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John R. Halstead joined the Depart
ment in August of 1982. He gradu
ated from the University of Clncn-
nati School of Law that same year.
Criminal defense work gives him the
"ability to help someone get a
second chance when they have made a
mistake. Many times people are
written off as bad when there is
still tremendous good in them.
Most people are basically good and
just need a little push to
straighten up. If a client can do
good after being given a second
chance, that represents a victory."

The DPA Somerset Office handles 5
counties: Pulaski, Rockcastle,
Russell, Wayne and McCreary. What
makes that practice different than
private practice?

Really it’s the general nature of
public defender work. The private
attorneys around here, because we
are in a rural area, general ly do
work in different counties. Plus I
generally stay in Pulaski County as

that’s my area of concentration.

We have all criminal cases so we’re
able to gain greater expertise in

one area of the law as opposed to
an attorney who has to learn many

areas. George Sornberger who left
our office says private practice is

like golng back to law school,
because someone will come In with
an issue that you haven’t even
thought about for 10 years and you
have research it. So I think that

any problem that comes in, if we
haven’t already encountered it
once, we at least know where to

look fairly quickly for the answer.
I think specialization sets us
apart a bit from other attorneys.

In an ideal situation what addi

tional resources, support staff
does the Somerset Office need in
order to provide excellent services
to the Indigents of those counties?

I think Joe Howard does an extreme
ly good job, but I would like to
have another investigator for a 4
attorney office. In any case that
you get into, you can find out more
about it, so I think the more a

case is investigated, the better
the result will always be. Also,
I’d like to have at our disposal
more library resources. The Frank-
fort librarian can mail us what we
want, but what comes first knowing

what you want or being able to look
for it? We need either a para-

legal to help us do our research or

more investigative resources.

What are your expectations when you

go before a judge and does your

practice before them meet that
expectation?

The Circuit Judge that I practice
before is extremely knowledgable
about the law and my expectation is

that when I file a motion he is

going to know the area of law or

not be stumped by anything I put in
there, if he doesn’t, he has a law
clerk who wIl research jt. So
when I go before the judge, I
expect that we’re going to get the

right decision whatever sIde he

comes down on.

As time is limited on a case, what
do you feel are the most important

aspects to focus on in order to

defend that client?

At trIal even though you may be
limIted in tIme, I don’t think
there’s an opportunity to put some
tIme Into the trial or a certain

aspect. You’ve got to find the

time for It. If you’re going to

trial you can lose It at almost any

phase and whIle I thjnk most cases
have their points that can make

the time involved shorter, if

you’re going Into trial you need to

be totally prepared no matter how

long It takes.

You’ve been with DPA since August

1982. What do you see as your
future with the office? How does
it feel looking back?

I really think that I’ll probably
stIll be somewhere in a field
office. I never real ly expected

Continued on Pege3G

JohnHaistead

John’s favorite quotation:
"There’s too many people who do
nothing ffS wrong, and not
enough people who do right." - Dave
Gorden from "Slip of the Hand"
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Interviewwith JudgeHowerton

The Court of Appeals Judges elected
Judge J. William Howerton as their
Chief Judge. His term is from
January 1, 1984 until December 31,
1991. Judge Howerton has been a
Court of Appeals Judge since 1976.
He is from Paducah, and prior to
becoming an appellate judge he was
In private practice.

Below is a written Interview by The
Advocate with Chief Judge Howerton.

What Is the average caseload of a
Court of Appeals Judge, and what do
you project that caseload to be in
the future?

In 1986, the average caseload per
judge was approximately 11 per
month, or about 132 per year. We
rendered 1,837 opinIons in 1986.
This total compared to 1,662
opinions rendered In 1985. By July
1985, we had accumulated a backlog
of approxImately 1,000 cases. We
began using the special appeals
procedure, and we were able to
Increase our output and we were
able to cut Into our backlog. We
have now cut our backlog down to
about 300 cases, which is a very
manaqeable number. For some un
known reason, we have had fewer
filings this past year than In the
previous year, but I don’t believe
that trend will continue. Between
the beginning of our Court in 1976
and 1986, we had an Increase of
approximately 50 percent. In round
figures, the number of filings
Increased from 2,000 per year to
3,000 per year. Hopefully, this
trend will not continue through the
next decade. The number of cases

making up the difference between
filings and opinions get dismissed
in various ways. Some are by
technicalities and some by settle
ment, for example.

- How does this compare with the case
loads of other judges In the crimi
nal Justice system?

We have what I would call a rather
heavy caseload. If you are com
paring our caseload within the

Kentucky system, the only place we
could make a reasonable comparison
would be with our Supreme Court.
Our caseload Is substantial ly
higher per judge than is their
load. Because of the difference In
the nature of the work, we are
unable to compare our workload with
the state trial judges. Further
more, there is a wide disparity
among caseloads among the trial
judges in the Commonwealth

If we compare ourselves to other
states which have an intermediate
appellate court, of which I believe
there are 32, we still have a
substantially high caseload. DIf
ferent states classify different
things as a case, such as two
appeals which are consolidated or a
cross-appeal might be listed as two
cases in some jurisdictions but

only one in others. It is there
fore difficult to real ly have a
true understanding or comparison.
In addition to deciding complete
cases, we also decide many motions
and other actions such as petitions
for rehearing or modification and
requests for immediate and Jnjunc-

tive-type relief, all of which adds
to our total volume of work.

How does the role of Chief Judge of
the Court of Appeals differ from
that of the other 13 Court of

Appeals Judges?

I contInue to do the work of a

regular judge. I have the same ease
load as the others. I sometimes can
get a little extra help An working

on my regular case load, but gener
ally speaking, the role of Chief
Judge provides you with some addi
tional dutIes. These duties are
primarily administrative and super
visory. I also handle most of the

one-,Judge motions whIch require the
exercise of dIscretion and some

thing other than what can be
handled administratively. I am also
called on for a lot more public
functions which do require tIme and
travel, and I am going to have to
learn how to say "no" more often
than I have been able to do to
date.

What, in your view, are the
greatest problems facing appellate
practice in criminal cases In this
stat.?

JudgeWilliam Howerton
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We still get a number of criminal
appeals that seem to have little or
no merit in them. Cases of this
type take a lot of unnecessary
time. I am glad to say, however,
that I have been pleasantly sur
prised to see a slight increase in
the number of Anders briefs and in
the requests from the Public Advo-
cate$ office to withdraw as
counsel and to allow the litigant
to proceed pro se because your
people have discovered that the
appeal is not one which would be
taken by anyone who had to spend
his own money for costs and attor
ney fees. I hope that the defenders
are not overlooking material and
possibly reversible issues, but the
fact that they are attempting to
give a true evaluation of the
merits of the case has been re
freshthg to me.

How Important to the decision-
making process are briefs and reply
briefs in the Court of Appeals?

Briefs are extremely important. The
judges on the panel for that parti
cular appeal read the briefs before
oral argument. The presiding judge
will have the record, but the
associate judges will only have the
briefs. The briefs identify the
Issues and explain to us the essen
tial facts. It Is also the primary
presentation for the argument
concerning each allegation of
errors A good appellant’s brief is
absolutely essential to success on
appeal. The reply brief Is neces
sary only if the appellee brings in
new material which would require a
reply. We do not appreciate having
a reply brief merely rehash what
was originally brought out in the
other brief.

A good brief is very helpful in
preparing the opinion. Although we
sometimes need to do additional
research and will need to verify
the brief witers idea concerning

the hold i.ngs in procedential cases,
we nevertheless rely on the infor
mation In the briefs and use them
throughout the decision-making
process. I might add, however, that
the best brief ever written cannot
overcome certain precedents and
certainly not those which would be
binding on an intermediate appel
late court.

How important to the decision-

making process Is an oral argument
In the Court of Appeals?

The brief is clearly the most
Important item in the decision-
making process, but an oral argu
ment Is important in close ques
tions and in cases where the issue
needs some additional clarification
and discussion. As a matter of
fact, if we have done our homework
properly, we will have an opinion
as to how the case should be de
cIded by the time we hear most oral
arguments. Unless through the
argument and in answers to our
various questions the attorneys can
cause us to change our thinking,
there will be no change in the
outcome of what we have already
decided from reading the briefs and
checking the record. There are
definitely some cases, however,
where we have no strong opinion as
to how we will rule until after we
have had the opportunity to hear
the arguments and have attorneys
answer certain questions. I believe
overall that we could decide most
cases, Including criminal appeals,
without taking the time for oral
arguments.

Do you feel the appellate process
Is ever expedited at the cost of
quality advocacy and decision
making?

I cannot honestly give you an
unequivocal "no" for en answer, but
I do feel that our appellate pro
cess Is working very well. In my

own experience, I would say that It
was a very rare situatIon when I
felt that we were too rushed.
Sometimes I do feel It would be
nice, however, to be able to ponder
particular questions a little
longer. Sometimes the more diffI
cult cases do get into the hands of
the Supreme Court where there is
greater luxury of time than we
have. Most of our cases are ade
quately treated, even if expedited.

What tips do you have for someone

doing criminal appellate work in
this state? -

I suppose I could make a few sug
gestions, although I think the
public advocates do a good job in
practicing their cases. Four or
five items whIch should be kept in
mlnd might be these. 1 Know the
appellate rules and study the
sequence of events whereby a case
Is presented to the appellate
court. 2 Respect the deadlines
imposed by the rules. Requests for
extensions should be the exception
rather than the rule. 3 Know your
case. Know what happened and try to
understand why. Be aware of the
choices confronting trial counsel
and try to understand the strategy

he or she employed. Sometimes it
seems that the appellate counsel
has had no contact wlth the trIal
counsel. 4 Respect the other
participants in the process. This
includes the police, prosecutors
and judges. All are striving to
make the system work. Disparaging
remarks in briefs o at oral argu
ment only undermine the position of
the writer or speaker. Finally, I

would add that one should carefully
evaluate the Issues to be presented
on appeal. Do not bury the truly
worthy issues in other issues where
there Is no chance for success. On
some rare occasions, we have found
that the cumulative effect of many
small errors could warrant a new

trial. Most of the time, however,
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one good issue will be the thing
that will bring about a reversal or
a new trial, and the inclusion of
several other Inconsequential argu
ments only helps to lose the real

sIgnificance of the good issue.

How does the Court assess the
performance of public defender
attorneys who practice before it?

Personally, I feel that the public
advocates are the real profes
sionals in criminal cases. They
specialize and become expert in
their field. I have noticed also
that the new members of the Depart
ment of Public Advocacy are accom
panied by some of the older, more
experienced personnel when - they
come for oral - arguments. It also
seems clear that the older advo
cates oversee the work of the new
ones in brief writing. Although I
don’t always agree with the posi
tion taken by the public advocates,
I assess their performance as
excellent.

Are there any changes in the rules
of criminal procedure or the appel
late rules that you think would
advance the criminal Justice Sys
tem?

Generally no, but we are attempting
to work out a system whereby ap-

peals involving RCr 11.42 can be
handled in the special appeal
process which we now use exclu

sively in civil practice, If we can
work this out satisfactorily, I
believe it will be a big help to
the Court and to the litigants. It
would certainly expedite the ap
peals and the appellate process,
and It would hold down costs to the
litigants and the system.

Video appeals have been extremely
burdensome to the appellate attor
neys because of the enormously
greater amount of time they constine
in their reviewing, preparation and
presentation to the appellate
courts. How has the Court of Ap
peals’ experience been with video
appeals?

Records on video tape are here to
stay. We have some additional prob
lems because of the time it takes
In finding the evidence that has
been identified for us to review.
One thing that would help us would
be to have a device that would move
the tape in fast-forward at the
same speed we can obtain in re
verse. It is helpful to us if the
advocates for both parties can ei
ther agree as to the nature of the
testimony or If they will have a
partial transcript made of the por
tIon of the video that is in ques-

tion. Except for questions about
tone of voice and facial expression
we have no real need to actual&
watch the transcript of a trial on
the video. The preparation of ap
peals from the video can be simpli-
f led with more cooperation between
the trial and appellate counsel to
help identify the time and place an
alleged error occurred.

The real benefit from video con
cerns time and cost. The reporter
system can be enormously time-
consuming and expensive, especially
in lengthy cases. One recent crimi
nal appeal which went directly to
the Supreme Court Involved a
three-week trial which had not been
taken by video. A request was made
for the entire transcript of the
evIdence, and even at a reduced,
bargain rate, the cost to the
Commonwealth for this pauper’s
appeal was $18,000, It also took a
substantial amount of time to have
the transcript typed.

I believe that we will find more
courts equipped with permanent
video taping devices, and we will
also find some portable units which
will be taken to certain courtrooms
when it is anticipated that there
wilt be a lengthy trial with an
appeal and a very expensive trans
cript.

JUDGE--CERTIFICATION OF
ADDITIONAL JUDICIAL MANPOWER--

FLORIDA DISTRICT COURTS OF APPEAL

IN RE: CERTIFICATION OF ADDITIONAL
JUDICIAL MANPOWER--DISTRICT COURTS
OF APPEAL. Supreme Court of
Florida. Case No. 70,423. April 28,
1987. OrIginal Proceeding-- Certi
fIcate of JudicIal Manpower.
MCDONALD, C.J.

Prompted by an escalating increase
In new case filings that exceeded
their projections, some of the

district courts of appeal have
requested that this Court certify a
need for additional judicial man
power. This Court originally in
tended to defer any such certi
fication until 1988, but we are
satisfied that should we walt the
quality of work of the district
courts of appeal would likely
suffer, resulting In jeopardizing
the appropriate appellate review of
litigants’ claims.

For the vast majority of cases, the
decisions of the distrIct court of

r
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are conservative, the 1986 projec-appeal are final. Thus, careful

analysis and consideration need to
be given by the judges to the
merits of each case. Moreover, this
Court considers for review only
written opinions of the district
courts of appeal; hence, in cases
of statewide importance, statutory
construction, and those dealing in
issues which conflict with the
views of another district court of
appeal a well-reasoned and clearly
written opinion is Important. To
assure that quality work can be
produced, appropriate manpower and
tools must be afforded the district
courts. The legislature has recent

ly permitted the purchase and use
of word processors, computer-aided
research, and case management. It
has added to the judicial research
staff. These help and assist the
judiciary in handling more cases
per judge than before. But even
with those aids, Florida’s growth
and the resultant increase in case
filings at all levels clearly de
monstrate that the time has arrived
for additional judicial manpower to
be added to the district courts.
Adequate reflective and deliber
ative time must be afforded the
individual judges.

Eight years ago the Supreme Court

Appellate Review Commission found
an appropriate case load for an
appellate judge to be 250 case

filings per judge. Experience has
taught us that a district court of
appeal judge can exceed, and con
sistently has exceeded, this num
ber. In 1986 the district courts
had an average rate of 317 cases
per Judge. The first district had
an average of 276 per judge while
both the third and fifth districts
had average dispositions of 371 per
judge. Despite this productivity,
case filings in 1986 exceeded dis
positions, and 1987 projected fil
ings demonstrate an expected in
crease deficit of filings over
dispositions. The projected fIlings

tions were understated, and it is
our belief that the filings in the
district courts wIll at least meet,

and probably exceed, by a small
margin, the 1987 projection.

In our judgment a statewide stan
dard of 325 case filings per Judge

is a substantial and heavy load.

This is probably excessive in some
districts such as the first whose
specialized appellate Jurisdiction
seemingly precludes as high a
disposition rate as the other
districts. Nevertheless, utilizing
this figure 325 as a criteria
there should currently be, based on
1986 actual filings, an additional

judge in the fourth, fIfth, and
third districts. Based on 1987
projected filings, an additional
judge is currently needed for both

the second and fourth districts.

The First District Court of Appeal

has also suggested to us the need
for an additional judge. This may

well be, but we cannot document it

on a filings per judge basis which,
as a matter of expediency, we adopt

for the purpose of our conclusIon

in this case. With the gathering of
additional data in all likelihood a

certification for 1988 wIll be made
for the first district.

Accordingly, this Court certifies
to the legislature an Immediate
need for one additional district
court of appeal judge each for the
Fourth, Fifth and Third District
Courts of Appeal to begin July 1,

1987. We certify a need for a
second additional Judge for the

Fourth District Court of Appeal and

an additional judge for the Second
District Court of Appeal to begin
January 1, 1988. We respectfully
request the legislature to approve
and fund these judges with the

attendant necessary staff. OVER-
TON, EHRLICH, SHAW, BARKETT, GRIMES

and KOGAN, JJ., Concur.

An adult who hasa baby face
standsa betterchanceof being
acquitted of crimes like robbery
and murder than those with more
maturefeatures,accordingto
Leslie Zebrowitz McArthur, a
psychologistat SouthernMethodist
University.

Moreover,the advantagesof
having a youthful facemay hold
true in diversecultures,according
to a reportby McArthur and
colleaguesin the Journalof Cross-
Cultural Psychology.In a study,
people in the United Statesand in
Korea who looked at picturesof
Caucasiansagreedon which had
baby facesand their personality
traits

One CanDrink
and not

Whatare the
questionableassumptions

that connectthe two?

What doesa
"blood alcohol level"

really mean?

be

pJ F

When faced with trial,
youthful features help

EI.’1thttiott, Testimohy,
V1uah, Questioti Lists, alk!

Lligatioii Aids for
tis7ll tifid Criminal Cases.

A,itTur of section on the The Complex Rehjthyn
shif Between Blood Alcohol Concentration cuid
litipaintietit, for 1985 revision of Erwin’s De
fense of Drunk Driving Cases, and co-au
thor, A l’rinwr on E;’rwn Shot, Cases, The Bar
rister, Summer, 1985. Former researcher at the
U.S. National Institute on Drug Abuse, snd
[‘hi. in rbirrisacoIogyand Toxicology.

Jonathan D. Cowan,Ph.D.
Medical Resources

P.O. Box 364’ Prospect,KY 40059
800 526-5177 Ext. 511

502 228-1552Louisville
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Reader’sSurvey

At the end of last year we tabu
lated returns from our reader
survey distributed in The Advo
cate’s August, 1986 issue. Fifty-
nine of our 1451 readers returned
the survey. This was just over a 4%
return rate, which is not bad for
this kind of survey. Our 1451
readers include all Kentucky public
defenders and judges and many
criminal defense lawyers and
friends of our work. -

Of the -59, 6 were circuit and
district judges, 22 were full or
part-time public defenders. Other
responses came from law school
professors, a psychiatrist, a psy
chologist, a consultant to the
National Juvenile Law Center and an
inmate legal aid.

To our delight, over 50% read 100%
of The Advocate with over 80% of
those responding reading 50% or
more of The Advocate.

When it comes to The Advocate’s
regular columns, your favorites
are: Trial Tips, West’s Review,
Plain View, Sixth Circuit Review
and Cases of Note...in Brief.

The second most popular set of
columns are: No Comment, The Death
Penalty, Post-Conviction and The
Advocate Features.

The third most popular cluster of
our regular columns are: Juvenile
Law, Supreme Court Rule Changes,
Legislative Update, Ethics, Book
Reviews, Protection & Advocacy, and
Administrative News.

Overwhelmingly, you have indicated
that you want all these features to
continue to be published regularly.

do more of this. Some of the

specific comments on what’s most
liked: "It’s to the point";
"Practical orientation"; "All of
it!"When we asked you what you liked

best about The Advocate, you clear
ly like articles that relate to
practical trlal information, espec
ially when one area of criminal law
Is analyzed and reviewed in a
comprehensive way. You want us to

You are not hesitant to tell us

what you find to be the worst
aspects of The Advocate. Your

primary complaint is that the cases
and topics aren’t indexed enough.

__t1__

THEADVOCATE
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You find cumulative indexing essen
tial. You enjoy our humor and
-artoons and want more, You also
.uave complained that it’s not
published often enough, and that
each issue should contain more
pages. In fact, 40% of those re
sponding felt it should be pub
lished monthly. While you think our
form has improved greatly, you also
want us to continue to upgrade our
layout, graphics and readability.

Your comments do reveal some signi
ficant differences of opinion about
the tone and philosophy of the
publication. On the one hand, some
of you believe we’re over zealous:
"Crusading attitude and intellec
tual bias bordering on contempt to
all who do not share your ide
ology"; "Too liberal"; and "Some
times give PD’s the impression it
is helpful to be cute or technical
or over zealous." However, more of
you applaud our clear advocacy for
our clients: "Your dedication to
your purpose"; "I like it just like
it is"; "It sheds light on
‘justice’"; "It is defense orien
ted"; "It’s a linking of PD’s
across the state"; "Makes me feel
good about criminal defense work,"

Most of you are thankful that we
publish the newsletter: "The Advo
cate is the best criminal law

THE MORALITY OF

CAPITAL
PUNISHMENT

Equal JuaSic Under the Law?

1,tkb.,4 C. £.dr.., P1,0.

Paper, 184 pages,$5.95.

Call Toll Free: 1-800-321-0411

important people in the criminal
justice system. A new column on
sentencing has emerged.

It is obvious that The Advocate is
meeting your needs. We’re able to
do that because the authors of the
articles are wil ling to research
and write for you in additIon to
their regular dutkes and caseloads.
We all owe them much thanks.

Your views have helped us continue
to improve The Advocate. We’ II do
whatever we can with our limited
resources to make t better in the
future. Continue to share your
thoughts with us.

influence on behavior. We have
provIded a variety of viewpoints on
the new trend using videotaping as
the trial record. Also, we have
tried to bring you the thoughts of Ed Monahan

The Morality of Capital Punishment:
Equal Justice Under the Law?
Michael E. Endres, Ph.D.

The Morality of Capital Punishment lucidly develops the moral-legal argument
against the death penalty. The author demonstrates that capital punishment is im
moral because it tails to serve valid purposes of punishment, and that it is no more
effective than less severe measures. The author also shows that the death penalty
has not been, and cannot be, fairly applied.

Critiqing landmark decisions of the U.S. Supreme Court concerning the death
penalty, Dr. Michael Endres, professor of criminal justice at Xavier University of
Cincinnati, analyzes the opinions of the Justices. He also offers alternative inter
pretations of the U.S. Constitution and recommends morally superior, yet equally
effective, alternatives to the death penalty.

Dr. Endres reviews the relationship between the death penalty and its stated pur
pose of incapacitation, deterrence, rehabilitation and the restoration of order, justice
and the communiWs solidarity.

O.J. Keller, retired member of the U.S. Parole Commission’s National Appeals
Board, commenting on Dr. Endres’ approach to the emotionally charged issue of
capital punishment as exceptional because it does so snot by quoting statistics or
Biblical passages but rather by discussing whether the death penalty can be defended
on moral grounds, that is, is it a punishment fitting for man when circumstances
require itt’ He affirms Professor Endres’ view that Capital Punishment is not a penalty
that can be imposed with either dignity or justice.’

XXIII
Twenty-Third PublIcatloru

Order Department
P.O. Box 180

MystIc, CT 06355
1-203-536-2611

periodical a Kentucky attorney can
receive"; "Best publication on
Kentucky criminal law"; "It is a
first class publication."

Based on your comments, we’ve tried
to upgrade the newsletter. In "The
Advocate Features" we’re trying to
share the person’s substantive
views in addition to who the person
is. We have increased our reviews
or in-depth look at a particular,
practical area. For instance, the
law of warrants was reviewed; we
looked at family dynamics and its
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West’s Review
A Review of the PublishedOpinions of the
Kentucky SupremeCourt
Kentucky Court of Appeals
United StatesSupremeCourt

KENTUCKY COURT
OF APPEALS

DUI - BLOOD TEST
Eubanks v Commonwealth

34 K.L.S. 4 at 14 March 27, 1987

In this case, the Court held that
the results of Eubank’s blood
alcohol test was properly admitted
into evidence. The Court rejected
argument that Eubank’s blood sample
was taken improperly because the
medical technician who took it was
not licensed. KRS 189.520b
provides that "loinly a physician,
registered nurse or qualified
medical technician, duty licensed

in Kentucky, *.can withdraw any
blood of any person submitting to a
test under this section..." The
Court concluded that the license
requirement in the statute applies
"only to physicians and nurses, and
not to medical technicians who are
qualified by training and exper
ience to draw blood samples." The
Court also held that chain of
custody of the blood sample was
adequately proved. A state chem
ist’s testimony that the blood
sample container delivered to him
was not sealed properly by the
police did not compromise the
integrity of the sample where there
was no evidence of tampering.

OTHER CRIMES
Bush v. Commonwealth

34 K.L.S. 4 at 14 March 27, 1987

Following his robbery of a conven
ience store, Bush barricaded him
self in a house where he offered

armed resistance to arrest for
two-and-one-half hours. At hIs
trial on the robbery the circum
stances of Bush’s arrest were
ntroduced into evidence. Bush
contended that this was improper
introduction of evidence of other

crimes. The Court of Appeals
disagreed that this evidence was of
"other crimes," choosing instead to
characterize it as evidence of
flight. As such, the evidence was

admissible to show a guilty con

science.

THEFT OVER $100 - PROOF OF VALUE
Wolf Inbarger v* Commonwealth

34 K.L.S. 6 at_ April 3, 1987

Wolfinbarger contended on appeal

that the Commonwealth relied solely

on hearsay as to the value of
stolen property. The Commonwealth

relied on price tags attached to
the goods as proof of value. The
Court rejected Wolfinbarger’s
position: "The majority rule that
price tags are competent evidence

of the value of stolen goods is the

better rule and the proper one for
Kentucky ."

APPEAL BY COMMONWEALTH -

LATE NOTICE OF APPEAL

Commonwealth v. Cobb
34 K.L.S. 5 at 10 April 24, 1987

The Court dismIssed this interloc
utory appeal by the Commonwealth
for failure to file a timely notice
of appeal. On October 14, the
trial court entered an order sup
pressing certain prosecution evi
dence. The Commonwealth filed a
motion to reconsider, which was

denied by an order on October 30.
The Commonwealth filed a notice of
appeal from the October 30 order.

The Court of Appeals held that the

10 day period for filing a notice
of appeal was to be calculated from
the date of service of notIce of
entry of the October 14 order,

since this was the order which
affected the Commonwealth’s inter
ests. The Commonwealth could not
stay the time for filing a notice
of appeal by filing a motion for
recons jderat ion.

KENTUCKY
SUPREME COURT

CREDIBILITY OF CONFESSION

Crane v Commonwealth
34 K.L.S. 3 at 25,

726 S.W.2d 302
March 12, 1987

The trial court excluded defense

evidence concerning the circum
stances under which crane’s con
fession was obtained. The evidence

was proffered as being relevant to
the credibility of the confession.

On appeal, the Kentucky Supreme

Court affirmed. However, the U.S.
Supreme Court granted certiorari
and in Crane v. Kentucky, 106 S.Ct.
2142 1986 held that the excluded

evidence was admissible.

On remand to the Kentucky Supreme

Court, the Court held that, weigh
ing all the evidence in the case,
the error in excluding the evidence
was harmless beyond a reasonable

doubt.

Linda K. West
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PRE-SENTENCE INVESTIGATION
Edmonson v Conwnonwea lth

34 K.L.S. 3 at 28,
725 S.W.2d 595 March 12, 1987

In this case the Court vacated
Edmonson’s sentence based on the
failure of the trial court to
comply with KRS 532.050 by giving
"due consideration to the pre-
sentence investigation report" and
giving the defendant "a fair oppor
tunity and a reasonable period of
time to controvert the contents
thereof." At Edmonson’s sentencing
hearing, the trial judge had ready
a completed final judgment which
was given to Edmonson immediately
at the close of the hearing. The
final judgment was clearly prepared
prior to the hearing. The Court
held that this procedure did not
comply with the statute.

VIDEOTAPE OF CHILD WITNESS
Gaines v* Commonwealth

34 K.L.S. 3 at 28
March 12, 1987

In this case, the Court reversed
Gaines’ convictions of sodomy and
sexual abuse based on the admission
into evidence of a videotape of an
unsworn oral statement made by the
child victim to social workers.
The videotape was introduced pur
suant to KRS 421.3502. The
Kentucky Supreme Court held this
application of the statute uncon
stitutional: "we are of the opinion
the statute which permits testimony
from a child who has not been
declared by the trial court compe
tent to testify as a witness is an
unconstitutional Infringement on
the Inherent powers of the judici
ary..." Justices Vance and Winter-
sheimer dissented.

BOYK IN
Jewell v.Cou’nionwealth

34 K.L.S. 3 at 30,
725 S.W.2d 593
March 12, 1987

Jewell sought to withdraw his

otherwise voluntary guilty plea
after a maximum sentence was im
posed. Jewell contended that he
was not Informed of the range of
possible sentences. The Kentucky
Supreme Court held that the trial
court correctly denied the re
quest." Boykin does not require
that a defendant be Informed of the
range of sentences which may be
imposed ."

ROBBERY - "PHYSICAL FORCE"
Morgan v Commonwealth

Cochrum V. Commonwealth
34 X.I.S. 5 at 19 April 30, 1987

The Issue in this case was whether

robbery is committed when physical
force Is used against one person in
order to accomplish a theft from
another person. During the course
of removing property from a burg
larized home, appellants pointed a
gun at the non-owner occupants and

told them to "be quiet." In Ross
v Commonwealth, Ky., 710 S.W.2d
229 1986 the Court held that

where the defendant threatened an

adult victim’s infant son in order
to accomplish a theft of property
from the adult, the defendant was
guilty of robbing only the adult,
and not the infant son. However,
in Morgan and Cochrum, the Court
held that robbery is committed

"where physical force is used or
threatened against any person with
*intent to accomplish theft, whether
or not the intended theft was of
the property of the person against
whom the threat was directed." The

Court overruled Ross to the extent
it held to the contrary.

PFO - "FELONY"
Commonwealth v, Davis

34 X.L.S. 5 at 16 April 30, 1987

The Court of Appeals reversed
Davis’ PFO conviction after holding
that an OhIo conviction, for whIch
a probated Indeterminate- sentence

of six months to five years was
imposed, was not a felony convic
tion for PFO purposes. The Ken
tucky Supreme Court reversed the

Court of Appeals. The Court stated
that "[tihe fact that the Ohio fel-

Drawing by Michael Maslin - Reprinted with Permission

g go/1
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ony provisions permit punishment
for less than one year is not as
significant as the fact that the
statute authorizes punishment for
more than one year. The key Is
that the maximum sentence imposed
which can be served in a foreign
jurisdiction controls and permits
the crime to be considered as a
felony for PFO purposes in Ken
tucky." Chief Justice Stephens
dissented.

HEARSAY
Hughes v Commonwealth

34 K.L.S. 5 at 17 April 30, 1987

In this -case the Court reversed
Hughes’ robbery conviction due to
the admission of hearsay evidence.
A police officer was allowed to
testify that an unknown person
called him and said that she had
overheard Hughes admit mugging a
man. "This is precisely the situ
ation which the confrontation
clauses of the Sixth Amendment to
the United States Constitution and
Section 11 of the Kentucky Consti
tution were designed to prevent."

UNITED STATES
SUPREMECOURT

HABEAS CORPUS - EXHAUSTION
Granberry v. Greer

41 Cr1 3021 AprIl 21, 1987

The state failed to assert an
available non-exhaustion defense to
the petitioner’s habeas action.
The petition was dismissed on the
merits. On appeal to the Seventh
Circuit the state belatedly as
serted the non-exhaustion defense.

The Supreme Court held that in this
situation the exhaustion defense
had not been waived by the state’s
procedural default, but neither was
it a complete bar to the state
prisoner’s habeas action. Rather,

"ttlhe court should determine
whether the interests of comity and
federalism will be better served by
addressing the merits forthwith or
by requiring a series of additional
state and district court proceed
ings before reviewing the merits of
the petitioner’s claim."

BRUTON - INTERLOCKING CONFESSIONS
Cruz v New York

41 CrL 3036 April 21, 1987

In this case the Court reexamined
the holding of Parker v, Randolph,

442 U.S. 62 1979, that Bruton
does not apply where the defen
dant’s own confession is Introduced
and "interlocks" with the confes
sion of a non-testifying codefen
dant. - The Court rejected the
blanket rule of Parker for a case

- by case determination of whether
- the introduction of a defendant’s

own confession renders a Bruton
violation harmless. The Court
noted that a codefendant’s confes

sion which "interlocks" with a
defendant’s confession may be
enormously damaging If it confirms
a confession whose credibility is

in question. The Court also reaf

firmed Its holding in Bruton that
an admonition to the jury will not
cure a Bruton violation. White,
Rehnquist, Powell, and O’Connor
dissented.

BRIJTON - REDACTED CONFESSION
Richardson v, Marsh

41 CrL 3039 April 21, 1987

The confession of a non-testifying
codefendant In this case was care
fully redacted to eliminate any
references to the defendant. How
ever, the confession, which con
cerned the planning of the offense,
nevertheless implicated the defen
dant since other evidence Intro
duced at trial showed the defendant
was present when the planning took
place. The Sixth Circuit held that
under these facts Bruton applied

redaction, plus an admonl-
the jury, did not cure the

The U.S. Supreme Court
The Court reasoned that,
codfennt s confessIon
facially Implicate the
a jury may be expected
a curative admonition.

"ITihere does not ex&st the over
whelming probability of their
inability to do so that is the
foundation of Bruton’s exception to
the general rule." Stevens, Bren
nan, and Marshal I dissented.

Linda West
Assistant Public Advocate
Appellate Branch

Otis is alive and well
Fayette County Detention
OtIs, of course, was the
drunk on "Mayberry RFD"
sisted upon being arrested so he
could spend the night in Andy
Griffith’s jail.

When the weather turns bad here,
any one of 300 Otlses may show up

at the back door to the downtown
detention center and ask to be
arrested, say assistant director
Ray Sabbatine Jr.

Which they are.

"It’s just like ‘Mayberry,’" Sabba-
tine says.

But what about chronic jail over

crowding?

"If we’ve already got 50 people

sleeping on the floor, and it might
be a matter of a person freezing to
death out on the street, the
difference kf we’ve got 51?"
Sabbatine says.

Lexington Herald Leader
January 29, 1982

and the
tion to
error.
reversed.
where the
does not
defendant,
to follow

at the
Center.

harm I es_s
who in-
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Post-Conviction
Law and Comment

DEFENDINGAGAINST PFO

This article will discuss
tactics used to defend against a
persistent felony offender PFO
charge. KRS 532.080. Some of the
following strategies are successful
in attacking a PFO conviction in a
post conviction action. However,
if they are used at trial or during
pretrial they have a much better
chance of being successful.

Probably the best place to start Is
with the indictment itself. Any
where from one to multiple prior
felonies may be listed as a basis
for the charge. Sometimes prosecu
tors obtain a PFO indictment just
because your client has a prior

felony history without insuring he
or she is PFO qualified. Thus, it
is necessary to make sure every
element of the statute can be
proven. For example, the- Common
wealth may not be able to prove
your client was eighteen years of
age at the time the prior offense
was committed. KRS 532.O802b.
Sometimes a prosecutor can not
prove a defendant was discharged
from probation or parole within
five years of the principle offense
or other similar elements as re
quired by KRS 532.O8O3c 1, 2,
3, 4 and 5.

The next possible area of attack is
to challenge the validity of the
prior convictions. This method is
similar to post conviction law. It
requires a pretrial motion. Com

monwealthv Gadd, Ky., 665 S.W.2d
- 915 1984. According to Dunnv,

Commonwealth, Ky., 703 S.W.2d 874

1985 when a defendant files a
motion to suppress a prior convic-

some tIon the burden shifts to the
Commonwealth to prove the judgment
valid. This burden can be met by

Introducing the judgments which are

presumed to be regular. The burden
- then shifts back to the defendant

to show any infringement of his or

her rights or irregularity of
procedure. If the defendant can
refute the presumption of regular

ity the burden final ly shifts to
the Commonwealth to prove the

underlying judgment was entered in

a manner which did protect the
rights of the defendant. Silent
records are not sufficient.

Corbett V. Commonwealth, Ky., 717
S.W.2d 831 1986 has confused when

and where prior convictions must be
challenged. It may now be neces
sary to file challenges to priors

both in the original court of
conviction and the court where the
principal offense is being tried in
order to avoid an appellate court
determination that the challenge
was improperly lodged.

Sometimes prior judgments obtained
by guilty pleas can be attacked in
the above manner, particularly if
they are old. Occasionally the
records of a prior guilty plea will
be silent as to whether the defen
dant was advised of or waived his
rights regarding self incrimina
tion, trial by jury and right of
confrontation as required by Boykin

v Alabama, 395 U.S. 238, 89 S.Ct.
1709, 23 L.Ed.2d 274 1969. If
the record is silent the Common
wealth will have to prove the

y
validity of the conviction by
introducing evIdence outside the
record. Kotas v Commonwealth,
Ky., 565 S.W.2d 445 1978.

If the PFO charge can not be dis-
mIssed before trial then make sure
the prosecutor proves hIs case by

competent and relevant evidence.
Sometimes a prosecutor will attempt

to prove a prior conviction through
the testimony of a parole officer

or correctional official. Such

evidence is not competent. In

Johnsonv.Commonwealth, Ky., 516

S.W.2d 648 1974 the Court stated

that prior felony convictions are
proven by "...reading into evidence

the judgments of prior convictlons

contained in the order book of the

trial court." Id. at 649. Prior
convictions can also be proven by

introducing certified copies of the

judgment. Willis vCommonwealth,
Ky., 719 S.W.2d 440 1986. Re
cords from the Bureau of Correc

tIons can only be used to prove the

defendant’s age and parole status.
Garnerv, Commonwealth, Ky., 645

S.W.2d 705 1983.

Another mistake prosecutors some

times make is to over prove their

case by introducing irrelevant

evidence. For Instance the prose

cutor might try to delve into the

facts of the prior feIones which

is generally not allowed. In
Berningv.Commonwealth, Ky., 550

S.W.2d 561 1977 the Court held It

was prejudicial error to allow the

clerk to testify regarding the

nature of the prior felonies. It

was also improper to allow the

sheriff to describe his investiga-
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tion and findings surrounding the
prior felony. The Court Sn Berning

v.Commonwealth, Ky., 565 S.W.2d

______________________

443, 444 1978 clarified Berning I
by stating that alluding to the
nature of the prior felony is not
prohibited, but is condemned when
the cumulative effect "...ls cal
culated to, or likely to prejudice
the jury, ... ." Another example
of irrelevant evidence is Burtonv As you keep the Commonwealth from
Commonwealth, Ky., 715 S.W2d 897 proving too much makesure it does
1986 where a PFO conviction was not prove too little. Check to see
reversed and remanded because the that evidence Is offered on every
prosecution introduced evidence element of the statute. For exam-
regarding the beginning date of pie, insure proof isloffered that
defendant’s parole. Make sure the your client was eigIteen at the
prosecutor does not prove too much. - - time the prior of fens was commIt-

- - - - - - ted. It Is not sufficient to prove
Also, many prosecutors over prove age at the date of conviction. Hon

v Commonwealth, Ky4 670 S.W.2d
851 1984. Be prepared to move

_______________________

for a directed verdict If the proof
is insuffIcIent.

case by introducing proof of
more convictions than required. In

Calllsonv.Commonwealth, Ky. App.,
706 S.W.2d 434 1986 the Court
stated that proof of a second
felony conviction in a second
degree PFO proceeding was Irrele
vant, but was admissible at the

If prior to trial you appear to be
In a no win situation ‘you might try
to obtain a plea ag eement for a

discretion of the trial judge.
However, In an unpublished decision
the Court in Smiddy v. Commonwealth
rendered December 13, 1985 the
Court of Appeals stated that it
might violate the unanimous verdict
rule RCr 9.821 to allow proof of
more than two felony convictions in
a first degree PFO proceeding.

ten year sentence on a first degree
charge. This will allow your
client to get out of prison in
seven and one-half years If he does
not lose any KRS 197.045 statutory
good time.

These methods are some of the ways
to defend your PFO case. There are
other imaginative and innovatIve
ways yet undiscovered or tested.
Finally, of particular interest to
your client and post convIctIon
attorneys is that general ly the
validity of prior convictions can
not be contested unless challenged
at the PFO proceeding. Alvey v.
Commonwealth, Ky., 648 S.W.2d 858
1983; but see Corbett, supra.
Failure to properly investigate
your case will probably preclude
your client from later attacking
prior felonies.

Hank Eddy
Assistant Public Advocate
Kentucky State Penitentiary

-
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"In a culture which is growing Increasingly litigious,
this book fIlI an Important gap." *
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The Right to SIlence:
PrIvIleged Clergy
CommunIcatIon and the Law
Revised and expanded

This classic work examines the
legal rights and moral obligations of
clergy who are asked to testify In
court. Fully documented, The Right
to Silence discusses sweeping
charrgos in state and federal law,
Important Iu1tclal rulings, the
changing rok’ ri clergy in today’s
socIety and clergy malpractice In.
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TheDeathPenalty
KENTUCKY’S DEATH ROW POPULATION - 30

PENDING CAPITAL INDICTMENTS KNOWN TO DPA - 77

THE YEAR IN REVIEW: PART I

I. OKIE BEVINS’
DEATHSENTENCE AFFIRMED

The sentence of the oldest pre
sently 74 death row Inmate in the
United States has been affirmed,
Justice Leibson writing. WIlliam 0.
Bevins, shot eight men in an auto-
parts store in Allen, Kentucky.
Five died. Venue was changed from
Floyd to Greenup County. At trial,
after the jury was selected, sworn
and the first witness testified,
Bevins’ lawyer decided to plead his
client guilty and ask for judge
sentencing. The lawyer, Lester H.
Burns, was then running for gov
ernor In the Republican primary. He
has since resigned from the bar and
been convicted and sentenced to
eight years on various federal
charges.

Burns explained that he advised hs
client to throw himself on the
mercy of the judge who himself was
in an unsuccessful fight for re
election because the insanity
defense he began the trial with
"was no longer a viable issue...

Honor, we have learned in the
interim that our medical evidence
Is contrary to our position...’"
Bevins v Commonwealth, Ky., 712
S.W.2d 932, 933 1986. So much for
pretrial preparation.

a Judge Sentencing

Rejecting a se challenge to
this waiver, the Court speculated
that "the testimony of the first
witness" was of "such a devastating

nature as to make it likely that
the jury would have recommended
death..." Although no member of the
Court has defended a capital case
under our bifurcated procedure, all
agreed that Burns’ "tactic" i.e.,
to get rid of the jury was in his
jnt5 best interest. "ITihe
sordid circumstances of the...
sexual relationship with Ia young
womani..." which was to be in issue
"during the penalty phase in an
attempt to prove that he was
emotionally dIsturbed" was "pro-
bably...a poor" approach for a
jury. Bevins was sexually involved
with, and allegedly manipulated for
money by, a young woman who was
married to one of the deceased.

While the Court may be right that
there can not be a se bar
against waiving a jury in a capital
case, it is difficult in general
and impossible in particular to see
how this waiver makes any sense at
alt. Thks writer happened to be a
spectator sitting next to an actual
juror in the audience during
Bevins’ penalty phase -- after the
jury had been dismissed. The juror
volunteered that the young woman in
question "should be on trial not
that old man."

Personal experiences aside, what
evidence suggests that judges
especially in an election year
are, tactically speaking, more
merciful or compassionate audiences
than ordinary folk to present
mitigation before? There is none.
The deadly track record of Flor
ida’s elected trial judges speaks
volumes. By the time of Spaziano v.

FLorida, 104 S.Ct. 3154, 3167
1984 Stevens, J. dissenting,
they had rejected 83 merciful jury
verdicts i.n order to impose death
on a single vote - their own.
Juries are simply much more likely
to show mercy than judges. See H.
Zeiset, Some Data on Juror AttI
tudes Toward Capital Punishment
37-50 1966. Let’s be honest about
it, "the fact that more persons
identify with victims of crime than
with capital defendants Inevitably
encourages judges who must face
election to reject a recommendation
of leniency." Spaziano, 104 S.Ct.
at 3171 n.14 dissent. With all
due respect, Bevins Is bad advice
for trial lawyers and capital de
fendants alike. "I cannot so easily
change my appraisal of human
nature. Judges in Alabama, as in
many states, are elected... They
are not insulated from comunity
pressure..." Baldwin v* Alabama,
105 S.Ct. 2727, 2741 1985
Stevens, J. dissenting. In Ken
tucky, defense lawyers have re
quested judge sentencing as a
"tactic" in three death penalty
cases: Alexander Bowling, Okie
Bevins and Robert Askew. ALL three
were quickly dispatched to death
row...where Bowling eventually
killed himself.

b Parote Efigibitity

The trial judge called the parole
board before final sentencing and
then announced he was imposing five
death sentences because BevIns
would be eligible for parole in
only 8 years. Of course, the bogus
issue of parole for a 70 year old

Kevin McNally
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man sentenced to life imprisonment
with a prior murder appears ab
surd except in the context of an
election contest. On appeal this ex
parte communication is held proper
because the trial judge claimed "he
had already determined that the
death penalty was appropriate"
before he catted. 712 S.W.2d at
935. The Court accepts this claim
at face value and then, based on an

of Kentucky capital sentencing
within which this scenario fits:

Sentencing in Kentucky contem
plates a two-stage procedure in
which first a sentence -is so-
tected which is appropriate for
the crime, and then information

- -Is utilized to decide whether-
that sentence shoutd be miti
gated. Id. - - -

Of course, the death penalty
statute makes no mention of such
mentat gymnastics. More disturbing,
however, new non-statutory aggra
vating factors are grafted onto
Kentucky Taw...whhte at the same
time confusingly described as part
of the consideration of mitigation.

The sentencing procedure uti
lized by the judge contemptates
considerations of future dan
gerousness and possibility of
parole in deciding whether to
mitigate the sentence pre
viously arrived at. Id.

Constitutionally speaking, it seems
highly suspect to create a new
category of aggravation - future
dangerousness - when the Kentucky
teglstatire declined to do so.
Second, It seeis that the Initial
focus Is solely on the crime was
It bad enough to call for a death
sentence? before any attention is
paid to the other, equally Impor
tant, prong of capital sentencing:

"the history, character and con-
ditionof the defendant..." This
approach Isn’t constitutional be
cause it reduces mitigation evi
dence to an after-thought.

In those cases where the jury
is waived, the judge wears two
hats. He both sets the sentence
appropriate for the crime and
then decIdes whether the his
tory, character and condition
of the defendant would make it
appropriate to mitigate that
sentence. It is appropriate
that he obtain information re
garding potential parole
eligibility in order to perform
the second function. Id.

- The approach of the Bev.ins Court is
not atypical. Indeed, it Is exactly

- how, absent -appropriate guidance,
lay people/jurors view capital
cases. The primary, sometimes ex
clusive, focus is on the crime and
the life-history of the defendant
is only marginally relevant...if at
alt. Yet this was not the self-
described vision of the United
States Supreme Court In resur
recting the death penalty in Gregg
v.Georgia, 428 U.S. 153 1976 and
shaping It in Lockett v Ohio, 438
U.S. 586 1978; Eddings v Okla
homa, 455 U.S. 104 1982; SkIpper
v, South Carolina, 106 S.Ct. 1669
1986 and, most recenlty, HItch
cock v Wainwright, S.Ct.
1987.

Bevins also seems to shift the
burden of proof to the capital de-
fondant on the ultimate issue by
making the crime the sole criterIon
of the initial determination of
appropriateness. This methodology
is exactly the stlnted approach the
Court takes toward proportionality
review. It is simply too easy to
define "approprite" as the presence
of an aggravating factor - ob
viously a t accompti in any real
penatty phase. See The Advocate

Vol. 8, No. 2 at 20 Feb. 1986.
The United States Supreme Court has
yet to decide whether, as argued by
Justices Stevens, Brennan and Mar
shall, the State must prove "beyond
a reasonable doubti,] that...death
is appropriate..." Smith v* North
CarolIna, 103 S.Ct. 474 1982. But
whatever standard of proof is re
quired, surety the government must
bear the burden and not, as Bevins
suggests, the other way around. It
is people we sentenced to death
and the primary, or at least equal,

focus shoutd be on who the person
is and whether he should be among
the handful we kilt.

C Prior Capital Offense

Bevins was convicted of murder in
1930. There is considerabte doubt
about what exactly constitutes a
"prior record of convIction for a
capital offense..." KRS 532.0252
a. There is even more doubt about
whether this aggravating circum
stance could, by itself, support a
death sentence. The death penalty
was an option for murder In Ken
tucky in 1930, therefore, KRS
532.0252a is said to apply.
Since Bevins was already "death
eligible", havIng killed five,
"wie need not decide what we would
do if this were the only circum
stance..." The remoteness of the
prior murder doesn’t mean At
"counts for nothing". 712 S.W.2d
at 936. Clearly, the Court As
hedging its bets on this one, as
evidenced by Its alternative hold

ing that any error was "harmless"
under Barclay v Florida, 463 U.S.

939 1983 and Zant v. Stephens,
456 U.S. 410 1982.

d Findings

Although t is not clear what is
meant, the Court refuses to Insist
that the trial judge "specify in
advance what aggravating and mIti

gating circumstances he would con-

analogy
tencing,
original

to non-capital jury son-
constructs an entirety
statutory Interpretation
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sider." Id. Emphasis added. No
findings are required by the trial
judge on mitigation after he has
heard the evidence. "There is no
more reason to require the judge to
enumerate the of
mitigating circumstances, than
there is to require a jury to do
so." 712 S.W.2d at 937. Neverthe
less, the trial judge did refuse to
find the existence of extreme
emotional disturbance IEEDI in mit
igation. The Supreme Court agreed,
holding EED "difficult to define...
this case Is not that... LBevinsl
did not suddenly go berserk,
triggered suddenly Into irresist
ible, uncontrolled behavior...."
712 S.W.2d at 938.

e Advanced Age and
Poor Heatth as Mitigation

"At the time of triat Bevinsi was
seventy years old and had some
hêlth problems. But he appeared to
bé’neither enfeebled nor debil
itated- in such a way that would
make the death penalty shocking or
grotesque." This implies a possible
8th Amendment problem with the
execution of the helptess..,ofd,
infirm, retarded...just as there is
with the insane, Ford v.
Wa}nwrght, 106 S.Ct. 2595 1986
and may welt be in killing child
ren. See Thompson v. Oklahoma, 107
S.Ct. 1284 1987 cert. granted.
However, as with other non-statu
tory mitigating circumstances, the
"decision whether or not these fac
tors should be considered relevant
was Ithe responsibility lof the
sentenceri to make." 712 S.W.2d at
936. As we shall discuss in a
future column, leaving it up to the
jury or judge to define mitigation
for itself can be a serious con
stitutional problem.

II. HUGH MARLOWE APPEAL REJECTED

On the same day as the Bevins
decision, March 20, 1986, another

Eastern Kentucky death sentence was
affirmed. Hugh Marlowe was con
victed of murder and robbery of an
elderly man who was target shooting

with some boys in the early morning
hours along the railroad tracks in
Harlan County. When Marlowe was

arrested in the Fall of 1981 he
first implicated one Larry Wilker-
son as the triggerman, saying only
that he and a juvenile friend,
George Owens, were present. Mar
lowe, accompanied by his lawyer
who had just been elected to the
dIstrict court bench but had not
yet been seated, confessed to the
prosecutor that Wilkerson was
innocent and that his initial
statement was false. Represented by
a second public defender, Marlowe
appeared and entered a guilty plea

to the shooting but vehemently
denied beating the victim and any
robbery. Unfortunately, no prose-

cution lawyer was present in court
to confirm or deny the assertion
that a plea bargain involving a
life sentence had been struck
between counsel. Despite the ab
sence of the prosecutor, the judge
accepted the plea and interrogated
Marlowe at length about his
involvement. Marlowe explained that
the deceased gave hIm the gun to
shoot a battle but for reasons he
didn’t understand he turned and
shot Henry Hambtin.

At the next court hearing the pro
secutor disputed the existence of
any "firm" plea bargain, especially
without an admission to robbery,
and Marlowe was permitted to
withdraw his plea -- with the pro
mise that his statements to the
judge would not be used against
hAm. At trial, the proof showed the
cause of death was due to a beating
wIth the gunshot wound an "addi
tional significant injury." Owens,
who Marlowe said must have beat the
deceased and stole hIs ring and
money if anyone did after Marlowe
left, was called to the stand and
refused to testify. The jury con
victed Marlowe of murder and, after
the brief penalty phase testimony
of his mother, sentenced hIm to
death.

After trial - the judge ordered a
psychological examination on his
own motion to determine Marlowe’s
"personality type and potential for
rehabilitation." Marlowe v Common
wealth, Ky., 709 S.W.2d 424, 427
1986. Marlowe had been told by
the trial judge he didn’t neces
sarily have to dIscuss the crime
with the doctor. Yet, "Itihe psy
chologist testified that the
appellant denied committing the
crime and showed no remorse" and he
was cross-examined by the prose
cutor about Marlowe’s admissions
during the withdrawn guilty plea.
The trial judge sentenced Marlowe

to death. 709 S.W.2d at 427.

a Recusat

The Court refuses to read KRS
26A.0152a and e to require
sua sponte recusal here. "We adopt
the Ninth Circuit’s view as ex
pressed in United States v* Win-
ston, 613 F.2d 221, 223 1980:
‘...Riecusat Is appropriate only
when the information is derived
from an extra-judicial source...’"
709 S.W.2d at 428. However, a
second due process prong of this
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claim - violation of the judge’s
promise - was only implicitly
rejected as Marlowe alleged "the
judge relied on the withdrawn plea
colloquyi when sentencing him to
death." 709 S.W.2d at 427.

b Proof of Robbery

Marlowe was only 20 and had no
prior record. The only aggravator
was robbery and the only proof was
the testimony of the widow that her
husband always wore his gold watch,
Masonic rings and carried his
wallet containing $100.00. None of
these items -were ever recovered.
Marlowe’s first statement blamed
Wilkerson for the robbery. A wit
ness placed George Owens with two
$50 bills -- soon after the crime,
requesting a car be purchased for
Owens and -Marlowe despite con
frontation problems. This proof Is
said to be enough to make this a
death case. 709 S.W,2d at 428.

c Co-Defendant’s
- Refusal to Testify

The co_efendant5 trial was sche
duled separately. No deals had been
made. Owens was called to the stand
by the prosecutor and predictably
refused to testify on advice of
counsel. This was held to be an ac
ceptable prosecution tactic because
"there Is no showlng...that the
trial court or the prosecutor knew
the witness would claim the privi
lege..." Any way, "any error ...was
harmless." 709 S.W.2d at 429.

d Enmund

As in other Kentucky capital cases
an "aider and abettor" theory was
given to the jury permitting a
conviction of murder and/or robbery
If Marlowe "Intentionally, willful
ly and knowingly endorses, coun
sels, aids, assists and encourages
the performance of... Ian illegal
act...of which you have received

evidence..." I.e., murder or rob

bery. This instructio Is "consti
tutionally soundt and Enmund v.
FlorIda, 458 U.S. 782, 789 1982
"is distinguIshable." 709 S.W.2d at
430. I

e Prosecutorlat Misconduct

Calling Marlowe "demonic and
satanic", Invoking religion, wish
ing the jury had more graphic evi
dence than the bloody pictures in
front of them "such as the smell of
blood and the ability to watch Mrs.
Hamlin search for her husband," the
prosecutor wept and implored the
jury - to represent "the victims of

- crime" Just as he did. These and
other "strong words" are acceptable
In a Kentucky capital case If the
defendant, by his crime, is guilty
of "outrageous conductd" Second,
"any error...ls harmless" because
"iwie belteve...the ju-y would have
returned the same verdict of guilty
..." 709 S.W.2d at 431. Of course,
the real prejudice was, and usually
is, in sentencing bu1t the court
continues In its att1çude that the
death penalty is a foregone conclu-
s-ion In any capital case, however
marginal, like this one. In real
ity, only 6% of potential capital
cases result in deah and even
two-thirds of penalty trials result
in mercy - many involving far more
heinous crimes than thIs.

The court dealt separately with the
penalty phase closing argument,
finding it proper to express the
prosecutor’s personal view, to re
fer to "religious matters" and to
urge a death sentence -as necessary
to stop "decent people being pushed
around too long." 709 S.W.2d at
432.

f Post-Triat Psychological

A post-trial, court-i9itiated psy
chological exam Is "undoubtedly"
helpful and "within the sound dis-

cretion of the trial judge." KRS
532.0503. No 5th or 6th Amendment
claims arise because "appellant was
warned that any statement he made
to the psychologist could be used
against him..." The court recog
nizes, but again ignores, Marlowe’s
claim he was "misled" by the trial
Judge that his guilty plea state
ments wouldn’t be used against hIm
and also "misled" when the judge
told him he needn’t admIt his guilt
to the psychologist. Marlowe had
argued that his alleged lack of
remorse was only a reflection of
hIs invocation of the privilege -

In fact he was remorseful. Unfor-
tunatley, the Court didn’t see At
that way.

g Life Option

Marlowe inslsted that he had a
right to an instruction specifi
cally informing the jury that a
life sentence could be imposed even
though the aggravating circumstance
of robbery existed. This instruc
tion, known as the "life-option"
has found some support in the
federal circuit courts of appeal.
The Court believes that the present
"Palmore" Instruct Ions adequately
cover this option.

h Proportionality Review

The Court finds that the
murder/robbery "exceeds the stand
ard for imposing death," whatever
that is. 709 S.W.2d at 433. After
21 death penalty appeals in ten
years, the court has yet to find a
case that does not exceed "the
standard for imposing death."

III. HAROLD MCQUEEN’S
IAC CLAIM REJECTED

It appears that Harold McQueen will
be the third Kentucky condemned to
enter federal court. On September
25, 1986, the Court, Justice Win-
tersheimer writing, denied Mc-
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Queens appeal from a two day
evidentiary hearing and "an exten
sive 27-page order overruling the
IRCr 11.421 motion" McQueen v.Com-
monwealth, 721 S.W.2d 694 1987.
Much of the order was devoted to
assailing the character and profes
sionalism of the public advocates
representing McQueen and other con
demned. The order was apparently
circulated to some other circuit
judges in the Commonwealth. The al
legation which provoked this attack
was, predictably, ineffective as
sistance of counsel. Unlike the
trial judge, the Court limited its
discussion to the Issues: "This
case is controlled by...Strickland
v* Washington, 466 U.S. 668 1984
...tandl Gall v.Commonwealth, Ky.,
702 S.W.2d 37 1985."

The twin standard for such re
view is the proper measure of
attorney performance or simple
reasonableness under prevailing
professional norms and whether
the alleged errors of the at
torney resulted In prejudice to
the accused. The defendant must
demonstrate that there is a
reasonable possibility that,
but for counsel’s unprofession
al errors, the result of the
trial would have been differ
ent. 721 S.W.2d at 697.

McQueen alleged that his lawyer
failed to adequately advise him of
his right to testify at the penalty
phase, although possible testimony
was discussed as to the guilt
phase. Apparently because the law
yer "was never asked such a speci
fic question" at the 11.42 hearing
presumably by present counsel for
McQueen, the Court rejected the
claim -- even though McQueens

testimony on the point was uncon-
tradicted. "Under these circum
stances, the failure to specifi
cally advise McQueen of his right
to testify at the penalty phase did
not constitute ineffective assis-

tance of counsel." Moreover, the

"proposed testimony i.e. his "his
tory of drug abuse... and host of
social and psychological maladies
...as a result" sheds no light on
the facts...and the defense of in
toxication was established through
other witnesses". 721 S.W.2d at

698. Therefore, insufficient preju
dice exists in the Court’s mind.
Justice Wintershelmer ex
plain why, to be crucial, penalty
phase testimony must shed light "on
the facts" of the crime or on
"defenses". Again the Court views
mitigation as only marginally rele
vant to capital sentencing.

McQueen finds it entirety proper

for one attorney to rely on the
pretrial motion practice of the

lawyer, despite some

conflict In positions, absent undue

deference to the other’s judgment.

However, the Court doesn’t comment
on McQueen’s similar allegation
that his lawyer relied on the Co

defendant’s lawyer for witness

interviews as well.

McQueens trial lawyer was not in
effective in falling to seek a Sev

erance since It Is "a matter of
judicial discretion" and the trIal
judge rejected a similar request by
the less culpable co-defendant and

said at the 11.42 hearing, he would
have done the same for McQueen.

Noting that McQueen "does not
allege that this lawyer failed to
produce Iany penalty phase wIt
nesses such as a psychological
expert and a clergyman" both of
whom testified, the Court upholds
the alleged "tactic" of refusing to
call as witnesses McQueens "fam-
iiy, mother, aunt and step
father..." 721 S.W.2d at 699-700.

Nor was the defense counsel Inef
fective in deciding not to seek a
change of venue for various tact
ical reasons. Among them, counsel
allegedly felt Judge Chenautt "more
competent" to hear a death case
than neighboring trial judges..."
Id. The Court also sloughed off the
question of counsel’s work, or lack
of it, on a Jury pool challenge -

having previously criticized the
evidentiary support for this motion
on direct appeal. Mc9ueen v Corn-
monwealth, Ky., 669 S.W.2d 519, 521
1984. Additlonally, no prejudice
is seen even If women were under-
represented as half the jury turned
out to be female any way. This is
constitutionally irrelevant. See
Castanedav.Part&da, 430 U.S. 482,
488 n.9 1977, where 7 of 12
jurors and the judge were Mexican-
Americans, yet a discrImination
claim was upheld.

A major complaint was directed at
the trial lawyer’s failure to ob
ject to the receipt of extra-
judicIal information about a
juror’s mid-trial conversation re
vealing doubts about the death

penalty. Nor did counsel seek to
ascertain the degree of contam
inatIon of the other jurors when
that juror was excused "based on
the appearance of impropriety" and
because she "permitted persons Ia
police officer/relativel to discuss
the case with her." Id. Ironically,
the Court now holds that McQueen
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failed to establish prejudice
while, at the same time, upholding
the trial judge’s "discretion" to
refuse to permit juror Interviews
or testimony - even though the
subject matter had nothing to do
with deliberations.

It was proper to reject McQueen’s
proposed expert on defending capi
tal cases. "There is no basis for
McQueen’s argument that death pen-

alty cases are so different as to
represent an entirely different
area of expertise." 721 S.W.2d at
701. As in Gall, McQueen was denied
his right to out-of-state witnesses
under KRS 421.250 which is said to
be "not applicable to an RCr 11.42
proceeding." In this case, McQueen
sought the testimony of the psy
chIatrist who testified at trial,
ostensibly In mitigation, but
called McQueen a sociopath. 721

S.W.2d at 702.

Ruling that the trial court did not
"abuse its dkscretion" for the
seventh time in the opinion, the
Court refused McQueen expert
assistance in three areas: 1
pretrial publicity, 2 jury
composition, and 3 defending
capital cases. Id. The Court also
upheld various evidentiary rulings
by the trial judge.

Ministering love
Fathé.rof murdered girl offers faith to prisoners

The Associated Press - atlon.
- "We asked for the death penalty," he said."We

DAWSON SPRINGS -. "You can’t go around really hated the person who killed our daughter,
with hate in your heart," Paul J..Stevens believes.- and we wanted him to die, too."

He has every reason to hate. When Stevens left his job in Evansville and
The retired Buckhorn Industries employee be- came to work for Buckhorn, "I still hated the

gan a prison ministry at the Kentucky State Pen-* man who killed my daughter," he said. "I still
itentlary at Eddyville three months ago. believed In capital punishment. There was no

Sitting atthe dining room table at his small way I could ever forgive that man."
farm near Dawson Springs, Stevens reflected, "1 However, nine years later, Stevens did forgivethink It’s much easier to forget by working in a his daughter’s killer.
place like this.

At the prison, Stevens and Roof talk and coun"After I retired, I told Father Roof that I want- sel with the inmates that "want to come in anded to become more active in church ministries." talk to us." They also visit the cell blocks and talkRev. Frank Roof is pastor of St. Paul’s Catholic to prisoners, sometimes bringing cards and enve
Church In Princeton, Resurrection Catholic lopes.
Church in Dawson Springs and chaplain at the After lunch with the prisoners, Stevens visitsprison,

death row.
"Father needed help at the prison," Stevens "T ll h 1 1 th 11Id "I w it adesensethatlsl-iouldbel a pcure a ry 1 e oe n ewa

rn thin that I ee to b suited for" with obscene mean men in rags down there," hesso e g s m e
‘ said. "Out of 32 or 33 prisoners on death row, onlysa

one fitted that description, and he’s been there 27Paul Stevens and his family have endured the years"pain of the ultimate crime first hand.
Mass is held on death row every Thursday withIn July of 1969, when Stevens, his wife and eight or nine inmates attending, Stevens said.seven children lived in Evansville, md., their 20-

year-old daughter, Cindy, was murdered. Stevens said he’s no longer a proponent of
"Her killer w’ c nvlcted of flrst-de ree mur- capital punishment and calls it "a waste." He also

der," he said. "However, because of a bad tran- plans to stay with the ministry as long as possi
script, the conviction became second-degree e.
murder. He was released In seven years." "It can get quite emotional," he said."Frankly,

Stevens and his family were angry at the situ- I don’t know how long I can take it."
TheKentucky Post, Monday,May 11, 1987

- Reprinted with Permission

KEVIN MCNALLY
Chief, Major Litigation Branch
Frankfort, Kentucky 40601
502 564-5255
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Plain View

There has been a lot of activity in
the Courts since we last reviewed
4th Amendment law. As has been the
case over the past few years, most
of the activity continues to narrow
4th Amendment protections.

On January, 14, 1987, ChIef Justice
Rehnqu+st wrote the majority opin
ion for the Court in an important
decision touching both the auto
mobile and containers. Cotoradov.
Bertne, U.S. , 40 Cr,L.
3175. In a 7-2 decision, the Court
held the search of a backpack
seized from a van which had been
seized after a OUt arrest was
legal. Controlled substances found
in the pack were admissible,
according to the Court, where the
search was conducted pursuant to
standard procedures. Rejected was
the reasoning of the Colorado
Suprie Court, which had invali
dated the search because the defen
dant could have made alternative
arrangements for his van, and
because the police procedures
allowed for discretion to be used
in deciding whether to impound or
simply park and lock the van in a
public place.

Justices Blackman, Powell, and
O’Connor concurred, stressing that
"it is permissible for police
officers to open closed containers
In an inventory search only if they
are following standard police
procedures that mandate the opening
of such containers in every Im
pounded vehicle."

In dissent, Justices Marshall and
Brennan distinguished prior inven-

tory cases, showing that too much
discretion was being left in the
hands of the Individual officer.
They raised the fear that the in
ventory search was becoming a "taT-
lsrnan’ much like the automobile" in
whose presence the 4th Amendment
fades away and disappears.

On February 24, 1987, the Court
decided Maryand v. Garrison,
U.S. -, 40 Cr.L. 3288. The Court,
with Justice Stevens up, examined a
search of Garrison’s third floor
apartment pursuant to a warrant
authorizing a search of the person
and third floor apartment of Mr.
McWebb. The Court, in a 6-3
decision, held that the warrant was
valid at its inception as suffi
ciently particular in its descrip
tIon and valid in execution because
"the ffces failure to realize
the overbreadth of the warrant was
objectively understandable and rea-
sonabTe." The Court thus latched a
"reasonable mistake" exception onto
the good faith doctrine of UnIted

States vLeon, 468 U.S. 897, 104
S.Ct. 3405, 82 L.Ed.2d 677 1984.

Btackmun’s dkssent was joined by
Brennan and Marshall. They
questioned whether there should be
a reasonable mistake doctrine and
further doubted whether the
particular officers in this case
were reasonable in their mistake.

Two weeks later, two decisions came
down from the high court. The
first, United States v. Dunn,
U.S. -, 40 Cr.L. 3313 3/3/87,
revisited Oliver v, United States,
466 U.S. 170 1984. In a 7-2 de-

cision by Justice White, the Court
approved a search warrant obtained
following a warrantless entry by
the police onto the defendant’s
ranch and by their peering Into a
barn located 50 yards from a fence
encircling the nchs residence.
The Court held that the off icers
had not invaded the curtilage. In
the future, whether a particular
area is within the curtilage and
thus entitled to a reasonable ex
pectation of privacy will be deci
ded by analyzing four factors, "the
proximity of the area claimed to be
curtilage to the home, whether the
area is included with an enclosure
surrounding the home, the nature of
the uses to which the area is put,
and the steps taken by the resident
to protect the area from observa
tion by people passing by." The
Court also held that the defendant
had no reasonable expectation of
privacy in the area adjacent to the
barn.

In dissent, Brennan joined by Mar
shall argued that "the barnyard in
vaded by the agents lay within the
protected curtitage of Dunn’s farm
house" and "the agents infringed
upon Dunn’s reasonable expectation

of privacy in the barn and its
contents." They pointed out an iro
ny of the decision: henceforth a
warrant authorizing a search of a
particular place including curtil-
age will not authorize a search of
a barn under the circumstances
here.

That same day, in a surprising
decision by Scalia, the Court con
sIdered the question left open in
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Coolidge v.New HampshIre, 403 U.S.
443 1971, whIch was whether the
"plain view" doctrine allowing for
the warrantless seizure of an Item
"that comes with a plain view dur-
Ing their lawful search of a pri
vate area" could be "Invoked when
the police have tess than probable
cause to believe that the Item in
question is evidence of a crime or
Is contraband." Arizona v* Hicks,
_U,S,_, 40 Cr.L. 3320 3/3/87.

In this case, the police responded
to reports of a shooting by enter
ing Hick’s apartment and seizing

whose office had been searched
during his employer’s investigation
of him prior to his being termI
nated. O’Connor, writing for the
plurality, held that a state
employee has a reasonable expecta
tIon of privacy in her workplace.
Despite that, the Court further re
jected a warrant requirement and a
probable cause standard. Using New
Jersey v, T.L.O., 469 U.S. 325
1985, the Court held "that public
employer intrusions on the consti
tutionally protected privacy Inter
ests of government employees for
noninvestigatory, work-related pur
poses, as well as investigations of
work-related misconduct, and should
be judged by the standard of rea
sonableness under all the circum
stances." Scaija concurred in the
result, but would have held that
government searches "to retrieve
work-related materials or to inves
tigate violations of work-place
rules" were not 4th Amendment vio
lations.

Blackmun dissentej, joined by Bren
nan, Marshall, and Stevens. The
dissent criticized the plurality’s
abandonment of both the warrant and
probable cause requirements in pub
lic employee searches, and further
criticized the "advisory-opinion"
nature of the decision.

Three opinions of the KY Supreme
Court were written during this
period. In Todd v* Commonwealth,
Ky., - S.W.2d - 9/4/86, the
Court would not review what appears
to be a substantial 4th Amendment
claim where the issue raised on
appeal differed from the way the
issue was raised in the motion to
suppress.

In Hargrove v.Commonweafl’h, Ky.,
- S.W.2d - 11/26/86, the Court
demonstrates the difficulty of
making a search and seizure
challenge when an informer is In
volved. Here, a confidential infor-

In Illinois V. Krutl, - U.S. ,,,_,

40 Cr.L. 3321 3/9/87, the Court
extended the good faith exception
of Leon, supra, to the exclusionary
rule "when officers act in objec
tively reasonable reliance upon a
statute authorizing warrantless
administrative searches, but where
the statute Is ultimately found to
violate the Fourth Amendment." As
the Court did in Leon, there are
exceptions to Krull. It does not
apply where "the legislature wholly
abandoned its responsibility to
enact constitutional laws," nor
where the "provisions are

some weapons and other Items. - such that a reasonable officer
White there, they recorded serial, should have known that the statute
numbers from stereo components,’ - was unconstitutional."
some of which were taken only after :ir--: :‘‘.

moving some of the ‘equipment. It
was the latter move which made the
police action a search. Further,
because the of ficer had no probable
cause to believe that the stereo -

component was contraband, the 4th
Amendment was violated. A plain
view search and seizure, thus,
under Coolidge, will normally
require probable cause. In encour
aging language, Scalla rejected the
dissent’s Taw enforcement rationale
for the police action taken here.
"tTlhere Is nothing new in the

__________________________________

realization that the Constitution
sometimes Insulates the criminality
of a few in order to protect the
privacy of us all."

I

Powell, Rehnquist, and O’Connor
dissented with both Powell and
O’Connor writing dissents, The dis
sent advanced a position that "If
police officers have a reasonable,
articulable suspicion that an ob
ject they come across during the
course of a lawful search Is evi
dence of crime, in my view they may
make a cursory examination of the
object to verify their suspicions.
If the officers wish to go beyond
such a cursory examination of the
object, however, they must have
probable cause."

Justice Oonno in a dissenting
opinion joined by Brennan, Mar
shall, and Stevens stated that "the
inevitable result of the Court’s
decision to deny the realistic
possibility of an effective remedy
to a party challenging statutes not
yet declared unconstitutional is
that a chill will fall upon en
forcement and development of Fourth
Amendment principles governing
legIslatIvely authorized searches."

The final opinion of the Court
during this period was O’Connorv,
Ortega, - U.S. -, 41 cr.L. 3009

3/31/81, a 1983 action brought by
a dismissed state psychiatrist
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mant told the police that she had
seen marijuana at Hargrove’s house.
The Commonwealth would not reveal
the name of the informant. Susan
Murphy testified that she told the
police about the marijuana, but
denied having been to the house
within 48 hours of the time of the
affidavit sworn to by the police,
which contradicted the statement of
the police. The defendant made a
Franks v Delaware, 438 U.S. 154,
98 S.Ct. 2674, 57 L.Ed.2d 667
1978 challenge. The Court re
jected it, stating that Ms. Mur
phy’s saying that she was the
Informant does not mean that she
was. Curiously, the Court did not
require the Commonwealth in these
circumstances to state that she was
or was not the informant, creating
a tidy judicial catch-22. One must
wonder how to make a Franks chal
lenge that the affidavit is based
upon a false statement when the
Cc*nmonweaTth can hide the -identity
of the Informant and hide behind
what the police say the Informant
said at the same time. That this
case demonstrates a certain disre
spect for the Franks challenge is
an understatement.

The third case during this period
was Walker v.Commonwealth, Ky.,_
S.W.2d 4/2/87. Here, the
Court reversed a decision of the
Court of Appeals. The case
involved a search warrant for the
house where Walker lived. It was
based upon an agents observatln
of Creech who stood near Walker’s
house, and who then was stopped
after he drove away. Upon finding
cocaine In eech5 car, the police
obtained a warrant based upon the
police officer’s affidavit stating
that he saw Creech go into Walker’s
house, a clear and obvious
exagger-ation meant to buttress the
affidavit In order to obtain the
warrant.

The Court of Appeals saw the aff I-

davit for what it was, and reversed
based upon the false and misleading
affidavit.

The Supreme Court reversed the

Court of Appeals. The Court states
that the affidavit saying that
Creech was observed going into the
house is a "reasonable conclusion,
based upon what the agent ob
served." The Court further criti
cized the Court of Appeals for
having "failed to give any defer
ence to the findings of the trial
court at the suppression hearing
and did not give proper deference
to the decision of the district
judge to issue a search warrant."

The Court characterized what oc
curred here as "nothing more than
an Innocent mistake" rather than a’

knowing disregard for the truth.

One Court of Appeals opinion during
this period of time pertained to
search issues. The police arrested

Jerry Ramsey on a DUI. Ramsey v.
Commonwealth, Ky. App., - S.W.2d
- 3/13/87. During the arrest,
the police "shone a flashlight on
the back seat of the car and no
ticed a chain saw partially covered

by a jacket." The officer removed

the chain saw, wrote down the
Identification number, and placed

It back In the car. Later, the
police discovered the chain saw was
stolen, and charged the defendant.
The Court reversed, saying that the

police had authority only to search
for evidence of Intoxicants, since
that was what the arrest was based
upon. "We cannot approve of
police conducting themselves as if
a citizen’s detained automobIle and

its contents amount to the captured
grab bag Into which they can

search, and from which they can
seize, any item they imagine to be
evidence of a crime."

The 6th CIrcuit has also discussed
a number of Important 4th Amendment
issues over the past few months.

In Jennings v Rees, 15 SIR 18
8/27/86, the Court held that a
handgun seized during the execution
of a search warrant was not a vio
lation of the 4th Amendment. The
search was justified under the
"public safety" exception of New
York v Quarles, 467 U.S. 649
1984, and under the "plain view"
doctrine. The Court also stated
that because under Stone V. Powell,
428 U.S. 465 1976, a full and
fair hearing had been given to the
defendant An the state court that
they did not have to review the
issue at all.

The 6th Circuit also revisited
Tennessee v* Garner, 471 U.S. -,

105 S.d. 1694, 85 L.Ed.2d 1985,

which had held the Tennessee sta
tute allowing for the use of deadly
force against fleeing felons to be
a violation of the 4th Amendment.
In this 1983 action, the 6th CIr
cuit, as it had done in Garner,
held the Tennessee statute to be
unconstitutional, and further held
that Garner should have been ap
plied retroactively at the trial.

Carterv, City ofChattanooga, 15
SCR 20 10/6/86.

In United States v. I-Iarriatt, 15 SCR

22 11/6/86, the Court held that

despite blocking his car and ap
proaching hIm with guns drawn, the
police had not "arrested" him, and
thus probable cause was not necess
ary to justify the seizure. "TIhe
mere use or display of force &n
making a stop will not necessarily
convert a stop into an arrest .

Where the display or use of arms Is
viewed as reasonably necessary for
the protection of the officers’ the
courts have generally upheld inves-
tigative stops made at gunpoint..."

In Ailinder V. OhIo, 16 SCR 2
1/8/87, the Court declared an
Ohio statute unconstitutional whjch

allowed for warrantless searches of

apiaries beehIves. The Court
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rejected the State’s open field
argument, saying that structures in
fields are entitled to protection.

Finally, in U.S. v, Bee?, 16 SCR 4
2/5/87 the Court held that the
seizure of pen guns from the defen
dant’s house was not legal under
the plan view exception where there
was no probable cause to connect
the pen guns with criminality.
"Plain view", the Court reminds us,
requires that there must be a nexus
between the Item viewed and crimi
nality and that nexus must be both
"immediate" and "apparent."

In Autowortd v* United States,’ 16
SR 8 3/31/87, the 6th Circuit- -
approved the warrantless seizure of
five cars which were on display In -
the showroom of a dealership. The
Court held that examining the cars --

was not a search because they were
publicly displayed, citing Maryland
v Macon, 472 U.S. 463, 105 S.Ct.
2778, 86 L.Ed.2d 370 1985. The
Court further held that once the
examination revealed probable cause
to believe the dealer had violated
the law, the cars could be seized
without a warrant, under the auto
mobile exception to the warrant
requirement.

The 6th CIrcuit reviewed a common
street confrontation in United
States v, Hatfield, 16 S.C.R. 8
4/3/87. HatfIeld was stopped in
his van whereupon the police saw
illegal police scanners inside.
The police then searched the van
and discovered burglary tools dur
ing the search. The Court rejected
the defendant’s suppression motion,
saying that the search was incident
to a lawful arrest, citing New York
v.Belton, 453 U.S. 454 1981.

The Short View
1 Chape v. State, Tex. Ct. Crim.

App., 41 Cr.L, 2067 4/8/87. Here,
the Texas Court held that a pas
senger in a cab has a legitimate
expectation of privacy in that cab,
and thus evidence seIzed from under
the front seat after the police
stopped the cab could be suppressed
without facing standing problems.

-I.
2 State v.Gawron, Idaho Sup. Ct.,
41 Cr,L. 2069 3/31/87. Evidence
seized from a probationer’s house
by a probation officer without a
warrant was admissible according to
the Idaho Supreme Court. Waivers
of 4th Amendment rights as a condI
tion of probation are legal since
probationers have reduced expecta
tions of privacy;

3 Duncan v, State, Ark. Sup. Ct,,
41 Cr.L. 2070 3/23/87. A defen-

confession to the murder of
a police officer had to be sup
pressed when the police, Instead of
taking him before a magistrate fol
lowing his arrest, held the defen
dant for three and a half days un
til he gave a statement. The Ark
ansas rule involved is quite sim
ilar to RCr 3.02. Counsel should
be alert to any Improprieties in
the seizure of evidence obtained
during the period of time between
the arrest and the first appearance
before a magistrate;

4 People v, Stith, New York Ct.
App,, 41 Cr.L, 2048 3/26/87. The
New York Court in this case con
fined the inevitable discovery ex
ception to so-called secondary evi
dence, or fruits obtained from the
Initial illegal search. Where a
gun was seized illegally in a crim
inal possession of a weapon prose-
cution, inevitable discovery could
not be used to save the search.

5 United States v. CebaUos, 40
Cr,L. 2434 2nd dr. 2/13/87.
This case demonstrates the impor
tance o’f determining exactly when
an arrest has occurred. An officer
told a suspect he was not under
arrest, but also told him he could
not drive to the police station by
himself. As a result, the arrest
was illegal, and all evidence
obtajned thereafter had to be sup
pressed;

6 Commonwealth v Douglas, Mass.
Sup. Jud. Ct., 40 Cr,L. 2436
1/26/87. A warrant describing
the place to be searched as "pre
mises to be identified by Ia state
trooper I prior to the execution of
the warrant" was particular, and
thus the evidence seized had to be
suppressed. The Court further held
that "a police officer can never
validate a general warrant through
objectively reasonable reliance on
the warrant."

7 People V. Lucente, Ill. Sup. Ct.
40 Cr.L. 2456 2/20/87. In a very
reasonable opinion, the Court faced
the problem of an unnamed informant
In a Frank v Delaware, 438 U.S.
154 1978 situatIon. The problem
is that where the state does not
reveal the name of the informant,
the defendant has great diffi
cultIes In showing the "substan
tial" need for a hearing on hIs
allegation that the affiant has
shown a reckless disregard for the

Continued on page 38
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WILtin E. Johnson, Esq.,
Frankfort, Kentucky; and

Frank W. Heft, Jr., Esq.,
Office of the PubUc Defender
Louisville, Kentucky.

1 Suggestions for amendment of Amendments to the Criminal Rules
these Rules may be submitted di- are generaUy initiated by recom-
rectly to the Supreme Court for its mendatlon from some member of the
consideration. Bar. These recommendations or

2 Unless otherwise directed by
the Supreme Court all substantial
amendments will be published In an
official publication of the Ken
tucky Bar Association or mailed to
the members of the Kentucky Bar

‘ Association at least 60 days before
they become effective.

Chief Justice Stephens appointed
Justice Roy Vance as Chairman of
the Criminal Rules Committee.
Lawyers and judges familiar with
the criminal law process in Ken
tucky are appointed as members of
the Committee. The present members
of the Committee are:

Honorable William Graham
Circuit Judge
Franklin County;

Penny Warren, Esq.,
Assistant Attorney General
Frankfort, Kentucky

Hark P. Bryant, Esq.,
Commonwealth Attorney
McCracken County;

Frank E. Haddad, Jr., Esq.,
Louisville, Kentucky;

"suggestions for amendment" as
referred to in subsection 1 of
Rule 13.08, are most often sent to
the Supreme Court of Kentucky.
However, in some instances the
suggestions are made directly to
the members of the Committee. Also,
in some instances, the Supreme
Court initIates discussion about a
proposed amendment.

The suggestion for amendment is
circulated to all members of the
Committee for comment. The members
of the Committee most often express
their opinions in writing to
Justice Vance, with copies to other
members of the Committee. The
Committee holds at least one annual
meeting where the suggested amend
ments are discussed and voted upon
by the Committee. Most suggested
amendments are placed on the agenda
for consideration by the members of
the Kentucky Bar Association at the
Annual Kentucky Bar Association
meeting.

Justice Vance presides at the
public hearing. AU members of the
Bar in attendance, and any member
of the public, will be given an
opportunity to express himself as
to the proposed amendment. The

William E. Johnson

comments of the members of the
Committee and the comments made at

the public hearing are made known
to the Supreme Court prior to the
adoption of any amendment of the

Rules.

Most of the suggested amendments
during the past several years have
come from Commonwealth Attorneys
and the Attorney General’s Of-f Ice.
It is obvious that attorneys in
these offices believe that the
present CrIminal Rules are too
advantageous to the citizen ac
cused, Lawyers engaging in the
practice of criminal defense law
need to be vigilant in paying
attention to the suggested amend
ments submitted from the prose

cutor&al side of the Bar so that
appropriate responses may be made
to the Committee and the Supreme
Court of Kentucky. An effort has
been made by the Supreme Court to
have representatives of both the

prosecution and the defense on the
Committee. This appears to be

working well at the present tame.

Any member of the defense bar

having a suggested amendment should

Trial Tips
For the Criminal DefenseAttorney

CRIMINAL RULES AMENDMENT
PROCESS IN KENTUCKY

Rule 13.08 of the Rules of Criminal
Procedure RCr reads as follows:
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submit same to the Supreme Court of sInce 1957. He has been a member of Presently, BIU practices as a
Kentucky, Capitol Building, the Kentucky Bar’s Board of Gover-
Frankfort, Kentucky 40601.

WILLIAM E. JOHNSON

partner In the merged law firm of
Johnson, Judy, Stot!, Keenon and

Delegates, member of the Associ- Park. He is a board member of the
atlon of Trial Lawyers of Merica recently formed Kentucky Ass-
Board of Governors and President of ociatlon of Criminal Defense

Trial Attorneys. Attorneys.Bill Johnson has practiced law the KY Academy of

nors, Chairman of its House of

Prison ministry supports,sheltersvisiting families
By SUSANHANSEN
StaffWnter
JeffersonCity, Mo.

THE PRISONfamilies come to Mis
souri’sstatecapitalfromSt. Louis,from
KansasCity, from Joplin to the south
and sometimes from much farther
afield. They might drive, or ride in by
bus or by train, and stay a day or
perhapslonger.

For a long time their presence-
these mothers,wives and children of
the inmateswho crowd the handfulof
nearby state prisons - was scarcely
noticed, their special hardship rarely
told.

Occasionally,there were stories-

aboutthewoman who,unableto afford
a $26 hotel room, spentthe night be
neath a bridge locked in her car, or
aboutthemotherandchild who arrived
at the JeffersonCity bus station at 3
sin, andslipped into therestroomof a
nearbyhotel to passthe hoursbefore
daylight.

In her ministry at thestateprisons,
Benedictine Sister Ruth Heaney,co
founder of the Agape House, one of
perhaps a dozen hospitality houses
aroundthecountry for prison families,
hadheardthe storiesandhadseenthe
need up close. Often, shewould bring
prisonvisitors with little moneyandno
placeelse to go back to the big, empty
houseshesharedwith two othernuns.
But conversationswith othersinvolved
in prison ministry persuadedher that
piecemealshelteringwas not enough
andthat a largervision wasrequired.

With strong encouragementfrom
Heaneyand JaniceWebb, a Southern
Baptistactive in thePrison Fellowship
movement,anecumenicaltaskforce on
criminaljusticesoontookup thecause.
And in November1980,afterasuccessful
searchfor fundingand a suitablelocale,
the newly rehabilitated,100-year-old
houseat 810 E. High St. openedits
doors.

Since then, Agape House, whose
name was inspiredby theGreekword
meaningGod’s unconditionallove, has
provided more than 35,000 nights of
roomandoftenboard to prison families.
Like mostof the5,000 men andwomen
locked away in the four areaprisons,
the women and occasionallythe men
theAgapeministry servestendto come
from financially depressed back
grounds - and the $3 nightly room
charge has been set accordingly. On
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most weekends and holidays, the
warmly decorated10-bedroomhouse,
which sleeps35 persons,including a
live-in, nonsalariedmanager,is filled to
capacity.

But the shelterultimately provides
muchmorethananinexpensiveplaceto
stay.By reducingthecostandhardship
of a weekendtrip to JeffersonCity, it
hasalsohelpedto encouragemoreregu
larprisonvisitsandthusenabledmany
prisonersto maintaincontactwith their
families.

These visits, saidHeaney,who has
been active in prison ministry for the
past 15 years, give inmates hope.
‘Prison is a lonely place,"shesaid,"but
the prisonexperienceis not nearlyas
destructiveif they the prisonersare
gettingsupportfrom their families."

Heaneyalso cited studiesthat show
that an inmatewho receives regular
familyvisits is muchmorelikely to win
anearlyrelease."They don’t getso iso
lated and institutionalized,"shesaid.
"I’hey know their families haven’t for
gotten them, and that gives them a
lifeline."

If Agape Househashelped to keep
familiestogether,it hasalsohelpedto
makethe time spentin JeffersonCity
lesslonely andstressfulfor manypris
oners’ families. On most weekend

nights,thehouse’scozy kitchenandad
jacent living room are filled with the
conversationandclatterof womenback
from a long and often drainingday at
the prisons. It is an atmospherethat
many guestshereseemto fmd consol
ing.

Reprinted with permissionof the National Catholic Reporter,P.O. Box 419281,KansasCity, MO 64141

Christine Noel, oneof severalprison
wives seated around the shelter’s
kitchen table on a recent Saturday
evening, said sheis often too embar
rassedto discussher situationwith her
coworkersata St. Louis pursefactory.
"I neverreally talked to peopleaboutit
until I startedcoming here,"saidNoel,
whose husband is serving a life sen
tence at the Missouri State Peniten
tiary."But everybody’sin thesamesitu
ation here.Peopleunderstand."

In theirseven-yeareffort to offer Noel
and thousandsof others like her the
chancefor somesmall comfort, Heaney
andtheecumenicalcorpsbehindAgape
Househave faced more than a few fi
nancial crises.Operatingcostsaverage
$50,000annually,andupkeepoftheold
house is also expensive.Both the roof
andthehouse’ssidingarebadlyin need
of repairs.

To meet these costs, the shelter,
which was foundedunderthe auspices
of theMissouri Council of Churches,re
lies on donations from both churches
and individuals. Two yearsagoAgape
House was officially designated a
UnitedWayagencyandis now theben
eficiary of a $10,000 annual grant
from that organization.In addition,the
shelter receives many "in-kind" con
tributions from a network of Catholic,
Sotithern Baptist, Methodist and Pres
byterian volunteerswho have helped
by decorating,painting, mopping and
staffingtheshelter.TheFirst Churchof
God in southern Missouri has also
joined the effort and, on the third
weekendof everymonth,providesfree
shuttle bus service for prisoners’
families along the way from Joplin to
JeffersonCity.

Mark Saucier,who heads the shel
ter’s boardof directors,saidit wasthis
cooperativespirit andasharedcommit
ment to Christianvaluesthat had ena
bled AgapeHouseto carry out its work
- and to serveas a model for similar
prisonhospitalityhousesin Texasand
Missouri. "What we’re trying to do," he
said, "is offer a welcome and some
warmth to people who have been
throughbadtimes."

Cofounder Heaney described the
house’smissionin still sixnplr terms.
"The people who come here are
brokenhearted,"shesaid."Theyneedto
besupported."U
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Jean Heard,aguestfrom St. Louis, sits in the AgapeHousekitchen.
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Self-Defense

Kathleen Kallaher

INTRODUCTION

In the past few years, the Kentucky
Supreme Court has radically altered
the law concerning when a defen
dant Is entitled to a lesser in
cluded offense instruction on
second degree manslaughter and
reckless homicide in a case in
which he claims self-defense.
These changes have resulted from
the Court’s shifting interpretation
of KRS 503.120. The result is both
an advantage and a disadvantage to
criminal defendants depending on
whether the accused wants a lesser
included offense Instruction or
not.

I. BLAKE

Darrell Blake shot David Grissom
because he saw Grissom pulling a
gun and thought Grissom was going
to shoot. However, no gun was
found in the building. Addition
ally, Grissom had beaten Blake and
threatened to kill him weeks ear
lier. At trial, Blake requested
Instructions on second degree
manslaughter and reckless homicide
which he did not receive. On
appeal, Blake claimed that he was
entitled to these Instructions
based on KRS 503.1201. That
statute states:

I When the defendant believes
that the use of force upon or
toward the person of another Is
necessary for any of the pur
poses for which such belief
would establish a justification
under KRS 503.050 to KRS

‘ 503.110 but the defendant Is

wanton or reckless in believing
the use of any force, or the
degree of force used, to be
necessary or in acquiring or
failing to acquire any know
ledge or belief which Is mater
ial to the JustifiabIlity of
his use of force, the justUl-
cation afforded by those sec

tions is unavailable and a
prosecution for an offense for
which wantonness or reckless
ness, as the case may be,

suffices to establish culpa-
bill ty.

KRS 503.050 provides that the use

of deadly physical force by a
defendant is justified if the

defendant believes that such force

is necessary to protect himself

against death, serious physical
injury, kidnapping or sexual in
tercourse compelled by force or

threat. The 1974 Commentary to
that section makes It clear that
this is a subjective standard to be
judged In the view of that defen
dant in that particular situation.
Therefore, defendant does not have
to show that his belief in his need

to use deadly physical force or
what amount of force to use is
reasonable.

However, the Commentary to
503.050 lgoes on tol states:

KR S

In eliminating the requirement

that a defendant’s belief and
action be reasonable for the
defense of self-protection,
this chapter does not neces
sarily relieve him of all
criminal liability for action

based on unreasonable belief.
If the defendant is mistaken in
hIs belief as to the necessity
of using force, KRS 503.050
provides him with defense to
all offenses having "intention
al" as the- culpable mental
state, no matter how unreason

able his belief. At the same
time, if he is "wanton" or
"reckless" in having such a

belief, it is possible because
of KRS 503.120 to convict hm
of an offense having "wanton

ness" or "reckless" as the

culpable mental state...As a
consequence of the relationship
between KRS 503.050 and
503.120, a person who kills
another under a mistaken belief
that his action is necessary
for his own protection cannot
be convicted of intentional
murder but can be convicted of

manslaughter in the second
degree or reckless homicide If
hIs mistaken conduct is suf
ficient to constitute "wanton
ness" or "recklessness."

The 1974 Commentary to KRS 503. 120

similarly states:

If the belief upon which a
defendant’s use of force br
the degree of force usedl is
based Is so unreasonable as to
constitute "wantonness" or
"recklessness," Justification
Is not available for offenses
having either of these culpable
mental states as the essential
element of culp-ability. For
Instance, If a defendant, in
killing another, believes hire-
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self in danger of death but is
wanton In having such a belief,
he cannot be convicted of mur
der. But since manslaughter In
the second degree is committed
through "wantonness" and since
this subsection denies a defen
dant justification for such an
offense, he can be convicted of
this lesser degree of homicide.

This viewpoint makes sense if it
was the legislature’s intention
that, on one hand, it is too harsh
to punish someone for murder or
first degree manslaughter when he
killed in an honest belief in the
need to defend himself but it turns
out that under all the circum-

allow someone to kill another "by
mistake," even if an honest one,
with no legal culpability. By
allowing for a conviction for
wanton manslaughter or reckless
homicide in that situation, the
Penal Code is encouraging persons
to be careful in making the deci
sion to use deadly physical force
and if one should reasonably be or
is actual ly aware of, and con
sciously disregards facts which
would show them that they do not
need to defend themselves, they
will ba liable.

Consequently, since an unreasonable
belief in the need to use physical
force or as to what amount of force
is necessary may be wanton or
reckless, the defendant or the
Commonwealth would naturally be
entitled to lesser included offense
instructions on second degree
manslaughter and reckless homicide
In a case where there is a question
as to the reasonableness of the
defendant’s belief.

This Is what the Kentucky Supreme
Court held In Blake v Common-

wealth, Ky., 607 S.W.2d 422 1980,
in reversing Blake’s conviction.

In light of the Commentary to KRS
503.050 and 503.120, the Court’s

decisIon in Blake seems to cor

rectly reflect the intent of the
legislature.

However, four years later, the
Kentucky Supreme Court decided
Baker v* Commonwealth, Ky., 677
S.W.2d 876 1984. Baker was
predicated on the stormy relation
ship between Bobby Baker and his
ex-wife, Vivian. He confronted
Vivian one night and she began
running to the bar where her purse,
In which she usual ly kept a gun,

was located. Bobby shot Vivian six
times in the back, continuing to
shoot until she was laying on the
ground. Baker asked for and did not

receive a reckless homicide in
struction. He relied on self
defense. Overruling Blake, the
Court held that it could not "es
cape the fact that an act claimed
to be done in self-defense is an

intentional act." Id. at 879. The
Court analyzed the definitions of
the different mental states and
found that recklessness under KRS
501.020 refers to a failure to
perceive a substantial and unjust-

iable risk that a conduct will

cause a particular result. Id.
But Baker never said he failed to

perceive the risk that shooting
Vivian six times An the back would
cause her death. Since Baker

claimed his actions were done in
self-defense, he was necessarily

saying that he shot intentional ly

but was justified in doing so.
Therefore, At would have been
inconsistent to say that the same
conduct would support the finding
of an offense based on a reckless
mental state as defined by KRS
501.020.

The Court does seem to recognize
that the drafters of the Commentary
to KRS 503.120 and KRS 503.050
intended that a person with a
mistaken or unreasonable belief in
his need 1-o use force to protect

himself could be subject to prose
cutIon for second degree mansla
ughter and reckless homicide. The
Court attempts to get around the
Commentary by pointing out that the
legislature enacted the definitions

for intent and recklessness, and
conduct that is Intentional cannot
fit within an offense which relies
on recklessness as the mental
state.

Justice Leibson concurred only in
the result, countering the major
ity’s reasoning by saying that
there was no need to enact KRS

503.120 if the legislature did not

specifically intend a defendant to
be prosecuted for reckless homicide
if his subjective unreasonable
belief in the need to defend him
self was reckless. Justice Leibson
argued that recklessness as defined
in KRS 501.020 goes to failure to
perceive the result of an act while
reckless used In KRS 507.050 ad
dresses the recklessness of the
conduct rather than the result.
This interpretation has a certain
attractiveness for reconciling the

statutes. For example, in a reck

less homicide case not involving
self-defense, a person may be
convicted if At is shown that he
failed to perceive the risk that

hAs actual conduct would cause the
prohibited result. In a self-
defense case, a person may be
convicted of reckless homicide if

he failed to perceive the risk that
his belief was unreasonable and

would therefore cause hire to kill

in self-defense when he did not

need to.

In .r!y v Commonwealth, Ky., 695

S.W.2d 860 1985, the defendant,
who admitted he shot at the victim

II * BAKER AND GRAY

stances he was
sonable in that
other hand, it

mistaken or unrea-
belief, but, on the
is not advisable to
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when, after a drinking party at his
house, he thought his life was in
danger when the victim began to
draw a gun on him, objected to a
self protection Instruction that
Included a qualification which
allowed the jury to find the defen
dant guilty of second degree man
slaughter if the jury found that it
was not in fact necessary for the
defendant to use physical force,
and his belief to the contrary
constituted wanton conduct. The
Supreme Court reversed Gray’s
conviction, holding that to be
convicted of second degree man
slaughter a person must necessarily
be guilty of wanton conduct, there
fore acting without the intention
to kill but being aware of and
consciously disregarding a substan
tial and unjustifiable risk that
his conduct will cause death. The
Court said that because there was
no question that Gray Intended to
shoot and kill the victim but did
so in self defense, he could not be
convicted of an offense based on
his conduct being wanton. Justice
Leibson again dissented, calling
for a return to Blake.

Ill. APPLYING BAKER AND GRAY

Baker and had several imme
diate practical results. First, as
the Court made clear in Baker, the
Court’s analysis falls with equal
weight upon a defendant he does not
want a lesser included homicide
instruction as it does on a defen
dant who requests one even if he
claims self defense.

From cases decided after Baker and
Gray, several trends become clear.
A defendant who claims that she
acted In "pure" self-protection,
!.e. she Intended to shoot and
kill the victim but did so to save
her own life, cannot have a self-
defense instruction with an unrea-
sonable belief qualification al
lowing for a manslaughter or reck-

less homicide conviction foisted
upon her over her objection.

This was the situation in Fordv.
Commonwealth, Ky.App., 720 S.W.2d
735 1986. Margaret Ford shot her
husband Jerry five times at close
range after Jerry had armed him
self, made threats to her life and
had started coming toward her wlth
his hand resting on the gun in his
pocket. A sixth shot missed by a
matter of inches. After pulling
the trigger the first time, Ford
did not remember the shooting.
Ford was convicted of second degree
manslaughter. Margaret testified
at trial that she knew Jerry was
going to kill her if she did not
shoot. Relying on Gray, the Court
of Appeals found that the self-
protection instruction was erron
eous.

Under the rationale of Baker and
If a self-protection in

struction contains an erroneous or
unreasonable belief qualification
allowing for a second degree man
slaughter or reckless homicide
conviction, and the defendant Is

convicted of one of those crimes
where the evidence points unerring
ly to the fact that the defendant
intended to kill the victim, the

The Court of Appeals reached the
Identical decisIon in Russell v
Commonwealth, Ky.App., 720 S.W.2d
347 1986. Russell shot the
victim twice during a fight and the
trial court gave a self-defense
Instruction containing an erroneous
belief qualification to whch
Russell objected, Finding that the
Instruction actually allowed the
jury to "take back" the self-
defense justification if his belief
was unreasonable and that there was
no evidence that the shooting was
anything but intentional, the Court
reversed Russell’s second degree
assault convictIon.

Although Ford and Russell were

based on an instructional error,
the Court of Appeals found that
based on defense, and the
lack of any evidence In either case
showing that their conduct was
anything but intentional, there was
insufficient evidence to convict
them of a wanton or reckless crime.
Id. at 736. Therefore, since Ford
had already been acquitted of
murder and first degree manslaught
er and because there was no evi
dence to support the finding of
guilt on second degree manslaughter
or reckless homicide because of her
Intentional act, the Court said
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was acquitted of all the charges
against her. Id.

The question presents itself as to
whether Ford could have been re
tried based on second degree man
slaughter or reckless homicide with
a clean self-protection Instruction
if there had been facts supporting
a finding that a reasonable jury
could believe her actions were
wanton or reckless, rejecting
altogether her claim that her
actions were done intentional ly in
self-defense? A related question
Is what happens when a defendant
wants lesser included offense
instructions but still claims
self-defense alone or In conjunc
tion with another defense? If
there is any evidence that the

conduct was wanton or
reckless, the trial court would be
entitled to give those Instructions
on the theory that the jury is free
to disregard evidence of a defense
and convict on any offense support

ed by sufficient evidence. It
seems that under Baker, a defendant
who claims self-defense Is forever
excluded from lesser included
homicide instructions based on
wantonness or recklessness since an
act claimed to be done in self-
defense is intentional * Further
more, If a defendant claiming
self-defense could get lessers,
what Is sufficient evidence to show
only intentional, justifiable
homicide as opposed to an act of
killing done recklessly or wanton
ly?

With a single exception, the Ken
tucky Supreme Court seemed to adopt
the view that once self-defense Is
claimed, a second degree man
slaughter or reckless homicide
Instruction could not be given. In
Randolph v. Commonwealth, Ky., 716
S.W.2d 253 1986, Randolph claimed
that the victim was chasing him so
he fired a pistol he pul led from
his pocket. A scuffle ensued and

the defendant said both he and the

victim were reaching for the pistol
when a third person shot the victim

with a shotgun. Both had been
drinking. In another confession,
Randolph said he fired a shotgun at

the victim when the victim was

chasing him. Randolph claimed self
defense. In holding that it was

not error to refuse to give Ran

dolph requested Instructions on
ssecond degree manslaughter and

reckless homicide, the Supreme
Court reiterated that an act claim
ed to be in self defense is inten
tional and cited Baker and 2E.!L in
support. The Court said that there

was no question-that Randolph’s act

of shooting --was intentional al
though the Court recited no speci
fic evidence explaining that.

In James Benton KIlmon v. Common

wealth, Ky., Master Slip Opinion
rendered November 26, 1986 not

to be published, the victim was

stuck with a knife that Kilmon

openned when the victim was choking
Kilmon during a struggle. Kilmon
said he did not know how the victim
was stabbed. He was just trying to
get the victim off of him. On

appeal, Kilmon specifically argued

that In this kind of "quasi"-self-

defense case where a struggle or

fight ensues out of a motive to

defend oneself against an attack

and one of the participants is
fatal ly wounded but the defendant

did not necessarily intend to kill
by his acts, there -Is room to give
a reckless homicide instruction
requested by the defendant even if
the defendant claims self-defense.
The Court specifically held that

Baker rules out a reckless homicide

instruction If the defendant claims
self-defense. -

Kilmon, although not a published
case, seemed to signal an almost
mechanical approach whereby a
defendant who claims self-defense
will never be entitled to a second

degree manslaughter or reckless
homicide Instruction regardless of

evAdence which would ordinarily
have supported one of those lesser
Included homicides if self defense
had not been asserted. In other
words, fighting with someone while
holding an open knife may be wanton

or reckless in a non-self-defense
case since t shows disregard for
the risk that someone will get
stabbed.

This is a harsh result for a defen
dant who is struggling with an
attacker to defend himself and is
not aware of inflicting a fatal

wound untkl after the struggle
ends and did not &ntend to kIll the
attacker but simply to make them
stop. His conscious objective was
to defend himself but not to cause
death. This wIll almost always

insure a conviction unless the self
defense argument is quite strong
since the jury will be left with

the alternative of convicting of
murder or first degree manslaughter
or acquitting the defendant.

One exception to this rule seems to
be Rasmussen v. Commonwealth, Ky.,

705 S.W.2d 914 1986. Rasmussen

claimed the victim grabbed him in

the groin area and attempted to
sodomize him. Rasmussen strangled
the victim so violently that a bone
was fractured in his throat. He

choked the victim while locking his
forearm around the victim’s neck
"so he would leave me alone." The
Supreme Court held that Rasmussen
was entitled to instructions on
second degree manslaughter and

reckless homicide. Without further
explanation, the Court held that
Baker was clearly distinguishable.

The Import of Rasmussen Is that it
indicates that a sAtuation exists
where a defendant can claim self-

defense and yet evidence can be
adduced which would justify the
same defendant also being granted
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his request for instructions on tional and that Duke herself claim- gle and somehow the vIctim got
wanton and reckless homicide. The

} problem is the Court neither lists
the specific facts It relies on In
justifying the giving of those
Instructions nor does it explain
why Baker can be distinguished, It
is certainly hard to distinguish
Rasmussen from Kilmon. A signifi
cant difference may be that Ras
mussen did not use a deadly weapon.

Rasmussen may be a very important
case to use in arguing for lesser
included offense Instructions where
self defense is employed but it Is
not a pure "I meant to kill him but

I was justified" situation.

Thus, the state of the law after
Rasmussen is that there seem to be
cases to support either the giving
of no lesser included offenses in
any self-defense case or that
lesser Included Instructions-may be
given if there is evidence that the
conduct was wanton. Of course the
key question Is what evidence does
it take to show that an act is
purely intentional or could also be
wanton?

For Instance, In Joyce Marie Duke
V. Commonwealth, Ky., App., Master
Slip Opinion rendered November 26,
1986 not to be published, Joyce
Duke, who was holding a razor sharp
butcher knife grabbed Karen. Rus
sell raised a hammer over Joyces
head as if to hit her. They fel I
to the ground and Karen was fatal
ly stabbed. Duke said that she was
trying to defend herself against
blows from Karen’s hammer. The
Court of Appeals reversed Duke

second degree manslaughter convic
tion since the self-protection
instruction contained an unreason
able belief qualification and thus
was erroneously given.

Citing Baker and the Court
noted that the Commonwealth had

*‘ argued that the stabbing was inten-

ad she acted intentionally but in
self defense. The Court specifi
cally stated that the evidence that
Duke testified that she was unaware
that Karen had actually been stab
bed until after the struggle ended
was not evidence of wanton conduct.
The Court said: "An awareness of
one’s action, or lack of awareness,
does not go to the question of
intent. it is obvious that the
appellant could have intended to
stab the victim without being aware
of the fact that she had done so."

In other words, if the evidence
shows only that the defendant
Intended to use deadly physical
force, whether he actual!y knew
that the use of force had been
successful is irrelevant. Of
course the problem is what evidence
can be used to say that the defen
dant acted only intentionally? If
the defendant intended to protect
herself but nerve even intended to
stab or shoot but that occurred
during a fight without anyone
real ly knowing how it happened, is
that still intentional conduct?

The testimony of the defendant Is
Important. A defendant who actu
ally testifies that she meant to
inflict deadly physical force and
Intended the result of death but
did so In order to save her own
life is o+ng to have much less
chance at having lesser homicide
Instructions given than one who
says there was a attack or a strug-

killed. However, even in that
situation, several older cases
exist which hold that when a person
who uses a deadly weapon and says
that he was trying to defend hAm
self with that weapon during a
mutual affray, has no room to
argue that he did not Intend the
natural results of his action and
therefore a conviction based on a
wanton or reckless mental state
cannot stand. See Vinson v Com
monwealth, Ky., 412 S.W.2d 565
1965 the defendant fired down
at a larger man who was stabbing
him, testifying that he did not
know where the shots went and which
one hit the man; Martin v. Common
wealth, Ky., 406 S.W.2d 843 1966
the defendant testif led that he
shot the victim, a much larger man
who was beating hIm with his fist,
"to get him off me"; Shanks V.
Commonwealth, Ky., 390 S.W.2d 888
1965 defendant who was fighting
on the floor wIth the victim after
the victim h&t him first reached
into his pocket for a knife and,
after the victim was stabbed,

testified that he did not remember
stabbing the victim but he was
defending himself and trying to
protect his life.

IV. ROSE AND ROSTON

Just when you thought it was safe
to practice under the new rules of
Baker and Gray, the Supreme Court
decided Commonwealth v, Rose, Ky.,
725 S.W.2d 588 1987, and the
Court of Appeals decided Roston v,
Commonwealth, Ky.App., 724 S.W.2d
221 1987.

Mary Jane Keffer Rose was convicted
of second degree manslaughter after
shooting and killing her husband.
She claImed that her husband, who

had severely abused before, had

kicked her and threatened to kill
her. She retrieved a loaded gun

from the bathroom and fired one
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shot at her unarmed husband, strik- tion from the standard of conduct
ing him between the eyes, killing
him Instantly. Rose testified that
she did not intend to shoot or kill
him , that it was not planned, and
she did not really remember shoot
ing him. A jury was given a self
defense Instruction containing the
erroneous belief qualification.

On appeal, Rose claimed that It was
error to Instruct on second degree
manslaughter because she intention
ally shot her husband in the be
lieve that she needed to defend
herself, relying on 2E. The
Court of Appeals held that there
was no error.

On discretionary review, the Ken

tucky Supreme Court held:

Notwithstanding the language in
Gray, there may be, as there is
in this case, evidence support
ing either vIew, self-defense
or wantonness, depending on how
the jury should view the evi
dence. Here it was reasonable
for the jury to conclude that
the accused shot the victim in
a perceived need for self-
protection but a wanton stage
of mind.

Very often, as in the case, the
fact of killing is unambiguous
but the accused’s mental state
at the time of the killing
presents a mixed picture.
Id. at 592. -

In analyzing the same set of sta
tutes discussed In Blake and Baker,
the Court found that act of killing
in self-defense might be intention
al "but It is not planned or pre-
medidated," Id. Consequently,
when viewed "objectively," when an
act perceived to be necessary in
order to defend oneself involves an
excessive use of force which is
grossly unreasonable, the percep
tion or belief is a gross devia-

that a reasonable person would
observe in the situation and -is
thus wanton. Therefore, "the same
act should be classified as both
intentional and wanton in that
situation." Id.

The Court specifically limited 2*
to its facts, saying that while It
was perhaps very appropriate for
the situation in Gray, it would be
inappropriate to apply It to the
Rose situation.

Justice Vance concurred, explain
ing that the evidence was clear
that Rose either shot her husband
intending to kill him, or was
wanton in shooting because even If
she did not Intend to kill him she
had to have been aware and con
sciously disregarded the substan
tial risk that the shooting might
result in death. Justice Vance
distinguishes y. because Gray
never testifIed that the death of a
victim was not Intended.

Rose leaves this area of the law
in a somewhat confused posture.
Justice Leibson wrote the majority
opinion in Rose, and his reasoning
signals that he has convinced the
Court that the rule in Blake, and
his concurrence in Baker are the
correct Interpretations of KRS
503.120. The crux of the analysis
seems to be that in order to deter
mine whether second degree man
slaughter and reckless homicide
instructions will be given in a
self-defense case, one looks not to
the act itself to see if It is
wanton or reckless, but to the
belief in the need to use self-

defense which motivated the nten-
tional act. If the defendant was
aware of and consciously disregard
ed the substantial risk that his
belief was mistaken and would
result in the unnecessary killing
of another, a wanton manslaughter
Instruction should be given. WhIle

some of the language in Rose is a
bit confusing, *e., saying the act
is both intentional and wanton, It
seems that this separation of the
conduct and the belief leading to
the death is what Rose is all
about. However, there are still
cases whIch have not been overruled
that are hard to square with Rose.
By restricting to its facts
and not mentioning Baker, the
Court leaves the door open for
certain defendants claiming self-
defense to be denied instructions
which would result in a conviction
for wanton manslaughter or reck
less homicide. The problem is to
decipher which factual situations
fall within Rose and whIch fall
wIthin Emphasis seems to be
placed on the testimony of the
defendant in deciding whether her
belief is reasonable or wanton.
However, it seems problematic to
say that testimony to the effect
that Rose did not intend to shoot
or kill would be equal to saying
she was unreasonable in her belief
that she needed to defend herself.
That testimony still focuses more
on the conduct of Rose and what she
intended to be the result of that
conduct than the reasonableness of
her belief, and It seems hard to
believe that that testimony would
result in a lesser included in
struction when no reasonable person
could believe that Rose could have
shot right at her husband without
intending to shoot and kIll him.

Rose certainly seems Inconsistent
wIth Ford, especially considering
that Ford herself testified that
after she pulled the trigger on the
gun once she could not remember

anything else until she was standi
ng over the body of her husband and
the empty gun was clicking.

The Court of Appeals had handed
down a similar deciskon in Roston.
Josephine McCray pulled a knife and
began swinging It at Roston. Ros-
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ton pulled a pistol and shot her
three times. Two bullets struck
her, one in the chest, and the
first shot was a misfire. Instruc
tions for second degree manslaugh
ter and reckless homicide were
given. On appeal, Roston claimed
that it was error to give those
Instructions because there was no
evidence that his actions were
wanton. The Court of Appeals held
that the Instructions were
justified under the evidence be
cause appellant intentional ly shot
McCray but the evidence did not
show that his conscious objective
was to kill her. Roston never
testified specIfically that he
Intended to kill McCray. Since a
person acts intentionally when his
conscious objective is to cause a
result or engage in a conduct
described in the statute defining
an offense, appellant may not have
Intentionally tried to kill Mc-
Cray.

It seems Incredible to believe that
a jury can find that someone can
shoot someone else three times at
close range and not intend to kill
the person merely because he did
not specifically state that he
intended to kill him. The facts
seem almost as clear as those In
Rose that the conduct of pul ling a
gun and shooting someone was noth
ing but intentional and, employing
such deadly force towards a speci
flc individual, It could not pos
sibly be said that Roston did not
intend the natural result of that
action which was death or serious
physical Injury. However, Roston
is one step beyond Rose since,
instead of testimony that there was
no intent to kill, there was simply
no testimony that he intended to
kill. In other words, can a defen
dant who simply remains silent get
wanton manslaughter or reckless
homicide instructions even if his
conduct appears total ly Inten-

1 tlonal?

It seems that In both Rose and
Roston, the Courts, by relying so
heavily on what the defendant
testifies his or her intent was in
regard to the act, are still blur
ring the line between whether the
conduct Itself Is viewed An order
to determine whether a wanton or
reckless finding can be supported
or whether it is the belief or
perception In the need to use
self-defense that should be focused
upon. Justice Vance’s concurrence
in Rose is a good example of this
blurring.

There is still a variety of self-
defense in which It Is unclear how
the Court will rule. These are the
Kilmon and Duke situations in which
the defendants’ belief in the need
to use force may be entirely re
asonable under the circumstances
but their actual conduct may give
rise to not only the inference of
intent but also wantonness or pure
accident.

Stated differently,
defendant Is being attacked by a
victim wielding a deadly weapon and
that defendant reasonably believes
he needs to use deadly physical
force to repel the attack and save
his life, and he struggles with the
attacker, if during the attack the
defendant’s gun goes off or his
knife gets stuck in the victim and
and he does not real ly know how it
happened and did not really Intend
for that specific act to happen but
It was just a consequence of the
struggle, is a wanton or reckless
instruction justified?

Obviously, this Court affirmed
Kilmon’s conviction, saying that he
was not entitled to lesser included
offense instructions based on
similar facts. Additionally, the
Supreme Court has granted discre
tionary review in the Duke case.
It is likely that the Court wII
answer this question in that case.

CONCLUSION

The different interpretations of
KRS 503.120 have both helped and
hurt criminal defendants, depending
on whether that defendant wanted a
second degree manslaughter or
reckless homicide instruction. It
does seem that the Court’s position
in Rose will probably be of more
benefit to defendants at trial.
There are very few self-defense
cases where the facts are so strong
that the defendant can be so con
fident that if he forces the jury
to choose between murder, first
degree manslaughter and acquittal
based on self-defense that the jury
will choose acquittal. More often
than not, a defendant may well want
the backup possibility of being
convicted of a lesser homicide and
receiving a lower sentence.

However, it is probable that the
Court has not yet finished fleshing
out the law in this area. There
fore, there seems to be at least

If the one case to support any fact sItua
tion and argument a defendant wants
to make concerning whether second
degree manslaughter or reckless
homicide instructions should be
given in a case where he claims
self-defense. Additionally, Rose
and Roston may prove useful in
obtaining wanton and reckless
homicide instructions in other
cases since it can be argued that

to cases even where the
does not claim self-
If the Court is really

they apply
defendant
defense.
looking at the conduct of the
defendant in order to determine
whether he or she can be convicted
of a wanton crime, then these cases
should be useful
defense cases.

in - non-self-

Kathleen Kal laher
Assistant Public Advocate
Appellate Branch
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Schizophrenia

This Is the second of a two part
series.

RPTR.: More than 2 million people
in this country suffer from
schizophrenia, a disease that usu
ally strikes young adults. Schi-
zophrenics occupy 1/4 of all hos
pital beds. The cost of medical
care and loss of productivity is
enormous. More than 30 billion
dollars each year. The statistics
are staggering, but cannot begin to
convey the human cost of this
tragic disease. -

ANNOUNCER: Yesterday, on All
Things Considered, Michelle Trudo
presented the story of what it is
like to live with a schizophrenic.
This evening Trudo Introduces some
victims of schizophrenia and
describes research that is being
done to understand its cause.

RPTR.: Greg is a young schizo
phrenic patient. Confined to this
mental hospital in California. He
has lived on this locked ward now
for several weeks. As he talked
with his psychiatrist, Joe Hullett,
he occasionally stares across the

room at the television set, wlch
Is not on.

JOE: Perhaps you could tell us what
brought you to the hospital?

GREG: It started with Dinah Shore,
on the Dinah Shore Show.

JOE: Could you elaborate on that a
little bit? -

GREG: I was watching T.V. on
channel 5 and all of a sudden Dinah
Shore started talking to me while
she was doing her show.

JOE: Talking right to you?

GREG: Yes, while she was on the

television.

JOE: Do you remember the kinds of

things she said?

GREG: I would ask her if she could
hear my thoughts and she said yes,
while she continued the conversa
tion with the guest.

JOE: And you have no idea why any

of this occurred?

GREG: Its just political, you have

to ask the government that one, It

just came up politically, the

evolution of man and electricity
esnt give us too much room.
Ronald Reagan, President Reagan Is
aware of this, he talks to me on
the television too. -

Before Greg’s symptoms
three years ago, he was a
ambitious college student

RPTR.:
appeared
bright,

majoring in psychology and journal
ism. Then, during hIs senior year,
Greg began to experience frighten
ing sensations. He was certain
that his mind was being controlled
by unknown, outside forces. Now he
sits for hours on the ward, barely

moving, convinced that his brain
waves are being broadcast through
out the world.

JOE: Prior to this happening, the

day that this happened with Dinah
Shore and the Charlie’s Angels
show, had you been feeling very
upset or stressed or were you

having some emotional kinds of

problems?

GREG: Yeah, I was being followed
around by somebody.

JOE: So you were being followed
around even before that.

GREG: And that put me under pres-
sure.

JOE: And more pressure?

GREG: Somehow evolved into commun
icating with my thoughts.

ANNOUNCER: In another part of the
mental hospital, in an empty day
room, David sits hunched over the
table, tugging incessantly at a
tuft of his hair. Four years ago,
DavId was an honor student in
philosophy at Harvard University.
Then during his sophomore year he
became convinced that his class
mates were trying to kill him. He

too ended up in a psychiatric
hospital.
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RPTR.: Tell me about voices.

DAVID: Okay, voices are like
hearing people talk to you who are
not in the room.

RPTR.: So the voices are in your
own head or are you perceiving them
from somewhere else, how does it
work?

DAVID: Say that again. Oh, are
they environmental stimuli or are
they from within me? They are
definitely environmental stimuli,
they come from other beings from
outside of my inner environment.

RPTR.: Okay, why are you giggling?

DAVID: Because It’s funny that you
even ask that question after I told
you, differentiated them from me
they are not parts of my mind. I’m
not a schizophrenic that hears my
own voices

RPTR.: Do they have names or....

DAVID: They have all sorts of
names, there’s Boff and Groff, and
Toff, and Moff, and Foff and all
the others. They are all people,
but they will all be gone soon.

RPTR.: Why?

DAVID: Because I don’t love them.
But, I don’t know why, this Is
getting too complex to understand.
It sounds like a crazy man, but
I don’t want to discuss my voices
if it sounds like a crazy man,
because its very difficult for in
20 mInutes or even 20 hours to
display a rational, logical ap
proach to discussing the voices.
It’s hard to do that because they
are so, they are the ones that keep
me down. And I’m the one who wants
to fly away to heaven.

ANNOUNCER: These schizophrenic
patients are typical. They expert-

ence the world in distorted ways.
They hear voices that there,
see colors and shapes as changing
and unreal, family and friends are
sometimes unrecognizable and
menacing

Schizophrenics may behave Irration
ally, have hallucinations, say

bizarre things. The illness shat
ters normal thoughts, feelings and
perceptions. These symptoms are
distinctive and obvious and they
often evolve suddenly and unexpect
edly in late adolescence or young

adulthood. Within weeks or a few
months the characteristic symptoms
unfold. In the way that most of us
think about it, schizophrenia is
madness.

David describes what it is like.

DAVID: The mind leaves the body,
it says, "This body is hurting,
people aroun& me are hating me, the
environment is hating me, I will
not take responsibility for my
actions any longer because I don’t

know what they are going to do to
me. I’ve got to get out of this
place and find a new place." So

you break and your mind busts out

of your body and flies away as far
as It can to escape. That’s what

schizophrenia is.

ANNOUNCER: Its not difficult to

understand why schizophrenics have
been ostracized over the centuries.
Their behaviors are mystifying and
can be terrifying. Schizophrenics
were thought to be possessed. They
were burned at the stake as
witches, locked in prisons, left to
die in dark asylums. But by the
turn of the century, Sigmund Freud
and other psychiatrists determined
that schizophrenia was not a reli
gious or social phenomenon, but a
disorder where something had gone
wrong with the brain itself. They
concluded that schizophrenia’s
cause was biological. They used

the term schizophrenia to mean a
shattered brain. To describe the
total disruption in thinking and
emotions. The complex delusions
that characterize schizophrenia,
but researchers a hundred years ago
didn’t have the sophisticated
scientific tools to investigate
what was wrong with the brains of
schlzophren ics.

In the 1940’s some psycho-analysts
took a different tact. Instead of
looking at biology, they postulated
that bad mothering caused the
disease. That the ther5 person
ality and how she raised her child
directly caused schizophrenia.

DR. SEYMORE KETTY: Now that was
simply a hypothesis.

RPTR,: Psychiatric research, Dr.
Seamore Ketty.

DR. KETTY: The evidence for that

hypothesis was not compelling and

yet At was very widely promulgated
So that many psychiatrist and so

cIal workers and psychologist be

lieved It and conveyed that to the

parents of schizophrenkcs, giving
them a serious guilt feeling that
they had done something to cause a
schizophrenic child. And there is
certainly no reason to think that

schizophrenia is caused by how

parents rear their children period.

RPTR.: Even now, researchers don’t
know what causes schizophrenia.
They do have some clues. Theyve

found that schizophrenia is similar
throughout the world, from tribes
In West Africa to communes in
China, to Urban American Cities in
any culture, in any language,
schizophrenlcs look and sound just
about the same. And the incidents
of the disease Is also similar
world-wide. About 1 out of every
100 people become schizophrenic.
This kind of evidence that schizo
phrenia is not directly caused by
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researchers Ii i atr Ists * I I ii k
that which is inherited The

ID ra i ii d a iiiag , . -
who were adopted at birth and

,‘ic:Ient 1ehaiicr -
The children of schlzophrenics were
much more I I ke I y to become sch i zo- "° TribLInc i’te future vinlent behavior if it was

phren Ic then ch I I dren of norma I ‘1LADELPA W diS’;OV- rePeatedenough to build up within a
eflP thai link b dan’ io I person an . t at person dd.1 t have

parents. The research points to
could increasegniflcaH.th’ some enotionaI outlet other than yb-

some factor that is Inherited In tie .umbers of murderers eIiie to .Ience. -

schizophrenia. Again, Seamore uie the insanity defense, psychiatrists Dr. Dorothy Lewis, a New York
Ketty Ur,versit psychatnst, repoiled that

The new research could also lead she had studkd 15 risoneis awaiting
to early diaosis and treat’neiit execticn, and that among them, six.

DR. KETTY: In modern medicine we people prone to violent behav!or, aparenriy feli uo the braui-amaged
recognize that there Is no disease fLcing the aggression before they "°‘Y - -
which isn’t a combination of ge- kiIkd snmeone, researchers said. Yct none of these mc consid

net Ic pre-disposition and environ- Although pschiatrisLs hAvP long ered the!r!seives stc’ and none had
debd the role o brain dzmage in attemP to use t!e iisanity uetense

mental variable that operate on the behavior of people who cre habitual!y foi’ his crimes," she said. - - -
genetic pre-disposition. The violent, there has ben ro viay to Lewis also said that even though
question is not nature versus didgnnse such damage accurate!y until all the men had been examined by
nurture, the question is in any rect!". prison psychatrisTc, none of those

so histicated new eui nen’ uuctor; d diagnosed any abnormaI
particular disease or in any par- irit computerized eIectoercepi ty linked to the violent actihns of the
ticular trait, to what extent what alograçhy that can map electrical ac- men. - - -
genetic factors operating to one tivitv in the brain, is allowing doctors "This is a much subtler s1icoder

extent or environmental factors to discover brain damage that previ- then 1ing a psychiarrict wcdd
- OUS1V was invisible to them, Dr. Shah- !cclr fnr normaliy.’ she said. - -

operat,ng and what s the form of tarn Khoshbin, a Harvard neurologist, Or, Daniel Pllock a Univeriiv of
genetic transmission and what Is told the annual meeting of the Amen- Tcror,tc 2sychitnct, said there.wis a
specifically the type of environ- can Association for the Advan"ement basis jot mderstaning the !ivik be-
mental factor which is operating? of Science in Philadelphia. tween brain damage and aggressive

Khoshbin and a panel of fGur psy- behavior through animal exjriments.
chiatrists reported on neurobiiogical Pollock described hów:. a ,.at

RPTR.: For schizophrenia Is pro asus of violent action, a m&tivation named Rabo, who was an aggrsive
bably caused by several interactive for riminal behavior that has been d eii’icient rat-killer, lost hi killer
forces, genes, biology, family, mosily overlooked in the past. instinci but othi-wise retained his-

environment. The key is to iden- Although understanding of how persor.lity when hichrain was treatI
bra,n damage leads to violence s stili . with a senes of minute - electricai

tify the critrcal disturbance in in its infancy, researchersagieedthat charges. - -
the normal balance of these fac- most people with brain damagc, sucn - Each indiidual electrical stimula
tors, Lots of theories and obser- as people with epilepsy, are not ‘inusu- tion had no apparent effect, but their
vations exist, For example, birth ally aggressive or violent, cumulative effect, called "kindling,"

It is only when something in their did. Kindi:ig also may be achieved by
complications have been impI icated, environmen such as being victims of u o drt’gs, Pollock said.
In prolonged labor oxygen Is cut abuse as children is combined with T’,re have been reports of a
off from the babies developing brain damage that their respise is similar kindling effect achived ir,ad
brain, It may be that the centers violent. verten!ly in humans under Lrectmcnt

of the brain involved in thin ki n Dr. Anneliese P&rlLius, a ?farvard for schizophrenia, he said. - .‘ --

g pshiiiist, said that the,environmer.- It may be possible in the future to
and emotions may be disabled. Some ta! component could be mucn more use drugs or mild electrical stimuia
researchers have suggested that a subtle than physical abuse. Sonethii’g ticn to kindle the brains of people with
virus contracted in utero or in such as verbal cnticisrn could stimu- brain damage to prevent violent out-

early years may lead to schizo- bursts than can result in murder
Pollock suggested. -

phrenia. This, however, Is a spec- -
ulative hypothesis at this point Lexington Herald Leader, May 28, 1986 -
and awaits further support of evi- Reprinted with Permission - -
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dence, One promising line of
research has been to look at the
brains of living schizophrenlcs.
Dr. Daniel Winberger at the
National Institute of Mental Health
has found
shrinkage
phrenlc’s

DR. WINBERGER: There is clear
evidence that something has hap
pened to their brain at some time
In their life, probably before the
diagnosis was made, that is not
seen in normal individuals the same
age, with nearly the same freq-
uen cy.

RPTR.: In addition to a change in
the structure of the brain,
researchers think that there is
also a chemical change. An Impor
tant natural substance that carries
messages between nerve cel Is has In
some way gone awry. That chemical,
says Dr. Phil lip Burger at Stanford
University, Is dopamine

DR. BURGER: Probably our best
current hypothesis Is that there
are a group of cells deep in the
brain that control emotions and
behavior and perception that use
dopamine as their chemical mes
senger to communicate from one
neuron to another by a release of
this chemical dopamine which goes
to the second neuron. That there
are some neurons that use dopamine
as their neuro-transm}tter that are
hyperactive in patients with schi
zophrenia.

RPTR.: Drugs that increase
dopamine in the brain, like amphe
tamines, makes schlzophrenics worse
and drugs that decrease the dopa-
mine activity tend to make schizo-
phrentcs better. It’s compel llng
evidence of dopamine’s role In
schizophrenia, but jt5 far from
conclusive, because the drugs, says
Dr. Burger, don’t help all schizo-

I phrenics.

DR. BURGER: For about 20 percent

of people with schizophrenia the
symptoms of the disease are com
pletely suppressed. They just
don’t have any more symptoms and as
long as they are taking the neuro-

loptic anti-psychotic medication
they can function normal ly in
society. For another 20 percent
these medications have almost no

affect at all. For the majority of
schizophrenic patients, and that’s

60 percent, the medication improved
the illness. They allow more
normal functioning but they don’t
bring the people back to normal.

RPTR,: And the drugs must be taken
regularly. Despite some frequent
unpleasant side effects, because
schizophrenia is often a life-long
persistent disease, Without medi
catIon, a schizophrenic may again
experience psychotic disturbances,

delusions and hallucinatIons. Psy
chiatrists estimate that there are
tens of thousands of homeless
street people who are schizo

phrenic. No longer getting treat
ment. As one psychiatrist describ
es It, they are this country’s

lepers. Ranting on street corners,

collecting scraps of paper, talking

to unheard voices and yet, wIth the

appropriate medicines and suppor
tive of therapy, life can sometimes

resume. It may for Jody. He, too,
was young, just seventeen when he
first started experiencing symp

toms, hal lucinatlons and voices.

Now, after ten years, he is no
longer psychotic, he has trouble
sitting still, his speech Is a bit
slurred, side affects of his
med icat ion.

OR,: You sort of resent that
you’ve had this period in your life
that you don’t feel is...

JODY: Absolutely, I wasted ten

years and I’m still wasting time, $
feel.

DR.: What do you still have to
take care of before you can get out
of here, what do you have to take
care of in your own head?

JODY: A lot of things.

DR.: Really? -

JODY: Getting a job, dealing with
the outside world, dealing wIth
reality, dealing with people,

dealing wIth my parents in the
proper way, dealing with my sister,
dealing with my nephew, my brother-
in-law, my relatives. Dealing with
my therapist, my landlord. It’s
all a big number, you know.

RPTR.: Jody has daily psycho
therapy sessions now to help make
the transition out of the mental
institution and Into the commu
nity.

DR.: It appears from what you said
that you’re right in the transition

kind of.

JODY: Right

DR.: You’re leaving one world and
you’re entering Into another, so to
speak.

JODY: I’m entering wIth the world

in reality with grownups and every
thing.

DR.: Yeah and you’ve got to get
used to It again, right.

JODY: Right, its scary.

DR.: It’s a little scary. So you

have to...

JODY: Reality is much easier than
schizophrenia.

DR.: I’m really glad to hear that.

JOOY: It Is.

that there Is a physical
in some parts of schizo-
bra Ins,

I,
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DR.: I’m really delighted to hear

that.

.1001: It’s much easier. It’s much

simplier. Schizophrenia, boy, its

a bitch.

DR.: So, reality is not as
frightening as schizophrenia?

JODY: Reality, no, reality is

beautiful, if you can handle it, If

you can get up in the morning and
take and shower and everything, and
shave, which I can’t do yet.

DR.: Can I suggest something to
you?

JODY: What?

DR.: A little bit at a time.

.1001: Really.

DR.: And you’ II get there.

JODY: I want to.

DR.: I believe In you.

JODY: Why?

DR.: Because I think you have the

courage.

RPTR.: Courage can help. As can a
supportive therapist. But psychia
trist Fuller Torey says the way
other people treat a schizophrenic
and interact with him may make a

bigger difference.

TDREY: Take a schizophrenic and

put him back in a family where the

family. doesn’t understand the

disease, is blaming him for the

disease, is yelling at them, where
there is a lot of emotional tur-
moll, the schizophrenic cannot

process that emotional turmoil as

well and they won’t do as well.

RPTR.: Family Interactions don’t

cause the illness, but if a family

can learn how to cope with its

schizophrenic relative and

communicate sympathetically then

the schizophrenic will have fewer

relapses back into a psychotic

state, fewer times in the hospital.

Even so, for most schizophrenkcs
sanity is a fragile achievement.

Sam Is thirty-two, he has been

hospitalized 13 times and is now in

a half-way house for the mental ly

ill. For the last year he’s felt

better, no longer psychotic, but he

says he’s still afraid.

SAM: The worst part is coming back

and I really want to make it this

time. ldon’twant any more epi
sodes, I mean, I don’t want any

more back, I. want to be just the

way I am now and, you know, $ just

want to stay just where I am.

RPTR.: While the symptoms of schI

zophrenia can sometimes be treated,

the disease Is currently incurable.

It’s a mysterious, complex disease

and, in spite of decades of re

search and dozens of theories,
schizophrenia is still poorly un
derstood. But some progress has

been made to clarify the relative

importance of genes, environment
and biochemistry. And researchers
are optimistic about further signi
ficant advances. In genetics,

where competent DNA research will
make it possible to identify the

gene or genes that may be inherited
by some schizophrenics. Improved

coping strategies will help the

patient and his family ease the

burden of schizophrenia and help

prevent relapses. And research

Into the biology of schizophrenia
will move quickly now because of
new technological tools, Very so

phisticated cameras that make it

possible to see the brain’s struc

ture to analyze its activity, to

actually watch the brain think.

And as the delicate workings of the

mind are unraveled, the roots of

madness will be found.

"By Michelle Trudeau. Thks report

on Schlzophrenia aired on January

6, 1986 on National Public Radio’s

series All Things Considered. It

was made possible in part by funds

fran the John 0. and Catherine T.
McArthur Foundation. Copyright 1986

NatLonal Public Radio. Reprinted

with permission."

Experimental drug offers hope
for victims of schizophrenia
Cheago Tnbune Western Reserve University School dered thinking, withdrawal, and a

CHICAGO - An experimental of Medicine, who headed ihe study, lack of motivation and pleasure.
drug may provide hope for many ‘Many peopie thought that For most patients, the symp
of the estimated 300,000 people in these patients had brain damage toms can be controlled with such
:his country who suffer from and that they never would respond neuroleptic drugs as chiorproma
vere schizophrenia and have not to medication, but these results zinc and haloperidoL But about 20
responded to any other therapy, show that there are chemical percent 01 the patients fail to re
according to a nationwide study. changes in their brains that can b spond to any medication.

- - reversed, he reported at the 140th

patis
study, which involved 250 annual meeting of the American Most of the patients in the

showed that the drug clo::pine
Psychiatric Association, study were institutionalized and

significantly improved the condi- Schizophrenia, which affects had not responded to any treat

tion of one-third of the patients, million Americans. is marked by ment for - the last five years,
said Dr. Herbe Meler of Case hallucinations, delusions, disor. Meltzer said.

Lexington Herald Leader, May 15, 1987
Reprinted with Permission
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Ask Corrections

All questions for this column TO CORRECTIONS:

should be sent to David E. Norat,
Director, Defense Services Divi
sion, Department of Public Advo
cacy, 151 Elkhorn Court, Frankfort,
Kentucky 40601. If you have
questions not yet addressed In this
column, feel free to call either
Betty Lou Vaughn at 502 564-2433

or Dave Norat at 502 564-5223.

TO CORRECTIONS:

My client received a federal sen
tence along with her state sentence
with the state judge agreeing to
run the state sentence concurrent
with the federal sentence pursuant
to KRS 532.115. My client will be
going to the federal correctional

system first. Her federal sentence
is shorter than her state sentence
and therefore will be returned to

the Kentucky Correctional system.
My question is: What happens to

her upon her return as to parole

eligibility and sentence calcu-
I ation?

Upon your return to our
Institution, the United States
Bureau of Prisons will be contacted

and asked to furnish us docu
mentation In writing, as to when
your client commenced serving her
sentence with the federal service
Including jail time. Your client
will be credited with the appro

priate amount of time on both her
sentence calculation and parole
eligibility.

TO READER:

Due to certain facts in my ents

case my circuit judge ran my

client’s Kentucky sentence concur
rent with the sentence he received

in another state which he has just
completed serving. Will my client
receive credit for the time he

spent In the other state?

TO READER:

When your client Is admitted to our

institution upon a state judgment

which designates that his Kentucky

sentence run concurrently with a

sentence already served in another
state, then the records personnel

in the other state is contacted to

ascertain when your client’s sen

tence commenced in their system

Including jail time. As stated

in the answer to the question on

concurrent federal and state sen

tences, Corrections must have this

Information in writing from the

other state. Your client will then

be credited with the time served in

the other state, hoth on his sen

tence calculation and on hIs parole

eligibility. There Is no statu

tory provision for this, but it is
the policy of the Corrections
Cabinet to honor court orders from

circuit judges.

TO CORRECTIONS:

My client was on parole when he

received a new felony conviction,

Does he have to serve the remaining

time on the sentence on which he

received parole before he begins

TO READER:

The answer to your question is NO.
Your clIent, when returned as a
parole violator with a new felony
sentence, will be seen by the

parole board when he is eligible on

the new sentence. Parole eligibil

ity Is calculated from the date
returned on the new sentence minus
any jail time on the new sentence

501-KAR 1:011 1. Under KRS

439.352, return to the institution

for a crime committed while on

parole automatically revokes pa

role. Of course, at the time the
parol.e board sees your client on

the new sentence It wIll also take

into consideration the propriety of

his release by parole again on his

original sentence or sentences.

Betty Lou Vaughn
Offender Records Supervisor

Department of Corrections

502 564-2433

*Wm
tingle iflorts loin together,

then there Is
hops
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counting time toward parole eligi-
bility on the new sentence.
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ForensicScienceNews

The Gaze Nystagmus Test
by Raymond A. Grlmsbo, Ph.D.
candidate

Nystagmus Is defined as "an invol
untary rapid jerking movement of
the eyeballs In a lateral, vertical
or rotary direction... may occur in
a normal person as a manifestation
of ocular fatigue or poor vision

Pathologically it is seen
with various diseases of the ner
vous system...." Hopkins, 1965.
The test we know as the horizontal
gaze nystagmus is part of 3 tests
that constitute the standardized
field sobriety battery taught by
the Oregon Board on Police
Standards and Training BPST.

Horizontal gaze refers to the rapid
jerking motion of the eyeballs as
they gaze to the side. Three
factors are generally evident when
the test is given to a person under
the influence of alcohol: 1 The
eyeballs cannot follow a slowly
moving object from left to right
without a distinct jerking motion
being noted. 2 Very pronounced
jerking of the eyeballs will be
evident when the eyes are held to
the right or left at maximum devi
ation. However, many people exhi
bit slight jerking even when sober.
3 Usually when the BAC reaches the
mystical 0,10%, the jerking will
begin before the eyeball has
reached maximum deviation. BPST
states that seizure medication,
phencyclidine PCP, barbiturates
and other depressants may cause
nystagmus. As there was limited
laboratory and field testing
performed on this test BPST,
1984, there are undoubtedly many

other substances which we are not
aware of that will cause nystagmus.

The test should not be given to a
person wearing hard contacts. Upon
removing any eye glasses, the
officer will Instruct the person as
to the HON test. Moving a pen or

similar object to the person’s left
from the nose, the officer wIll
determine If there is smooth pur
suit. ThIs motion should take two
seconds. BPST says "make 2 or more
‘passes’ in front of the eye to be
absolutely sure...." On the same
eye the object should now be moved
to the side until no white is
showing max. deviation, held for
two or three seconds and any jerk
iness should be noted. With the
person looking straIght ahead, the
officer now checks for the angle of

onset. The object is moved from in
front of the nose to a 45 degree
angle over a four second period.
If any back and forth jerking is
noted, the object is held steady
and if the jerking continues, then
that is the angle of onset. If the
jerking stops, then movement is
initiated until 45 degrees Is met.
The officer must note if the onset
is prior to 45 degrees. If it is,
then the officer must check to see
that some white Is still showing at
the outer edge of the eye. BPST
says "use the criterion of onset
before 45 degrees only If you can
see some white at the outside of
the eye." The right eye should be
checked in the same manner.

In scoring the test the officer
looks for the three "signs" and
grades each positive sign with a
one 1. The total value is six.

If the person scores four or more
then the BAC classification is .10%
or above. According to BPST the
officer using th&s method of
testing will be able to classify
about 77% of the people as drunk or
sober. Naturally they do have a
disclaimer to the effect that the
probability is only approximate.

The basic procedure suggests the
officer hold the object above eye
level , about 12-15 inches in front
of the eyes "for ease of focus."
The Administrative Procedures are:
1 eyeglasses/hard contacts, 2
verbal instructIons, 3 position
object 12-15 inches, test first
eye, 4 check pursuit "high speed"
pass, 5 check max. deviation, 6
check onset "low speed" pass, test
second eye, 7 total the score.

Horizontal gaze nystagmus has its
place in the battery of field sob
riety tests used for probable
cause. However, like any other
test, the normal for that person at
the tIme of the test must be taken
into account when evaluating the
results,

Hopkins, H.U, 1965, Leupold’s
Principles and Methods of Physical
Diagnosis, 3rd ed. W.B. Saunders
Co., Philadelphia, page 77.

Improved Sobriety Testing Trainee’s
Instructional Manual, Nov., 1984,
Oregon Board on Police Standards
and Training.

Reprinted wIth permission from The
OregonDefenseAttorney, Aug./Sept.

1986, a pub l-kcation of the Oregon
Criminal Defense Lawyers Assoc.
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Casesof Note...In Brief

CLOSING IN INSANITY
CASES! IMPROPER I NFERENCE

State v. Percy
507 A.2d 955 Va. 1986

The defendant pled insanity to a
charge of sexual assault, In
closing, the prosecutor argued:

Why was Robert Percy going to
these doctors, was At because
he was sick, was it because he
had a pain, or was it because
he was trying to find a
defense, trying to find
something that flies in the
face of Ithel evidence....

Think back to what Dr. Payson

himself said in his desperate
search for somebody that could
find something to hang a

defense handle on....

The defense in this case is
like arnoxicillin. If you can
swallow it, find him not
guilty. Let him go. Find him
not guilty by reason of
insanIty. Because that’s what
you have been sworn to do, but
I suggest to you there Isici
not a shred of credible,
reasonable evidence in this,
there’s a smoke screen, there5

a lot of psycho-babble from
five psychiatrists, not two,
but five, most of which Is
unintel I igible;
Id. at 956-57 nl.

The Court held these comments error
since they disclosed ", * ,a studied
purpose to arouse the prejudices of

/ the jury by establishing a pattern

that raising a legitimate defense
of insanity was a mere attempt to
escape justice. Such a line of

argument cannot be characterized
‘as merely commenting on the evi-
ence Ic. at 958.

Also, the prosecutor in this case

elicited evidence from three psy
chiatrists that rapists they inter
viewed typically claim either
consent or amnesia to create the
obvious inference that the defen
dant who made these arguments was
not to be believed.

The Court held that this testimony
was unfairly prejudicial and not
relevant to what this particular
defendant said in response to his

charge. The prosecutor cannot
introduce evidence that a defen
dant’s "story" is like all others

and therefore not credible. Id. at

960.

ALIBI INSTRUCTION/SELF-
SERVING STATEMENTS

Young v, State
451 So.2d 208 Miss. 1984

In this case, defense counsel

requested an alibi instruction that

advised the jury of the standard to
apply in weighing the alibi evi
dence, including the phrase "...

tifI you have any reason to believe
that the evidence presented by the
defendant to the effect that he did
not commit the crime charged is
true or that it is probably true,
you must find- the defendant not
guilty." Id. at 210. The court held
that the defendant was entitled to

this instruction.

Also, the court held It was error

to allow the victim to testify that

he told other persons out of court

of his being assaulted since that

testimony was improper hearsay that

was self-serving.

Dill: INSUFFICIENT EVIDENCE
State v. Johnson

338 N.W.2d 769 Nab. 1983

The court held that the following
testimony from the police officer

was insufficient to indicate the
defendant was under the influence

of alcohol to the point of being

impaired:

1 he smelled alcohol on

defendant’s breath;

2 defendant had watery eyes;

3 defendant walked to police car

in slow, deliberate manner.
Id. at 772.

Dill: UNCOUNSELED PRIORS
State v, Dowd

478 A.2d 671 Me. 1984

The court held it impermissible to

use a prior adjudication for DUI to
enhance the penalty on the present

DUI conviction when the prior

conviction was one where the defen

dant was not represented by

counsel.

Ed Monahan
Assistant Public Advocate
502 564-5258

Ed Monahan
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‘Code’ overhauls luvenile laws
Fifth in a series
By Michole Day

KeiuucliyPost Stall Writer

Kentucky’s new juvenile
code alma at keeping children
out of jails and puttlrg
barit-coré delinquenta ipto
locked facilities longer.

The one-Inch thick proce
dural manual - six years in
the niking - shifts the em

*SMUM 1Oq
the commonwealth ftm le.a
crceraLlOfl to home care.

Runaways and truants no
longer wiil languish in county
jails, where the risk of suicide
La greaLeit. Youths charged
w&b miiior crimes will face
inlly counselor8 instead gI

juvenile judges.
Hard-core criminals no Ion-

ger will get oft light because of
age. Felons and repeat offend
ers will face lofiger confine
nient I t,e’at.ment cent4rs.

The 1981$ General Assembly
set aside $10’? million for Juve
nile justice, residential pro-
grains and child protective
services. Some of that Increase
will enable the state to Ample
ment provisions of the code,
which revises juvenile laws
and prescribes cOurt proce
dure.

The changes, which will go
into effect July 1, 19874 wIll re
dud th number of ‘kids in
Jail, lighten Ihe -gaeioads fpr
judges, create juvenile court
staffs for each judicial district
and toughen the penalties for
serious crimnçs. author of the
code aay.

"It’s a radical departure
from tte treatnient qiast lulls-

flues are getting from judges
now," said David Richart, ex
ecutive director of Kentucky
Youth Advocates and one of
the authors.

"There’s a large sentiment
now to lockjuvenlles up."

The lawyers, legislators and
youth advocates who put to
gether the Code believe the
best way to help children Is to
keep them out of the juvenile
justice system.

"We want to get them in
programs before they get in
the court System and realize
how Ineffective It can be in
dealing with chIldren,’.’ $5114
state Ben. Mike Moloney,. a

Please see CODE, 2K

Code 2K TheKentucky Post, Thursday, Augst 14, 1986

continued from Page 1K
Lexington Democrat who
pushed the package through the
legislature.

"The goal of the code is to try
tic emphasize that we should use
the least restrictive alternative.
The bottom line Is I.e stay out of
be juvenile’s life as much as
possible as far as court proceed
IpgL"

The state’s juvenile courts
handled 42,859 cases last year.
Moloney believes the code will
cut the caseload in half and
empty county jails and deten
tion centeks of Juveniles.

Juvenile authorities put .606
children charged with minor
offenses in Jails and Juvenile
detention centers in 1985. Under
the new code, status offenders

such as runaways and kids
who skip school - can only be
held in a secure detention cen
ter separate from the county
jail.

"Those children don’t need
the long arm of the law; they
need support and help," Richart
said.

The state Cabinet for Human
Resources will send social work
rs into the home to work with
the child and his family. The
state also may send the child to
dsy-treatment schools or pri
ate treatment facilities such as
Maplewood in Boone County,
lolly Hill in Campbell County

and Covington Protestant Cliii
*tlren’a Home in Covlngton.

The primary tool of Juvenile
authorities will be diversion, a
form of probation that enables

child to erase charges by fol
lowing prescribed guidelines.

The diversion or "informal
adju#&went" peay include a cur-

few, enrollment in an alcohol or
drtg treatment program or
counseling at a social service
agency.

Juvenile authorities in Ken
ton, Boone and Campbell coun
ties already use diversion under
agreement with juvenile judges.

The code calls for Juvenile
court staffs in each judicial dts
trict. The employees - called
"designated court workers" -

will operate under the state Ad
minIstrative OffIce of the
Courts and handle cases that
don’t need to go before a Judge.

"One of the criticisms of ju
venile court systems throughout
the country is that judges are
overwhelmed by the number of
cases they must hear," Richart
said. "This allows judges to be
come involved in the most com
plicated cases only."

Rdi Lee, WIle heads tts ju

venile department In Kenton
County, saId the new system
will be similar to the current
setup in Northern Kentucky.
But the court designated work
ers will replace Juvenile officials
in 14 counties, including Boone,
Campbell and Kenton.

Many of the displaced juve
nile authorities probably will
apply for the designated worker
positions, Richart said.

The General Assembly au
thorized $2 million for 12 youth
diversion homes and five group
homes, and $2 million for a 32-
bed treatment facIlity near
Louisville for 107 serious offend
ers.

Additional space will be
needed because Judges will be
able to keep hard-core crimi
nals of f the atreel, longer. Kids
categorized as serious youthful

offenders currently average six
to nine months in treatment.

Hard-core delinquents will
undergo treatment In a state-
run residential facility until
they turn 18. The state then will
be allowed to paroie them, send
them to adult prisons or extend
treatment for six more months.

About 324 kids could be con
victed as serious youthful of
fenders each year, according to
Anna Grace Day, the cabinet’s
social services commissioner.

Juveniles must be convicted
of felonies such as murder and
armed robbery and be a certain
age with prior convlctiOns’tO be
committed as a serious youthful
offender. Most serious youthful
offenders will go to the new
treatment facility or Central
Kentucky Treatment Center In
Louisville where boys convicted
o serious offenses are sent now.

Critics of the code fear the
longer commitments for serious
of fenders will crowd kids con
victed of less serious crimes out
of treatment facilities. The
state currently is struggling to
reduce a waiting list for treat
ment.

The code also provides mon
ey for attorneys to represent
children in juvenile court and
outlInes the rights of young
sters who are mentally ill,
abused and neglected.

"The code is not a paneea,"
Richart said.

"All It Is, is a major improve
ment. It provides an individual
response to each child."

Tomorrow: Community-based so
luUons

THE YEAR OF THE CHIt.Drrmiii iiri

hinds for juvenile services
The 1986 Oeneral Assembly

set aside about $10.? mtlilon for
Juvenhie Justice, residential pro
grams and child protective services. Here Is a breakdown of
where that money will go:

* $3,400000 - For luvenite
Court staff wo will assist district
courts In every judicial district.
These staff will hançlle nearly 42,659
cases that are referred to Ken
tucky’s juvenile Courts.

* $760,000 - For costs ofattorneys to represent children In
juvenile Court proceedings, begin
ning in FY 1987-88.

- $411,400 - For 12 youthdiversion homes to serve 36 chIldren
In FY 1987*88.

* $1,687,400 - For five new

group homes br luveniles to serve
222 children over a two-year period.

* $1,057,000 - To provide
In-patient emergency psychiatric
evaluations to, 60 chIldren with
emotional problems, beginning Jan
uary 1. 1988.

* $2,027,400- For a 32-bed
secure treatment facility to serve
107 public or youthful Offenders Over
the lennium.

* $350 000 - For crisis .

sistance to ‘100 lamihes whose chit
dren would otherwise be removed
from their homes and placed in los-
tar care.

* $1,109,600 - To subsidize
the adoption of 150 special needs
children.

SOURCE: Kentucky Youth Advocates
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S ince 1670 in England, and ever
since,hereandnow in all fifty states

and in every US federal court, every
juror in every criminal case has the.
powerto refuseto convict a defendant,
regardlessof what facts are proven
beyondany reasonabledoubtevenad
mitted.Theymayalsodisregardthe law
as given to them by the presidingtrial
judge.

Peoplewho are not familiar with this
aspectof US criminal law may not
believe that this is so. For more than
twenty years after I graduated from
ColumbiaUniversity law school, I was
unawarethat this powerexists. But cv

-
eryonewho has lookedinto the matter,
agreesthat it does.Not a singlejudgeor
otherpersonminimally acquaintedwith
US criminal laws disagreesor dissents.
Every juror hasthis individual right-I
contendit is more than a merepower
andis a full legalright-which sheor he
canexerciseat anytime, alone. If all the
otherjurors agree,then the jury brings
in a "not guilty" verdictandthe defend
ant is setfree.

Thepowerof jurorsto votenotguilty
regardlessof the facts or the judge’s
chargedatesbackin Anglo-Saxoncom
mon law to 1670, whenWilliam Penn
and anotherQuaker, William Mead,
were tried in England for preachingin
the street,aftertheCrown’s representa
tives locked the doors of the Grace-
church Street Meeting House. After
hearingthe evidence, the jury refused,
over and over, to bring in any verdict
other than that Penn and Mead had
treachedin the street. Finally, after
beinglockedup forhoursandotherwise

Richard Bowers is an attorney who practices in
Delhi, New York. Formerly with the US Army
Judge AdvocateGeneralCorps,he hasbeenarrested
four Limes for anti-nuclearactions. He welcomes

I letters to his homeon Burke Road, Delancey,NY
13752 or calls to his law office6o7’ 746-7349.

by Richard M. Bowers
pressuredit is reportedthatno food or
toilet facilities were providedto bring
in a proper verdict, they finally voted
not guilty.

The trial judge wasfurious.He fined
eachjuror for "misconduct"in finding
the defendantsnot guilty. Four jurors
who refused to pay were imprisoned.
Theysued for illegal imprisonmentand
won, in a casethat washeardby twelve
judgesheadedby the EnglishLord Chief
Justice.

Ever since,jurorshavehadthepower
right? tovotenotguilty regardless.We
should all be grateful to William Penn
and the four courageousjurors whose
dangerousdefianceof theCrowngaveus
this power.

Law professorsand other scholars
may debate whether this universally
acknowledgedpoweris technicallyalso
a "right." Exerciseof this powercanbe,
and has been, used immorally. For
example,white bigots in the Old South
havevoted not guilty in caseswhere
whiteshavemurderedfellow blacks.But
jurorscannotbepunishedfor votingnot
guilty.

In theUS, it is the lawthat jurorsmay
not evenbe questionedofficially andbe
requiredtoansweraboutwhy they voted
not guilty. Jurors can, and often do,
voluntarily answerquestionsfrom re
portersand othersabouttheir reasons
for doingso. That is OK, probablyeven
whensomemeanjudgeordersthem not
to discusssuch matters.

This power to refuseto convict is an
important public safeguardagainst
abusesof power by personswho are
supposedto enforce the laws equally,
but often do not. It is a veto given to
residentsof a communitywhenthey do
not approvea particulardefendantbeing
punishedas a common criminal. Per
sonswho break minor laws in acts of

nonviolentprotest, or to follow their
conscience,for example,may befound
not guilty by anyjury. This powergives
membersof thecommunitythe right to
curb abusesof power by thosein high
public office.

But pleasenotethis importantdistinc
tion. Jurorsmustabideby the law and
factsprovenbeyondall reasonabledoubt
beforetheycanfind adefendantguilty in
a criminal case.

Although I havenot foundone judge
who,in a written courtdecision,hassaid
this power doesnot exist, somejudges
do not want jurors to be told about it.
Somepoor quality judgeshave refused
to instruct jurors that they have this
power,evenwhenrequestedto do so,in
writing by defendantsor theircounsel.It
is interesting to speculatewhy judges
feelthey mustsuppressthis truth. I sug
gest they may fear peoplein their own
community.

In 1895,our highestfederalcourt, in
thecaseof ShrafvUS found at 156 US
51, affirmed thatthispowerexisted.As
recently as in 1972, an opinion by the
thenChiefJudgeof the federalappellate
court for the District of Columbiadis
cussedin detail this power, which is
sometimesreferredto by lawyersasjury
nullification. That judge,David Brazelon,
is probably the most widely respected
federaljudge alive todayin the US.The
caseis US v Doughertyfound at 473F
2d 1113. In his long, excellent discus
sionof jurorsactingas theconscienceof
the community and voting not guilty
regardless,JudgeBrazelonstatesclearly
that the trial judgeshouldinstructjurors
that this powerexists. Beyond that, he
says that defendantsandtheir counse
lors shouldbepermittedto argueexten
sively to the jury why jurors, as repre
sentativesof theconscienceof the com
munity, should exercisethis power by
voting not guilty.

T oo often jurors in criminal casesof
nonviolentcivil disobedienceagainst

nuclearweaponshavebeen"forced" by
trial judges to vote guilty when they
wanted to vote not guilty. After some
civil disobediencetrials, jurors have
stated that they wanted to vote not
guilty, but theyhadneverbeentold that
this absolutepower to ignorewhat the
judge told themwastheir right, and that
they oughtto vote their conscience.

I submit that this powerto refuseto
convict is important,andperhapsessen
tial, for all peace-lovingpersonstoknow
aboutand to use. 0

20 krin with ImiLssicn FeUowship December 1986

The Power to Vote
Not Guilty
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Book Review

COMPREHENSIVE TEXTBOOK
OF PSYCHIATRY

Kaplan, HI and Sadock, BJ - Editors

Baltimore: Williams & Wilkins Co.,
Inc., Fourth Edition, 1985

page text weighs 7
commands a prominent

place in my Library. One hundred
and eighty-six contributors have
provided expertise for the stated
task of compiling a current and
erudite Introduction to clinical
psychiatry. An eclectic perspective
allows for a well balanced presen-
tat ion that contributes to the
acquisition and maintenance of
general professional competence. As
one of the two Leading compendia of
what Is known In American psychi
atry, this book enjoys wide circu
Lation. This text is a frequently
used resource by practicing psychi
atrists in helping to arrive at a
List of differential diagnoses, the
development of a dynamic formu
Lation, and the deLineation of a
treatment plan for the individual
patient.

This Is not a DSM-I II-R. In the
spring of 1987, the American Psy-
cMatrlc Association published
Diagnostic and Statistical Manual
of Mental Disorders - Revised
DSM-III-R. Most Lawyers who
Interface with psychiatrists are
familiar with this Latter collec
tion of descriptive diagnoses
developed by academic nosologists.
DSM-III-R attempts to classify the
specific manifestations of various
psychiatric disorders and, in the

process, develop a common Language
for psychiatry.

The Comprehensive Textbook of

Psychiatry is much more.

Fifty-four chapters and 201 sec

tions ilLustrate the encyclopedic
breadth of topics covered. Modern
psychiatry -embraces a bio-psycho-
social model with a foundation in
medicine. Psychiatrists, as physi
cians, must have a thorough
grounding in general medicine with
an emphasis In neurology. Bio-

- logical psychiatry receives stress
because that is where the excite-
ment associated with new ds-
coveries is happening. The dif
ferent schools of psychology re
ceive thorough discussion because a
mechanistic, reductionist view is
incomplete in our quest to under
stand human behavior. Each of us
searches for Increasing self aware
ness and attempts to make sense of
why we Live the way we do. A thera
pist also needs a theoretical frame
of reference which colors how
events are interpreted when clini
cal work with patients takes place.
The role of environment and com
munity, as the setting in which we
make choices, has received increa
sing emphasis in the Last forty
years. The chapters outLining
current knowledge about the social
determinants and reinforcers of
behavior merit the attention given.
Finally, an attempt is made to
Integrate consensus data about the
ages and stages of life from In
fancy to geriatric placement In a
nursing center. Law and psychiatry

This 2,054
pounds and

issues get their due with forty-
seven pages.

This text is considered authorative

by practicing psychiatrists.
ResIdents-In-training and medical
students use it as a source book
for learning basic psychiatry.
Psychiatrists are encouraged to

read professional journals to keep
up wIth new developments that build
on what this resource text has
described. If you were to do a
scientific literature search on a
specific subject and ask what has
been written in mainstream not
trendy psychiatric journals
through 1984, the core Ideas would
be found In the relevant chapter of
this book. Each author ends a
section wIth up to fifteen of the
most germane references for inqui-
stIve readers to pursue.

My colleagues and I use this text
for quick reference to reacquaint
ourselves with what we have learned
about a clinical problem and to
make sure that we are being com
plete in our assessment and treat
ment of a particular patient’s psy
chiatric disorder. Use of this ma
terial helps us maintain our pro-
fessional competence and allows us
to keep our practice behaviors in
line with nationally accepted stan
dards. Although a qualified psychi
atrist uses many different resour
ces materials, in addition to his
training and experience, this book
contains the material necessary for
a competent practitioner to Include
in his professional data base.

William D. Weitzel
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Some attorneys act befuddled and
look at the confrontation of psy-
chiatric issues with glazed eyes.
No need to stay uninformed, Al
though this text does not make for
easy reading to the uninitiated,
the authors’ terse and concise
style does try to build on few
assumptions. Most important terms
are defined somewhere in the text;
however, a good companion piece
would be a psychiatric glossary or
a medical dictionary. Before talk
ing with a psychiatric expert, an
attorney can acquaint himself with
the psychiatric issues In a case
and begin to formulate the right
questions. Let your expert elabo
rate and clarify psychiatric
matters for you and direct you to
even more particular references.
You educate him about the legal
question. Usually psychiatric
disorders can be understood from
different theoretical perspectives.
The school of psychiatry your
expert owes allegiance to will
determine his approach and color
his usefulness for you. Your review
in this textbook of the subject
germane to a case should acquaint
you with your choices of explana
tions and help determine the kind
of expert you seek. There has been
much heuristic value in this very
diversity of approaches and many
innovative clinical treatment
programs have followed from a blen
ding of a variety of perspectives
when aoøl-ied to a oarticular case,

No one point of view holds all the

answers - ever.

To whet your appetite, let me
highlight some matters relevant to
criminal law. Do you agree that
aggression can be defined as any
form of behavior directed toward
the goal of harming or Injuring
another living being who is moti
vated to avoid such treatment? So,
aggression is neither an emotion,
need, nor motive. Intentions are
private, hidden phenomena and must
be inferred from events. Psychi
atrists can explain aggression in
terms of instinctive behavior or
elIcited drives or as learned
social behavior. Does it matter
that some psychiatrists associate
sexual arousal with aggression or
that pain elicits an aggressive
response? Experts differ on how to
prevent/control aggression. Choices
Include punishment, catharsis, and
empathy.

What if your client claims that he
can’t remember? Confabulation may
be used to cover up either antero-
grade or retrograde amnesia. Some
of the legitimate explanations of
memory loss include vitamin defi

ciency, history of alcoholism, head
trauma, cerebral anoxia, tumors,
and even the phenomena of multiple
persona Ilties.

Drug abuse in this country has
reached pandemic proportions.

Cocaine traffic is described as one
of the major corrupting forces in
our society. Is the craving associ
ated with cocaine dependence so
strong that At can be acquainted
with the concept of irresistible
Impulse? Case reports describe
marijuana intoxication as causing

paranoid psychosis and the results
have been lethal. How often does

this explanation fit? The profes

sional literature describes an
individual with a phencyclidine
PCP psychosis as likely to be

violent, engage in public mastur-
baton, and to laugh inappro
priately. Is such a client safe in

a Jail? Some hospitals attempt to
screen away such patients because
of their extreme difficulty to
treat safely.

The list of germane topics can be a

long one and include the effects of
post traumatic stress disorder,
paranoid dIsorders, and partial
complex seizures. Suffice At to say
that this text merits your consi
deration as an excellent resource
and a current compilation of what
Is known about psychiatry and what
can be expected of a psychiatrist.

Dr. William D. Wejtzel is a
Diplomate of the American Board of
Forensic Psychiatry, and Psychiatry
and Neurology. He is the Director
of Adult Psychiatry Services at
Charter Ridge Hospital, and he is
in private practice &n Lexington.

y Woman by Mary Timothy, 1974
GLLde/Emty Press
San Francisco
$4.95 paperback

While I was looking for a law
review article on products
liability, I discovered this book
at the University of Louisville Law
Library. Like many other trial
lawyers, I am fascinated by Jurors
-- what they think; how they reach

a verdict; what can be done to
convince them; will they be offen
ded by this tactic, that theory,
this approach, etc.

The author was the foreperson of
the jury that acquitted Angela
Davis of kidnapping, murder and
conspiracy in the early 70’s.

Six weeks - Into the trial Ms.
Timothy showed up with an anti-warPatriciaVan Houten
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button. The defense team must have

been quite pleased at this show of

independence and Individuality.

In addition to being a fascinating
historical glimpse at the political
issues surrounding the Davis trial,
this book gIves some helpful
insight into the reactions and
feelings of a juror, a very honest
and special Juror.

Ms. Timothy described how Ill
prepared she felt to be a Juror.
During the trial but before the
deliberations began, she went to
the library to check out a book to
give her guidance. It was
entitled, "What You Need to Know
for Jury Duty," by Godfrey Lehman.
One wonders If this rises to the
level of juror misconduct requiring
a new trial as in the BeverlyHills
case where the Sixth Circuit
remanded for new trial due to
experiments conducted by a juror.

When the deliberations began, Ms.
Timothy knew that she wanted to be
the foreperson; she had become
very involved In the whole Judicial
process, in the facts of the case,
and in the personalities of those
involved. She was careful not to
push the other Jurors too fast and
she came up with a procedure to
ensure the sharing of ideas and
opinions prior to vote tak3ng.

The book describes her exhilaration
through the process of
deliberations, her understanding of
group process, and Individual
personalities. Also interesting
was her reaction to the judge,
prosecutor, defense attorneys, and
the defendant, She felt that after
voir dire was finished the Jury was
basically ignored by the Judge and
attorneys.

In a Bill of Rights for Jurors she
sets forth the following: 1 the
right to adequate remuneration;

2 the rules of the game should be

fully described re: taking notes,
asking questions, and getting
clarification of issues; 3 the
right to make individual,
Independent Judgments and to Ignore
any preJudicial statements,
rulings, or attitudes of the Judge;
4 the right to serve on Juries
which include people from varied
socioeconomic groups; 5 the
right to have minorities Included
on the Jury; 6 the right not to
be stereotyped by allowing extended
voir dire by the attorneys to fully

explore biases she also advocates
participation by the defendant at
this stage; 7 the right to

privacy through closed individual
voir dire; 8 the right to be
free from threats, both direct and
indirect, including sequestering of
the Jury; 9 the right to be free
from investigation mainly to avoid
the development of governmental
files.

She ends: "Power to the jury."

Several months ago I
study of sexism in the
The 1987 Kentucky Bar

Association Convention will conduct
a session entitled "The Gender Bias
Problem in the Legal .Community" on
Thursday, June 11, 1987, at 2:35
p.m. to 4:45 p.m. The Honorable
Robert Stephens, Chief Justice,
will Introduce the session.

Panelists include the Honorable Sol
Wachtier, Chief Justice of the New
York Court of Appeals, and
Honorable Marilyn Loftus, Judge of
the New Jersey Superior Court.1

ontinued from Page 2

I’d be here that long when I start-
td because I saw problems and
hought I might leave within 2 or 3
‘ears. I think it had a lot to do
tith the adversial process.

I think it takes a certain type of
personality to be a public defen-
Jer, one that’s more aggressive and
t took me a little while to deve
lop that. Before I came down here
I wasn’t used to this type of
ystem. At first, it seems like

avery time you went to court no
tatter how small the problem and no

matter how it could have been
worked out it was battle for battle
sake. George Sornberger then
Somerset directing attorney is the
reason I stayed. His enthusiasm
for the job rubs off on everybody,
you can’t help but get excited
about jt.

Now that I’ve been here and worked
my way through the system and most
of the problems that can come up as
a public defender, I feel more at
ease in the system. Now that ve

been here for a whIle it’s not like
that completely, plus I’ve changed
so that If it has to be like that
so be It.

You’re understaffed In the Someret
Office. What problems is that
creating?

I think Phil Chaney is tremendous
in our office, he’s doing the bulk
of what George did. He has Mc-
Creary County under control and
that helps quite a bit. Then the
rest of us help out in Wayne County
to the extent we can. But it Is
creating an awful lot of problems
end it doesn’t look like the posi
tion wAll be filled until the end
of 1987.

Cris Brown
Paralegal

Aside:
reviewed a
courtroom.

Never doubt that a small group of
thoughtful, committed citizens can
change the world; indeed, it’s the
only thing that ever has.

Margaret I’iead
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ments, direct examination, cross- essential. Registration wl1 be5THDPA TRIAL PRACTICEINSTITUTE

he Department of Public Advocacy
will conduct its fifth Trial Prac
tice Institute at Eastern Kentucky of these aspects of the trial In a at the Institute. This kind of

University in Richmond from Novem- small group with critiques from two Intensive training is the most

ber 4 - 7, 1987. faculty members. Each participant beneficial for the practicing

will be video taped for their own criminal defense lawyer.

Man wrongly convicted of murder is freed
If peoplehaverun out of convincing arguments

againstthe deathpenalty,theyshouldtake a look
at Bobby McLaughlin.

The New York Civil LibertiesUnionbeganrepre
sentingMcLaughlin,a young manfrom Brooklyn,
in July, 1985. McLaughlin had beenconvicted in
1980 with a co-defendantof felony-murder and
receiveda life sentence.

The sole evidencelinking McLaughlin to the
crime wastheeyewitnessidentificationof one 15-
year-oldyouth.Over the pastseveralyears,how
ever, evidencesurfacedwhich called into serious
questionthereliability of thewitness’stestimony.
Most disturbing, a tragic mistake had occurred

ienthe teenagerwaslooking at photographsin
Jderto identify the killers. After theboy identi
fied McLaughlin’s co-defendantfrom a police corn-

puter, investigatingofficers noticed that the man
had a prior crime partner named "Robert
McLaughlin?’ Thedetectivesthenchosefrom a file
drawer the picture of someonenamed "Robert
McLaughlin," but not the co-defendant’sprior
crimepartner.

This led to a seriesof suggestiveremarksthat
improperly influenced thewitness,who overheard
the chief investigatingofficer tell a fellow officer
that"McLaughlinandtheco-defendanthadbeen
previously arrestedtogetheron anothercase."
Their erroneousstatementservedas a reaffirma
tion of McLaughlin’s guilt in the boy’s mind.
McLaughlin had in fact never beenconvicted of
any serious offense.Thepolice andthe prosecutor
discoveredthemistakenidentity before the trial,
but never brought it to the boy’s attention.

A ten-month investigation into the case by
Brooklyn District Attorney ElizabethHoltzmar,
broughtto light thesefacts, including thediscov
erythat theeyewitnesshadbeen "quivery" about
his identification. The study concludedthat the
boy hadbeen "susceptibleto suggestionfrom the
8taternentmadeat theprecinctprior to his corpo
real identification of McLaughlin." Armed with
the results of Holtzman’s investigation, the
NYCLU filed a motion in Brooklyn SupremeCourt
to vacatethe McLaughlin conviction.On Liberty
Weekendin 1986,when New York City threw a
party for millions of guestsin celebrationof this
country’s freedom,RobertMcLaughlin becamea
free man.

CNU LIBERTIES,Winter 1987

Killers May Share Childhood Traits
GANNETT NEWS SERVICE

DALLAS-Children who grow up to later com
mit murdersuffer a constellation of similar
traits that may help expertspredict which trou
bled youngsterswill go on to kill.

As children, the murderers suffered severe
head injuries, were extraordinarily violent and
had close relativeswith major psychiatricprob
lems, an unusual survey of violent juveniles
shows.

The study is the first of its kind becauseIt
looked at the children before they killed and
followed them for six years.In theyearssincethe
study wasstarted,11 boys havegone on to mur
der, reportsDr. Dorothy Otnow Lewis, professor
of psychiatryat New York University Schoolof
Medicine.

Lewis’ work, and that of a handful of other
mental health professionals,provides a rare
glimpse into the world of the violent child.

In anotherstudyof 51 youngstersadmitted to
a psychiatrichospital, Lewis and her colleagues
havefound that mentally disturbedgirls are be
coming more violent.

Psychiatricallydisturbedfemalestraditionally
havebeenfar less violent than their malecoun
terparts, but this new study suggeststhey are
now equally likely to display violent behavior.
Aggression,onceconsideredlargelya male trait,
apparentlyis becomingequalizedamong the
sexes, say the researcherswho conductedthe
study.

Both studieswere presentedhere Wednesday
at the annualmeetingof the AmericanPsychiat
ric Association.

Lewis’ study of children who eventuallymur
der portraysa common childhood of bizarreand
extraordinarilyviolent events.One boy chokeda
bird at the age of 2, and threw his dog out the
window at age 4. At 18, he rapedand stabbeda
woman 13 times.

This sameboy had fallen off a roof and in
jured his head at age 8, sufferedseizuresin in
fancy and hada severelymentally ill fatherwho
beathim repeatedly,accordingto Lewis.

"You seethis pictureover and over and over
again," said Lewis.

Cincinnati Enquirer, May 23, 1985
Reprinted with Permission

experts, and closing arguments.
Every participant will perform each

examination, cross-examination of limited. Mark your calendars now.

National faculty wlI be presenters

icatlon, preparation ,and theory of
the case, voir dire, opening state-

There wiI I be presentations and review.
demonstrations on courtroom commun- Further information concerning this

This Is a working seminar with pro- seminar is available from Ed

paration and active participation Monahan 502 564-5258.
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truth. The Court Towered the show

ing the accused must make In order
to have a hearing in situations
where the state wants the Informant
to remain anonymous.

8 Commonwealth v. Werks, Pa.

Super. Ct. 40 Cr.L. 2459 2/10/87.
Police entered the defendant’s

property lawfully to tell him to
extinguish a fire. White there
they saw Illegal sTot machines in a
shed. They entered the shed and
seized the machines without a
warrant. The Court heTd that
despite seeing the machines in
plain view, a warrant was required
prior to seizure. The Court dif
ferentiated this case, where the
intrusion occurred after the plain
view, and a case where the item is
seen inadvertently after the Ini
tial intrusion, where no warrant is
required;

9 Commonwealth v. Anderson, Pa.
Super Ct. 40 Cr.L. 2429 2/2/87.
The police received a description
of the burglar, and picked up a man
who matched the description. The
Court held that by transporting him
two blocks without his consent so

the witness could look at him the

police had arrested him. Because
they had no probable cause, the

arrest was illegal;

10 State V. Novembrino, N.J. Sup.

Ct. 40 Cr.L. 2317 1/7/87. Yet

another state supreme court has

rejected the good faith exception

to the exclusionary rule, rejecting

Leon, supra, as a matter of state

law. The Court referred to records

which demonstrated that "the grant
of motions to suppress evidence ob

tained pursuant to defective search

warrants is relatively uncommon and

apparently poses no significant ob-

stacTe to law-enforcement efforts."
The Court further rejected the good
faith exception because it wilT
"inevitably and Inexorably diminish

the quality of evidence presented
In search warrant applications. By

eliminating any cost for non
compliance with the constitutional
requirement of probable cause, the
good-faith exception assures us

that the constitutional standard
will be diluted."

11 State v Tarantino, N.C. Ct,

App., 40 Cr.L. 2323 12/16/86. A

police officer’s shining a flash
light to look Inside a padlocked -

building following a tip that mari
juana was growing Inside vIolated
the reasonable expectation
of privacy, and was thus a 4th
Amendment violation;

12 Deesv. State, Tex. Ct. App.
13th Jud, 01st. 40 Cr,L. 2271

12/11/86. Texas statutes do not

allow the use of any evidence
obtained in violatIon of the law or
the constitution. Thus, the Court
says, the "good faith," "indepen
dent source" and "inevitable dis

covery" exceptions would not be
applicable in Texas. Whoever
complained about federalism?

13 People v, Sundling, Mich. Ct.

App., 40 r.L. 2116 1/8/86.
Michigan, too, refuses as a matter
of state law to go along with

good faith exception.

Ernie Lewis
Assistant Public Advocate
Director, Richmond Office
606 623-8413
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