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FROM THE EDITOR

Anger andAggression
"Aggressioninfluenceslives as muchas
love and friendship, thoughtand inspira
lion, ornutrition andsleep,"accordingto
Michael McGuire, M.D. and Alfonso
Tm, M.D. SeeAggression,Chapter3.4,
ComprehensiveTextbook of Psychiatry V

1989. Oneof Webster’sdefinitions for
aggressionis "... hostile, injurious, or
destructivebehaviororoutlookespeciafly
whencausedby frustration."

How is aggressionlinked to anger?How
do angerand aggressionexplaincriminal
behavior?Theseimportant issuesareex
ploredin an extraordinarily enlightening
article by LaneVeltkaxnp, MSW andJohn
D. Ranseen,Ph.D.

Law SchoolsandPublic Defenders
Whydosofewlaw graduates desirepublic
defender careers? How can law schools
help Kentucky’s public defenderefforts?
Kentucky’s 3 law school deans give us
their thoughts this issue.

DPA Funding
DPA hasreceivedadditional funding but
not nearlywhat it needs.Bill Jones,chair
of the Public Advocacy Commission,re
lates thedetails.The1990Legislaturehas
grantedDPA substantiallybetterstarting
salaries,$21,600,which is up from
$16,600.Yet,evenwith this verysubstan
tial increase, our starting salary is the
lowestof the 7 surroundingstates.

TheAdvocate is abi-monthly publication othe
DepartmentofPublicAdvocacy,auindcpcndeil
agencywithinthePublicPrutectionandRegula
tion Cabinetfor administrative purposes.
Opinionsexpressedin articlesarethoseof the
authorsand do not necessarilyreseautthe
views of DPA. TheAdvocatewelcomescor
respondenceon subjectscoveredby it. If yon
havean articleour readerswill find of iutcrcst,
type a ihort outline or gencraldescriptionend
senditto theattentionoftheEditor.

EdwardC. Monahan,Editor 1984-Present
Erwin W. Lewis,Editor 1978-1983
CrisBrown, ManagingEditor

ContributingEditors

Depsrtm.ntof PublicAdvocacy
1284Louisvtle Road
Frwikfoqt. Kentucky40601
502 564-8006
FAX 4502564-3949

Printed with Stat. Funds KRS 57.375
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THE ADVOCATE FEATURES

During all but a brief portion of theperiod
since his admissionto the Kentucky bar in
1973, DavidRandSteele,a 1973 graduateof
theUniversityofCincinnatiSchoolofLaw,has
beenarosterpublicdefenderin KentonCoon

Hetook sometimeawaywhenhe servedasan
AssistantCommonwealthAttorney1978-79-
he ledtheMajor OffenderProgramoperated
wider a L.EAA Grant to prosecutecareer
criminal,.1n1978heworkedasaspecialagent
for the FBi. in theDetroitfield office. While
attheBureau,he workedon2 separatesquads,
onedealingwilhH UDfraudandtheotherwith
public corruption. David left the Bureau
to’wardtheendoftheCarter administration.

Davidapproachescriminaldefenseworkwith
thethoroughnesshe gave to theinvestigation
of crime:as aBureau Agent.Defensework is
particularty challengingwhenthecasegoesto
trial. The needfor sincereadvocacyis great,
butthorough investigationboth ofthefactsand
thelaw presentthe greatestopportunitiesfor
goodresults in acase.DavidfeeLsgoodabout
the work he and co-counsel.Ci. Victor of
Florence,KYdidinthecaseofCommonwealth
v. Cornwell. Excellent legal work was ac
complishedin the face of adversepublic
opinion, adversenews coverageand courts
mindfulof both.

Here’s some of David: thoughts on public
defenderpractice:

CLIENTS

The first thing a lawyer learns about ac
cusedcitizensis that it isnot uncommon-
for them eitherto lie to you or to fail to
tell youall of the truth. An accusedoften
operatesonfear.Chiefly thatfearisthat if
they tell the truth, theattorneywill not be
nearly asardentinhis advocacy.Perhaps
this is humannature or perhaps a prior
lawyerwasnot asadversarialasheshould
havebeenafter theclient wascompletely
candid.

Guilt or innocenceis an issuebest left to
the jury. What is important is what the
Commonwealth can prove. A tougher
problem occurs when the client gives

severalversions of the facts. It is impor
tant for the attorney to explainto his client
clearly whathe’s charged with and what
the CommonwealthAttorney canput on
to prove his case.It is also importantfor
the attorney to explain to the client, that
he, asan officer of the court, hasrespon
sibilites to the court, the law, and the sys
temofjustice and isnot thereto serveas
an accessoryafter the fact.

"While clients don’t always like
what I have to tell them, they
alwaysknow I am in their corner,
fighting for them the bestI can."

Disputesbetweenlawyersandclientscan
most often be attributed to misunder
standingsbecausethe lawyer is speaking
on one level and the client is under
standing on another. It is important to
strive to approach the sameleveL Many
times before seeinga client, I makean
effort to investigate the facts inde
pendently.

On a numberof occasions,I have been
calleduponto dealwith clients that other
lawyershavehaddifficulty working. I can
recall at leastoneclientthatIdon’t believe
anybodycould have worked with, and I
wasno exception,despite the fact I was
doing evezythinglegally possiblefor his
defense. With the exceptionof that one
client, mostclients arelooking for some
degreeof understandingasto theprocess
being confronted,the role of attorney the
limitations of his servicesandwhat can
be done within those confines for that
individual.

Thereisnosubstitutefor taking sometime
with the client to explain the situation
confrontingtheclient. While it is a burden
to deal with some of the clients in the
public defendersystem,I’ve found if you
treatthemdecently,they usually respond
inkind.

PublicDefenderfunding hasbeenasig
nificantandnewswoi-thyissueinNorthern
Kentuckysincethe GregoryWilsoncase.
The issuehasnot goneaway, nor should
it go away.

I havebeenobligated in my role aspublic
defenderto "advance" certainexpensesas
theneed arisesin a case,for example, to
obtain records.These"specialexpenses"
areadvancedby theofficeprior to billing.

Governmentalofficials andthepublic are
unaware that those cash outlays get
prorated along with the usual billable
time. Whenthe allotmentis proratedand
coststhat havealreadybeenadvancedalso
getprorated, the funds received do little
more than cover the cost of incidental
expenses.

There are substantialdifferences in the
Commonwealth’sresourcesversusthose
availableto the the defense.

In Kenton County we have some 20+
roster attorneys. Each pays his/herown
expenses-rent, malpractice insurance,
equipment,staff, etc,andmaintainsa law
practiceaswelL The Office ofPublic Ad
vocacydoesprovidean investigator, but
the investigator is responsibleto any
public defenderin thenumerouscounties
he covers.

In contrast,the CommonwealthAttorney
is salaried, hasassistants/staff,and state
facilities thus no overhead.For inves
tigative resources,inaddition to thedetec
tives in their office, the Commonwealth
Attorneycancall uponlocal law enforce
ment agencies and the Kentucky state
police to investigatecases.

DavidR. Steele

MONEY/RESOURCES
"necessarylegal servicechasing

too little funding."
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Lettersto theEditor
Racism in Kentucky’s Justice System and
Money for Indigent Resources

DearMr. Monahan,

I have alwaysenjoyedreadingTheAdvo
catewhichispublishedbytheDepartment
of PublicAdvocacy.However, I must say
that I wasdismayedby your commentsin
the February,1990issue. While the per
centageof blacks in prisoncomparedto
the percentageof blacks in the general
population is causefor concern,I hearda
synopsis of an in-depth study done in
California on National Public Radio a
couple of weeks ago which shed much
lightonthereasonsforthisproblem.Your
conclusion that "the justice system is
stackedagainstpeopleof color" wascer
tainly notconsistentwith what a tremen
dous amountof researchshowedandis a
wholesalecondemnationof all of us who
work in thejustice system.

I am further disappointedby your com
ment that "few other judges in our state
have been willing to follow the law" in
discussingcourtorderedpaymentofattor
neyfeesby fiscal courts pursuantto Chap
ter 31.The JeffersonCircuit andDistrict
bencheswhich total 39 Judgeshaveal
ways beenproud and supportive of our
public defendersystem.While the com
ments you madeas the editor will not
affecttherelationshipthat we haveestab
lished in Jefferson County, it certainly
will not promote better relationsbetween
the benchand the public defendersystem
in areas whereany problemsexist, if in
fact they do.

Martin E. Johnstone
Judge, JeffersonCircuit Court

Thefollowing is the reply of theEditor
of TheAdvocate:

Dear JudgeJohnstone,

Thank you for your letter of March 12
expressing your very seriousconcerns
about my editorial remarks in the
February, 1990 issueof TheAdvocate.

My personalexperiencein the criminal
justice system,and the knowledgeI have
gained as a personworking in the state
defenderoffice for 14 years,have led me
to believe that the color of the skin of
criminal defendants in this state does
make an unfortunate difference.The fact
that percentagewisethere are 4 times as
many blacksin prison than in our popula
tion is an indicator of sucha problem in
our state.

It wouldbepresumptuousof metosaythat
I know for sure why such a significant
disparity exists.That is why I asked the
question in my editorial commentas to
whether this racial disparity is a product
of openor subtleracismthat continuesin
today’s society.I also urged that weall
together had bettercommit ourselvesto
finding out why this disparity exists in
such a large proportion and to commit
ourselvesto correctingit.

I did not label judges as the sole culprits
in this matter. The justicesystemconsists
notonly of judgesbut alsoof prosecutors,
criminaldefenseattorneys,public defend
ers, jurors,police,corrections,etc. Iwould
notbe surprisedif there areproblemsin
every aspectof the justice systemas it
relates to this racial disparity, including
subtle or open racism on the part of
criminal defenseattorneys and public
defendersin this state.

I do not stand alone in questioning
whetheror not thejustice systemis work
ing for blacks. As we indicated in the
February,1990Advocate,BruceWright,
New York State Supreme Court Justice,
haswritten a book entitled BlackRobes,
WhiteJustice,wherehe investigateswhy,
inhisopinion,ourjusticesystemdoesnot
work for blacks.

On page23 of the February,1990Advo
cate, State Representativeand attorney
Bill Lear expressedgraveconcernabout
the significant racial disparity of Ken
tuckyprisoners.

And what does the attached study on
Young Black Men in prison implicate?
SeeApril, 1990Advocate,pp. 11-14.

Our Chief Justice just March 14, 1990
indicatedthat he wants us to "searchout
and eliminateracial bias in our judicial
system."

On February27, 1990 the GeneralAc
counting Office releaseda studyfinding
"a patternof evidence indicating racial
disparities in the charging,sentencingand
impositionof the deathpenaltyafter the
Furmandecision?

In Race,Homicide,Severity,and theAp
plication of the Death Penalty: A Con
siderationoftheBarneuScale,Criminol
ogy,VoL 23,No.31989,theUniversity
of Louisville’s Drs. Keil, Thomas and
Vito conclude:

Blackswho kill whitesaxemarelikely to
bechargedwith acapitalcrimethanothers
i.e., blacks who kill blacks, whites who
kill whites,andwhiteswhokill blacks

Kentuckyjuries aze...morelikely to send
blackswho kill whites to deathrow.

In Kentucky,raceis inextricablyboundup
with the way in whichthe capital sentenc
ing processoperates.

In theirpastoralletterBrothersandSisters
to Us, the CatholicBishopshave offered
someratherstarkinsightsinto the radical
evil of thestructuralracismpresentin our
society:

The structuresaxesubtly racist, for these
structuresreflect thevalueswhich society
upholds.They aregearedto thesuccessof
the majorityandthe failureof theminority.

Membersof both groups give unwitting
approvalby acceptingthings as they are.
Perhapsno singleindividual is to blame.
The sinfulness is often anonymousbut
nonethelessreal.Thesinis socialin natwn
in that eachof us, in vazngdegrees,is
responsible.All of us in somemeasureare
accomplices.

Racismisnotmerelyonesinanxrngmany,
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isisaradicalevil dividing the humanfanti
ly and denying the new creation of a
redeemedworld. To struggleagainst it
demandsanequallyradicaltransformation
inourownmindsandheartsas well as the
structureof oursociety.

Kentuckyisnot,asmuchasyouorlmight
like to think otherwise,exemptfrom sig
nificantracisminthecriminaljusticesys
tem.

My hope is to continue to addressthis
problemin futureissuesof The Advocate.
If you arewilling, Iwouldilke toreprint
yourMarch 12 letter in theJuneAdvocate.

As to your disappointmentwith mycom
mentaboutfew otherjudges in our state
beingwilling to follow the law by order
ing fiscal courts to pay attorneyfees in
excessof the statutorymaximums,that
simply is my experienceacrossthe state.
You areverycorrectin sayingthat Jeffer
sonCircuit Judgeshave generallydistin
guishedthemselvesby following the law
intheareaofenforcingKRSChapter3l
mandateson things like fiscal court’s
responsibility for expert witness fees.
However, that is not a thoroughly com
mon experienceacrossthe stateof Ken
tucky,evenin theverymost seriouscases
when the life of the defendantis at stake.
In fact, outsideof JeffersonCounty and
maybea handful of other counties, it is
probablytheexception.

Many circuit judges in this state have
neverever ruled that the fiscal court is
responsibleforpaying a dime.Whilethere
aremanyroportedappellatecasesthat ac
knowledgethat fiscal courtsarerespon
sible underChapter31 for expertwitness
fees,Iknowofnopublishedappellatecase
that hasreversedaconvictiondueto a trial
judge’s refusal to order the fiscal court to
pay requestedexpertwitnessfees.

Thereis anunpublishedCourtof Appeals
case,Kathi S.Kerrv. Commonwealth,Ky.
App. No. 86-CA-2564-MR 2/5/88,
reversinga JeffersonCircuit Courtjudg
mentdueto the court’srefusaltoorderthe
fiscal court to payfeesto bring a defense
witness in from outof state.

Yes, therearea coupleof Kentucky cases
that requirefiscal courtsto pay attorneys’
feeswhenordered.But thosecasesrepre
senttheminoritypracticein the 120coun
ties in this state.

I believe that a significantnumberof cir
cult judgesin this staterefusetofollow the
law that is soclearly enunciated,andthat
fellow citizenswho have their liberty or
their life at risk, aren’tgetting the benefit
of a fundamentallyimportant principle

that moneyshouldn’tmakea difference.

And yes, the Jefferson Circuit Court
judges standout as examplesof judges
whoarefollowing the law. Andyes,there
areotherjudgesinthisstatewhohavevery
courageouslyfollowed the law in this
regard.Andyet,JeffersonCountyhasap
pointed attorneys representing capital
clientsfor thepitiful sumof $500!

In Kenton County a black defendantwas
recently sentencedto deathbecauseno
competentattorneyexperiencedin capital
caseswould representthe client for mini
mumwageor less.Andhaven’ttherebeen
instancesof note in JeffersonCounty, at
leastin districtcourt, wherecertainjudges
were stubbornly reluctant to appoint
counselforobviouslyneedyandqualified
defendants? We have to recognizethat
there aresignificant "politics" involved in
whether an electedcircuit or appellate
judge orders an electedfiscal court to pay
moneyfor criminals.

While I do not know you personally,I
have a greatdeal of respectfor you from
what I know of you throughother people
in this office andpersonsthat I know in
theJefferson District DefenderOffice. It
isdisconcerting tome that I haveinvoked
your ire However, my experiences
repeatedly have instructedme that the
color of a person’sskinmakesanunfair
difference in our criminal jutice system,
and that toomanycircuit judgeshavebeen
unwilling to require fiscal courts to meet
their statutory and constitutional fiscal
obligationsand Kentuckyappellatecourts
have not rushed in to protect indigents.
That experience led me to make the
editorial commentsin The Advocate.

Peopleof integrity who arewell educated
and in positions of influence - like you,
Judge Adams, JudgeDaughaday,Justice
Stephensandme- have,in my opinion, a
highmoral duty to notonly lead others to
becolorblind andto follow the law by our
example but wemust also call them to
eliminate racial disparity and practices
that unfairly penalize those without
means.And yes,we should nevereverdo
it with the pwposeof hurting anyone or
damaging relationships - butwe must do
it evenif it has the unfortunateand unin
tended effect of having othersthink less
of what we do, sayor are.

Edward C. Monahan
Editor, The Advocate

And JudgeJohnstone’s reply:

DearMr. Monahan,

Thankyou for your responseto my letter
of March 12, 1990. PerhapsI took your
statementthat "the justicesystemisstack
ed againstpeopleof color" too literally. I
certainlydonotdenythat a problem exists
and appreciatethose, like you, who at
tempt to raisepeople’s consciousnessto
what isa national dilemma. Nevertheless,
Ithinkthatallofusinthecriminaljustice
systemare tending to "whip ourselves"
whenthe insatiabledesire to incarcerateis
driven by forces outside of my ranks or
yours. Special interest groups, knee-jerk
legislators,and thepressmust acceptand
bearpart of the responsibility.

Admittedly, my experiencein dealing
with fiscal court under Chapter 31 is
limited to Jefferson County. The bench
hereenjoys anexcellentrelationship with
thePublicDefender’sOfficeand I wonder
if bad experiencesout in the statearenot
the result of lack of knowledgeonthepart
of Judgesas to their ability to mandate
payment by the various fiscal courts. It
may be a ripe areafor a presentationat the
annualjudicial collegesof theDistrict and
Circuit Courts.

Finally,you certainlyhavepermissionto
reprint my letter. It may cIuse thosewho
read it to consider the issuesraised. I am
confident that such was your purpose in
writing the editorial and I applaud your
efforts in that regard.Be assuredthat you
have not invoked my ‘ire" or damaged
any relationships. I probably had just
finished a divorce casewhenI readyour
editorial. That invokesmy ire!

Martin E. Johnstone
Judge,JeffersonCircuit Court

LETFERS TO
THE EDITOR

If you have viewsabout matters addressed
in The Advocate,share themwith us by
writing to:

Editor
TheAdvocate
Departmentof Public Advocacy
1264Louisville Road
Perimeter Park West
Frankfort,KY 40601

June l99OffheAdvocate5



1990 LEGISLATIVE SESSION IMPACTON DPA

NewDPA MoneyObtained

Now that the 1990 legislativesessionis
over, it seemsappropriateto reportto you
briefly on how theDepartmentof Public
Advocacyfared.This wasa verydifficult
sessionin which to getattentionfor any
thing other than educationreform. Yet,
despite some disappointments, the
Department of Public Advocacywassuc
cessfulin obtaining majornew funding in
theamountof $817,000in the first yearof
thebiennium and$984,900in thesecond
yearof thebiennium.

DPA’s Budget Request

The original budget requestwhich the
Departmentsubmittedto theGovernor in
cluded sevenexpansionrequestsandone
item which had no fiscal impact.These
were
1 salaryimprovement
2 grants to counties
3 majorlitigation
4 alternativesentencingprogram
5 post-conviction offices
6 additionalpositionsinProtectionand
Advocacy
7 improvementsin the information
managementresourcesplan,and
8 transferringFFFLpositions to merit
positions[no fiscal impact].

The ExecutiveBudget

The Executive Budget submitted to the
Legislature includedonly theAltemative
Sentencing Program and Information
ManagementResourcesPlan. Salaryim
provement wasincludedin theExecutive
Budget, butnoneof thosefunds wereear
markedfor any particulardepartment.

CommissionAction

ThePublic AdvocacyCommissiondecid
ed to concentrate its efforts on obtaining
reinstatementof 4 of the items in the
originalbudget request:
1 salaryimprovement,
2 grantsto counties,
3 capital litigation, and
4 moving FFIL positionsto meritposi
tions.

Oureffortswerepartiallysuccessfulinthe
first two of these items. The two items
includedin theExecutiveBudget, alterna

tive sentencingand informationmanage
ment systemplan, werealso approved.

Money for LocalPrograms

JntheGrantstoCountiesarea,theDepart
ment receivedan additional$350,000in
the first year of the biennium and
$500,000in the secondyear.In orderto
distributethesefunds asequitablyaspos
sible, the Departmenthasdecidedto in
creaseeachcounty’s allotmentby 12% in
the first year and 17% in thesecondyear,
which is the increasewhich the Legisla
ture approved.

Salary Improvement

TheLegislatureapprovedfunding to raise
the beginning salaryfor attorneys to the
mid-point of the salary range in each
category.

Capital Thai Litigation

The one critical area where we were not
successfulwascapital litigation. Current
ly, the Public Advocateis evaluating the
total budget to seeif there is any innova
tive way in which someadditional money
can be channeled to this area. However,
there certainlyareno guaranteesthat this
problem areacan be addressedin any
meaningful way during the upcoming
biennium.

Many Helped

A number of peoplehelped in our efforts
before this Legislative Session,and it is
notpossibletothankall ofthem,or for that
matter, to necessarilyknow all who are
deservingof thanks. However, in addition
to my efforts andthose of the Public Ad
vocate,Paul Isaacs,a numberof persons
supportedour efforts by attending hear
ings before Senateand House Commit
tees. Among those lending their support
by attendingwere Beverly Storm, Presi
dent of the Northern Kentucky Bar As
sociation, representatives from the
Fayette County and Jefferson County
Public Defender Offices, and Commis
sion membersBob Carran [Bob is also
Director of Northern Kentucky Public
Defender, Inc.,] JudgeLambert Hehi,
and SusanStokleyClary.

SenatorMaloney

Senator Michael Moloney also deserves
specialrecognitionfor his guidanceand
efforts during the 1990 LegislativeSes
sion. It ismyfirm beliefthat we wouldnot
havereceivedany increasesinfunding for
salaryimprovementandgrantstocounties
without his efforts. The Departmentis
indebted to him for his commitment to
equaljusticefor all.

William R. Jones,Chairman
PublicAdvocacyCommission
ChaseCollegeof Law
NorthernKentucky University
HighlandHeights,KY 41076
606 572-5340

DPA COMMISSION
REAPPOINTMENTS

SUSANKUZMA was reappointedby Dean
BarbaraLewis to a 4 year term on April 26,
1990.Her new term begInsJuly 15,1990.

MARTHA ROSENBERG was reappointed
on April 9, 1990 by Chief JusticeRobertF.
Stephensto a4 year term beginningJuly 15,
1990.

DPA COMMISSION MEETS

The next DPA Commissionmeeting is on
August9,1990in the DPA ConferenceRoom,
1264Louisville Road,Frankfort,Kentucky.

1990STARTING SALARIES FOR
PUBLIC DEFENDERS

7 SURROUNDING STATES
AND KENTUCKY

1.WestVirginia
2. Ohio
3. Missouri
4.Virginia
5. Illinois
6. Tennessee
7. Indiana

$25,000-28,000
$26,936
$23,220
$27,000
$25,536
$25,000
$23,478

Averagefor
7 Surrounding
States $25,167

Kentucky
Cu of July 1. 1950

$21,600
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ILLINOIS P.D. OFFICE GETS LAWYER ON LOAN

LAWYER-SHARING

Just as "lime-sharing"was the popular
trend for the ‘80s, an illinois public
defenderoffice is hoping that "lawyer-
sharing"will beahottrend for the90’sand
beyond. The Cook County Public
Defender Office has teamed up with the
Chicago law firm of Latharn & Watkinsto
start a pilot "lawyeron loan" program,in
hopes that law firm attorneyswill help
reduceescalatingcaseloadsin thepublic
defender’soffice andhelp toimprovethe
criminal justicesystem.Throughthepro-
grain,lawyersfrom arealaw firms will be
assignedcasesfrom the public defender’s
office on aprobonobasisfor a specified
period of time.

Latham& WatkinsassociateDougFreed
man, who came up with the idea for the
pilot and is the first participantin the
project, wasassigneda3-month stint with
the public defender’s office. The Cook
Countyoffice is takingpart in a growing
trend. Lawyer loan programs have also
beemiundertakenin Californiawhereattor
neys there have worked in the Orange
Countystate’sattorneysoffice andfor an
enforcementagencyin SanDiego.

CookCounty Public Defender Randolph
Stone,whohas sentrecruitinglettersto 30

C

of the largestChicagolaw firms, saidhe
seesthepilot programas afirst steptoward
major changesin the public defendersys
tem. Stone, who is also an NLADA
Defender Committee member, said the
privatebar will have to be involved in
improvingthe criminal justicesystem,not
only on thedefensesidebut in the system
as a whole.

Over the years,however,the privatebar’s
participationin criminaldefensework in
Illinois hasdiminished.Currently,public
defenders handle 90% of all criminal
defensework in theatyand70-75% in the
suburbs.InCookCounty,about4l0public
defendershandle200,000 casesa year.
Stonesaidthereasonfor thisdeclineis that
criminal law is not an especiallypopular
form of practicebecauseit is notincome
producingsincemost defendants are in
digent. By getting largefirms involved in
the system,Stone is hoping that private
lawyerswill becomeinterestedin helping
to makesubstantivechangesin thesystem.

Attorneys seekingtrial experience,Stone
said,would benefitfrom working with and
gaining tips from experiencedtrial attor
neysas well as learningby doing. Stone
hopeseventually this program will bring
aboutamixedsystemof representationof
theindigent in CookCounty.Mixedrepre
sentationsystemsalready exist in many
jurisdictions. In theDistdct ofColumbia,
wherethepublic defender’soffice is not
requiredto representsuchalargepercent
age of indigents, public defenderstake

about60% ofthe casesandprivatecounsel
are appointedthe remainder.Stonesaidhe
prefersamixedsystemofrepresentationto
a contract systemwhere casesare con
tracted out to a firmor groupfor a specific
amountof money. Stonesaid a contract
systemleadsto abusesbecausethe con
tractingagency has a specific amountof
moneyto work with andthereis a chance
that the groupwill notprovidequality rep
resentation.Stonesaidhewould like toget
more firms involved in the lawyer on
loan" programand for the participating
lawyers to makelongercommitmentsof a
minimumof 6 monthsto a year.

NLADA 1625 K Street,NW 8th Floor
Washington,D.C. 20006
202452-0620 Reprintedby Permission.

WHAT’S THE WORTH OF
THINGS?

Third baseman Paul Molitor agreed
February,1990 to a $9.1 million 3 year
contractwith the MilwaukeeBrewers.He
is but the 7th highest paid major league
baseballfigure.

The total yearly salaryfor the Cincinnati
Redsis$14,231,500.

DPA’s annualbudgetfor 70,000casesis
but $11.4million. A telling revelationof
our values.

1990.91MONEY FOR KENTUCKY AGENCIES, IN MILLIONS OF DOLLARS
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$11.4

Prosecution DPA

I

WE CAREMORE ABOUT
DOGS THAN PEOPLE
ACCUSED OFCRIMES

In 1986,accordingto the September,1988
U.S. Departmentof JusticeBureauof Jus
ticeStatisticsReport,CriminalDefensefor
thePoor, 1986 wespent almost$1 billion
dollars nationally to representindigent
citizens accusedofcrimes. That sameyear
wespent $3.3billion dollarsnationallyon
dog food.Our valuesseemclear. $219.1

Correcric*is Justice Judiciary
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UNIVERSITY OF LOUISVILLE LAW SCHOOL
Working to Establisha Commitmentto PublicInterestLaw

Thefoil owing isawritteninterviewwith Dews
BarbaraLewis.

Sn veysconsistentlyshowthat asmanyas
40% of Incominglaw school surveysex
pressan Interestin public interestlegal
careers.Yet only 3% of law school
graduates choosepublic Interest law.
WhyIs thlswbensomanyof thepoor have
unmetcivil andcrhnlnalcases?

Studentshavemorelocalopportunitiesto
find part-time/summerpositions in
private practiceand corporateenviron
mentswhile they are in law school.
Therefore,they getexposedto theseop
tions for post-law school employment.
Also, larger firms arevisible with their
attractivefirm resumesandactiverecruit
mentprogramsoncampusandatjobfairs.
Salarydifferentialmustalsobean impor
tantfactorfor many.

What doesIt costto attend3 yearsof law
schoolIn Kentucky?

1 Resident
2 Non-resident
3 Single,
off campus
living expenses
4 Married,
off campus
living expenses

Over the last severalyears,how many
graduatesof your law schoolhave gone
Into public service law? into public
defenderlaw?

1989-3public delbnderlaw, 1 legal service
1988-Opublic defenderlaw, 1 legal service
1987-2public defenderlaw, I legal service
1986-2public defenderlaw, 1 legal service
1985-2publicdefenderlaw,0 legal service

Why do you think sofew Kentucky law
graduates are willing to go Into public
service law, especiallyKentucky public
defenderwork?

Many U of L law graduates would be
willing to go into public servicelaw, in
cluding public defenderwork; if more
positionswere locatedin Louisville or
other similarmetropolitanareas.

What are Kentucky law schoolsdoingto
educatelawyersaboutthe entire justice
system,especiallythe criticalImportance
of the crintinal justicesystem?

Coursesareofferedin criminal law and
criminal procedure.In addition, we have
an internshipprogramunderthe auspices
of which studentshaveanopportunityto
work in the officeof thePublic Defender,
CommonwealthAttorneyandCountyAt
torney. Studentsare encouragedto par
ticipateinthisprogram.Further thefacul
ty in discussionswith studentsdo em
phasizethe importanceof the justicesys
tem, both &minal and civil.

What Is your law schooldoing to Imbue
the Importanceof public servicelaw Into
the persons you are training to be
lawyers?

Thereisno formalprogramto imbue the
impoztanceofpublic service;however,as
an integral part of the courseswhich are
taught,the facultydo emphasizethe sig
nificance and importance of public ser
vice. Jn addition, we offer a seminar in
"LegalProblemsof the Poor," in which
greatemphasisisplacedonpublicservice.
The School of Law always encourages
studentsto participatein public service.
Thereisalso aninternshipprogramunder
which studentsmaywork at Legal Aid.

Somelaw schoolsrequirelaw studentsto
provide freelegalservicesto thepoorasa
conditionofgraduation. Tulane requires
20pro bonohours,theUniversity of Pen
nsylvaniarequIres35 hoursduring each
of the secondand third years,Florida
StateUniversityrequires 20hours.Is this
kind of commitment to servingthe poor
somethingthat your lawschool requires
or will be requiring?

The School of law doesnot at present
requireprobonohours;onefacultymem
berispreparinga proposalregardingpro
bono requirement,which will be sub-

rnitted to the faculty for its consideration
during the 1990-91academicyear;

What Is your law school doing to en
couragecriminaldefenseworkandpublic
service through Its offered courses,at
titudes of professors, providing role
model professorswho have a public ser
vice/criminal justice background,
through loan forgiveness, through job
placement?

ThroughthePlacementOffice, invitations
to interviewoncampushavebeenmailed
to legal services/public defender or
ganizationsthroughoutKentucky. Invita
tions to participate in our annualCareer
NightprogramaremailedtoDepartment
of Public Advocacy, local legal services,
public defender offices and A.P.A.L.
R.E.D. offices. Over the yearswe have
sponsoredspeakersandpanelson public
interesttopics. Legal servicedirectories
and other resourcesareorganizedin the
PlacementLibrary.

Some Kentucky law graduates would
choose public Interest law, Including
public defenderjobs, If their significant
law school educational loans were for
given In whole or partor had repayment
deferred. In the past 4 years over 20
postgraduate loan repayment assistance
programshave been establishedat law
schools.Doesyour law school have this
kindof programfor thoseenteringpublic
Interest law? If not what are the pea
sibilitlesof onebeingstarted?

The U of L School of Law doesnot have
an educationalloanforgivenessprogram.
We have investigated thepossibility and
found that the educationalloan forgive
nessprogramsthat havebeenestablished
are primarily from those institutions
which havefunds available to loan to stu
dents. As a stateinstitution, we do not
loan funds to students.Our studentsac
quire their fund loans from the federally

Annual 3 Yr Total

$2,500 $7,500
$7,400 $22,200

$7,546 $22,638

$10,250$30,750

TheKentuckyDepartmentofPublicAdvocacyenjoys anationwidereputation for excellence
amongpublicdefenderprograms.Working for the DepartmentofPublicAdvocacyprovides
the opportunity for a younglawyerto obtainlitigation experienceandskills. It also providesa
chanceto makeameaningfulandlasting contribution to justice, which is, afterall, the aim of
every lawyer.

BarbaraB. Lewis,Dean,University ofLouisvilleLaw School
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fundedstudentloanprogramsandthepro
gram funded by the Law School Admis
thom Council. We thereforearenot in a
positionto forgive anyloans.

What should the Kentucky Bar Associa
tIon and the Department of Public Ad
vocacy be doing to increaseattorneys
goingInto public Interestlaw?

If the KentuckyBar Associationand the
Department of PublicAdvocacywereto
establishfundingandaprogramwhereby
assistancecouldbeprovidedin the repay
ment of educational loans, this would
removea financialbarrierto assuminga
positionin public interest law. Since one
of theprimary problemsislow compensa
tion offeredin public interest law, efforts
to increasethat compensation,would en
courageattorneysgoinginto public inter
est law.

Whenapersongraduatesfromlawschool
andpassesthe bar exam,Is the attorney
ready to representcriminaldefendants?

Yesand no. Certainlytheattorneyhasthe
requisiteknowledgeandinformationtobe
a memberof the Bar and therefore is
qualifiedto practicelaw; however,there
isno substituteforexperience.Attorneys
needassistanceandguidancein obtaining
experience in representing criminal
defendantsaswell asother clients.

Do you have a prosecution/criminal
defenseclinic? Why? If not, why not and
doyou expectestablishIngone?

We dohave a criminal law clinic, though
it is not an in houseclinic. Studentsare
offeredtheopportunityto internwith the
office of the Public Advocate,the Corn
monwealth Attorney andthe County At
torney. Theseintemnshipsdo providean
opportunity for studentsto receivesome
experiencein trying criminal cases.

Doesyour lawschoolhave a NationalAs
sociationof PublicInterestLawChapter?

No.

Any other thoughts?

The increasingattentiontopro bonoser
vicesand to public interestlaw on thepart
d of theBar Associationis a veryhealthy
move.This in turninfluencesdirectly and
indirectly law students. All membersof
theprofession, including the law schools,
mustwork together to seekto establisha
commitmentto public interestlaw on the
partof students aswell asattorneys.

BARBARA B. LEWIS
Dean.University of Louisville
Schoolof Law
Louisville, Kentucky 40292
502588-6879

UNIVERSITY OF KENTUCKY LAW SCHOOL
LowSalariesKeepLaw GraduatesfromPublicDefenderCareers

The follcrwing is an interview with Dean
RuthefordB.Campbell.Jr.

Surveysconsistentlyshowthat asmany as
40% of Incoming law schoolstudentsex
pressan interestin public Interestlegal
careers. Yet only 3 % of law school
graduates choosepublic Interest law.
Why Is thiswhen somany ofthepoorhave
unmet civil and crIminal legal needs?

Primarily salary differentials-notonly
starting salariesbut projected salaries
after 5 years.

What doesIt costto attend3 yearsof law
schoolIn Kentucky?

Tuition - KY residents - about $7,000
Living Costs - about$20,000

Over the last severalyears, how many
graduatesof your law school have gone
into public service law? Into public,
defenderlaw?

PublicService 1%
Public Defender 1%

Why do you think so few Kentucky law
graduatesare willing to go into public
servicelaw, especially Kentucky public
defenderwork?

Inadequatesalaries.Since 1978 average
KY law firm salary has increasedfrom
$13,500to $28,600;averagepublic inter
est/stategovernment salaryhas increased
from $12,500-$13,000to only $17,500.

What areKentucky law schoolsdoing to
educatelawyers about the entire justice
system,especially thecritical Importance
of the criminal justice system?

1 Courses - Constitututional Law,
Criminal Procedure, Criminal Trial
Process,Litigation Skills. 2Intern
Programswith Ed Henry & Ray Larson.
3 Occasionalspeakers.

What Is your law school doing to Imbue
the Importanceof public servicelaw Into
the persons you are trainIng to be
lawyers?

We try to emphasizethe public service

obligation in ProfessionalResponsibility
and other courses.Many of the faculty are
involved inpro bonowork.

Somelaw schoolsrequirelaw studentsto
provide free legalservicesto the poorasa
condition of graduation. Tulane requires
20pro bonohours,the Universityof Pen
nsylvania requires 35 hours during each
of the second and third years, Florida
StateUniversityrequires20hours. Is this
kind of commitment to serving the poor
somethingthatyour law schoolrequires
or will be requiring?

We encouragevolunteerism,but we have
no suchrequirement.

What Is your law school doing to en
couragecriminal defensework and public
service through Its offered courses,at
titudes of professors, providing role

I admire the public advocatesas much as any group of lawyers in our profession.Their
dedicationto serviceand theircommitmenttojusticeareunsurpassedby any othergroupin the
profession.

Bob Lawson,University of KentuckyLawProfessor
UK LawSchoolDean, 1982-1988
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model professorswho have a public ser
vice/crimInal justice background,
through loan forgiveness,through job
placement?

Allison Connelly of the Department of
Public Advocacy is a visiting professor
this semester.Bill Fortunehas a public
defenderbackground.John Bait has ex
tensive experiencein criminal defense
matters.

Some Kentucky law graduates would
choosepublic Interest law, Including
public defenderjobs, If their significant
law school educational loans were for
givenIn whole or part or had repayment
deferred. In the past4 yearsover20 post
graduate loan repayment assistance
programshave beenestablishedat law

schools.Doesyour law schoolhave this
kindof programfor thoseentering public
interest law? If not, what are the pos
sibilities of one beingstarted?

Wedonothavesucha programbut would
be interestedin starting a loanforgiveness
programif funds becameavailable.

What shouldthe Kentucky Bar Associa
tion and the Department of Public Ad
vocacy be doing to Increase attorneys
goingInto public Interestlaw?

TheKBA could fund a loan forgiven pro
gram at the law schools with IOLTA
money. Firms could start "sabbatical"
programsfor would-belitigators with the
DPA andprosecutorsoffice.

Whena persongraduatesfrom lawschool
andpassesthebarexam, Is the attorney
ready to representcriminal defendants?

The attorneyisreadyto secondchairin a
public defenderoffice.

Do you have a prosecutIon/criminal
defenseclinic? Why? If not, why not and
do you expectestablishingone?

Yes - taughtby RayLarson -very success
ful program.

Doesyour law schoolhave a NationalAs
sociationof PublicInterestLaw Chapter?

No - National LawyersGuild Chapter.

RUTHEFORDB. CAMPBELL, JR.
Dean,Universityof Kentucky
Collegeof Law, Law Building
Lexington,KY 40506-0048
606 257-1678

SALMON P. CHASELAW SCHOOL
Too MuchEmpharlsis on AttainingPrivateWealth,Not Workingfor thePublic Good

Thefoilowingiran interviewwithDeanLoweil
F. Schechter.

Surveysconsistentlyshowthat asmanyas
40% of Incoming law schoolstudentsex
press an interestIn public Interest legal
careers. Yet only 3% of law school
graduates choose public Interest law.
Why is thiswhensomanyof the poorhave
unmetcivil andcriminallegal needs?

If thesesurveysarebasedonwhat incom
ing students say on their applications to
law school, I would tend to discount their
validity. Having servedon our Admis
sionsCommitteefor thepast 6 or 7 years,
it is my belief that while someapplicants
dohave a genuineinterest in public inter
estlaw, other applicants expressan inter
est becausethey believethat is what the
admissionscommittee wants to hear. I
think it is true that law schoolsdo tendto
emphasizeprivatelaw andpractice to our
students.In addition,manyofour students
are not well off and haveto takestudent
loanstocompleteschooLFacedwith post-
law school financial pressures, students
may beless willing to considerrelatively
low payingjobs in the public sector.

What doesit costto attend3 yearsof law
schoolIn Kentucky?

For residents, tuition is now running at
approximately $2500 per year. The
UniversityFinancial Aid Office estimates
that total expenses,including tutition,will
runaresidentstudentcloseto $15,000per
year.

Over the last severalyears, how many
graduates of your law school have gone
Into public service law? Into public
defenderlaw?

OurPlacementDirector puts the figure at
lessthan2% overall.Perhapshalfof those
going into public service law have taken
public defenderpositions.

Why do you think so few Kentucky law
graduatesare willing to go Into public
service law, especiallyKentucky public
defenderwork?

Studentsperceivepublic interest law jobs
ashaving low pay andlittle prestige. Stu
dents I have talked to have also indicated
that they havereservationsabout working
with the type of clients public interest

agencies tend to serve, Interestingly
enough public defender jobs may have
somewhat more prestige than legal aid
positions.Studentperceptionsmaysimp
ly reflect the values that have been
prevalent in our society for the past
decade:the emphasisonachievingprivate
wealth rather thanworking for thepublic
good.

What are Kentucky law schoolsdoing to
educate lawyersabout the entire justice
system,especIallythe critical Importance
of the criminal justice system?

At Chasewerequirestudentsto complete
coursesin criminal law and criniinl pro
cedure.We alsohavean electivecriminal
justiceseminar.

WhatIs your law school doIng to Imbue
the importanceof public servicelaw Into
personsyou aretraining to be lawyers?

Not asmuch asweshouldbedoing,but:1
For thepast 2 yearswehave usedIOLTA
grants to fund student fellowships with
public serviceagenciesin NorthernKen
tucky. 2 We have a very activeViTA
program. Seeanswerto questionbelow.
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Some law schoolsrequirelaw studentsto
provIde free legal servIcestothe poorasa
condition of graduation. Tulane requires
20pro bono hours,the Universityof Pen
nsylvania requires 35 hoursduring each
of the second and thIrd years,Florida
StateUniversItyrequires20 hours.Is this
kind of commitmentto serving the poor
somethingthat your law schoolrequires
or will be requiring?

We haveno suchrequirementat present.
It is worth noting that a VITA program,
run by ProfessorNacev, this yearhad 28
studentsproviding volunteer tax assis
tance to low income tax payers in North-
emKentucky.

Given our smallsize,28 studentsis a not
inconsiderablepercentageof our upper
division studentbody. The fact that so
manystudentsvoluntarilyput in thenum
ber of hoursof servicereSuiredby some
of theschoolslistedabove,indicatesto me
that there is a sizablesegmentof our stu
dent body willing to do somepublic ser
vice work.

What Is your law school doing to en
couragecriminaldefensework andpublic
service through Its offerred course, at
titudes of professors, providing role
model professorswho have a public ser
vice/crIminal justice background,
through loan forgiveness, throughJob
placement?

1. Tn terms of courses,wedid offer a
"poverty law" courseback in the early
80s,but it died for lackof studentinterest.
We dohavea new federaljudicial seminar
program, where somestudentswho are
working with a federalmagistratein Cin
cinnatimayconcentrateonhabeascorpus
andprisonerrights issues.

2. [n termsof professors,wedohave one
professorwith a legal servicebackground
who currentlyserveson a legalaidboard.
Dueto financialconstraints,wehavedone
very little hiring in recentyears,not even
replacingsomeprofessorswhohave left.
So, there is little realistic prospectof
hiring new ‘role-model’ professorswith
legalservicebackgrounds.

3. In termsof job placement,our Place
mentDirectordoesdiscusspublic service
jobswith our studentsin one ofherplace
ment seminars.This is one areawhere it
wouldbefeasibleto provideaninunediate
improvement.We couldmoveto bring in
somedynamicpublic service lawyers to
talk about their jobs in one of the place
ment seminars.

Someof Kentucky law graduateswould
choosepublic interest law, Including

public defender jobs, If their significant
law school educational loans were for
given In whole or In part or had repay
ment deferred. In the past4 yearsover20
post-graduateloan repayment assistance
programshave been establishedat law
schools.Doesyour law schoolhave this
kind of programfor thoseenteringpublic
interest law? If not, what are the pos
sibilitiesof one being started.

Wedonothavesucha program.Givenour
limited financialresources,I do not think
it likely that suchaprograinwill bestarted
in the forseeablefuture. Quite frankly, I
think there are higher priorities for
whateveradditional scholarshipfunding
we receive, such as providing more
scholarshipsforminority or economically
disadvantagedstudents on the front end.

What should the Kentucky Bar Associa
tion and the Department of Public Ad
vocacy be doIng to Increase attorneys
going into public Interestlaw?

1. Make presentationsabout public ser
vicejob opportunities at the law schools.

2. Emphasizethat public interest lawyers
deal with interestingand significant is
sues;that they arenotinvolvedwith simp
ly boring, routine,repetitivework.

3. Provide internshipsat public service
agenciesandemphasizethat theseinter
nships will give students valuable ex
perience in developing their skills, no
matter what area of law they eventually
wind up in. Fhe Director of our ViTA
program has told me that one reasonso
manyof our studentssignup for VITA is
that they believe they will get valuable
hands-ontax experience, while at the
sametimehelping thepoor.

4. Provide additonal funding through
IOLTA andother mechanismsfor fellow
ships for interns with public services
agencies.The IOLTA Fellowships we
currently have enable someof our stu
dents who need to work for financial
reasonsto chooseto work for public ser
viceagenciesrather than forprivatefirms.

5. The KBA andjudgesmust act to show
that public service work is important
work. If private firms in their hiring

processwould givepreferenceto students
whohad goneoutandworked a couple of
yearsfor legal aid or the Departmentof
PublicAdvocacy, I think that would help
to get themessageacross.

When apersongraduatesfrom lawschool
and passesthe bar exam, Is the attorney
ready to representcriminal defendants?

The opinionof thepublic-serviceoriented
faculty member I askedfor advice is that
our studentsupongraduatingand passing
the bar are probably capableof repre
senting individuals charged with mis
demeanors,but shouldnot beouton their
own defending individuals facing felony
charges.

Do you have a prosecution/criminal
defenseclinic? Why? If not, why notand
do you expectto establishone?

No.Wehavedisbandedour extemclinical
program, becausethe ABA has imposed
very stringent requirements on such
programs., We didnot feel that wecould
meet theserequirementsespeciually the
requirementsin terms of full-time faculty
supervision, given our current staffing
levels.Barring either a totally unexpected
substantial relaxation of ABA require
ments, I do not foreseeany revival of a
criminal clinical program in the near fu
ture.

Doesyour law schoolhave a NationalAs
sociationof Public Interest Law Chapter

No. How do we go about establishing
one? Editor’ 3 Note: Seeaccompanying
NAPIL article.J

Any other thoughts?

I think youhaveraisedanimportantprob
1cm which needsto be addressedby the
bar asa whole. Any realsolution is going
to needthe cooperationof theprivate bar
and all 3 statelaw schools.

LOWELL F. SCHECHTER
Dean,SalmonP. Chase
Collegeof Law
NorthernKentucky University
HighlandHeights, KY 41076
606 572-5340

I believethe Departmentof Public Advocacy to be oneof the outstandingagenciesin the
Commonwealth.The caliber of representation is excellent, the attorneys committedand
competentand the philosphy exemplary.I know of no greater field of law or agencywhicha
beginninglawyercould enterthatwould givegreaterexperience,betterinsiructionandhigher
ethicalassociationsthan the Department of PublicMvocacy.

L StanleyChauvln, Jr. President,American BarAssociation,1989-90

June1990tTheAdvocate11



WHITTLING AWAY AT TUITION
DEBTS WHILE HELPING THE
POOR

Only 3% ChoosePublic Interest

Surveysconsistentlyshowthatasmuchas
40%of incoming law school classesex
pressan interestin public interestlegal
careers. Unfortunately, few of these
young would-be public servantsfollow
through with their first-year plans. In
1987, only 3% of law school graduates
chosepublic interestcareerpaths,while
633% choseprivate law firm practice.
Thesestatisticsare dishearteningwhen
viewed againstthe backdropof a legal
systemwhich consistentlyneglectsmore
than80%of the legal needsof thepoor.

Why So Few?

Somethingdrastic is happeningto law
students’ career aspirations over the
course of their legal education.Fmgers
point to a tight job market,the traditional
law school curriculum, aggressivelaw
firm on-campusrecruiting, and the per
ceivedselfishnessof a generationwallow
ing inmaterialism.Althougheachofthese
factors may affect students’ career
choices,anotherfactorpresentsan insur
mountablebarrierto public interestwork:
law studentdebtburden.

It is no coincidencethat the declinein
public interest legal placementhas an
companiedexploding law school tuition
rates,an increasein law studentreliance
on loans, and a rapidly expandingdis
parity betweenstarting salariesin the
public andprivatelegalsectors.Indebted
for an average of $35,000, most law
schoolgraduateshavemortgagedtheirfu
tore to fmancetheir education.

Even those graduates who retain their
commitmentto public service through
graduation,andwork for a public interest
employer,often are unableto remainat
their jobs and still pay back their law
schooldebts.

A recent survey of legal services and
public defenders offices, jointly con
ductedby the National Legal Aid and
DefendersAssociationandTheNational

Association for Public Interest Law
NAPIL foundthat58% of organizations
that had experienced problems with
retaining their attorneys cited education
loansasan importantcause.

Poor Clients Suffer

In the 1990s, the legal profession will
continueto be inaccessibleto all but the
wealthy and those who plan to become
wealthyrepresentingthosewho canpay
to hire anattorney.

The realvictims arethe vast numbersof
poor peoplewho are unable to receive
assistancefor essentiallegalneeds.

Aid ProgramsCan Help

In responseto this growing crisis, law
schools,bar associations,legal services
attorneys,public defenders, and legis
lators have begun to look for ways to
eliminatethedebtburdenbarrierto lower-
paying public interest practice. These
concerned membersof the legal com
munityhaveembracednew post-graduate
financial aid programs,which defer or
forgive educationaldebts for graduates
pursuingpublic interestcareers.

In the past 4 years, close to 30 post
graduate loan repayment assistance
programsLRAPshavebeenestablished
at law schools,andthe first state-financed
loan repaymentassistancelegislationhas
beenpassedinMaryland.Lawstudentson
anadditional40 campusesarein various
stagesof advocatingfor LRAPs so that
they and their colleaguescanfulfill their
public interest careeraspirations,andad
vocatesin at least4 statesareseekingto
establishstate-wideprograms.

At its 1988 annualmeeting,theAmerican
Bar Association addedits voice to the
growing chorusof loan assistancesup
porters.The ABA passeda resolutionen
dorsing LRAPs and calling on the legal
communityto establishsuchprogramsin
order to opendoors to public interest
careers and improve legal servicesto

under-representedconstituencies.

A loan repayment assistanceprogram
reverses more traditional financial aid
plansby distributingbenefitsaftergradua
tion, basedon employment and salary
criteria.Althoughunorthodox,this rever
sal makessensein the legal education
context. The past decade has seen law
schooltuition ratesjump more than 150%,
while loanssupplantedgrantprogramsas
the basic component of federal higher
educationfunding. As a result, law stu
dents,relying heavily on loans,rackup
tens of thousandsof dollars in debt by the
time they graduate.

How It Works

To a large extent, this systemoffinancing
legal educationis made possibleby the
high post-graduate salaries which most
law school graduates enjoy. However,it
precludes debt-burdened graduates from
pursuing lower paying positions in the
public interest field. An LRAP solvesthis
problem by efficiently allocating limited
financial aid resourcesto those who, be
causethey choosepublic servicescareers,
aremostheavilyburdenedby debtobliga
tions after graduation.

Most of the LRAPs designatequalifying
employmentas working for the govern
ment, legal services,or a non-profit or
ganization as definedin the IRS Code,
Sections 501c3 or c4. The
programs defer a portion of educational
loans while the graduate remains in
qualifying employment. The majority of
programs phase in loan forgiveness, by
which student debtiswholly forgiven fol
lowing a certainnumberofyearsinpublic
interestemployment.

Where It Is Working

Currently,graduatesof the following law
schools benefit from somevariationof
this program:AmericanUniversity,Bos
ton College,Capitol University, Colum
bia University, Cornell University, Duke
University, Fr2nlclin Pierce University,
GeorgetownUniversity,Hamline Univer

Michael Caudell-Feagan
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sity,HarvardUniversity, Loyola Univer
sity LosAngeles,NewYork University,
NortheasternUniversity, Northwestern
University, Ohio Northern University,
SantaClara University, StanfordUniver
sity, Suffolk University, TulaneUniver
sity, University of Baltimore,University
of California at Berkeley, University of
Chicago,UniversityofMaryland,Univer
sity of Michigan, University of Notre
Dame, University of Pennsylvania,
University of Southern California,
Universityof Virginia, YaleUniversity.

A Variety of Models

Not surprisingly, loan repaymentassis
tanceprogramscaughtonfirst at thewell-
endowed, private law schools. Other
schools facing greater budgetarycon
straintscanlook to statelegislatures,the
private bar, community organizations,
and foundationsfor loan repaymentassis
tanceinitiatives.Thelegalcommunitycan
drawon severalinterestingmodelsas al
ternativesto law school-fundedloanassis
tance.

Statelegislatedloan repaymentassistance
programshave proven to be comprehen
sive, feasiblealternativesto law school-
basedprograms. In 1988, Maryland
Legal ServicesCorporation,under the
leadershipof Director RobertRhudy,is-
suedits ActionPlanfor Legal Sen’icesto
Maryland’sPoor, which countedamong
itsproposals,astate-legislatedloanrepay
ment assistanceprogram. Triggered by
the legal services community, the
Maryland loan assistancelegislative ef
fort garnered crucial support from
educators,students,theprivatebar,legis
lators, and the governor, who allocated
$100,000for the program in the 1989
fiscalbudget.In its first year,theprogram
helpedapproximately 40 graduates of
Maryland graduateschoolspursuepublic
interestcareersinMaryland.With similar
cooperativeefforts,otherstatesshouldbe
able to incorporate loan assistanceinto
state post-secondaryfunding programs
andat relatively low cost,improve legal
servicesto impoverishedcommunities.A
similarbill hasrecentlybeenpassedby a
Florida Houseof Representativescom
mittee, althoughit onlycoversstateattor
neysandpublic defenders.

Local andstatebarshavebegun to move
beyondjust advocatingfor statelegislated
LRAPs; many bars are now developing
innovative methods for financing their
own loan forgivenessprograms,through
bar associations,by "stand-alone" non
profit corporations,andthroughagencies
of the state legislatures.The ArizonaAs
sociationforPublicInterestLaw AAPIL
is a recentlyincorporatednon-profit with
a boardof directorsmade up of leadersin

the legal services, state bar, and law
school communities. AAPIL is in the
processof raisingfundsfor loan forgive
ness, and has already arrangedthat the
proceedsfrom the recreational activities
at this year’sstatebar conventionwill be
used for AAPIL’s LRAP. The Columbus
Bar Association in Ohio has granted
$15,000in scholarshipsand stipendsto
graduatesof Columbus’ two law schools
whopursuecareersinpublic interest law.
And LRAPproponentsinTexashopethat
they will be able to establishthe nation’s
first LRAP financedsolelyby a statebar
insteadof the government.

Community-basedloan repayment assis
tanceprogramsmightbemodeledafteran
innovativeproject launchedby a groupof
pastpresidentsof the greater NewHaven
Board of Realtors.Acknowledging that
they reap the benefits of strong com
munity leadership and public service,
thesebusinessleadersendoweda local
loan assistanceprogramfor legalservices
attorneys,social workers, public interest
advocates,public health workers, and
otherprovidingcommunityservicesin the
area.

First year responseto the program has
beenso overwhelmingthat the board of
directorshasdecided to expand the pro
gram. granting10 loan subsidiesinstead

of the 5 originally planned."There’s a
greater need than we anticipated," ex
plains John Donnell, program chair.
"Thesepeopleare very committedand
providing tremendous services, so we
don’t want to turn any of them away."

Bar leaders can replicate this successful
programwith law firm or businesscorn
munity funding. On a small scale, law
firms might considercontributing to a
fledgling law school-administeredLRAP.
An LRAP couldbenamedin honorof a
donor law firm, just aseasily asawingof
a law school library.

Studentgroupsandschool administrators
havetappedseveralother sourcesfor loan
assistancefunding. Stanford Law School,
for instance,receivedseedmoneyfor its
programfrom a CumminsEngineFoun
dation grant.The University ofCalifornia
at Berkeleysolicited and receivedLRAP
funds for the U.S.Departmentof Educa
tionthroughitsFundfor the Improvement
of Post-secondaryEducation.Finally, the
TennesseeBarFoundationIOLTA Inter
eston Lawyer’sTrustAccountsProgram
hasestablishedloan forgivenessstipends
which will be offeredby public interest
organizationsto attorneysthey seek to
hire. Membersof the private barcanplay
animportantrole in soliciting suchgrants.
They canhelp the legal education corn-

KENTUCKY BAR ASSOCIATION
PUBLIC Th[TEREST LAW SECTION

ThePublic InterestLawSection PILS, of whichlam a memberandSecretary,is a sectionof
theKentuckyBarAssociationwhosemembershipincludes bothcriminalandcivil lawyers.The
Sectionholdsquarterly luncheonmeetingsfeaturing outstandingspeakers.The Section has
madean effort to ensurethat overa period of time there will be a widearrayof speakers,both
representingandappealingto the divergentmembershipof the Section.The latestspeakerwas
JeffersonCircuitJudge RebeccaWesterfield,co-chairof the GenderFairnessTaskForce.In
recountingtheplans,presentstatus,andobjectivesof the Task Forteestablishedby the Chief
Justicein cooperationwith the KentuckyBarAssociation,Judge Westerfieldalsoenumerated
two recentpersonalexamplesofsexualdiscriminationin the legal arena.

Otherspeakershave indudedformerGovernor and 6th CircuitCourtof AppealsJudge Bert
Combr, SupremeCourtJusticesDonaldWintersheimer,CharlesLeibson,andDanJackCombs;
CourtofAppealsJudgesJohn Miller andAnthonyWilhoit U.S.District Court JudgeWilliam
0. Bertelsman U.S. Bankruptcy Judge JoeLee, AttorneyGeneralFredCowan;attorneyJoe
Childersfounderof a non-profitpublic interestlaw firm; and- of particularinterestto the
criminal bar - now former, then, Parole Board Chairman Ron Simmons.

Someof the activities thatPILShasbeeninvolved in have includedpromotingthe adoptionand
implementationof IOLTA in Kentucky,urging the Kentucky Boardof Governors to adopta
policy againstBar Associationgroupsmeetingin any facility that discriminates,sponsoring
continuinglegal educationseminarson various topics, monitoringlegislation affectingin
digentsandotherstraditionallyunderrepresented,monitoring andpromoting Supreme Court
rulechanges,andadvocatingthe appointmentof a state-wideGenderBiasTaskForce.

Theactivitiesof PILS aredependenton the democraticinput andparticipationof itsmember
ship. To becomea memberof PILS, all you needto do is checka box this fall on the annual
form usedto renewmembershipin the Kentucky BarAssociationand payan extrafee of $5
dollars.

OLEH TUSTAN1WSKY
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munity identify likely funding sources
andcontributevaluablelettersof support
for grant proposals.

Conclusion

Contrary to popularbelief, law student
surveys and placementoffice anecdotes
indicate that there exists no shortageof
young attorneys anxiousto work in legal
servicesand public interest law. Unfor
tunately,thesestudentsfacemanyinstitu
tionalizedbarriersto the pursuitof their
aspirations.Oneof themostprohibitiveof
theseobstacles is educationaldebt,and
thelegaleducationcommunityhaslighted
uponan effective solution: post-graduate
loan repayment assistanceprograms.
Law schools with sufficient resources
have alreadyestablishedloan assistance
programs for their graduates.The chal
lenge remains, however, for educators,
community groups,bar associations,and
governmentleadersto expand loan repay
ment assistance and open the door to
public interest legal careersfor graduates
of all schools.

Theseprograms areeasily administered,
relatively economical,and can make a
significantdifferenceinour ability to pro
vide unmet legal needs. For additional
informationregardingexistingprograms
and advocacy efforts, contact NAPIL,
1666ConnecticutAvenueNW, Suite424,
Washington,DC 20009;202462-0120.

MICHAEL CAUDELL-FEAGAN

Michael Caudell-Feaganis the Executive
DirectoroftheNatlonalAssociationforPublic
InterestLawNAPIL. Thisarticle is reprinted
from the Summer1989 PB! Exchange. The
cartoon is reprintedwith permissionfrom the
April 1988 issue of The NAPIL Connection.
The Loan RepaymentAssistanceProgram
Comparison Charts are reprinted from
NAPIL’s 1989 Loan RepaymentAssistance
Report.

10 REASONS
TO BE A PARTOF

NAPIL

1 Be Part of a Dynamic & Growing
Network of Student & Graduate
Funded Public Interest Fellowship
Groups.NAPIL wasfoundedin 1986 by
15 law student public interestorganiza
tions. NAPIL is currently 65 member
programs strong. This past year, NAPIL
memberprogramsraisedover$800,000to
fund 520 summerfellowshipsandproject
grants-a 60% increasein revenuesover
thepreviousyear.

2 Tap Into Existing ResourcesOn
Other Campuses.NAPIL servesas a
clearinghouseandaresourcecenteronlaw
student public interestactivities. By
producingpublications,suchas the 1989-
90Directory ofMemberGroups.exchang
ing information on individual programs,
and working with NAPIL’s Organizer,
programs can learnfrom and replicatethe
successesonothercampuses.

3 BenefitFrom Fundraising & TaxEx
pertise.NAPIL providestechnicalassis
tanceandspecializedtraining to law stu
dentspromoting public interestinitiatives.
Forexample,NAPIL’s CampusOrganizer
has attained specialized training in
fundraising campaigns, including per
sonal, mail, and telephone solicitation.
This past summer,NAPIL hired a public
interest law finn to produce a merroran
dumfor public interestgrantprogramsad
dressing the tax and reporting require
ments they and their grantrecipientsneed
to satisfy.

4 ParticipateIn The National Con
ference&CareerFalr.Eachyear,NAPIL
organizesa National Public InterestLaw
CareerFair andPublic Interest Law Stu
dent Conference.Over 800 studentsand
graduatesattendedthe 1989 Fair andmet
with representativesfrom l30publicinter-
eat organizationsand government agen
cies.The5th AnnualConference,Students
Making a Difference,is the only national
gatheringof law students, law school ad
ministrators,andpractitionersworking on
public interestinitiatives. Participantsex
change invaluable information on their
campusand communityprograms.

5 ReceiveFinancial Benefits. NAPIL
solicits contributions from the country’s
largestlaw firms as part of a campaign
entitled ThePublic ServiceChallenge.In
its first year, The Challenge raised
$120,000from 26 law firms. Eachmember
program receivedbetween$1,600-$4,000
to be usedin their grantdisbursalprocess
andwe hopeto doublethat amountin the
comingyear.

NAPILandSMH-KaplanBarReviewSer
vices have also recently entered into an
agreementtoprovide2 Public InterestLaw
BarReview Scholarshipsto everymember
programfor their usein 1990.

6 Be Part Of TheSolution To Barriers
Confronting StudentsAnd Graduates
Pursuing Public Interest Practice.
NAPIL assistslaw studentsandothersin
terestedin removingthe barriersconfront
ing students and graduatesinterestedin
pursuingpublic interest careers. In addi
tion to ourwork on student and graduate
fundedfellowships,NAPIL has takenthe
leadin 2 otherareas:

- Loan Assistance/ForgivenessAd
vocacy: NAPIL has becomethe clearin
ghousefor information on loan repayment
assistanceprograms, by producingan ac
tion manual with the assistanceof the
ABA/Law Student Division, a com
prehensivereport of existing law school

basedLRAP programs,and fact sheetson
the issue.NAPIL alsoworkswith thelegal
servicescommunity andotherproponents
ofLRAPs.

- Public InterestPlacementResources:
NAPIL efforts include advocacy for more
public interestcareercounselors,aswell as
thedevelopmentofmaterialsandprogram
rning for public interestcareers.TheFel
lowshipsGuide,Directory of Public Inter
estLegal Internships,and AnnotatedBib
liography for Public InterestPlacement
Resourcesare distributed annually to
memberprograms and provide invaluable
informationonpublic interest careers.

7 PartIcipateIn RegionalTraining Ses
sions. NAPIL works with member
programs through campus visits and
regionaltrainingto provide individualized
andspecializedassistanceon areasofcon
cern.Lastacademicyear, NAPIL’s staff
visited approximately70 law schools.So
far this year, regional training sessions
have beenheld in New York and North
Carolina. Further sessionsarecurrently
beingplannedin Atlanta,LosAngeles,San
Francisco,BostonandChicago.Visits and
trainings are altered to serve the
participants’needs,but generally provide
assistancein the areasof fundraising,or
ganizing, andpublic relations,andprovide
the opportunity for groupsto network and
exchangeinformation amongthemselves.

8 Impact Leading Legal Organizations.
NAPIL actsas a spokespersonfor law stu
dents concernedwith thelack of accessto
legal representation in our society. By
playing a prominent role with organiza
tions suchas theABA, NLADA, National
Association for Law PlacementNALP,
and Law School Admissions Council
LSAC, NAPIL has beenable to focus
their attention and resourceson our con
cerns. As a result NALP establishedthe
Task Forceon thePublic Interest,theABA
produceda loan assistanceaction manual
and passeda resolution endorsingloan for
givenessand income sharingprograms,
andtheNLADA recentlyconducteda sur
veyof its membersto beginto examinethe
problem of debtmanagementin recruiting
and retaining lawyers for legal services
work All of the projects wereundertaken
with the guidance and assistance of
NAPIL.

9 Take An Active Role In Establishing
NAPIL’s Agenda. NAPJL exists for the
purposeof serving andstrengtheningour
memberprograms.All memberprograms
thathaveestablishedapublicinterestgrant
program maintain a seat on NAPIL’s
Boardof Directors. Through this govern
ing body, NAPIL’s memberprogramses
tablish the agendaand priorities of the na
tional office.

10Help To EnsureThat TheseBenefits
Continue. Join with NAPJL in lending
supportto the national law studentpublic
interestmovementand giving law students
a voice in ensuringthat our legal system
will serve those in need.
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NLAD*A
AVOICE

Whenindigentpeopleaccusedof crimes
needhelp, theyoftenturntodefendezsand
assignedcounsel.Whendefendersandas
signed counselneed help, many have
found theNLADA to be theplaceto turn.

NLADA is a private, not-for-profit na
tionalmembershiporganizationdedicated
todevelopingandsupportinghighquality
legal help for poor people in America,
NLADA’s goal is to ensurethat all of
America’spoorpeople- thoseaccused
of crimes aswell asthosewith civil com
plaints- cangetqualitylegalhelp when
theyneedit.

NLADA members- over 25,000 - are
primarily programsthat provide civil
legalaid and criminal defenseservicesto
poorpersons.Aboutl0%ofallcivillegal
aid offices andcriminal defenseservices
in theUnitedStatesaremembers.-

Formaximumimpact NLADA’s efforts
are concentrated on the issues and
problemsthat directlyaffectlegalservices
for poor persons.NLADA representsno
clientsdirectly.

NLADA Activities

Ensuringthatpoorpeoplegetqualitylegal
service is pursuedin severaldifferent
ways. Someof NLADA’s activities in
clude:
1 building support for legal services
among public officials, community
groups, public interestgroups,organized
barassociations,individual attorneys,and
businessorganizationsandleaders;
2 coordinatingthenational activities of
legalservicesadvocates,informing them
of events affecting legal services,and
fostering discussionand communication

amongthem;
3 providing training, technical assis
tance, and other direct services to
providersof legal assistanceand their
fundingsources;
4 developing standards to guide
providersin deliveringhighquality legal
services;
5 conductingnational pilot projects to
developadvancedtechniquesand systems
for legalservices;
6 advocatingdirectly for legal services
beforenationaland statelegislative, ad
ministrative,andjudicial bodies;
7 informing the public about legal ser
vicesandpublicly advocatingthe right of
poor personsto high quality legal ser
vices.

NLADA Sections

Much of this work is done through
NLADA’s staffandthedifferentsections
of the association.Someof thesesections
include:
1 Appellate DefenderSection,
2 DeathPenalty Litigation Section,
3 DefenderTrainer’sSection,
4 Women’s IssuesSection,
5 LegislativeAdvocacySection,
6 IndigentDefenseServicesSection,
7 Juvenile Law Section,
8 Paralegal/LegalAssistantsSectionand
9 Private Bar Section.

NLADA Projects

Section members often work with
NLADA staff to produce national
projects.SomerecentprojectsofNLADA
include the:

1 Standardsfor theAppointmentandPer
formance of Counselin Death Penalty
Cases,

2 Standardsfor the Administration of
AssignedCounselSystems,
3 Guidelinesfor NegotiatingandAward
ing GovernmentalContractsfor Criminal
DefenseServices,
4 CaseWeighting Project Systems: A
Handbookfor Budget Presentation and
StandardsandEvaluation Designfor Ap
pellateDefenderOffices.

Capital Report

DeathPenalty Litigation Section mem
berswork with NLADA staff to produce
Capital Report, a newsletter published 6
timesa yearthat featuresarticles on trends
in the trial, appealandconviction stages
of capitalcases.CapitalReportsubscrip
tionsare available to thoseworking on or
interestedin the defenseof deathpenalty
cases,but arenotavailable toprosecutors.

NLADA Training

NLADA has also established training
eventsdesignedto aid defendersand as
signedcounselin theirwork. Recenttrain
ings include NLADA’s annual death
penalty trainingevententitledLife in the
Balance:DefendingDeathPenalty Cases,
a DefenderManagementtraining,andthe
first Appellate Defender training in 10
years.

For more information about NLADA’s
DefenderDivision, pleasecall or write us
at:

MARY BRODERICK
Director,DefenderDivision
NLADA
1625K Street,NW 8thFloor
Washington.DC 20006
202452-0620
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NLADA
Individual Membership Application
Pt.... answsrall qusstiorison applicaUonPt..,. print or type.

Nama

Address

City,

Occupation

_Zip

Telephone Numbers: office hrirnal

Ch.ck appropriate m.mb.rshlpcategory.

o Individual AttorneyMember, $50
o Non-attorneyProfessional.$25

investigators,social workers,paralegals.etc.
o Client Member, $15
O StudentMember. $15
o SustainingMember. $100
o Life Member, $1,000 or more one-time payment

NLADA Sections

Chick appropriate voting classIfIcatIon.’

o Public Member
o Defender Member
O Civil Member
o Client-Civ Member
o ClIent-DefenderMember

You, vufine la,se4flcatlond.tennin.s tiaI car.dldatsayou vote for in
the NLWA Scaldand Cc,nmitt..election.. Public Mstnbers vote for
Public sees.on th. Board.O.f.nder Mnbu,i vole far D.f,ndur s..ts
on the Board and on the DefenderCommIttee.CM Membersvote for
CM seatsat the Board and on th. Clvii Committee.Cllent.CM
membersvote for Clvii seatsan the Board and CM Commltt.. and icr
CI1nt s.atson fo. Board.Client-DefenderMembersvote icr Defender
seatson the Board and Oel.ndsrCommItS., and for Client seatsan
the Board. If you do notch.ck eny clsssiflcatlon,you will be listed se
a Public M.mb.r.

Check the boxes below of those sections you wish to join. Amounts shown are annual dues. * To enroll in an NLADA sec
tion, you must either:

1. be a current NLADA individual Member; OR
2. be appointedby a current Program Member to that specific section."

o A Appellate Defender Section, $5 sioo
0 B Defender Trainers Section, $10 36110

O C Native American Section, $5 soo
o 0 Juvenile Law Section,$5 36300

o E Legislative AdvocacySection, $5 t54O0

o F Disability Rights Section,$5 36500

o G Paralegal/LegalAssistantsSection, $5 36510

O H Private Bar Section, $10 36520

o I Civil Trainers Section, $10 36105

o J Senior Citizens Section, $5 36600

o K Social ServicesSection, $10 sioo
o L Student Legal ServicesSection, $5 36710

o MWelfare Section, $5 36720

o N CommunicationsSection, $10 36130

o 0 Rural Advocacy Section, $5 36540

o P Indigent DefenseNetwork"’
O Q Farmworker Law Section, $5 36115

o R Death Penalty Litigation Section, $10 36150

o S Women’s IssuesSection, $5 36725

Cliants maintaining currant NLAOA Client Individual Memberships may participate as members ol sections without paying section dues.
‘Current NLAOA Program Members may designateone personas a m.mD.r of eachsection.

fj by the AMA Bar lntotmst’Osi Project-no duesrequired.

Additional ContributIon

I know that NLADA needs financial support. In addition to my dues, I am contributing $ to support
NL.ADA’s work for legal services. write in amount

Membership dues $___________
Section dues

___________

Contribution

___________

TOTAL ENCLOSED $________

Membershipdues are tax deductible. Membership is for one year from receipt of this Membership Application. Please enclosepayment with application.
Matte checkspayable fo NLIiO&

Please r.tum to:
National Legal Aid and Defender Association
Membership Department
1625 K Street, N.W.
Eighth Floor
Washington,D.C. 20006
202 452-0620

Oata
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RACIAL BIAS IN CRIMINAL JUSTICE SYSTEM

RACIAL/ETHNIC BIAS IN THE COURTS
iT’S ALL THINGSCONSIDERED,.,I’m
Noel Adams. Almost 1 out of every 4
young black males in this country is in
prison, in jail, on probation,or on parole,
That’s 1 in 4. Among young whitemales
the numberis 1 in 16. The numberof
young black men in the criminal justice
systemis now higher than the number
going tocollegeAnd theannualcostfor
incarcerationis estimatedat 23 billion
dollars.There’sa newstudyaboutyoung
black menin the criminal justicesystem.
The reportdoesnot try toexplainwhy the
numbersare sohighforblackmen.In
stead it looks at the end result. Con
gressmanJohnConyers of Michigan
believesthe currentjusticesystemisper
petuatingtheproblem.

John: "In prisons there’s little or no
rehabilitation,but there are fewer drug
treatment programs. There’s no job
preparationandyou’re talkingaboutapart
of thecommunitythat’s experiencingun
employmentratesthat hoverssomewhere
in the 30 and4O%of the rates ofun
employment. So by increasing the
severityofpunishmentyou’re guarantee
ing that you’ll needmore cells, that it’s
going to costyou more, andyou’re going
to getrelatively little in termsof an effec
tive criminaljusticeresult."

Noel: Thestudy callsit a failure of theget
toughapproachto crimecontrol.

John:"That tomeis theone delicateand
sensitive issue to which more decent
public officials have to repair sothat we
cantry to begin to geta rational discussion
about this increasingseventyof punish
mentwhichhas,while it’s costusbillions,
hasgottenus very, very little."

Noel: With regard to the crimerate, the
study saysthat thegettoughapproachhas
put more people in prison and yet the
victimization rate hasn’t gone down.
Couldn’t you argueit the other way, turn
it around andsaythat thepeoplewhohave
beendoing the crimes are now in prison,
therefore thecrimerate hasn’t changed?

Racial andethnicbiasin thecourtsis a topic that hasgenerateda good dealof attentioninside
thelegalprofessionin recentmonths.Materialson this issuehavebeencoliectedby theNational
Center for StateCourts NCSCInformationService.

In March, TheNationalLawJournalreported that NCSCwould be actingas a clearinghouse
for information generatedfollowing creationof the National Consortium of Commissionsand
TaskForceson Racial/EthnicBias in the Courts. The Consortiumwas createdasa way for
groupsstudyingbiasin variouscourts"toshareourresearchgoalsandmethods,[and] to provide
ablueprintforfutureeffortsofothertaskforces,"accordingto aquotefromEdnaWellsHandy,
executivedirectorof New York’s JudicialCommissiononMinorities.

NCSCstafflawyerPhillipLattimoreandinternJeremyD. Blankhaveprepared 2 bibliographies
containingmaterialsgeneratedby, relevant to, or concerningthe commissionsandtask forces
studyingracial bias in court systems.

Racial/EthnicBias in the Courts Bibliography I lists 6 statesNew York, Washington,
Michigan,Oregon,New Mexico,andNew Jerseyand1 CanadianprovinceNovaScotia that
have commissionsor task forces,as well as the American BarAssociationCommissionon
Opportunitiesfor Minorities in theProfession.Materials that havebeenproducedto dateby
thesecommissionswhich arc notedin the bibliographyincludequestionnaires,memoranda,
reports,pressreleasesandpamphlets.

Questionnaireshavebeen designedfor a numberof differentgroupswithin orassociatedwith
the court system,including: Questionnairefor JudgesRelatingto Judicial Selectionand the
PerceptionofRacialFairnessandSensitivftyinthe CourtroomNY, andSurveyQuestionnaire
for the 15 ABA-approvedNew York Law SchoolsRequestingData on Admissionsand
PlacementPractices,LawSchoolEnvironment,Minority Organizations,andClerkships,etc.

Memorandacoverawide varietyof commission/taskforceconcerns,for example: Memoran
dum for Dr. MonicaHolmes 12/5/88 regardingasampling designand methodologyfor
distributionof litigator’s questionnaireNY; Memorandumtomembersof the TaskForceon
Racial/EthnicIssuesthat detailspersonalcontactassignmentswith representativesof special
interestgroups8/29/88Ml; andNewJerseyAdministrativeOffice ofthe Courts Interoffice
Memorandumon Suggestionsfor Workingwith CommitteesfFaskForcesJune6, 1985.

Substantivereportscontainedin the bibliographyare, to date,interim ratherthanfinal, e.g.,
WashingtonStateMinontyandJusticeTaskForceInterimReportMarch,1989.Otherreports,
aswell aspamphletsand pressreleases,relateto the roleof the commissions/taskforcesrather
thanto theirconclusions,for example:Reportof the New York StateJudicialCommissionon
Minorities; Pamphleton the Michigan Supreme Court Task Forceon Racial/EthnicIssuesin
the Courts and Projectand Activities Booklet, ABA Commission on Opportunities for
Minoritiesin the Profession.

ThesecondNCSClist Racial/EthnicBias in theCourtsBibliographyII, consistsprimarilyof
news clippingsfrom severalstates.It alsoreferstobooks,journals,andmiscellaneousmaterials
on thequestionof bias in court systems,suchas: The Impactoft/seEthnicityand Genderof
Defendantson theDecision to Rejector DismissFelony Charges,by CassiaSpohn et aL,
Criminology, Volume 25, Number1, 1987,pp. 175-91;Sex,Race,andtheLaw, by Jeanne
Gregorybook;and Informationon theNwnberof Minority andWomenU.S. Attorneys,U.S.
DepartmentofJustice,January,1988.

Both bibliographiesprovidea"check-off"featurethat allowsreadersto indicatematerialsthey
would like to receive from NCSC. There is no chargeNCSC’s Information Service is
supportedby assessmentsfrom the statesand byagrantfrom the StateJusticeInstitute;persons
who seekandreceiveinformationareaskedto completean evaluationform. Personsrequest
ing this informationcan alsoask to be placed on a list to receiveupdatedinformationasit is
complied by NCSC. ContactPirillip LattimoreIll, NationalCenterfor State Courts,300
NewportAvenue,Williamsburg,VA 23187-8798.Phone804-253-2000.

NLADA, 1625 K Street, NW, 8th Floor Washington,D.C. 20006. Reprintedwith Permis
sion.
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John: "If that hasin factbeenhappening,
wearedoingthisat suchan incrediblecost
of humanresourceof greatunfairnessbe

causewhat this reportis suggestingis that
whatwehaveis a crinrina] justicesystem
that isracistonimpactif notby intention.
Now just a word aboutwhatelsecouldbe
happeningsinceone and a half billion
dollars of the 8 billion dollar drugbudget
underMr. Bennett’s domainis going for
federalprison construction,butthereisno
treatmentin anycity available on demand
from apersonwhois tryingto getoutfrom
the evil of addiction."

Noel: Whatabout the idea asoutlinedin
the study to reversethe trend as you’re
talking about,decriminalizesomeacts?

John: "Lights go on when you say
decriminalize.What I have in mind is
stopping adding on to the incredible
prison sentencelengths,and that is not
decriminalization.What we needare al
ternativesto incarceration.What we do
needisanadditionalcomplimentarystudy
by G.A.O., for example, to study which
paroleprogramsare really working, and
on what conditions and terms are they
most effective."

Noel: Yourpoint is, andthe point of the
study I gather is, thatanentiregeneration
of youngblack leadershipis being lost?

John: "It devastatesin so many ways.
Not only the individual tragedybut the
family, the community, the national
productivity, the whole possibility of
womenstarting families with thesemen
who would have beentherebut who are
not by virtue of incarceration.Between
thesefactors, what we have is a social
tragedythat goes evenbeyondcriminal
justicepolicies."

Noel: Talking with us from his office in
Detroit, CongressmanJohnConyersdis
cussing a study releasedtoday by The
SentencingProject, a group which
promotessentencingreform.

National Public Radio
2025M Street,N.W.
Washington,DC 20036
202 822-2000

"This report war originally reported on the
NPR news and information magazine,"All
ThingsConsidered" on Februay26,1990and
is printed with the permissionof National
Public Radio. Any unauthorized use is
prohibited."

"If you want to learnaboutsociety, look
into its prisons,"said one of the greatest
Russiannovelists,FyodorDostoyevsky,
who was in prisonhimself.

Nationally, blacksgo to prison at a rate
nearly10 timesthat of whites1984figures
indicate. But in February1990,a national
reportwasreleasedthatstates1 in4young
black American men mainly agedfrom
20 to 29 yearsare in prison or jail or on
probation or parole. "Thesefiguresfinally
give somesubstanceto the criesof geno
cide of young black males," said Marc
Mauer, the author of the study "Young
Black Men andthe Criminal JusticeSys
tem: A GrowingNationalProblem"by the
SentencingProjectthat seekssentencing
reform.

"In Kentucky,theblack populationis8%,
but32% of the populationin our prisons
are black," said Ed Monahan, assistant
public advocatewiththe stateDepartment
of Public Advocacy and memberof the
Pro-Life Committeeof the CatholicCon
ferenceof Kentucky. "If you area black
defendantyou get treated differentlyby
prosecutors,judges,andjuries. Poverty
andeconomicfactors aremanifestations
of racism andcausemanyblacks to goto
prison. Prosecutorsalso have a way of
striking blacksfromjuries without cause.
Therearenot manyblacksin the jury pool
to startwith becausethenames aretaken

fromvoter registrations, andmany blacks
do not vote. Also jury commissionersin
different counties do not select many
blacksto be onjuries."

Monahan’soffice defendspeopleagainst
the death penalty. In his recent book
Black Robes,White Justice, Bruce
Wright, a NewYork StateSupremeCourt
justice wrote about the disparitiesin the
death penalty. "Since executions were
resumedin 1977; a black whokills a white
is about 60 times more likely to be ex
ecuted than a black who kills a black.
Even though there havebeen2,500white
onblack homicidesnationally since1977,
not a single statehasyet put to deatha
white who killed a black. A black who
kills a white is 10 times more likely to be
executedthensomeonewhokills a

Wright said.

"Hatred of blacks canstemfrom social
isolationandfear ofblacks," saidDistrict
Court JudgeGaryPayne,the only black
judge in the central Kentucky area.
"There aremore pooryoung blackswho
drop outof schooland donothave oppor
tunities. Most donothave adequateblack
male role modelsand often end up in
criminal activity."

The prisonfiguresfor Kentucky of black
malesincarcerated arehigh. RobertWet-

BLACK MALES IN PRISON

L to R JudgeGary Payne, Dr. William C. Parker

June 1990/TheAdvocate19



ter, executivestaffadviserof theCorrec
tionsCabinet,reported the numbersasof
December31,1989. Therewereatotalof
7,842black andwhite menin Kentucky’s
13 prisons, including 1 AmericanIndian.
Of this total, 5,486 are white men and
2,356 are black men. Much lower are
black and white womenprisonerswith a
total of 447,with 170 beingblack.

In thenational study,Mauer reported the
numberof young black men underthe
control of the criminal justice systemat
609,690, which is greater than the total
numberof black menof all agesenrolled
in college436,000asof 1986.Forwhite
males the comparable figures are
4,600,000total in higher education and
1,054,508,ages20 to 29, in the criminal
justicesystem.

At the University of Kentucky, there is a
ratio of 8 black females to 1 black male
graduating, according to Dr. William
Parker,vice-chancellorofminorityaffairs
andrecent1990recipientof a brotherhood
awardfrom the BluegrassChapter of the
National Conferenceof Christiansand
Jews.

"Society’s perception of black males is
part of the causeof more black men in
prison.It stemsbacktoslaverywheremen
were separated from women and were

fearedby the white population," said
Parker. "Black men have beenemascu
lated, and this attitude still exits
psychologically today. White womenare
taught at an early age to fear black men
becausethey are describedas hostile,
violent, andapt to rape you."

"Integration hashurt the black male be
causeof expectationsof white teachers.It
isaznazingtoseekidsinHeadstart-they
arebrightandhave aspirations.By the4th
grade, their aspirationsaregone," hesaid.
"When you arein a white environment,
black men in particularareunder a micro
scopeandexpectedtobe‘superior,’ which
causesmuchbitternessthat leadsto crime
and jail. We are lousy criminals because
wegetbustedmostly due to prejudice."

In order to resolvesomeof the causesof
more black men being in prison, Dr.
Parker has traveled to many areas with
seminarsand workshops.Whenhe retires
in July of this year and moves back to
Princeton, NewJersey,he plansto spend
more time trying to reachblack males.
"We must take young black malesand put
them in a classwith ablack teacher. They
havedonethis successfullyin Florida,but
nowpeoplearescreamingit isunconstitu
tional."

"I am putting together about 20 retired

black PhDs that can go into inner city
schoolsand spend a weekworking with
black males. Young people can rub
shoulderswith college and bankpresi
dents.More successfulblack malesneed
to be surrogatefathersof those sonsof
single black mothers.Black mothersare
veryprotectiveoftheir sonsandtheyneed
more support in order to cope with the
repressionin our society,"Dr. Parkeras
serts.

The national report on prisonscontained
many recommendations. Someof these
were diversion and dispute resolution
processesfor first-time offenders; victim
restitution and community service
programs;drug treatment programs;in
tensive probation supervision,employ
ment and educationprograms;uniform
sentencing procedures; and realization
that the "get toughapproach" isnotwork
ing.

LINDA HARVEY
INTERCOM
Kentucky Council of Churches
1039GoodwinDrive
Lexington,KY 40505

ReprintedfromIntercom, apublicationofKen
tucky Council of Churches,by permission.
Copyright,1990, KentuckyCouncilof Chur
ches.

Civil Commitment Materials
To promote improved legal representationof personssubjectedto involuntary civil commitment, the American

Bar Association’sCommissionon the Mentally Disabledhasdevelopeda variety of training packagesfor lawyers
and judges. The componentsof thesepackagesare: Involuntary Civil Commitment:A Manualfor Lawyersand
Judges; The National Center for State Courts’ Guidelinesfor Involuntary Civil Commitment; a video entitled
Commitmentto Advocacy;an up-to-date printout of citations andcasesummariesof all civil commitment cases
coveredin the Reporter; and a two-day training workshop, which canbe conducted by the Commission’s staff
or by others who want to adapt our format to conduct their own workshops.

Involuntary Civil Commitment:A Manual for LawyersandJudges1988 isavailable for $30; for orders of 10
or more, the price is $20 percopy. Commitmentto Advocacy1989,a VHS video, is available for $50 percopy.
The video, plus one copy of the manual, is available for $75.

The workshop package, designedfor adaptation on the local level, includes one copy eachof: Involuntary
Civil Commitment:A Manual for LawyersandJudges; Commitment to Advocacy;Mental Disability Law: A
Primer; Guidelinesfor Involuntary Civil Commitment;selectedcivil commitment article reprints from the Mental
andPhysicalDisability LawReporter;the casesummarypackageprintout and the workshopinstructor’s manual.
This completeworkshop packageis available for $195;extracopiesof the Manual, the Primer and the Guidelines
for group participants are $32 per participant.

Commission-conductedworkshopsfor up to 50peopleareavailableat a negotiableprice. For more information,
pleasecontact the Commissionat 1800 M St., N.W., Washington, D.C. 20036,202 331-2240.
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PUBLIC ADVOCACY ALTERNATIVE
SENTENCING PROJECT* PAASP
Partof the Solution toJail and PrisonOvercrowding

Funding for Continuation of the
Public Advocacy Alternative
Sentencing ProjectApproved by
theKentucky GeneralAssembly.

The 1990 Kentucky GeneralAssembly
approvedthe Governor’srecommended
appropriation of $104,700in FY 1990-91
and$109,500inFY1991-92forcontinua
tion of thePAASP.

Fundingatthis level will allow 4 sentenc
ing specialistsworking withdefenseattor
neysinprojectareastopresentto thecourt
punishment options other thanincarcera
tion.

If fully fundedthe program would have
increased the number of sentencing
specialiststo 18 acrossthe state.A full
staffwould haveput the courts in a posi
tion to adopt274non-prisonpunishment
optionsover the 1990-92 biennium thus
decreasingthe Corrections Cabinet’s
projectedneedof9,325prisonbedsby the
endof FY 1992by 274 beds.

The action takenby the Governor andthe
GeneralAssemblyin recommendingand
appropriating funds for the PAASP is a
recognitionthatKentucky cannotbuild its
way out of its jail andprison overcrowd
ing crisis. A recognition that alternatives
must be developed.Alternativessuchas
thePAASP which areamore responsible
useof public funds while achieving the
goals of punishment and community
safety.

Withoutthesupportof theDevelopmental
DisabilitiesPlanningCouncil, the Public
Welfare Foundation and formerCorrec
tions Secretary,George Wilson, the
PAASPwould nothavebeenavailable as
partof the solution to the currentjail and
prisonovercrowdingcrisis.

Overthe courseof the 1990-92biennium
defense attorneys, using sentencing
specialists, will continue to present
punishmentoptions to the court As the

benefitsof punishmentoptionsarerecog
nized by the courts,the 1992Kentucky
GeneralAssemblywill againhavetheop
portunitytocontinueits responsibleuseof
public fundsby expandingthe PAASP to
additionalcountiesthroughoutthe Com
monwealth.

Judicial ‘framing Grant Awarded
to DPA to Conduct ‘framing on
SentencingOptions

A judicial traininggrant awardedby The
SentencingProjectenablesthe DPA and
the AdministrativeOffice of the Courts to
conductajointtrainingsessionfor judges,

defenseattorneys,sentencingspecialists,
prosecutorsand probation andparoleof
ficers on punishmentoptions.This train
ing will replicatean earlier training ses
sionheld in January,1988.

Kentucky is one of 3 recipients nation
wide to receivethe award. The ability to
conduct a sessioninvolving the manydif
ferent componentsof the criminal justice
systemprovidesa soundbasisof under
standingand anopportunityto exchange
experiencesconcerningpunishmentop
tions. This is especially true now that
punishmentoptions are here to stay in
Kentucky.

Dave Norat

SELECTEDCUMULATIVESTATISTICS CONCERMNG CLOSED CASES

*es Referredto PAASP
PunishmentPlansPresentedin Court
PunishmentPlansAcceptedin Wholeor in Part
Jail andPtisonBedsMadeAvailable to Corrections

213
130
65 50%
65

DEFENDANTRESTITUTION

Dollars to Victim
ServiceFees
CourtCosts
Fines
MiscellaneousDollars
MiscellaneousHours
CommunityServiceHours

Total in Plans
Presentedto Courts

$68,073.03
$ 5,243.11
$ 3,549.26
$4,138.50
$ 1,680.00

100.00
1,355.00

Total in Plans
Granted by Court

$39,360.12
$4,625.61
$2,624.26
$2923.00
$1,170.00

-0-
925.00

RESOURCES TO BE UTILIZED BY THE DEFENDANT**

SubstanceAbuse- In Patient
SubstanceAbuse- Out Patient
Mental Health/MentalRetardation
VocationalRehabilitation
Adult LearningCenters
VocationalSchools
FamilyCounseling
SexualAbuseCounseling
Other

23
40
19

8
26

5

37
59
44
15
56
17

18
5

57

3
I

23

tSomecases involve the same client due to charges in d/7erentjurisdictions or ASP
Mod/fication
**A defendantcan iailize morethanoneresource.
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‘PAASPis presentlyajoint private wid state
fundedmulti-agency effort involving the
DepartmentofPublicAdvocacy,TheDevelop
mental Disability Planning Council and the
Public W4fareFoundation. Theinitial gran
torwastheKerstuckyDevelopmentalDisabifty
Planning CouncilDDPC.Formoreh’.forma
tion contactDaveNorat at502564-8006.

Kentucky’s Jail and Prison
Overcrowding crisis to be
Addressed by a Legislative ‘Thsk
Force and a Newly Created KY
StateCorrections Commission

On March 30, 1990,GovernorWallace
Wilkinson signedinto law, HouseJoint
ResolutionNo. 123 HIR 123.HJR 123
createsa legislative taskforceon senten
cesandsentencingpracticeschargedwith
the following responsibilities:

a To reviewKentucky’sstatutory
punishmentstructurefor appropriateness
andconsistency;
b To investigateKentucky’s sentencing,
probationandparqletmnds
c To determinewhateffectKentucky’s
presentsentencerequirementsandsen
tencingpracticeshaveon theprison
population;
d To investigatesentencingpracticesas
applied tomen,women, andracial and
ethnicminorities;
e To investigatesentencingdisparities
betweendifferentjurisdictionsin Ken
tucky;
f To investigatethe useof and deter
mine the effectivenessof alternativesto
incarceration.A samplingof alternatives
are intensiveandadvancedparoleand
probationsupervision,homeincarcera
tion, rehabilitationtreatmentandcounsel
ing, workreleaseandcommunityservice;
g To makerecommendationsconcern
ing sentencingandparoleoptions to the
Governor,the Secretaryof Corrections,

the Court of Justice andthe Attorney

h To providetheCorrectionsCommis
sion with an interimreporton its find
ings;
iToproposetothe I992GeneralAs-
sembly legislationbasedon the Task
Force’sfindings.

Membersof the LegislativeTask Force
will servefor 2 yearsandshallconsistof
a representativefrom eachof the follow
ing organizationsor constituencies:

a Attorney General’s Office;
b ParoleBoard;
cCorrectionsCabinet;
d Departmentof PublicAdvocacy;
c CommonwealthAttorney’sAssocia
tion;
I CountyAttorney’sAssociation;
g Jailer’sAssociation
h CircuitJudge or RetiredCircuit
Judge;
i LawEnforcementAgency;
j HouseApproiiiationandRevenue
Committee;
k HouseJudiciaryCommittee;
1 SenateAppropriationsandRevenue
Committee;
mSenateJudiciaryCriminalCommit
tee;
n StatewideVictims’ Group;
o CriminalJusticeorLaw SchoolFacul
ty;
p GeneralPublic.

HJR 123 was passedas an emergency
pieceoflegislationgoinginto effectwhen
signedby the Governor on March 30,
1990.Thisgivesthe Task Force themax
imum amount of time possibleto com
plete its work beforethe1992session.

HouseBill 603 signedby theGovernoron
April 19, 1990, couldbelabeledthe om
nibuscorrectionsbilL HB 603 dealswith
the administrationof the Corrections
Cabinet,correctionalprogramsandmakes
changesin the law which affectssentenc
ingconsiderations,presentenceinvestiga
tions and shockprobation.

An amendmentto KRS 500 specifically
addressesthe judge’s obligation to con
sider alternatives to incarceration. An
amendmentto KRS 533.010appearsto
haveestablishedanew classofprobation,
probation with an alternative sentencing
plan. Thisnew classof probationmaybe
anoption that doesnot comeunderexist
ing sentencingrestrictions.

The major thrustof HouseBill 603 is the
creatiortof the Kentucky State Correc
tions Commission. A Commissionthat
dealswith the administrationof the Cor
rections Cabinetandits programs.

The Kentucky StateCorrectionsCommis
sion is chargedwith the primaryrespon

PROBATION MUST BE CONSIDERED
May it pleasethis HonorableCourt:

ThE SUBSEQUENTLY ENACTED, PURPOSEFUL AMENDMENT
TO KRS 533.010 REQUIRES TRIAL JUDGES TO CONSIDER
"PROBATION WITH AN ALTERNATIVE SENTENCING PLAN" IN
ALL CASES.

YourHonor,onApril 19,1990,GovernorWallaceWilkinsonsignedHouseBill
603 which becamelaw on July 13, 1990.HouseBill 603 amendsKRS Chapter
533.010, the sectionswhich dealswith Kentucky’s presumptionfor probation.
Theamendmentto KRS 533.010establishesanewclassof probation, "probation
with an alternative sentencingplan." This new class of probation must be
consideredin this andevery casethat comesbeforeyou in which a defendant
"...pleadsguilty to or is convicted of a crimepunishableby imprisonment...."
That Your Honor is pursuantto a new sectionof KRS Chapter 500. Thisnew
sectionof KRS Chapter500 is alsoapart ofHouseBill 603 andbecamelaw on
July 13, 1990.

YourHonor, this newclassofprobation,probationwith analternative sentencing
plan,hasnoneof the sentencingprohibitionswhich existfor other classesof
probations found throughout the PenalCode [See, e.g.,KRS 532.045; KRS
533.060. This is due to the fact your honor, as I understandKentucky law, to
the failure of the legislatureto specificallyinclude thequalifying words"proba
tion with an alternativesentencingplan" in those "disqualifying" statutes,and
due to the fact that thosedisqualifyingstatutesare not applicable to this "sub
sequentlyenacted,purposeful"amendmentto KRS 533.010.

YourHonor,I thinkyou will find thatyouonceagainhavethediscretionto review
eachcaseon an individualbasisand determineif the goalsof communitysafety,
restitution,retribution,andtreatmentcanbetrulymet by incarcerationor perhaps
betterservedby probation with an alternativesentencingplan.

This discretion enablesyou to betterutilize the state’s finite resourceof incar
ceration for themore violentdefendantsthatcomebefore you.

Your review andconsiderationof probation with an alternativesentencingplan
for my client is now mandatedby statutesand your considerationis greatly
appreciated.
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sibility of developing and maintaininga6
yearplan for Corrections Cabinet opera
tions. This plan is to include both con
structionandprogramelementsbasedon
input not only from the Corrections
Cabinetbut from the groups represented
on the Commissionand ..."Otherpublic
and private agenciesand citizenswith a
vestedinterest in corrections."This 6 year
plan will undergo semiannualchanges
and will take into considerationcurrent
trendsandneedsin order to maintainits
valueasa planningdocumentfor Correc
tions and the criminal justicesystem.

Basedon this6 yearplan theCommission
will bechargedwith the responsibilityof
assisting the Correction’s Cabinet in
preparingand submitting legislativeand
budgetproposals.To developin coopera
tion with DPA, the AdministrativeOffice
of the Courts, the ProsecutorsAdvisory
Council and otherparties,a scheduleof
punitiveandrehabilitativealternativesto
imprisonmentfor disseminationand use
by judges,prosecutorsand defenseattor
neys.

Other responsibilities of the Kentucky
StateCorrections Commissionare:

a To receiveregularreportsfrom the
CoxrectionsCabinetas totheirprogress
in complyingwith the sixyearplan;
b To reviewand make recommenda
tions totheCabinetwhenthe Cabinet
hasmadeanysignificantchangesin
programs,policies,procedures,staffing,
classification,oranyothercomponentof
Correctionsopezaliosiswhichdeparts
from the six yearplan;
cTo assistthe LegislativeResearch
Committeein the preparationof Correc
tions impactstatementsforproposed
legislation;
d To make recommendationsto the
Governorandthe GeneralAssemblyon
legislationconcerningsentencing,proba
tion andparolewhichwouldeffect the
CorrectionsCabinet.

This list highlighting someof the respon
sibilities of the Kentucky StateCorrec
tionsCommission,indicatesarecognition
by the Kentucky GeneralAssembly and
theGovernor that theprisonandjail over
crowding crisisneedsthe involvement of
the total Kentucky criminal justicesystem
if a solution is to befound. A solution
whichrequiresa continuouscoordinated
effort with communicationbetweenall
parties involved in the criminal justice
system.TheCommissionshall consistof
12memberswho are asfollows:

1 The Attorney General
2 ThePublic Advocate
3 The Chairmanof the Parole Board
4 The Secretaryof theJusticeCabinet
5 The Secretary of the Corrections
Cabinet
6The Secretaryof theCabinetforHuman
Resources
7 A County Jailerchosenby the Gover
nor
8 A sititing or retired Circuit Judge
chosenby the Governorfrom a list of 3
submittedby theChiefJustice
9 Two Criminal JusticeProfessionals
who are familiar with correctionalre
search,theory andprogramimplementa
tion, appointedby theGovernor
10A representativefrom the Law Enfor
cementAgency appointed by the Gover
nor
11 A Commonwealth’sAttorneychosen
by theGovernor from alist of 3 submitted
by theProsecutorsAdvisory Council.

As initially statedthis article discusses
onlyonepartofHouseBill 603.There are
other changesbroughtaboutby KB 603
which will needto be discussedbut at a
later time.

DAVE NORAT
Director,DefenseServices
Frankfort

illustrationby KevinFitzgerald

DPA MOTION FILE

MOTIONS COLLECTED,
CATEGORIZED, LISTED

TheDepartmentof Public Advocacy has
collected manymotions filed in criminal
casesin Kentucky, andhas compiled an
index of the categoriesof the variousme
tions,anda listing of each motion. Each
motion is a copyof a defensemotion filed
in an actual Kentuckycriminalcase.Many
motions include memorandumof law.
Theywereupdatedin April, 1989.

CAPITAL CASES
The motion file containsmany motions
which areapplicableto capital cases,and
many motions filed in capital caseson
non-capitalissues.

COPIES AVAILABLE
A copy of the categoriesand listing of
motions is free to anypublic defenderor
criminal defense lawyer in Kentucky.
Copiesof anyof the motions are free to
public defenders in Kentucky, whether
full-lime, part-time, contract,or conflict
Criminal defense advocatescan obtain
copiesof any of the motions for cost of
copyingandpostage.EachDPA field of
fice hasan entiresetof the motions.

HOW TO OBTAIN COPIES
If you are interestedin receiving an index
ofthe categoriesof motions,alistingof the
available motions,orcopiesof particular
motions, contact:

TEZETA LYNES
DPA Librarian
1264Louisville Road
Frankfort,KY 40601
502564-8006,ext. 119.
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WEST’S REVIEW

KENTUCKY COURT OF
APPEALS

OTHERCRIMES/USE OF A
MINOR IN A SEXUAL

PERFORMANCE/AMENDMENT
OF INDICTMENT/CONFESSION

INTOXICATION
Gilbert v. Commonwealth

37 K.L.S. 3 at 10
March2,1990

Defendanthusband and wife werecon
victed, respectively, of committing and
complicity to commitattemptedrape,use
of a minor in a sexualperformance,and
first degree wanton endangerment.The
victims were the wife’s daughtersby a
previousmarriage.

The Courtfirst held that introductionof
evidencethat the husbandsuppliedthe
daughterswith marijuanaandliquor was
notinadmissibleevidenceofothercrimes.
The evidencewas properly admitted as
proofof the defendant’seffort to induce
the victims to havesexwith him.

TheCourtupheld thewife’sconvictionof
complicityto commitattemptedrapeafter
distinguishing Knox v. Commonwealtlt,
Ky., 735 S.W.2d7111987.In Knox, the
Courtheld that theminorvictim’s mother
could not be convicted of complicity on
the theory that shehad a "legal duty" to
prevent her child’s abuse. The Court
found the casebefore it to be factually
distinguishablesince the wife actively
told the victim to get in bed with the
husband,while inKnoxthemother merely
stoodpassivelyby.

The Courtalsoupheld the convictionsof
useof a minor in a sexualperformance.
The convictions were based on the
defendant’sactsofforcing thevictims to
perfornivarioushouseholdchoreswhile

nude.The defendantsarguedthat the of
fenseascreatedinKRS531.310addresses
the commercialuseof minors in sexual
performances,andnotconductrequiredof
a minor in a family setting. The Court
rejectedthe argument

Among the offenseschargedweresome
allegedtohaveoccurredin1985.Attrial,
theprosecutorwaspermittedto amendthe
indictmentto chargethat the offenseson
curredin 1986.Defenseobjection that the
defensehadpreparedbasedon the fact
that the defendantsdid not marry until
1986was overruled.The Courtheld that
theamendmentof the indictmentwasper
missibleunderRCr6.16because"the sub
stantial rights of the accused are not
prejudiced"sincethemain thrustof the
defense was actually a denial of the
chargedoffenses.

The Courtupheld the introduction of the
defendanthusband’sstatementto police
while he wasintoxicated.The Courtcited
Hamilton v.Commonwealth,580 S.W.2d
208 Ky. 1979fortheprinciplethatinthe
absenceof hallucinationsor confabula
tion intoxicationdoesnot requirethe ex
clusion of a confession.

DUI-JURISDICTION
McIntosh v. Commonwealth

37 K.L.S. 3 at 16
March 9, 1990

In this case, the Court held that a trial
commissionerdoesnot have jurisdiction
to accepta guilty plea to a chargeof DUT.
Under SCR 5.03aiii a trial commis
sioner hasjurisdiction to accepta guilty
plea in a casein which the possiblesen
tenceis limited to a fine of $500or less.
Hemaynotaccepta guilty pleato a charge
ofDUI sincethatoffensemaybe punished
by imprisonment An order of the district
court, amendingthesentenceimposedby
the trial commissioner,didnotcorrectthe

jurisdictionalproblem sincethe order was
enteredpursuantto a void judgment.The
district courtshould insteadhave vacated
the judgment.

DOUBLE JEOPARDY-RECEIVING
AND DISPOSING OF STOLEN

PROPERTY/BIFURCATED TRIAL
OF POSSESSIONOF HANDGUN

BY CONVICTED FELON
CHARGE

Cooleyv. Commonwealth
37 K.L.S. 4 at 2
March 23, 1990

Cooleywas convictedof receivingstolen
propertyin Mason County.He wassub
sequentlyconvictedof disposingof the
samepropertyin Bourbon County.

The Court rejected Cooley’s argument
that his Bourbon Countyconviction con
stituteddoublejeopardy.TheCourt noted
that the offensedenounced by KRS
514.110may be committed either by
receiving,or disposingof,stolenproperty.
Citing Blockburgerv. UnitedStates,234
U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306
1932 theCourtheld that "[tihe evidence
to prove disposition is different than that
used to prove receiving stolen property.
As a result, thedoublejeopardy problems
do not existin this case."The Courtdis
tinguished Jackson v. Commonwealth,
670 S.W.2d828 Ky. 1984 in which the
defendant’s convictions of theft and
receiving stolen property involving the
sameproperty were held to violate the
double jeopardy prohibition. Jacksonwas
inapposite to Cooley’s situation sincein
Jackson "the evidenceto prove both
crimes is virtually the same."

The Court additionallyheld that the trial
court complied with the procedureman
datedby Hubbardv. Commonwealth,633
S.W.2d 67 1982 when it bifurcatedthe
trial of a charge of possessionof a hand-

Linda West

ThisregularAdvocatecolumnreviews the publishedcriminal law decisionsof the UnitedStatesSupremeCourt, theKentucky SupremeCourt, and
the KentuckyCourtof Appeals,exceptfor deathpenaltycases,which arereviewedin TheAdvocateDeathPenaltycolumn,andexceptfor search
and seizurecaseswhich arc reviewedin TheAdvocatePlainView column.
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gun by a convictedfelon so that the jury
wasunaware when bearing the receiving
stolen propertychargeof Cooley’sstatus
asa felon. JudgeDychedissentedin part.

DOUBLE JEOPARDY-SETTING
ASIDE DIRECTED VERDICT OF

ACQUiTTAL
Campbell v. Commonwealth

37 K.L.S. 4 at 6
March 30,1990

At Campbell’strial, a critical prosecution
witness,who had waitedfor two daysto
testify, disappeared just before being
called. A four day continuance was
granted the prosecution,but the prosecu
tion remainedunableto producethe wit
nessand so announcedclosed. The trial
judge then granteda defensemotion for
directedverdict, but before the jury was
dischargedthe missing witness arrived.
The trial court then setasidethe directed
verdict

RICHARDSON IMPEACH
MENTPFRUTHIN SENTENCING-

PROOF OF PRIOR
CONVICTION/INTOXICATION

INSTRUCTION/IDENTIFICATION
Hall v. Commonwealth

Poston v. Commonwealth
37 K.L.S. 4 at 13

April 6,1990

In his appeal,Hall arguedthat the trial
courtshouldhavesuasponteadmonished
the jury pursuantto Richardsonv. Com
monwealth,674 S.W.2d 515 Ky. 1984
that his prior felony convictioncould be
considered only as it affected his
credibility. The Court disagreed:‘lie
trial court should not be requiredto ad
monishthejury suasponte;defensecoun
sel should request the admonition."

TheCourtalsoheldthat it waspermissible
for the commonwealth to prove Hall’s

prior felony convictionsat the sentencing
phasethroughDepartmentof Corrections
recordsratherby the judgmentsof convic
tion. The Courtof Appealsacknowledged
that this was not the best evidence and
would nothavebeensufficientto prove a
prior felony in PFO proceedings.How
ever, theCourtheld that "[s]uch business
recordsascertifiedDepartznentofCorrec
tions reports or an inmate’s Resident
RecordCard are trustworthy documents
for purposesof proceedingspursuantto
KRS 532.055."

In Poston’s case, the Court rejected
Poston’s argumentthat the trial court
erredin refusingto instructthe jury onhis
intoxicationdefense.The Courtnotedthat
Postondid not claim that he hadblacked
out or suffereda memory loss and held
that "[t]here was not sufficientevidence
that he wastoodrunktoknowwhathewas
doing to warrantajury instructionon in
toxicationasa defense."

The Courtfoundno error in the introduc
tion of an out-of-court identification of
Poston by the robbery victim basedon a
show-up an hour and fifteenminutesafter
therobbery.TheCourtadditionallyfound
no abuseof discretionby the trial judge in
determining that jurors had not violated
their oathsby discussingthe casewith an
individual hostiletoPoston.

Fmally, the Courtheld that a 20 year old
felony conviction was properly admitted
atPoston’sbifUrcated sentencinghearing.

POSSESSIONOF COCAINE-
"USABLE QUANTiTY" RULE

Commonwealth v. Shively
37 K.L.S. 4 at 13

April 6, 1990

In this appealby the commonwealth,the
commonwealthurged the Courtto adopt
the rule that the possessionof "any
amount"of cocainewill supportaposses
sion charge. The Court insteadadopted
the rule, applied by the trial judge, that a
possessionchargemay only besustained
upon proof of possessionof a "usable
quantity."JudgeLesterdissented.

FOURTH DEGREE ASSAULT
Adldns v. Commonwealth

37 K.L.S. 5 at
April 13,1990

Adkinsappealedhis seconddegreeassault
conviction on the grounds that the jury
should havebeeninstructedon fourthde
gree assault.Adkins testified at trial that
he didnot intend to shoothis wife in the
leg threetimes, but only to frighten her.
Adkins arguedthat, basedon this tes
timony, the jury could have concluded

that hisconductwas recklessrather than
intentional,thusjustifying afourth degree
assault instruction. In rejecting Adkin’s
argument,the Court cited the Commen
tary to the KRS 501.0204definitionof
"reckless," which states that "reckless
conduct involves inadvertentrisk-crea
tion." The Court then stated"[ut is dif
ficult to seehowa personcould argue that
pointing a gun at anotherpersonat close
rangeand pulling the trigger admittedly
one time, if not three times, was inadver
tent risk-creation."

KENTUCKY SUPREME
COURT

CONSTITUTIONALiTY OF KRS
218A.99016-TRAFFICKING
WITHIN 1,000YARDS OF

SCHOOL
Cooperv. Commonwealth

37 K.L.S. 3 at 21
March15,1990

KRS 218A.99016provides for en
hancedsentencesfor personsconvictedof
trafficking within one thousand yards of
anyschool.Cooperchallengedthe statute
as unconstitutionally vague and over-
broad since an individual may not know
he is within one thousand yards of a
school.The Court rejectedthis argument:
"The statute is not over broadsimply be
causetheappellantmaybeunawareof the
proximity to a school"

The Courtalso held that Cooperwasnot
entitled to a directedverdict becausethe
commonwealth offered no proof that
anyonehad actually measuredto deter
mine that the offensewas within the
prescribeddistance."A police officer tes
tified the location was within a thousand
yards of a school, andthis wasnot chal
lenged." The Court alsoupheld Cooper’s
conviction under KRS 506.120, the
criminal syndication statute, citing Phil
lipsv. Commonwealth,655 S.W.2d6Ky.
1983,for theprinciplethat: "All the jury
isrequiredto believefor convictionis that
‘five or more collaborated’...it is not
necessaryfor the commonwealthto show
that eachparticipantcollaboratingin the
scheme ollaborated with or was even
awareof the other participants."Justice
Combs dissented.

WANTON MURDER/CAPITAL
KIDNAPPING/DOUBLE JEOPAR

DY/UNANIMOUS VERDICTI
KIDNAPPING EXEMPTION
/M1TIGATING EVIDENCE

Harris v. Commonwealth
37 K.L.S. 3 at 22
March 15,1990

Harrisand one Elniore intended to "play

The Courtof Appeals held that it did not
offend the constitutional guarantee
againstdouble jeopardyfor the trial court
to setasidethe directed verdict sincethe
jury had not yet been discharged.KRS
505.030bars anotherprosecutionwhere
"[t]he former prosecution resultedin a
determinationby the Court that there was
insufficientevidenceto warrant a convic
tion." The Court of Appeals cited the
Commentary to the statutein supportof
its holding that the statute applies only
"whenan initial prosecutionterminated
in a determinationby the trial court, after
hearingtheevidence,that the defendant’s
conviction would have been unwar
ranted." In the Court’s view, "termination
would haveoccurredonly at the point the
courtfmally dischargedthe jury."
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ajoke" on thevictim by forcinghercaroff
theroadandthenfiring a guninto the air.
However, thevictimgotout ofher car, and
lungedat Harris.Thegun discharged,kill
ing the victim. Harris was subsequently
convictedof wantonmurder,kidnapping,
and abuseof a corpsebasedon anact of
sexualintercoursewith thedeadvictim.

The Court held that the evidencesup
portedinstructingthejury on wantonmur
der. "[A]ppellant wascanying a loaded,
cockedpistol,and admitted intent to point
it at the victim but didnot admitintentto
causeherdeath. [Citation omitted]. The
wantonmurderinstructionwasproper."

Harris was convicted of capitalkidnap
ping, which is committedwhenthevictim
is not releasedalive. KRS 509.0402.
Harriscontendedthat hecouldnotbecon
victed of capital kidnapping and sen
tencedto life without the possibility of
parolefor 25 yearsunlessthejury found
one of the aggravating circumstances
listed in KRS 532.0252a.The jury
foundasanaggravatingcircumstancethat
thevictim wasmurderedduring thecourse
of the kidnapping,but that is not a cir
cumstanceenumerated by the statute.
However, the Court pointed out, the
statutepermitsthe juiy to consider"any
aggravating circumstances otherwise
authorized by law." The Courtheld that
the failure to releasethevictim alive was
sucha circumstance.

The CourtrejectedHarris’ argumentthat
it wasdoublejeopardy to convict him of
bothmurderand capital kidnapping. The
Court noted that the victim’s death was
not anessentialelementofkidnapping but
becamerelevantonly at thepenaltyphase
in fixing punishment."In the case at
bar...appellantwasnot twice punishedfor
the sameact,but ratherwaspunishedfor
two separatecoursesof conduct."

Harris attackedtheunanimity of thever
dict as to his kidnapping conviction. The
jury was instructedthat it might convict
Harris under the alternatetheories that
Harrisrestrainedthevictim while intend
ing 1 to commit a felony, or 2 to cause
bodily injury or to terrorize.Harris con
tendedthat the evidencedid not support
the theory that he intended to commit a
felony. The Courtrejectedthis argument
inasmuch asHarris’ subsequentabuseof
the corpsewas evidencethat he had in
tended to rape thevictim.

TheCourtheld thatHarriswasnotentitled
to thebenefitof thekidnappingexemption
statute.KRS 509.050.TheCourtreasoned
that Harriswasnotbenefitedby thestatue
because,although his intent was to corn-

mit an offenseotherthanthe kidnapping,
he failed to meet the requirementof the
statute that the interferencewith the
victim’s liberty must not have exceeded
that which is ordinarily incident to com
mission of the intendedoffense. "The
murderof thevictim clearly exceedsthe
deprivation of liberty ordinarily incident
to theharassmentappellant claimstohave
intended...."

Harrisfinally contendedthatthe trial court
erredwhenit excludedmitigatingpenalty
phasetestimonyby a clinicalpsychologist
regarding Harris’ mental condition be
causeHarris hadnot given notice under
K.RS 504.0701.The Courtheld that ex
clusionof theevidencewasharmlesserror
sinceother evidenceof mentalstatewas
heardby the jury andsincethe trial judge
heardthe avowal evidencebut choseto
acceptthe jury’s recommendedverdict.

SPOUSAL PRIVILEGE/HEARSAY-
EXCITED UTFERANCE
EXCEPTION/WANTON
MURDER/DEPOSiTION

EVIDENCE/EXCLUSION OF
WITNESSES

Smith v. Commonwealth
37 K.L.S. 3 at 28
March15,1990

The defendant’s wife was permitted to
assert the spousalprivilege at his trial.
However, the trial court did permit the
introduction of the witness’ statement
prior to her marriage to thedefendantthat
the defendant had killed the victim. The
Court held that the witness statement,
madeto a policedispatcherfollowing the
witness’ discoveryof the victim’s body,
was admissibleunder the "excited Ut
terance" exceptionto the hearsayrule.

TheCourtheld that an instructiononwan
tonmurderwasjustifiedwhere thedefen
danthad said that he did notmeanto shoot
thevictim.

Fmally,the Courtheld that no error was
committed in the exclusion of medical
recordswhere the defensehad failed to
comply with the notice requirement of
KRS 422.035.The videotapeddeposition
of a witness was properly introduced
where the witness was unavailable and
defensecounselwaspresentat thedeposi
tion, andthat the trial judge didnot abuse
his discretionin permitting a detective
who had remainedin the courtroom to
give cumulativetestimony.

SENTENCING-PRIOR CONVIC
TIONS/BOOTH

Templemanv. Commonwealth
37 K.L.S. 3 at 29
March 15,1990

At Templeanan’s death penalty trial on
chargesof murderandrobbery, the com
monwealth was allowed to introduce
evidenceof priorconvictionsfor offenses
committedsubsequentto the chargedof
fense. Templernan contended this was
error.The Kentucky SupremeCourt dis
agreed. The jury was not permitted to
considerthe prior convictions as an ag
gravatingfactorbutwas instructed that if
it found the robbery to be a statutoryag
gravating factor it could then weigh
Templeman’s prior record in setting a
penalty.The Courtendorsedthis proce
dure.

Instructions Manual

The Departmentof PublicAdvocacyhas
collected many instructions filed in
criminal casesin Kentucky,andhascom
piled an index of the categoriesof the
various instructions in a 7 volume
manual.Eachinstructionis a copy of a
defenseinstructionfiled in anactualKen
tucky criminal case. They are cat
egorized by offenseand statutenumber.
Theywereupdatedin February,1989.

‘CAPITAL CASES

In additionto containing tenderedcapital
instructions, the DPA Instructions
Manual contains instructions actually
givenin manyKentucky capital casesfor
both the guilt/innocenceand penalty
phase.

COPIES AVAILABLE

A copy of the index of available instruc
tions is free to any public defender or
criminal defenselawyer in Kentucky.
Copiesof any of the actual instructions
arc free to public defendersin Kentucky,
whether full-time, part-time, contractor
conflict. Criminal defenseadvocatescan
obtain copiesofanyof theinstructionsfor
the cost of copying and postage. Each
DPA field office hasan entire setof the
manuals.

If youareinterestedin receivingan index
of instructions,or copiesof particularin
stiuctions, Contact:

TEZETA LYNES
DPA Libmian
1264 LouisvIlle Road
PerimeterParkWest
Frankfort, Kentucky 40601
502564-8006Ext. 119
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The Court additionallyheld that Boothv.
Maryland,482 U.S.496, 107 S.Ct.2529,
26 L.Ed2d440 1987 did not apply to
testimonyby the victim’swifeconcerning
the victim’s character sincethe testimony
was introducedat the penaltyphase,and
that the testimonywas harmlesssince it
"merely called to the attentionof the jury
that thevictim...wasnot just a statistic."

SENTENCE FOR MURDER NOT
SUBJECT TO PFO ENHANCE

MENT
Offutt v. Commonwealth

37 K.L.S. 5 at 18
April 26, 1990

In this casetheCourt reaffirmed its hold
ing in Berry v. Commonwealth,782
S.W.2d625 Ky., 1990that sentencesfor
murder are not assessedunder KRS
532.060and therefore arenot subject to
enhancementunderthe PFO statute. The
defendant’s failure to object to the
indictment’s erroneousclassification of
the chargedmurderas a Class A felony
rather thana capitaloffensedid notopen
the waysfor the prosecutionto seekPFO
enhancement. Moreover, because the
defendant’s conviction wasfor a capital
offense,he was entitled to an instruction
to the jury that hewould be ineligible for
parole for 12 yearsregardlessof the sen
tence imposed.JusticeLeibsondissented
in part.

UNITED STATES SUPREME
COURT

IMPEACHMENT
Michigan v. Harvey

46 CrL 2159
March 5, 1990

In this case the Court held that a

defendant’sstatementobtainedin viola
ti onof Michiganv.Jackson,475 U.S.625,
106 S.Ct. 1404, 89 L.Ed.2d 631 1986,
which barspolice from initiating inter
rogation of a formally chargeddefendant
oncehehasinvoked hisSixth Amendment
right to counsel,may still be usedto im
peachthe defendantso long as the state
demonstratesthe waiver of counselto be
voluntary.The majority analogizedto its
decisioninHarris v. NewYork, 401 U.S.
222, 91 S.Ct. 643, 28 L.Ed.2d 1 1971
that statements obtainedin violation of a
defendant’sMiranda rights may be used
for impeachment.JusticesStevens,Bren
nan,Marshall,andBlackmundissentedon
the grounds that the police violation was
of the right to counsel,not of a mere
prophylactic rule asin Harris, andthere
fore the defendant’s statementshould be
unusablefor any purpose.

HABEAS CORPUS-TEAGUE
Butler p. McKellar

46 CrL 2165
March 5, 1990

InTeaguev.Lane,_U.S._,109S.Ct.
1060, 103 LEd.2d334 1989, the Court
held that new constitutional rules could
not be announced in habeas corpus
proceedings.Subsequently,in Penry v.
Lynaugh,_U.S._109S.CF.2934,106
LEd.2d2561989the Court statedthat
a decisionannouncesa new rule "if the
resultwasnotdictatedby precedentexist
ing at the time thedefendant’sconviction
becamefinal." In McKellar the Courtfur
ther enlargedits definition of what con
stitutes a "new rule." According to the
majority, "[tihe ‘new rule’ prin
ciple...validatesreasonable,goodfaith in
terpretations of existingprecedentsmade

by state courts even though they are
shownto be contrary to later decisions."
JusticesBrennan,Marshall, Blackmun,
andStevensdissented,stating that under
the Court’s decision, a federal habeas
petitioner can obtain review only "by
showing that the statecourt’s rejection of
theconstitutional challengewas soclearly
invalid under thenprevailinglegal stand
ards that the decision could not be
defendedby any reasonablejurist."

HABEAS CORPUS-TEAGUE
Saffle v. Parks
46 CrL2193

March 5,1990

Parkssought habeas relief based on his
claim that a jury instructionat his death
penalty trial that directed the jury to
"avoid any influenceof sympathy" vio
lated the 8th Amendment.The majority
held that the ruling Parkssoughtcon
stituteda "new rule" andsocouldnot be
consideredon collateralreview underits
decision in Teagisev. Lane, - U.S.

109 S.Ct. 1060, 103 L.Ed.2d 334
1989. Justices Brennan, Marshall,
Blacitmun, and Stevensdissentedon the
groundsthat Parksdidnotseekthe crea
tion of a new rule but the application of
therulerecognizedinLockettv.Ohio,438
U.S. 586,98 S.Ct. 2954, 57 L.Ed.2d 973
1978 and Eddings v. Oklahoma,455
U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1
1982that thesentencernot beprecluded
from weighing mitigatingevidence;

LINDA WEST
AssistantPublicAdvocate
AppellateBranch
Frankfort
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POST-CONVICTION
Law and Comment

JAIL RELEASE POLICY
IRKS CAMPBELLJUDGES

Three Campbell County judges want
county officials to reconsideran agree
ment that allows the jailer to release
prisonersbeforetheycompletetheir sen
tences.

Judgescannot tell if their sentencesare
being carriedout if JailerEarl Ping can
releaseor refuseprisonerswithout a court
order, DistrictJudgeDanielGuidugli said.
The policy also puts police at risk if
criminals discoverthat a jailer is refusing
to aèceptnew prisoners,he said.

Guidugli arid JudgesR. Neil Lewis and
LambertHehi senta letter to the fiscal
court objecting to a federalcourt agree
ment that allowsPingto releaseprisoners.
The letter is the latestoutbreakin a run
ning disputebetweenthe jailer and the
districtcourtjudges.Previously,only the
district and circuit judges in the county
hadthepowerto releaseprisonersearlyto
relievejail crowding,Guidugli said.

In August 1989, the district judges or
dered Ping to acceptall prisonerssentto
thejaiL Theythreatenedtoholdhimin
contemptif he failed to do so. But U.S.
District Judge William 0. Bertelsman
signed a new order that gave Ping
authorityto releaseprisonersaccordingto
certainguidelines. In addition,Pingmay
refuseto acceptnew prisonerswhen the
jail populationreaches38, accordingto
the agreement.CampbellCounty Judge-
ExecutiveKen Paulsaid the fiscal court,
alongwith Ping, soughtthe order. Ping
shouldhavethe right to refuseorrelease
prisoners,Paulsaid.

Guidugli said the judgeswere upsetthat
they were not notified about the new
order,he said."As far aswe’re concerned
it’s a major changein policy," Guidugli
said. Ping said no prisonershave been
releasedor refusedsince the order was
signedon April 11. He refusedto com
ment furtheron the agreement.Paul said

HOME INCARCERATION PROGRAM
BEGINS IN PERRY COUNTY

Beginningthis weeksomeprisonerswill spendtheir time at home,insteadof in the
PerryCountyJail,aspartofanewhomeincarcerationprogram,accordingto officials,
Personsmeetingcertainrequirements,andwilling to goon theprogram,will weara
legmountedtransceiverthat will monitortheirdaily motions,via a computer.If they
strayfurther than100-footfrom anothertransceiver,that is connectedto theirhome
telephone,officials will be alerted, according to Perry CountyAttorney Steve
Tackett. Personsthat intentionallyviolate the 100-footrangeof thehome telephone
transceiverwill be treatedasjail escapees,Tackett said. Suchescapesareconsidered
feloniesand cancarryprisonsentences.

Lastweek,courtofficials, with thehelpofprosecutors,screenedseveraljail prisoners
aspotential candidatesfor thenewprogram.TwoofSl jail prisoners,onFriday,met
programcriteria and wished to participate in home incarceration,according to
Tackett.

The PerryCounty Jailhas 52 beds,33 of which are occupiedby stateprisonersor
individualsawaitingtrial for felony offenses.Perry Circuit JudgeCalvin Manishas
discussedthe programwith a finn the county is contractingwith. EastKentucky
Corrections Services, Inc. of Pikeville is furnishing equipment and monitoring
facilitiesfor thePerryprogram.

Personsinvolved in the programwill be responsiblefor the $10 perday fee CSI
charges,accordingto Tackett. "It will not costthe county anything,"Tackett said.
"I don’t believeit will have a very large impact on jail populations,"Tackettsaid.
But, the localprosecutor acknowledgesthat the newprogramwill give themgreater
opportunitiesto recommendjail sentences,courtofficials more freedomto impose
incarceration.

Prisoners in the home incarcerationhave a tradeoff, Tackett said. With court
approval they continueto work andcanstay with their families. The trade off though
is a sentencethat is3 times longer. Three dayson thehome incarcerationprogram
countthesameas1 dayinjail. A7-daydrunkdrivingsentencewouldbea2l.day
homeincarcerationsentence,at acostof$210 to theprisoner. Feespaid for thehome
incarcerationprogramare in addition to finesand court costs.

Most usefulfor misdemeanoroffenses,Tackett said theprogram can,andhas,been
usedinconnectionwith somefelony offenses.’Misdemeanorsincludetheft charges
under $100 and minorassaultsand drug andalcohol violations. Felonies include
theft chargesover$100. In district court theprogrncanbeusedforbothprisoners
unable to makebondand as a puniathientafter a conviction. In circuit court the
program is likely to bemost applicablefor prisonersunableto makebond.Similar
programs are in operation in Knott and LetcherCounties. "They say it home
incarceration isn’t a whole lot better thanjail," Tackett said.

Reprinted by Permissionfrom TheHazardHerald-Voice.April 26, 1990.
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heis willing to discussthe issuewith the
judges. But he thinks the new agreement
is a good idea. "If the jail is full, and
there’sno opening,the jailerhasthe right
to refuse prisoners,"Paulsaid.

The 85-year-oldcountyjail has long been
a source of lawsuits by prisoners com
plaining aboutitscrowdedcondition.The
stateCorrections Cabinetand JudgeBer
teismanpreviously have ordered that no
more than 38 prisoners could be held in
the jail.

the fiscal court hasapproved guidelines
for Knauf. Although Kenton County

notifies the judges of at least 40 early
releasesa month.

In additionto thecountyjailer, theKenton
CountyFiscalCourthasgivenJudge-Ex
ecutiveClyde Middleton the authorityto
pardon or release prisoners. But Mid
dieton said he has no plans to use that
authority. "I’m not going to release
anyone," he said. Middletonsaidpeople
who overseethe jail shouldhandle the
releaseofprisoners.The fiscal court only
has a financialobligation, he said.

The countyis building ajail thatwill hold
130prisoners. Paul saidit should openin
6 months.Becausethe county now must
hold prisonerswaiting to get into state
penitentiaries, it must pay to sendits own
prisoners outsidethe county, Paulsaid.

The statehas the obligation to run the
correctionssystem,andthecountyiscon
sideringways to forcethestateto live up
to that obligation, Paul said. He refused
to disclosedetails. Thejail coststhecoun
ty $500,000a year, Paul said. ‘Ilie jail
operation is draining the budget of the
county,"he said."Beforewelet Campbell
Countygobankruptbecauseofthe jail, we
will takelegalways to protectthe county
treasury."

In Kenton County, Jailer Jim Knauf has
the authority to grant prisoners early
releasebecauseof overcrowding.Kenton
County District JudgeWil Schroder said

judges are notified when prisoners are
released,they have no authority in the
matter,Schrodersaid.He said the jailer

Paul said he’s not sure anyjudge-execu
tive canhave the authority to release
prisoners. Neither can the fiscal court
adoptguidelinesfor early release,he said.
That’s why fiscal court membersasked
Judge Berteismanto give Jailer Ping the
authority, Paul said. He said a similar
federalcourtorder isin effect inJefferson
County. But Guidugli foreseesproblems.
"Up to this point, therehasbeennoprob
1cm,"Guiduglisaid. "But we’re getting to
the warmerseason,when we get more
alcohol anddrug-related arrests. If an of
ficercan’t makeanarrest andput someone
in jail, then hecan’t dohis job."

PAUL A. LONG
KentuckyPoststaffreporter
April25, 1990
Reprinted with Permission of Kentucky
Post

PAROLE CONSULTANT TO ATrORNEYS

If you have a client scheduledfor aParoleHearing,you needto maximizehis chancesof
obtainingparole.I have the expertisetoassistyou in helping your client.

-ParoleHearing-Preparationfor
-PreliminaryParoleRevocationHearings
-FinalParoleRevovcationHearings
-SpecialParoleRevocations
-Sentencing-WhatIs Bestfor Parole
-PleaBargainingon Current Charges
- TheEffectonParole
-SpecialConsiderationsin Sex-RelatedOffenses

My Expet-lenceIndudes:
* PastMember of KentuckyStateParoleBoard-Six Years.

Assistedin thepreparationof currentKentuckyParole BoardRegulations.

* Memberof SexOffendersTreatmentSubcommitteeof the Kentucky CoalitionAgainst
RapeandSexualAssault.

Education:
* -BachelorsofArts Degreein PoliticalScience

-Associateof Arts Degreein Business
ReferencesAvailableUponRequest

DENNIS R. LANGLEY
2202GeraldCourt,Suite#3
Louisville, Kentucky40218

502454-5786
1-800525-8939

NEW COLUMN

Starlingwith the August issue,TheAdvo
catewill introducea newcolumnauthored
by Mike Williams on pendingappellate
criminal cases,to keeptrial lawyers ap
prised of issuesthat are before the Ken
tucky courtsthatwill impact trial practice.

If you haveanypendingcasesthat others
should be aware of, or that you think
shouldbe discussed,pleaselet Mike Wil
liamsknow by calling 502 564-8006,or
by writing him at: Departmentof Public
Advocacy, 1264 Louisville Road,Frank-
fort,KY 40601.
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THE DEATHPENALTY
GeneralAssemblyBarsExceution ofMentally RetardedOffenders

On April 11, Governor Wilkinson signed
into law SenateBill SB 172,thus insur
ing that Kentucky will not executemen
tally retardedoffendersconvictedof capi
tal murder.By enactingsucha law, Ken
tucky becameonly the third state to
prohibittheexecutionofretarded citizens.
Georgia wasthe first stateto enactsucha
prohibition andMarylandsoonfollowed
The federal Anti-Drug Abuse Act of
1988,which provides for the deathpenal
ty for certaindrug related killings, also
exemptsthe mentally retardedfrom ex
ecution. A matterof weeksafterGover
nor Wilkinson signedSB 172, the Ten
nesseelegislature followed Kentucky’s
leadandalsoenactedaban onsuchexecu
tions.

Passinga statutory prohibitionon theex
ecutionofretardedoffendersin Kentucky
is a significantdevelopmentin the effort
to reduce the length of the executioner’s
grasp.Many commentatorsbelievedthat
it would be difficult, if not impossible,to
enactsucha law after theSupremeCourt’s
decision in Penrj v. Lynaugh,- U.S.
._, 109 S.Ct. 2934, 106 LE.2d 256
1989.The Penrydecisionsealedoff, at
leastfor thepresent,a claim that the Con
stitutionforbidsthe executionofmentally
retardedprisoners.The Court’s decision
causedconcern that state legislatures
would be loathe to legislate banson ex
ecuting the retardedsince the nation’s
highestcourt had found no constitutional
barrierto suchexecutions.

Indeed,althoughthere hadbeena defacto
moratoriumon killing retarded prisoners
following theCourt’s decisionto address
the constitutionalissue,Alabamacould
hardly wait until the ink was dry on the
Penrj opinion beforestrappingHorace
Dunkins, a mentally retardedoffender
withanlQof65,intotheelectricchairhis
executionwas a particularly grisly one;
dueto an improperly attachedelectrode,it
took repeatedsurges of electricity to kill
him. And Louisiana executed Dalton
Prejeanwith an IQ in the low 70’s on
May 18.

Penry,with an IQ of 54, hadcontended
that the 8th Amendment’sbanon cruel
and unusual punishmentwould be vio
latedby hisexecutionbecauseit wouldbe
disproportionateto his degreeofpersonal
culp ability. The Supreme Court dis
agreed,finding thattherewasno national
social consensusthatsuchexecutionsare
repugnant to the concept of justice.
"While a national consensusagainstex
ecution of the mentally retarded may
somedayemergereflecting the ‘evolving
standards of decency that mark the
progressof a maturing society,’ there is
msufficientevidenceof such a consensus
today."109 S.Ct.at 2958.

Such a consensusisindeedemerging,and
Kentucky, beingthe first stateto passan
"MR" bill in thepost-Penryera, hasmade
a major contribution to a future 8th
Amendmentchallenge to executing the
retarded.Tomorrow, afterall, is another
day.

Speakingof consensus,there canbeno
doubt that thereisanoverwhelmingcon
sensusin Kentucky against executing
retarded offenders. SB 172 passedboth
chambersof the General Assembly by
stunningmargins.Out of 138 legislators,

only 2 voted against the bill. Other
evidenceof such a consensusexists in
Kentucky. In Decemberof last year a
public opinion poli conducted by the
University of Louisville’s Urban Studies
Institute questionedKentuckiansabout
theirfeelingson theuseofcapitalpunish
ment.Attüudesin theStateofKentuckyon
theDeath Penalty,Vito & Keil Univer
sity of Louisville, December1989. The
researchersfound that only 15%of Ken
tuckians supported the execution of
retarded offenders.

Indeed,SB 172 was supportedby anim
pressivearray of organizations.Among
the many groups which endorsedthe
legislation were the AssociationFor
RetardedCitizensandthe AmericanAs
sociation on Mental Retardation,the
largestlay and professional advocacyor
ganizations,respectively,for themenially
retardedcommunity.

EXPANSION BILLS DEFEATED

Thelegislativenewsgetsbetterandbetter.
For not only was anMR bill passed,but
several serious attempts to expand the
scopeof thedeathpenalty andto constrict
appellatereview of deathsentenceswere
defeated in this sessionof the General

Neal Walker

KentuckyDeathNotes

Numberofpeopleexecutedsince statehood 470
Numberofpeopleexecutedtheelectricchair 162
Numberof peoplewhoapplied for the positionofexecutionerin 1984 150
Numberof peoplenowon deathrow 26
NumberofVietnamVeteranson deathrow I
Numberof womenon deathrow I
Numberofjuvenilesondeathrow - I
Numberof inmateswhohavecommittedsuicide I
Numberwhosetrial lawyershavebeendisbarredor had their
licensesuspended 6
Numberof theselawyers who arenow incarcerated I
Numberwho canaffordprivatecounselon appeal 0
Numbersentencedtodeathfor killing a black person 0
Percentageof deathrow inmates whoare black 20%
Percentageof Kentuckypopulationthat is black 7%
Numberof blackprisonerswho weresentencedby all white juries I
Numberof persons sentencedto deathin Kentuckyand
later proveninnocent 1
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Assembly.

In a year in which the death penalty
dominates political debatein our largest
states and in which political candidates
posturefor TV campaign advertisements
in front of hugephotographsof executed
prisoners,,the Kentucky legislative suc
cessestakeon addedsignificance.

SB 172:PROHIBiTION ON EX
ECUTING THE RETARDED

SB 172 provides that no one who is a
"seriouslymentallyretardedoffender",as
defuiedin theAct, shallbeexecuted.The
modifier"seriously" shouldnotbeviewed
asreducingtheclassofretardedoffenders
protectedby the Act to an extraordinarily
imp aired sub-group of the mentally
retardedpopulation.It isnotclearfromthe
face of the bill why "seriously" is
deployed,his notaclinical term,andthe
definitionofmentalretardationusedin the
Act is onewhich would clearlyprotectall
mentallyretardedoffenders.

Mentally retardedpeopleare locatedin
one of 4 categories: mild, moderate,
severe,and profound. As one cansee,
thereis no categoryof "serious"mental
retardation. We will bemost concerned
with the "mildly retarded" category,
which includes thosewhohave an IQ be
tween55 and 70. Almost 90% of the
entirementallyretardedpopulationfalls
within this category. Note that the term
"mild" is somewhatmisleading. Mildly
retardedpeopleare in fact extremelyha-
pairedanddisabled.

STATUTORYDEFINITION

Section 1 of the Act definesa retarded
offender as someone "with significant
subaverageintellectualfunctioningexist
ing concurrentlywith substantialdeficits
in adaptive behavior and manifested
during the developmentalperiod." The
bill goes on to define "significant sub
averageintellectual functioning" as "an
intelligencequotient of 70 or below."

The definition, then,setsouta 3 element
test. Theoffendermust exhibitbothintel
lectualimpairmentandbehavioralimpair
ment. The final elementconcernsthe’
timing of theonsetof thedisability.

Thisdefinitionisvirtually identicalto that
adoptedby the American Associationon
Mental Retardation AAMR, and is
generally acceptedacrossthe country as
thestandarddefinitionof mentalretarda
tion. For instance, it is the definition
whichtheAmericanPsychiatricAssocia
tion employs in the revisedthird edition
of the DiagnosticandStatisticalManual

DSM Ill-R. In fact, the AAMR defini
tion is found elsewherein the Kentucky
RevisedStatuteswhere it hasbeenused
for years in the context of involuntary
commitments.SeeKRS 202B.0l0l.

It is significant that the SB 172 definition
ofmentalretardation is a virtual blueprint
of the AAMR definition. This is because
the AAMR has publisheda classification
manual which defines in considerable
detail just what is meant by suchclinical
terms as "adaptive behavior" and
"developmentalperiod." SeeAmerican
AssociationonMentaiRetardation,Clas
sification in Mental RetardationH.
Grossmaned. 1983. Accordingly,coun
sel should familiarize herself with this
manualin order to divine the meaningof
the clinical termsusedin theAct

SUBAVERAGEINTELLECTUAL
FUNCTIONING

Onepart of the SB 172 definition which
doesnotseemtonecessitateareferenceto
the AAMR classificationmanualthat the
offender exhibits "significant subaverage
intellectual functioning." The Act itself
definesthis termas meaningan IQ of 70
or below.

In fact, the AAMR classification manual
alsofixes the upper boundary of mental
retardationat anIQ level of 70.However,
thedraltersof thisdefinitionacknowledge
that "[t]his upper limit is intendedas a
guideline; it could be extended upward
throughIQ 75 or more, dependingon the
reliability of the intelligencetestused."
AAMR, Classflcationin Mental Retar
dation, at 11.

InasmuchastheSB 172definitionof sig
nificantsubaverageintellectualfunction
ing would protectonlythosewith IQ’s of
70 or below, and not up through the 75
range, perhaps there is some logic in
defining such offenders as "seriously"
mentally retarded.In any event, counsel
shouldnotbe dissuadedfrom initiating the
protectionsof the Act simply becausethe
client hasan IQ scoreof 72 or 73 or even
76.

STANDARD ERROROF
MEASUREMENT

In fact,most IQ testshave a margin of
error, known to clinicians as a "standard
error of measurement."According to an
authoritativepsychiatrictext, "there is a
standarderrorof measurement,which is3
to 4 points over or under the score ob
tained on the test." Kaplan and Sadock,
ComprehensiveTextbookof Pychiatiy,
Vol. 1.1, p. 17295thEd.1989.This 8 point
bulge isreferredto asthe "zoneof uncer

tainty." Id. This means,then, that an of
fenderwith an IQ score of 74 could still
bediagnosedasmentallyretardedbecause
of the marginof error. Of course,sucha
diagnosiscouldnot be reachedabsentad
ditional clinical evidenceofretardation.If
the defenseclinician diagnosesthe client
as mentally retarded, counsel should
moveto excludethedeathpenaltyevenif
the score is in the low 70’s andabovethe
statutorythreshold.The argumentin ad
dition to the standarderror of measure
ment is that the arbitrary cut-off point
contained in the legislation shouldnot be
followed where a qualified clinician,
working from the AAMR classification
manual,hasreacheda diagnosisof mental
retardation.

Further,counselshouldpoint out that the
legislativeintentwasthattheAAMRc1as-
sification guidelinesshouldapply, since
the legislaturesawfit to adoptadefinition
that amountsto a blueprintof the AAMR
definition.Finally, counselshouldexploit
the absurdity of exposing a clearly im
paired defendant to the death penalty
simply becausehescores71 or 72instead
of 70. Should we reallybesplittinghairs
in makingtheselife anddeathdecisions?
Of course,evenif theoffenderisnotfound
to be within the purviewof theAct, a low
IQ is relevantat virtually every stageof
litigation in a capital caseseebelow.

Counselshouldbe awarethat the testing
instrumentitself canbecomea variable in
the diagnosis. Two tests, the Stanford
Binet IntelligenceScaleand theWechsler
Adult IntelligenceScale-RevisedWAIS
R are the oldest and most carefully re
searehedIQ tests. Other IQ tests,suchas
the RevisedBETA, are not consideredto
be good instruments.If the prosecution
expert usessuch a test, you should be
prepared to demonstrate on cross ex
aminationthat such tests are not recog
nized asbeing appropriate instruments.

Counsel will sometimes encounter
evaluatorswho-administeranappropriate
test, but in an inappropriatemanner.It is
not unusual, for instance, to find an
evaluatorwhohasadministered,say,only
two ofthe Wechslersubtestsinsteadofthe
entire group. Also, be alert to any
evaluatorwho usesa testdesignedfor a
differentage groupthanyourclient.

Occasionallyan evaluator will do little
more thanguessat an IQ scoreby drawing
a dubiousinferencefrom other testdata
that havenothing to do with intellectual
functioning.Any IQ scorewhichis calcu
lated from a scoreon a psychologicaltest
that doesnot measure intellectual
functioningshould beconsideredinvalid,
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It is essentialthat theevaluatorhavesub
stantial training in the field of mental
retardationseeCompetentEvaluations,
below.

BEHAVIORAL IMPAIRMENT

Thesecondrequirementin SB 172 is that
of behavioral impairment.The bill re
quires that the intellectual impairment
exist "concurrently with substantial
deficitsinadaptivebehavior."Again, this
is virtually identical to the behavioral
prongof theAAMR definition.TheDSM
ffl-R, which also incorporatesbehavioral
impairment as a diagnostic criterion,
definesadaptivebehavioras"the person’s
effectivenessinmeetingthestandardsex
pectedfor his or her ageby his or her
culturalgroupinareassuchassocialskills
andresponsibility,communication,daily
living skills, personalindependence,and
selfsufficiency."DSM ffl-R, at 31-32.

Scalessuchas the AAMR Adaptive Be
havior Scales and the Vineland Social
Maturity Scalecanbeusedto determinea
person’s adaptive behavior. More com
monly, theevaluator’sclinical assessment
isrelied on.

Frankly, this requirement should not
present much of a problem,for any im
pairedoffender who commits a capital
murderclearlyhas substantialdeficits in
adaptivebehavior. Nevertheless,counsel
should provide the clinician with reports
from former teachers,classmates,friends,
family members, etc., concerning the
client’sbehaviorallimitations.Did it take
him 3 yearslonger thanmost childrento
learn to tie his shoes?This is the sort of
thing you will needto explore.Keep in
mind that, in an institutionalsettinglike
jail wherethemealsmay be deliveredto
theclient,etc. theclient’s behavioral im
pairmentsmay not be obvious. This
phenomenonmakesit all themoreimpor
tant to explore theclient’s Fe-institution
al history.

ONSETOF DISABILITY

The final statutory requirementis that the
disability must have manifested itself
"during the developmentalperiod." This
simply meansthatthedisability musthave
appeared before the age of 18. This ele
ment is tlpically demonstratedby secur
ing theoffender’s schoolrecords,which
will likely indicatefailing gradesand"so
cial" promotions. Interviews with
teachersand family members will also
providehelpful information in thisregard.

PROCEDURE

Section2 of SB 172requiresthata defen

dantwhoseeksto demonstratethathe isa
seriouslymentallyretardedoffendershall
raisethe issueat least30daysbeforetrial.
TheAct guaranteesthe righttoaneviden
tiary hearing,andit alsoprovidesthat the
prosecution"may offerevidenceinrebut
tal." The implication is that theprosecu
tionmayalsohavethedefendantevaluat
ed. In the eventthat this happens,make
surethatyou securean order limiting the
scopeof the prosecutionevaluation to the
issueof mentalretardation.SeePowell v.
Texas,_U.S._, 109 S.Ct. 3146, 106
L.Ed.2d 551 1989 6th Amendment
violation wherestatepsychiatricexmina- -
tion performedwithout notice to defen
dantor his counselthat examwould en-
compassissueof future dangerousness.

The Act further provides that the trial
court must ruleonthe issueat least10 days
prior to the trial. In the event that the
offender is ruled to bementallyretarded,
the Act mandatesthat he not be "subject
to execution"all otherpunishments,in
cluding life without parole for 25 years,
are available. In essence,a finding of
mentalretardationconvertsadeathpenal
ty caseinto a non capital prosecution.

EFFECTiVEDATE

Section3 of SB 172 provides that the Act
only applies to trials commencedafter the
effective date of the enactment,July 13,
1990. However,there is a compelling ar
gument that every retardedoffender sen
tenced to death before the effectivedate
of the Act should alsobesparedfrom the
deathpenalty.The argumentis that the
passageof SB 172 reflectsa social con
sensusin Kentucky that executionsof the
retardedconstitutecruel and unusual
punishmentin violation of Section 17 of
the Kentucky Constitution "...nor cruel
punishmentinflicted". This is a par
ticularlypowerful argumentin light of the
fact that only 2 of 138 legislatorsvoted
against it. The public opinion survey,
mentioned previously, is also relevantin
establishingthis consensus.

Indeed, the Georgia SupremeCourt has
acceptedthis veryargument.In Fleming
v. Zant, 386 S.E.2d339 Ga. 1989 the
court held that executingretardedof
fenders would violate the stateconstitu
tional banon crueland unusualpunish
ment. The Court noted that the Georgia
legislature’s prohibition on executingthe
retardedwould not by its terms apply to
Fleming, who had beenon deathrow for
10 years.Nevertheless,"[t]he legislative
enactment reflects a decision by the
people of Georgia that the eiecution of
mentally retarded offenders makes no
measurablecontribution to acceptable
goalsofpunishment.Thus,althoughthere
may be no ‘national consensus’against

executing the mentally retarded, this
state’s consensusis clear." 386 S.E.2d at
342. footnotesomitted.

ADVERSETRIAL COURTFIND
INGS

As indicated,theAct providesthat the trial
court makes the determination as to
whether or not the offender meets the
legislative definition of mental retarda
tion. However, Section2 of the Act also
saysthat "[t]he pretrial determination of
the trial courtshallnotpreclude thedefen
dantfromraisinganylegaldefenseduring
the trial." In the eventof an adversetrial
courtruling ina closecase,counselshould
exploit this languageand argue that the
defendanthasaright to a jury determina
tion on this issue, aswell.

Certainly,anadverserulingcannotbarthe
presentation of evidence of the
defendant’simpairment. See Crane v.
Kentucky,476 U.S. 688, 106 S.Ct. 2142,
2145,90LEd.2d636 1986trial court’s
exclusionof testimonyat trial concerning
circumstancesof confessionon ground
that issue of voluntarinesshad been
resolvedadverselyagainsthim prior to
trial "deprivedpetitionerofhisfundamen
tal constitutionalrighttoafairopportunity
to presentadefense".

Such evidenceis highly relevant both to
issues of criminal responsibility and
mitigation of punishment. KRS
532.0252b7 specifically provides that
mental retardation is a mitigating cir
cumstancein capital cases.And the
SupremeCourthasheld that "[i]t is clear
that mental retardation has long been
regardedas a factor that may diminish an
individual’s culpability for a criminal
act." Pen,y, supra, 106 S.Ct. at 2957.
Undersomecircumstances,mentalretar
dation can even support an insanity
defense.KRS 504.0201.

But can the defendant actuallyrelitigate
the statutoryprohibition in SB 172 at the
trial itself? In Kentucky, the answer
should beyes.The argumentproceedsas
follows. Thestatuteitselfprovidesthatthe
court’s adversepretrial ruling may not
prohibit the defendantfrom raising any
"legal defense" during the trial. The
statuteitself alsoprovides that a finding

- of mentalretardationisa legal defenseto
execution.Thus, the offender shouldbe
entitled to ajury fmding on the question
of mental retardation.Counselshould
prepare a specialverdict formandinstruc
tion on the issueof mentalretardationas
definedby the statute.If the jury makesa
findingthattheclient isretarded,thedeath
penaltyshouldnotbeanoption.Underno
circumstancesshould the jury ever be in-
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formedof the trial court’sadverseruling. dons. sonfor the crime.

In essence,the argumentfor submitting
the issue to the jury after an adverse
ruling by the court is that there is a right
tojury findings on factualissuesrelevant
to sentencing. Granted, the Supreme
Court hasrecentlymadeit emphatically
clearthat thereisno 6thAmendmentright
to juiy findings on sentencingissuesin
capital cases such as the existenceof
aggravatingfactors."Any argumentthat
the Constitution requiresthat a jury im
posethe sentenceof deathor makethe
findingsprerequisitetoimpositionofsuch
a sentencehasbeensoundlyrejectedby
priordecisionsof this court." Clemmons
v.MLvsLssippi,_U.S...._,46Cr1. 2210,
22123/28/90.However, thereis sucha
right under Kentucky law. In Wilsonv.
Commonwealth,765 S.W.2d 22 Ky.
1989,the Court"reversedthe sentenceof
life imprisonmentwithout parolefor 25
yearsbecausethe jury failed to find the
existenceof a statutory aggravatingfac
tor." On remand,"the judge refusedto
allow Wilson to besentencedby a jury"
andinsteadimposeda life sentence.Id.
The Supreme Court remanded. "Clearly,
underKentucky law a criminal defendant
has a statutoryright to have his sentence
setby a jury." Id.

COMPETENT EVALUATIONS

It is extremely important that your
evaluatorhashad adequatetrainingin the
areaof mental retardation.Keepin mind
that a clinicalpsychologistmaynotneces
sarily be qualified to evaluatewhether an
offender isretarded.Mentalretardation is
verydifferentfrom mental illness. It isfor
this reasonthat the ABA Criminal Justice
MentalHealth Standards,Note 4, 7-11
1984 preclude mental healthprofes
sionalsfrom testifying, evaluatingor par
ticipating in trials involving mentally
retardedindividuals if the professional’s
expertise does not include substantial
training andexpertisein the field of men
tal retardation.

Specialeducation teachersand speechor
languagepathologists are often valuable
in assessingmental retardation.On the
other hand, psychiatrists and clinical
psychologistsarenotqualified todo these
assessmentsunless they "have received
extensive,formalized, post-graduate
education and training in identifying
specificfunctionaldeficits or habilitation
needsof personswith mental retardation
or developmentaldisability." ABAStand
ards,note 4,7-11,Commentaryat 14.

Of course,theprocessofassessmentitself
must also be competent. This has been
adequately addressedin preceding sec

MENTAL RETARDATION AND
CONFESSIONS

Spacewill not allow a thorough discus
sion of the full impact of an offender’s
mental retardationon all phasesof the
criminalprocess.Wehavealreadyalluded
tothe issuesofcriminal responsibilityand
mitigation of punishment. Competencyto
standtrials anotherareathacanbeim
pactedby mental retardation.

One area that we will touch on briefly,
though,concernsconfessions.The "con
fessionof a retarded suspectshould al
ways be scrutinized. First, mentally
retardedcitizensare abnormallysuscep
tible to coercion and pressure. Thus,
voluntarinessof the confessioncanbean
issue.Second,thementallyretardedclient
may confessto a crimehedidn’t commit
out of a desire to pleasesomeoneper
ceived to be an authority figure. Thus,
reliability of the confessioncan be an
issue. Also, mentally retardedcitizens
tend to answer affirmatively to leading
questions.Sigeiman,Winer & Schoen
rock. The Responsivenessof Mentally
RetardedPersonsto Questions.Educa
tion and Training of the Mentally
Retarded,17, 120-1241982.Fmally,a
retardedsuspectmay notunderstandthe
Miranda warnings.Thus, the 5th and6th
Amendmentsmaybeviolated during the
interrogationprocess.

The following capital caseaddressesthe
inability of a retarded offender to under
stand theMiranda warnings. In Smith v.
Kemp, 855 F.2d 712 11th Cir. 1988 Va
catedforrehearingenbanc,873F.2d253
11th Cir. 1989, district court affd by
equallydividedcourt, 887F.2d140711th
Cir. 1989 en bancwaiver of Miranda
rights wasnot shown to be knowing and
intelligent wherethe accusedhadLQ. of
65andamentalageof10 or 11."[I]t would
beveryunusualwith a personwith this IQ
to be able to intelligently appreciatewhat
he is doing when his Miranda rights are
read to him." There was nothing in the
recordto showthat prior brusheswith the
law taught Smith anything, officers took
no particular care with reading him his
rights, andunder stressSmith would like
ly not haveunderstoodthemeventhen.

There isa helpful Kentuckydecisionfrom
the last centuryon this subject. In Butler
v.Commonwealth,63 Ky. 2 Duv. 435,
435-4361865 the confessionof a boy
"of crude and feeblemind and irresolute
will" was held to beinadmissiblewhenit
wasshown that the confessionwas made
as an angry crowd threatenedto hangthe
boy andhadalreadyhangedanotherper-

FOOTNOTE

A competencyassessmentinstrument
designed exclusively for retarded of
fendersiscurrentlybeingfield testedand
will be publishedin 1991. One of the
designersof the instrument, Dr. Caroline
Everington, described the specialpro
blems presentedretardedoffendersand
theneedfor a specializedcompetencyin
strumentin a previousissueof TheAdvo
cate.VoL 11, No.4,p. 38-39June1989.
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KENTUCKY DEATH PENALTY
MANUAL

The Revised4th Edition of the D.P.A.
DeathPenalty Manual is now available.
Among otherarticles,it reproducesan cx
celientarticle by SouthCarolinaAttorney
John Blume about defending a mentally
retardedclient ContactPatsyShzyockat
502-564-8006formoreinfonnalionabout
obtainingacopy of the manual.
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THE REST OF THE PENALTY
TheDepartmentofTransportation’sPoliciesRegardingSuspensionofyour Client’s
Driving Privilege

In order to effectivelyrepresenttheclient
chargedwith traffic offenses,including
DUl, it is necessaryto be aware of more
than thosecriminal penaltiesthat areout
lined in KRS. A crucial questioninevery
traffic caseis, What effect will this have
on my driver’s license?This isdependent
upon the currentpolicies andprocedures
of the Department of Transportation
DOT.

With this in mind, the Department of
Transportation agreedto providethe fol
lowing writtenanswersto submittedques
dons. The submittedquestionsrepresent
thoseproblemsI believearisemostoften
in a day-to-daytraffic court caseload.In
addition, the Department of Transporta
tion hasagreedto answerquestionson a
periodicbasisandto allow TheAdvocate
to printanyfuturechangesin policies.

Questionsof a general interestmay be
forwardedtome,and I will directthemto
the appropriate representativesof the
DOT.

STANDARD SUSPENSION
ISSUES

1When a personis convictedof a D1J1,
KRS l89A.OlO, his/her license is
suspendedforaperiodoftimepursuantto
KRS 189A.070.

After the passageofthe statutoryperiod,
what must the person do to reinstate
his/her driving privilege?

The individual is requiredto pay a $30 N/A
reinstatement/reicensingfeeasmandated
by KRS 186.44012and186.4501and
submitto the written and eyeexamination
asrequiredby KRS 186.4802.

KRS 189A.0803requires the license
surrenderedto the courtupona person’s
conviction of a first offenseDUI to be
returned to themat the terminationof the
suspensionperiod provided no other
licensesuspensionactionisin effectat the
timeof the reinstatementapplication.The
$30 reinstatement/relicensingfee and
written andeyeexamare still required.

2189.040specifically allows first of
fenders to reduce the suspensionperiod
from 6 monthsto 30 daysby enrolling in
an alcohol or substanceabusetreatment
progran

Must the person complete the program
wIthin 30 daysto allowreinstatement?

Yes, completion in an approved Alcohol
Driver Education Program is required
prior to applying for reinstatement.

HowIs TransportationCabinetnotifledof
anyfailure tocompletethis programand
what actiondoesTransportationCabinet
take?

The individual must have successfully
completedall phasesof an approvedAl
coholDriver EducationProgram prior to
applying for reinstatement.Therefore,a
failuretocompletenoticeisnotnecessary.

Assumingthe personhasacquireda new
license,following the 30 day period,how
Is he/shenotified of any suspensionfor
failure to completeanddoeshe/sheget a
hearing?

3KRS 189A.OlO does not specifically
refer to Transportation Cabinetin situa
tions involving secondor third offenders,
although an alcohol or substanceabuse
program isrequired.

What Is TransportationCabinet policy
regardingcompletion of thesestatutory
programs In relation to reinstating the
drivingprivilege after the passageof the
KRS 189.070statutory timeperiods?

Although completion of an Alcohol
Driver EducationProgram may be re
quiredas a partof thecriminal penalties
imposedby the courton secondor sub
sequentconvictionsof DU!, suchcomple
tion doesnot affect the eligibility of an
individual to apply for the reinstatement
of their driving privilege.

MULTIPLE OFFENDER ISSUES
THE TWO FIRST’S PROBLEM

lAssuminga personwith nopriorconvic
tions for DU!, KRS 189A.010, is arrested
for 2 separateoffenses.Assuming further
that he entersa plea or is otherwise con
victed at the sametimeon bothoffenses:

Howwould Transportation Cabinetheat
theseconvictions?

The licensesuspensionperiod for DUT
beginson the date of conviction. In your
scenario, since both convictions would
occur on the sameday, the suspension
periods would run concurrentlygiving a
total suspensionperiod of 1 year 6
months for one offense,1 year for the
secondoffense.

Is the offender able to reduce his/her
suspensionperiod by attendinganalcohol
or substanceabusetreatment program?

Yes, on the first offenseonly. However,
sinceboth convictionsoccuron the same
date, the suspensionperiod for thesecon
victiong would run concurrently. The of
fenderwould beeligible to attend an ADE
Programon the first offenseonly. How
ever, it would not benefit the licenseeto
attend an ADE Programsince a 1 year
suspensionwould be imposedfor the
secondDUT conviction.

What would be the length of his/her
reducedsuspension,If any?

Seeabove.

OUT-OF-STATE LICENSE ISSUES

lIf a personis convictedin Kentucky of
DUI but has a driver’s license from
anotherstate:

Rob Riley

.

.

Is this procedure the sameregardlessof
the level of offense pursuant to KRS
lS9A.OlO?

Yes.

DoesKRS 189A.0803mandate a dif
ferent result for first offenders?
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DoesTransportation Cabinet record the
convictionandhow?

No.

DoesTransportationCabinet notify the
other stateand how?

Yes.Theconvictionis senton to thestate
of record. However,no action is taken in
Kentucky.

Does Transportation Cabinet consider
any convictions from the other state In
calculating anysuspensionperiod In Ken
tucky?

A recentCourt of Appealsdecisionsaid
the TransportationCabinet couldnoten
hancethe licensesuspensionpenaltiesfor
a DUI convictionfrom out-of-state.Both
Ky. Appeals Court decisionsdealt with
applying a Kentuckyconvictionto anout-
of-stateontherecord.Others dealt with an
out-of-statereceivedwhere a Kentucky
conviction is on the record. We are cur
rently in theCourtofAppealsforclarifica
tion of KRS 186.5703concerninghow
to apply an out-of-stateconviction.

PROCEDURE IN RELATION TO
OTHER LICENSE SUSPENSIONIS

SUES

In regard to habitualviolators,asdefined
In KRS 186.642,how doesthesuspension
timerun for a DUI suspensionor Driving
on a SuspendedOperator’s License
suspensionwhen the person Is already
revoked asa habitual violator?

Thesuspensionperiodfor a convictionof
DUT will beginon the dateof conviction.
AU other suspensionperiods beginon the
effectivedateof the withdrawalthe date
the cabinet takes action against the
individual’s driving privilege. When an
additionalsuspensionperiod is imposed,
the suspensionperiod is notadded to the
expirationofanexistingsuspension.Each
suspensionis treated independently.

Do the suspensionperiods run concur
rently or consecutively?

SeePart1.

How doesthe suspensiontime run If the
person’s licenseIs suspendedfor DUI or
Operatingon a SuspendedLicenseandIs
lateradjudicatedasa habitual violator?

SeePart1.

Do the suspensionperiods run concur
rently or consecutively?

SeePart1.

If a personIs suspendedpursuant toKRS

Chapter 187 for failure tosatisfy a judg
ment, how would any suspensionperiod
for DUI or Operating on a Suspended
Licensebe computed?

SeePart 1.

REFUSAL ISSUES

1Pursuantto KRS 186.565,the driving
privilege can be suspendeddue to the
failure of the suspectdriver to consentto
a breath, blood,or urine test.

In light of the fact that 186.5651refers
to consent "for the purposeof determin
ing the alcoholic content of his blood,"
what actiondoesTransportation Cabinet
take If the testIs requestedfor substances
other than alcohol,suchasdrugs,and the
suspectdriver refuses?

The samesuspensionwouldresultregard
lessofwhethertherefusalaction isa result
of a requestfrom anofficer for the deter
mination of the B/A level dueto alcohol
or other substancesincluding ifiegal nar
cotics which might impair one’s driving
ability.

In light of 186.5657,which seemsto
allow reduction of the 6 month suspension
period for refusal by completion of the
alcohol education program, what Is
Transportation Cabinet’s positionIn this
regard?

Based upon an Attorney General’s
opinion,currentlyunderreviewby theKy.
Court of Appeals, the cabinet doesnot
honor a completion in anAlcohol Driver
Education Program in order to negate a
suspensionof the individual’s driving
privilege for refusalof the chemicaltest.

If a suspectdriver refusesthe testand
faces suspensionfor refusing, and sub
sequently Is found guilty of DUI and
likewise faces suspension,how does
Transportation Cabinet calculate the
total suspensionperiod, without regard to
the purported reduction provision of
186.5657?

The DUI suspensionperiod would begin
on the dateof conviction.Theprocesson
the RCT refusal of the chemical test
wouldbesomewhatdifferentsinceit is an
administrative action imposed by the
TransportationCabinet.Uponreceiptofa
perfectedaffidavit, the Division ofDriver
Licensingnotifies the individual of their
right to requesta hearing. If thereis no
responsewithin 15 days, a suspensionis
imposedbeginningat the termination of
this 15 dayperiod.Thissuspensionwould
be for theperiod of 6 months.

If the individual requestsa hearing, the
requestmust be in writing and received

within the 15 day "requestperiod."Once
received,the individual isscheduledfor a
hearingas soonaspossible.At this hear
ing, the factsof the refusalarediscussed.
Theseinclude:

lWhether the officer had reasonable
groundsto believe the personhad been
driving or was in actualphysical control
of a motor vehicle in this statewhileunder
the influenceof intoxicatingbeveragesor
othersubstanceswhich may impairone’s
driving ability.

2Whetheror not the personwas properly
placedunderarrestfor that offense.

3Whether the officer observedthe licen
seefor a minimumof 20minutesprior to
requestinghim to submitto the test.

4Whetheror not the person refused to
submit to the chemical test after being
requestedto do soby the officer.

5Whether the officer warned the in
dividual of the consequencesof their
refusal and advisedhim of the Implied
ConsentLaw.

6Whetherafterdoingso,theofficeragain
askedthe individual to submit to the
chemicaltest.

7Whetherthe individual againrefused.

At the conclusionof thehearing,anorder
is written recommendingeither suspen
sion for a periodof up to 6 monthsof the
individual’s driving privilegeor that "no
action" be takenagainstthe individual’s
driving privilege. This order must be
signedby the Commissionerof the Dept
of VehicleRegulationwithin 10 days of
the date of the hearing.The individualis
notified of thecommissioner’srulingim
mediately thereafter.If the order is to
suspendtheindividual’sdrivingprivilege,
the 6 month suspensionwill beginon the
date of the commissioner’sfinal order.
Any personaggrievedby the decisionof
the commissionermay appealto the cir
cuit court in their county of residenceor
Franklin Circuit Courtwithin 20 days of
the date of the final order.

If, In addition,thereIs alsoanOperating
on a SuspendedLicenseconviction,how
would that suspensionperiod be calcu
lated In relation to other periods?

All suspensionperiodsfor driving while
suspendedconvictionsbeginonthe effec
tive date of the withdrawal the date the
cabinettakes action against the individ
ual’s driving privilege.
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Q LIst all offensesforwhichrevocationIs mandatoryandtheperiods.

Driving undertheinfluence
Driving while suspended
UnderKRS 186.620
Driving while suspended
UnderKRS 189k090

Manslaughter
Murder/Manslaughter
Driving a motorvehiclewhich is
nota motorvehiclewhile under
influence
Perjury/falseapplication
Any felony in which a motor
vehicleis used
Convictionsor forfeitureof bail
upon 3 convictionsofrecidess
drivingwithin 12 months
Convictionof drivingamotor
vehicleinvolved in an accident
andfailing tostopanddisclose
his identity
Convictionof theft of a
motorvehicleoranyof
its parts
Failureto havein full forceand
effectthe securityrequiredby
subtitle39of KRS304
Refusalof the chemicaltest
Convictionof fraudulentuseof a
driver’s licenseor useof a fraudulent
driver’s licensetopurchaseorattempt
to purchasealcoholicbeverages
Assaultandbatterywith a motor
vehicle
Failureto answeracitationor
summons
Unlawfuloperationof a
motorvehicle
Convictionof beingan hahitual
violator

UnsatisfiedCivil Judgment
StateTraffic School

Accumulationof 12’pena1ty"
pointswithin a2 yearperiod

1stOffense
2nd OffenSe
3rdOffense

Racing/Eluding
26 milesperhour overthe posted
speedlimit within aSyearperiod

1st Offense

2ndOffense
3rdOffense

twicethe original length
of suspension
Also: ClassB ClassA
Misdemeanor Misdemeanor
6 months 1 year
Syears -

6 months 1 year

Indefiniteuntil the citationpaid

lyear 2years

2 or 5 yearsdepending
uponthedriving recordof the individual
15 years or until thejudgmentis satisfied
If an individualdoesnotcomply with the courtorder
toattendStateTraffic School,anindefinitesus
pensionis Imposeduntil thecomplianceIs met

SuspensIon Alternative Is aHearing
Pariod Offered?

6 months 1 yearprobation Yes
I year
2 years

2 yearprobalion
4 yearprobation

Yes
Yes

90 days
suspensionpossible6 monthprobation Yes
1 year
2 year

2 yearprobation
4 yearprobation

Yes
Yes

INCONSISTENT
LAWS

The courts will decidewhetherFranklin
Countyofficials werenegligentin releas
ing Alvin Dean Sons from jail in 1988,
after he was arrested for public drunken
ness.Mr. Sons left the regional jail and
dartedin front of a car on the East-West
Connectorand was killed. His blood al
cohol level was4 timesthe level at which
a personis legally considereddrunk.

However, no courtrulingis neededtopolnt
an accusingfinger at a negligentGeneral
Assemblywhich, for nearlya decade,has
easedstate laws against public drunken
ness but has failed to replacethe old
statuteswith clear laws governingwhat
law enforcementofficers are to do with
peoplewhoaredrunkin publicplaces.

As aresultof atask force studyrecom
mendingthe decriminalizationof public
drunkenness,the legislaturein 1980
changedstatelaw to providethataperson
drunk in public be takenhome by law
enforcementofficers, to a treatmentpro
gram or, if neitherwas available, to a
detentioncenter.TheGeneralAssembly,
however,didnotprovidefundsto payfor
treatmentprograms.Thedecriminalizatica
law was amendedin 1982 to requirea
persondrunk in public to be taken to a
Ireatmentfacility, butagain,nomoneywas
appruIatedfor those facilities. In 1986,
the legislaturedroppedajailsentencefor
first and secondoffenders,but required
that they be detained up to 8 hoursunless
someonepickedthem up at the jail, they
postedbail, werereleasedby the court or
they could safelycarefor themselves.

There’s the problem.Franklin District
Judge Joye AIbso says federalcaselaw
prohibitsrequiringbailorjail detentionfor
crimesthatdo not carry ajail term, which
Kentucky law does not for the first and
secondoffenses."A person’sbasicliberty
not to be held in jail - if they couldnot be
putin jail for thatwhich theyarecharged-
overridesan Inconsistentstatute,"Judge
Aibrosays.lila this inconsistency,begin
ning in 1980, that marks the bistosy of
decriminalizationof pubic drunkenness
by thelegislature.

Nearly a decadeago, a task forcedeter
mined - rightly - that alcoholismIs an
illnessandshouldbe treatednotas a
but as a social and health Issue.
Kentucky’s jails are crowded enough
withoutaddingto thempeoplewhoseonly
offenseIs publicintcnlcaiion.Bu by fall
ing to fund treatmentprogramscafledfor
by statelaw and giving law enforuement
officials at best muddiedInstructionson
howtohandlepersonsdrunkIn public,the
GeneralAssemblyhasfailed its respon
sibility. Certainly, it failed Alvin Dean
SouL

- StateJounwiEditoriaL
Reprintedwith pernàsion.

A: OFPENSE 1ST 2ND 3RD!
SUBSEQUENT

*6 months

6 months

1 year

6 months

2 years

6 months

ClassD
Felony
2 years

2 years
2 years

2 years

1 year
1 year

1 year

6 months
6 months

6 months

6 months

6 months

6 months

none
6 months

6 months

lyear 2years

lyear 2ye&s

lyear 2years

lyear 2years
6 months 6 months

lyear 2years

2 years

6 months

*Ucenseeis eligible to reducethissuspensionto 30 daysby completing an approvedAl
coholDriverEducationProgram.

UJ LISt an offensesicr which revocation Is dIscretionaryandtheperiods.
A:
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ISSUESNOT RELATED TO DUT:

HowIs thedecisIonmade?Does theper
songeta hearIng?

Thedecisionof whetheror notto suspend
an individual’s driving privilege for any
discretionarysuspensionis left up to the
hearingofficer. If the individual fails to
requestordoesnotappearat thehearing,
thesuspensionis automaticallyimposed.
A hearingis offeredprior to the imposi
tionofasuspensionfor anyoftheseoffen
ses.

ROBERTA.RILEY
AssistantPublicAdvocate
LaGrangeTrial Office
Oldham,Henry& Trimble Counties
300 NorthFirst StreetSuite 3
LaGrange,Kentucky 40031
502222-7712

ANGRY MEN LIKELY TO DIE SOONER,
STUDY SHOWS

MONTEREY, CaliL - Do you getriled whenthe guy in front of you at the grocery checkout
has l0itemsinsteadofthe9allowed?When thebankcustomeraheadofyoudoesn’tfillout
herdepositslipuntil shereachesthe teller?

You probablysuffer highlevelsofanger, hostilityandmistrust-traits researchersnowsaymay
be the amongthe most importantbehavioralpredictorsof diseaseanddeath.Such hostility
causesthe body toreleasechemicalslinked to heartdiseaseandotherailments,new studies
show.

Onerevealsthat menwho scoredhigh on a "hostility scale"hada deathratemorethan5 times
higher thanmen with low scores."Trusting heartslast longer" saysDr. RedfordWilliams,
professorofpsychiatryatDukeUniversityMedicalCenterinNorthCarolina.Williams,aleader
in the study of personalityandheartdisease,discussedhis findings at the annual American
HeartAssociationsciencewriters’ meeting.

Hisresearchshowsabiologicallink to angerand behaviorandappearstoreflnethecontroversial
studiesoverthe pastdecadeof the "TypeA" personality.Studiesin the 1970sby SanFrancisco
cardiologistsMeyer FriedmanandRay Rosenmanshowedthat TypeA men- characterizedby
Impatience,ambition,hostilityandhurriedness- weretwiceas likely tosufferheartdiseaseas
theirmoremellow TypeB counterparts.In recentyears,however,researchershavequestioned
theTypeA theory.

Williams found that only the hostility componentof the theory actually is linked to higher
diseaseanddeathrates.In a studyof 118 lawyershe followed for 25years,beginningwith a
personalitytestduringlaw school,he foundthat thosewith the highest"Ho" scores-forhostilily
- diedat arate4 timeshigher than those with low "Ho" scores.After 25 years,20% who had
scoredin the highestquarteron the hostility scalehaddied,comparedwith 5% of those who
hadscoredlowest.

Narrowing down the "Ho" scale,Williams and his colleaguesdiscoveredthat very certain
hostility characteristicsweremorecloselyassociatedwith the higherdeathrates.Amongthem
a cynicalmistrustof peoples’motives, frequent angerandtheopenexpressionof anger. The
attorneyswho scoredhigheston these3 traits had a 25-yeardeathrate5.5 tiunshigherthan
thosewith lower scores.

Thereis noevidenceto supportthe commonbelief that peoplearebetteroff expressingtheir
angerratherthankeepingit to themselves,Williams said.Thestudystronglysuggeststhat other
Type A traits - beinga workaholic,hurrying,talking fast andfrequentlyinterruptingpeople-

arenot associatedwith higherrisk of diseaseor death. "We’re talking hereaboutattitudesand
beliefs such that if youare in a bank line that’s movingslowly, you’re immediatelythinking,
‘Why aren’t peoplereadywith their checks?"saysWilliams. "You may not believethis, but
thereaxealot of peopleout therewhodon’t have thoughts like this."

At his laboratoryatDuke,Williams said his colleagueshave found that peoplewhoscorehigh
on the "Ho" scaleundergo muchgreaterincreasesin bloodpressurewhenthey areharassed.

Becausesituationsthat annoyor harassare so common,he thinks the "more pronounced
biologicalreactivityof hostile people"may bea mechanismby which their heartsandblood
vesselsaredamaged.In fact, anotherof his studiesshowsthatthe branchof the nervoussystem
intendedtoslowthe heartduring timesof stresskicks in muchlaterin hostilemen.The stressful
andhazardouschemicalreactionscausedby threateningsituationslastlongeramongthesemen.

"Trustingheartsmaylastlongerbecausethey’reprotectedagainsttheravages... of thenervous
system,"Williams says.Or, he adds, theseprotectiveresponsesamongnon-hostilemen"may
evenexplain why trustingheartsaretrusting."

ELLEN HALE Gannett News Service,Information for this story was alsogatheredby The
AssociatedPress.

RIGHTS CARDS
AVAILABLE

My lawyerhastold menot to talk to anyone
about mycase,not to answeranyquestions,
and not to reply to accusations.Call my
lawyer if you want to ask me questions,
searchme or my propeity,do any tests,do
anylineups,or any other identification pro
cedures. I do not agreeto any of thesethings
without mylawyerpresentandIdo notwant
to waive any of my constitutional right!.

$5.50 CoversPostageand Handling per
lOOcards.

Sendcheckor moneyorderpayableto the
Kentucky StateTreasurerto:

RIGHTS CARDS
DPA

1264Louisville Road
Frankfort, KY 40601
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6TH CIRCUIT HIGHLIGHTS

PROBABLE CAUSE

Rossv.Meyers

lnRossv.Meyers,883 F.2d4866th. Cir.
1989,the Courtof Appealsfor theSixth
Circuitupheld a jury’s finding thata state
highway patrol trooperhadno probable
cause to arrest, charge,confine and
prosecuteRossfor driving while intoxi
cated.The issuearoseinanaction involv
ing claimsof falsearrest,falseimprison
ment, malicious prosecutionand Inten
tional infliction of emotionaldistress.

Around 2:30 a.m., Trooper Meyersar
rived at the sceneof a distressedmotor
vehiclewith its front wheelslodgedin a
ditch off the shoulderof the highway,
Ross,driver of the vehicle,had beenin
volved in a single vehicle accident.
Meyers observed that Ross had a
moderateodor of alcohol on his breath,
that he staggeredas he walked, that his
eyeswerebloodshotandthat hehad dif
ficulty speakingandunderstandingdirec
tions. MeyersarrestedRoss,took himto
the sheriff’s office, chargedhim with
DWL AlthoughRossvolunteeredto sub
mitto abloodalcoholtest, Meyersrefused
to take him to the county hospital ap
proximately 1/10th of a mile from the
sheriff’s office.

In this case,the existenceof probable
causewas an essentialelementof the
maliciousprosecutionclaim and an af
firmative defenseto the false arrestand
false imprisonmentclaims. The Court
noted that the jury was entitled to reject
Meyers’ testimony and, even if no
counter-testimonyhad beenoffered, the
jury was free to conclude that Meyers
lackedcredibility. TheCourt further noted
that theevidencedidnot conclusivelysup
portafindingofprobablecause.Rossmay
have only had one glassof beer 4 hours
earlier and had only a moderateodor of
alcohol onhisbreath.Lackof sleepmay
haveaccountedfor his bloodshoteyesat
2:30 a.m. Ross provided an explanation
for his lackofcoordinationandconfusion,
i.e., that he was exhaustedas a result of
having expendedhoursinhis effortto find

help and/or extricatehisvehicle from the
mud.It wasobviousthat Ross’mudcaked
shoes,which were falling apart,Impeded
hisability to walL

Thecourt concludedthatit wasnotclearly
erroneousfor the jury to conclude that
Meyersactedwithout probable cause.

LAD

Norton v. Parke

In Norton v. Parke,892F.2d476 6thCir.
1989, theSixth Circuit held that a state
prisoner’sfailure to strictly comply with
theprovisionsof the InterstateAgreement
on Detainersin trying toresolvecharges
pendingin another statebarredhim from
seekingfederalhabeascorpusrelief on a
speedytrial issue.

Norton,a Kentuckyinmate,had charges
pending againsthim in Ohio. While im
prisonedIn Kentucky,Nortonfiled a mo
tion to dismissthe Ohio indictmentdueto
a violation of his right to a speedytrial.
The Ohio courtdeniedthe motion, ruling
that the lAD applied and that Norton
failed to avail himself of its provisions.
Nortonimmediatelyfiled asecondmotion
demandingthat Ohio either proceedto
trial or withdraw the complaint against
him. Thistimeheexpresslyreferencedthe
provisions of Article III of the LAD as
incorporatedunder KRS 440.450. The
Ohio court denied the motion because
Norton failed to invoke the TAD with the
prescribedforms.

Four yearslater, Nortonfiled a petitionin
federal court seeking habeasrelief.
DespiteNorton’s failure to formally com
ply with the LAD, theDistrict Court found
a trial delayof7 yearsto bea denialof his
Sixth Amendmentrights. The Sixth Cir
cuit reversed,holding that prisonerschal
lenging extraditionactions must pursue
the remediesprovided by the LAD before
seekinghabeasrelief in federal court. The
courtfound that Norton’s failure to for
mally invoke the LAD - i.e.,hisfailure to
usethe required LAD forms-resultedin
a failure to exhauststateremedies.

4TH AMENDMENT EXCESSIVE
FORCE STANDARD

Lewis v. Citya/Irvine

The Sixth Circuit ordereda new trial in a
caseagainstan Irvine city policeofficer
accusedof usingexcessiveforce in fatally
shootingthe operatorof an Irvine game
room. Lewis v. City of Irvine, 899 F.2d
451, 19 S.CR. 8,266thCir. 1990.

In 1984, Donald Lewis leaseda building
in downtownIrvine, Kentucky,which be
convertedinto a family residenceand a
public gameroom. After he openedfor
business, local residents voiced com
plaintsaboutthe unrulybehaviorof some
gameroom patrons.To remedy this, the
City of Irvine adoptedan ordinance
regulatingloitering andprofaneandloud
talking on the sidewalksand streetsin
front of businessplaceswithin the cor
porate city limits. Theordinanceprovided
no definition for ‘loitering.’

Soonafteradoptingtheordinance,thecity
of Irvine hiredMike Miller to serve asa
City policeofficer.The confrontationan
derlyingthis suit occurredless thanthree
weeksafter Miller had beenon the job.

On that date,Lewis wasoutsidethe game
room sweepingthe sidewalk and watch
ing peopleleave churchservices.Miller
arrived,at the gameroom and instructed
Lewis andotherson the sidewalkto stop
loitering. Lewis objected and directed
Miller to contactthemayorto resolvethe
disputeregardingwhether Lewis was, in
fact, violating the loitering ordinance.
Miller summonedthe mayor over his
radio, and then resumed his patrol route
until he wasinformedthat themayorwas
on his way. Miller returned to the game
room and steppedout of his car. The
sidewalk was clogged with people, in
cluding Lewis and his sonTim who stood
with hishandsclenchedin thepocketsof
his pants.Tim walked slowly toward
Miller, who in turn grabbedor hit Tim.
Tim then swung at Miller, prompting
Miller to draw his gun from its holster
either to keep it from Tim’s reach or to

DonnaBoyce
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threatenTim. Lewis respondedby grab
bing for Miller’s arm. A struggleensued
in which Miller’s gun dischargeda single
bullet from closerange into the back of
Lewis’sneclcLewis died instantly.

At trial, themagistrate grantedthe City’s
directed verdict motion. The claims
againstMiller were submittedto a jury
which returned a verdict in his favor.

1. HeartDiseases 767,400
2. Cancer 488,240
3. Cerebrovascular 150.300
4. Accidents 97,500
5. Lung 81,960
6. Pnenmctiia-flu 77,330
7. Diabetes 39,610
8. Suicide 30,260
9. Liver AIlments 26,080
10. Athero!cleiosiz 23,700
11. Homicide 22,190
12 Aids 16.210

The 6th Circuit held that a new trial was
necessaryto resolvethe excessiveforce
claim againstMiller becausethe jury in
structionsintroducedinappropriatestate
ofmindfactorsandemployedan incorrect
legalstandard.

Specifically,the Courtfoundthat the in
siructionsregardingthe excessiveforce
claim againstMiller improperly framed
theissuein 14th Amendmentsubstantive
dueprocessterms when the claim proper
ly shouldhave beenanalyzedunderthe
4th Amendmentand its reasonableness
standard.

Additionally, the instructionsrepeatedly
referred to Miller’s state of mind - a
factor that hasno relevancein the con
stitutional excessiveforce inquiry. An
officer’s subjective good faith has no
bearingon the existenceor absenceof a

* constitutionalviolationfor the useof ex
cessiveforce.The inquiry is an objective
one: the questionis whether the officers’
actionsare objectively reasonablein light
ofthe factsandcircumstancesconfronting
them,without regardto their underlying
intent or motivation.

DONNA L BOYCE
AssistantPublicAdvocate
Prankfort

DYING IN THE UNITED STATES

The 1988Vital StatisticsRepoil,NationalCenterfor HealthStatisticsrevealedthat9 prevent
ablechronicdiseasesareresponsiblefor 52%ofthedeathsIn this country.Nationwidein 1988,
homicidedeathsranked11th as a causçof death:

CAUSESOF DEATH # OF DEATHS

NewThai In SuitAgainstOfficer

A 3-judgepanelgrantedanewtial to an
Eslill Countywoman,PatriciaAnnLewis
andherson,Timothywholostamulti-mil
lion-dollarcivil suitshefiledagainstlrvine
policeofficer,MikeMillerwhofatallyshot
herhusband,DonaldLewis,41 in theneck
in October1984 during afight in front of
the pool roomtheelderLewis operated.

MillerwastriedforLewis’murderin1985,
but foundinnocentHe resumedhis job on
the city policeforce.

TheKentuckyPost.Reprintedwith pernus
sion.

HOMICIDE

Homicide rates were the highest in the 25-34year old categorywith 16 deathsper 100,000
persons.

A studyreleasedby theInjury PreventionCenteratJohnHopkinsUniversityon March1, 1989
determinedthat morevery young childrendie from murderthan from any othercategoryof
injury causingdeath.

From 1980-1985a total of 1,250childrenunderoneyear of agedied of homicide,1/3 dueto
"child abuse",11% from strangulationor suffocation,3% from drowning, 3% from stabbing
and5% from firearms;6.5%died fromneglectandabandonment

MOTOR-VEHICLE DEATHS

Motorvehicle-relatedaccidentskilled themostchildren.In the6yearsstudied22,174children
died,thatis 37% of all injury-relatedchild deaths.

Astudydoneby Dr. RobertI. Brisonof theKingstonGeneralHospital,Kingston,Ontariosaid
that children5 yearsof ageor youngeraremorelikely to be killed in parkinglots or by their
parentsbackingoutof thedrivewaythanin traffic accidents.By thesametoken,olderchildren
areinjuredanddie from dartingout into traffic.

In 1988,837peoplein Kentucky diedin trafficaccidentsand46,645peopledied nationwide.

HEART DISEASE

Heartdisease,strokesandbreastcancerareillnessesfor which smokingis consideredarisk
factor.Lung cancerkills 126,000Americanseachyear. Breastcancerkills 41,000peopleper
year.

Along with smoking, an over-weight condition, high blood pressure,drinking andlack of
exercisewereother preventablerisk factors.

Theaveragestateexpenditureon chronicdiseasecontrol andpreventionis 66centsaperson
peryear.

Smokingin the UnitedStateswentdownfrom 34% of the populationto 29% in 1987.
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EVIDENCE IN CRIMINAL CASES
Looking at theNewEvidenceCode-Part II

This is thesecondpartof a seriesof ar
ticles about Kentucky’s proposed
evidencecode.

PROCEDURALRULES

Since the last column, the Ky. Supreme
Courtdecidedanimportantcase,Drumm
v. Commonwealth,Ky., 783 S.W.2d380
1990.Thiscaseadoptsa portionof the
FederalRules of Evidence concerning
businessrecords[FRE 803-4].

In addition, concerningDNA testing, I
receivedand forwardedto themainoffice
of the Departmentof PublicAdvocacya
copyof anarticleby JoelE Cohen,in the
American Journal of Human Genetics,
VoL 46, p. 358 1990, which in detail
examinesthestatisticaland mathematical
assumptionsunderlyingthepredictionsof
non-coincidentalmatchin DNA testing
techniquesin use today.The articlecon
cludesthat thestatisticalprojectionsmade
bytheproponentsofDNAtestingmaybe
erroneous by "many orders of mag
nitude." This is an importantcomponent
of showing the lack of scientific accep
tance of DNA testing and should be
employedin any DNA testingcase.

Also in this articleI continuea reviewof
the proposedKentuckyRulesofEvidence
KRE andfocus on theproceduralrules
that will governobjections,preservation
of errorandcontrolof courtproceedings.

ADOPTION OFFRE8.034

Drumm v. Commonwealth,Ky., 783
S.W.2d3801990isa casethatpresents
severalissuesof evidencelaw.Themajor
problempresentedby the case,according
toJusticeLeibson,wasadmissionof state-
merits of the childrenpursuantto KRS
421.355.Thisstatuteallows presentation
ofout-of-courtstatementsofchild victims
of physicalor sexualabuseupon deter
mination by the trial court that "the
generalpurpose"of theevidenceis such
that the interestof justicewill be served
by the admissionand the statementsare
foundto bereliablebasedon anumberof

considerations.JusticeLeibsonnotedthat
thisparticularstatute"requiresnoneof the
traditionalreasonsfor makingexceptions
to the hearsayrule." Dntmm,at 382.The
Courtdecidedthat questionsof preserva
tion ofthe issuewerenot importantin this
casebecausethe statute "in its entirety"
wasanunconstitutionalexerciseof"judi
cial rule-makingpowerby the General
Assembly"andshouldnothavebeenused
in the first place.

This caseis a forceful articulationof the
presentCourt’s understandingof its rule
making powerunderSection 116 of the
Constitution of Kentucky. The Court
notesthat before1975,"the line between
judicial and legislative power was not
clearly defmed". However, the Court now
holds that Section115 and 116 establish
judicial rule-makingpower and that, in
particular,Section116 givesauthority to
the SupremeCourt to prescribethe rules
of practice andprocedurefor the Courtof
Justice.TheCourtspecificallydeclinesto
extend comity to the statutebecauseit
fails the "testof a statutorily acceptable
substitutefor currentjudicially mandated
procedures."In particular, this statute
[421355]fails becauseexceptionsto the
hearsayrule "are groundednot just on
need,but onguaranteesoftrustworthiness
which are the substantialequivalentof
cross-examination."Drum,n,at 382-383.

After disposingof the statute,theCourt
determinedon pages384-385 that FRE
8034 should be adopted. The textof the
ruleis setout in the opinionandprovides
that statements made for purposesof
medicaldiagnosisor treatment, describ
ing medical history, past or present
symptoms,pain, sensationsor the incep
tion or the general"cause"or external
sourcethereofis nothearsaysolongas it
is "reasonablypertinentto diagnosisor
treatment."In Drumm, the Court noted
that statementsmadeto a physiciancon
sulted solelyfor the purposeof testifying
as a witness have less reliability than
evidenceadmitted under the traditional
treatingphysicianrule. Therefore, under
the approachadoptedby FRE 403 ex
clusion on groundsof confusion,unfair-

nessor prejudice,the trial court in this
casewas directedto decidethe hearsay
question on eachout-of-courtstatement.
TheSupremeCourtreliedona 4thCircuit
case,Morgan v. Foretich, 846 P.24 941
4th Cin, 1988 as a basis for the ruling.
An explanationof theunderlyingpurpose
ofPRE 8034is found inU.S.v.Pollard,
790 P.24 1309, 1313 7th Cir., 1986.
Pollard also establishesthe point that
statements made with an intent to
"facilitate"diagnosisor treatment do not
qualify nor do statementsof fault.

Drumm is an importantcasenot only for
child sexualor physical abusecases,but
alsofor the application of rulesconcern
ing unchargedmisconduct,statementsto
physicians,andstatementsfoundinmedi
calrecords.The casestatesthephilosophy
of "comity" cases.It is worth noting that
3 justicesdissentedfrom the adoptionof
FRE 8034, primarily becauseit was
adoptedoutsideof the rules committee
process.The dissentingjusticesalsonoted
the strong legal policy underlying the dis
tinctionbetweentreatingand examining
physicians. However, the Federal Rule
received4 votes,and it is now the law to
beapplied in criminal trials.

PROCEDURAL MA1ThRS

Most procedural matters are covered by
Articles land VI of theproposedRulesof
Evidence. A few general observations
made at this pointwill makethe remainder
of this survey a bit easierto comprehend.
Probably the key provisions of the FR.E
andtheKREareRules40l,402and403.
Theserules govern theadmissionofprac
tically every type of evidencethat canbe
conjured up. Under the scheme of the
Kentucky Rules, any kind of relevant
evidenceis admissibleunlessit is either
excludedby a specific provision of the
rules or the trial judge in the exerciseof
discretion givenhim underRules402 and
403, decides that the admission of
evidencewill beprejudicial, will confuse
the jury, or will take toomuch time. The
samebasicprinciple applies with respect
to witnesses.Under KRE 602, anyone
whocanshowpersonal knowledgeof the
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subjectmailer aboutwhich he or she is
supposedto testify may testify.The only
personspecificallyexcludedas a witness
under the Rules is the trial judge. [FRE
605; KRE 605]. With few exceptions,
these2 generalprinciplesgovernadinis
sion or exclusionof evidencein any trial
or proceedingconductedunderthe rules.
Theseconceptsaresignificantenoughto
warranta separatearticlesometimein the
future, but it is importantnow to realize
that theseprinciples act askind of a final
check against the admissibility of
evidence.

The subject of the remainder of this ax
tide, however,is the somewhatmundane
examinationof rulesofpreservation,ob
jectionandpresentationofevidenceto the
jury.As notedabove,theserulesappearin
Articles I and VI of the proposed rules.
There are a few differencesbetweenthe
Kentucky andFederalRuleswhichwill be
noted.However, in keeping with the
FederalRules approach, the governance
ofthe trial isprettymuchleftup to the trial
judgewhowill not be reversedexceptfor
showingof an abuseof discretion.

ORDEROFTRIAL

KRE 611 recognizesthat the trial court
hasauthorityto control themodeof inter
rogationofwitnessesandtheorderoftheir
appearance.TheCourthas3 guidelinesor
goalsto aim for in making the rulings.

First, theCourt is to orderproceedingsso
asto make thepresentation"effective for
ascertainmentof the truth." The Court is
alsodirectedto avoid needlessconsump
tion of time and fmally, the Court is
directedto protect witnessesfromharass
ment or undueembarrassmentduring the
courseof examination.TheCommentary,
or page63 of the proposal,notesthat the
trial judge customarilyhasbeenallowed
to determinewhether to allow narrative
testimony at various stages of trial,
whetherto allow witnessesto appearout
of order, whether to allow questions or
redirector recrossthat shouldhavebeen
askedearlier,andfinally, whetherto allow
recall of witnesses.The Committeemade
a point of noting that KRS 421.2103,
which governsthe order of appearancein
civil cases,is unaffectedby this rule.

The secondpartof KRE 611 restatesthe
Kentucky "wide-open" rule of cross-ex
aininationwhich allows a party to cross-
examine a witnessor any matterrelevant
to anyissuein the case,including matters
of witness credibility. The only limit on
this is a statementthat "in the interestof
justice," the trial courtmay limit cross-ex
amination to mattersraisedon directex
amination. As to leading questions, the

rule provides that a party may not use
leadingquestionson direct examination
except as necessary to develop the
witness’stestimon’. On cross-examina
tion, leading questionsare always avail
able exceptastomattersnot raisedon the
directexamination.Theunderlyingtheory
hereis that on thosematters,the witness
somehowbecomesthe witness of the
cross-exsniiningparty, andit is therefore
unfair to give an advantageto the party.
However,as noted in the next portion, if
the witness is hostile,is anadverseparty,
or is a witnessidentified with an adverse
party, the examining party may uselead
ing questions.

KRE 614

The next rulegoverningthecontrol of trial
isKRS 614 whichallows theCourton its
own oron thesuggestionof a partytocall
a witness as the Court’s own witness.
Underthesecircumstances,all partiesare
entitled to cross-examine.Apparently,
this grew out of the commonlaw right of
the Court to doso.Such actionsaresorare
in Kentucky, that I have beenunable to
locateanyinstancein recenttimeswhere
a courthasdoneso.Graham, inEvidence:
TextRules,IllustratiossandProblems,24
Rev.Ed.1989,statesthat in federalcourt
trial judgesalmostnevercall laywitnesses
on their own. It is more common to call
expertsonbehalfof theCourt,a procedure
that also isauthorized under this rule.

This rule provides that the Court may in
terrogate any witness as necessaryto
preventmisunderstandingof theevidence
or to make the evidenceclear. Also, this
rulespecifically authorizes submissionof
jury questionsduring the courseof trial.
These questions must be submitted in
writing to the judgewhowill decide inhis
sounddiscretion whether or not theques
tions may be asked.This provision will
standardizepractice in Kentucky.

In theJeffersonCircuitCourt,wherethere
are 16 divisions,the rightof thejury to ask
questions depends on the division in
which the casehappenedto land.Now, at
least,the jury will be allowed to askques
tions, but the fmal decisionisin thehands
of the trial court.Becauseof the sensitive
nature of any objections that might be
made to anyof theproceduresauthorized
by Rule 614, it provides that anyobjec
tionscanbemadeoutof the hearingof the
jury at the "earliest available oppor
tunity." I think this is a recognition of
those trial situations in which the judge
determinesto do somethingand will not
allow contemporaneousobjection.Under
this rule, thepartyhasto raisethe issueat
the earliest opportunity, but that oppor
tunity is notnecessarilywhen theprejudi
cial actishappening.

KRE 615

Separation of witnessesis governedby
KRE 615. This ruleprovidesthat at the
requestof a party, the trial court shall
orderwitnessesexcludedsothat they can
not hear the testimony of others. If no
partymakessucha request,thenthe trial
courtmay do it on its own motion. There
are 3 types of personsor entitiesthat can
notbeexcludedunder this order.

A partywhois a naturalpersoncannotbe
excluded. An officer or employeeof a
party that is notnaturalpersoncorpora
tion or Commonwealthmay notbe ex
cluded if that personis designatedas a
representative by the attorney for that
party. Finally, the Court may notexclude
a personwhosepresenceis shown to be
necessaryfor the presentation of the
party’s case.

Thereis nothing particularly new in this
rule, exceptfor the requirement that the
trial court must exclude witnessesfrom
the hearing on the request of a party.
[Compare: RCr 9.48].

OBJECTION, PRESERVATION,
AND PRESENTATION

The basic rules for presentation of
evidencearefound in Article L KRE 103
deals with making andpreserving objec
tions to rulings on evidence. Rule 104
assignsduties of determining the admis
sibility of evidence to the trial court,
primarily, andin certaininstances,to the
jury. ThelastmajorruleisKRE105 which
restates the limited or multiple admis
sibility rule and explains the supposed
effectivenessin admonitionsin dealing
with it

KRE 103

Under this rule, a partycannotallegeerror
on a ruling that admits or excludes
evidence except when he shows that a
substantial right of hishas beenaffected
andhehaseither made a timely objection
or motion to strike stating the specific
groundsof objection unlessthe grounds
areapparent of record or, if the evidence
is excluded, making the substanceof the
evidenceknown to the Court by an offer
of proof. This rule makesa major change
in Kentucky law. This rule proceedsfrom
the assumptionthat rulings on the admis
sion of evidence generally are harmless
andshouldbedeemedsoaslong as they
do not involve constitutionalissuesun
less the defendant can meet certainre
quirements. The first of theserequire
ments is showing that the ruling affected
the defendant’s "substantial right." A
substantialright isnotdefmedin theCom
mentary or in anyof the federalcommen
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tariesor cases.However, it mustbecon
sideredto be a right on the order of the
right topresenta defenseor the right not
to be convictedon irrelevantor incom
petent evidence.Most of the discussion
aboutthis issuecenterson what the trial
or the appellate courts are supposedto
examinewhendeterminingwhethersub
stantialrights have been affected. In
general,a substantialright is affectedby
anerror if that errorhada materialeffect
or substantiallyswayedthe deliberations
of the jury. [Graham, Evidence, 2d
Rev.Ed.,Chapter16 C1, p. 533; 551].
Of course,wherea constitutionalright is
infringed, the reviewingof the courtmust
beconvincedbeyonda reasonabledoubt
that the jury deliberations were not
materially affectedor swayed.[Graham,
at 554]. The purposesof the rule are set
out in the Commentary.Thepurposesare
to offer counselanopportunityto address
inadmissibilityissuesandtakecorrective

* measureswhen needed,to provide the
trial judge with sufficient information to
assurecorrectrulings, and to providea
sufficientrecordfor theappellatecourtto
ruleontheissue.[KRE 103,Commentary,
p. 3-4]. Thesepurposesaccordwith the
often citedstatementfoundin Morrow v.
GreyhoundLines,Inc., 541P.24713,724
8th Cir., 1976.The Commentarynotes
that thesepurposescan bemet with an
offer of proof or a timely objection or
motion to strike.

The specificity requiredof a motion to
strike or anobjectionis of someconcern
since wehave operatedin Kentucky for
yearsunderthe "general"objection rule.
A generalobjectionunder thesenew rules
will not suffice to preserveerror. KRE
103a is going to require considerably
more skill thanformerlyrequiredat trial.
A generalobjectioncanstill bemadeand
can still preserveerror if it is apparent
from the context of the record that
everyoneknew what the objection was
about.This is what the plain languageof
the rulesays.However,this seemsto be a
verydangerousway to practice law. What
is apparent at the trial level in the heat of
battle is not apparent to someonereading
a typed transcriptorwatchingavideotape
somemonthslater. The only safeway to
practice under the new rule is to be as
specificasyou canif youknow whatthe
objection is. If the generalobjection is
madeandthe groundis notapparentfrom
the record,theonly issuepreservedby the
objection will be relevancy. [Graham,
Evidence,2dRev.Ed.,p.536].Of course,
if a generalobjectionisupheld, it will be
upheldon reviewif anyproper ground for
it can besqueezedoutof the record.

Even making a specific objection poses
somedangers.The rule hasbeenthat if a
specificobjectionis overruled,failure to

raiseanewgroundwill constituteawaiver
of anyother groundnotstated.[Graham,
Evidence,2dRev.Ed.,p.535].If a specific
objectionis erroneouslysustained,it will
be upheld on appeal if any valid ground
for it existsunless the error could have
been"obviated" by a correctobjection.
[Graham,Evidence,24 Rev.Ed.,p. 535].
Underthe new rule, thereis just no sub
stituteforknowingwbatthelawisinthe
circumstancesof your case.

Theseemingharshnessof this rulemaybe
alleviatedsomewhat by the innovative
motion in liminerule that also appearsin
KRE 103. But beforegettingto that, it is
importantto notethat theavowal rulewill
nolongerexistin Kentucky. Rather,under
KRE 103,topreservetheissuebyofferof
proof, the lawyer will haveto say only
whathe intendedto ask the witness and
whathe expectedthat answerto be. The
trial court may require preservationin
traditional avowal questionand answer
format, andmaymakecommentsin order
toestablishtherecordonappealinauseful
manner.[KRE 103b].

Subsectiond of the Ruleprovidesfor a
motion in linzine to bemadebeforetrial.
The trial court is allowed to rule on the

* issueat that point or to defer thedecision
until the evidenceis offered at trial. The
important point here is that a motion in
liminethatis"resolvedbyorderofrecord"
is considered sufficient to preservethe
error for appellate review. This rule is a
not-so-subtlehint to attorneys to identify
the problemsin their casesearly and to
presentthem to the trial judge at pretriat
conferenceor before the jury is sworn.
The purposesof the rule stated in the
Commentaryare 1 to facilitate trial
preparation,particularly with regard to
detenniningtrial strategies,2 to reduce
distractionsduringthe trial, 3 to produce
smootherpresentationto the jury, 4 to
"enhance"the possibility of settlement
without trial, andSto avoid thesituation
in which an important evidentiary
decisionhasto be madein thepresenceof
the jury in themiddleof trial, his impor
tant to noticethat thisruledoesnot require
pretrial in limine motions. Becausethe
EvidentiaiyRulesaresupposedto super
sede Criminal Rules that may conflict
with them, it will be interesting to see
whethertheCommonwealthv. Gaddrule
requiringpretrialdispositionofobjections
to prior convictionswill still bevalid law
after enactmentof the new rules. Of
course,KRS 500.0702prohibitsa trial
courtfrom makingadefendantgivenotice
of most defensesbefore trial, and the
enactmentof this rule should not operate
to changethat provision. However, as a
matter of trial strategyor tactics,andasa
way to makesurethat a likely evidentiary
issue on appealis sufficientlypreserved,

motions in limine will tend to bemore
commonasattorneysgetused to practice
underthe new rules. The only thing to
remember,accordingto theCommentary,
is that the "order of record" settling the
issuemust satisfy the ruleof specificob
jection sufficientto advisethe trial court
andtheappellatecourtof the basis for the
request.

An importantprovisionof the rule, KRE
103c,imposesanobligationonthejudge
to guardagainstindirect presentationof
inadmissibleevidence to the jury. The
burdenis onthe trial court,whenobjection
or motion is made, to makesurethat the
attorneysfor the partiesdo not suggest
improperevidenceto the jury underthe
guise of ntking the motion or offer of
proof. This obligation, as shown by the
language,does not imposean ironclad
dutyon the judge.The judge is supposed
to dohisor herbestunderthecircumstan
ces.The draftersmakea specialnotethat
anadmonitionshouldbesufficientinmost
instancestodealwith anyprejudiceresult
ing from a violation of this rule. The
drafters note that mistrial should be
reserved for serious and irreparable
breachesof the rule.

ThelastpartofKRElo3isaKentucky
versionof the plain error rule. Subsection
3 provides that a palpableerrorin apply
ing the rulesofevidencewhich affectsthe
substantial rights of a partymay be con
sidered by the trial court on a motionfor
new trial orby an appellatecourtonappeal
eventhough it wasinsufficientlyraisedor
preservedfor a review. Thesecondpartof
this ruleis that relief maybegranted only
upondeterminationthat manifestinjustice
hasresultedfromtheerror.TheCommen
tary notesthat the purposeof this rule is
to avoid a "plain miscarriageof justice"
and is designedfor occasionalusein ex
traordinary cases.The draftersnoted the
similarity betweenthis provision and the
plain error rulesin the Civil and Criminal
Rules.Themain thingtobe onthelookout
forhereisthe 2-part analysis.If the record
revealsanerror that affectsthe substantial
rights of a client, it should be considered
on The merits by the court, either in a
motion for new trial or on appeal. How
ever, the Court is allowed to grant relief
only upon a determinationthat manifest
injusticehas resultedfrom the error. The
language of this rule suggeststhat the
defendantshouldnot have to showgreat
prejudiceor injury in orderto getreview
ofthe issueonthe merits.The languageof
the first portionofthis parttalksabout the
samesubstantialright mentionedin sub
sectiona. Theonly differencehereisthat
in a subsectiona issue,thenatureof the
error is delineated.In a subsectione
case,the error must more or lessjump off
the page to be apparent on video tape to
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merit recognition. However, once the
defendantshowsthis and shows that a
substantialright of his was infringed,
reviewshouldfollow. Grantof relief will
bemuchmoredifficult becauserelief can
not begrantedin the absenceof a deter
minationof manifestinjustice.

KRE 104

Rule 104 dealswith theduty of the trial
judgeto rule onadmissibilityof evidence.
In the ordinary run of issues,subsection
1 places the duty to determinethe
qualificationofthepersonto be a witness,
the existenceof privilege, or generalad
missibility ofevidence,in thehandsof the
court alone. Thus, issuesarising under
KRS 602witnesscompetency,702ex
pert witnessesqualifications,and 501
privilegesareplacedin thehandsof the
trial court.Accordingtothe Commentary,
this allocationismacleonthebasisthatthe
trial judge, asatrainedlawyerandprofes
sional, canhandletheseissueswith less
commotion and confusion,and the jury
will be shielded from information that
may berequiredto hearon issuesof ad
missibility, but which would not neces
sarily beadmissibleinchief.

The secondimportantpart of subsection
a is the provisionthat the trial court is
notboundby therulesof evidenceexoept
the rules of privilege. This follows the
modernfederaltrendwhich realizesthat
the trial judge will nothavetheultimate
duty of finding facts and is a "profes
sional" who may be more amenableto
disregardinginadmissiblefactsinma1ing
hislimiteddetenninationof sufficiencyof
theevidence.

Subsectionb dealswith thosesituations
inwhich therelevancyor admissibilityof
some evidence depends on the estab
lishmentof other facts. Oneof the most
oftengiven examplesis foundinMartin,
Basic Problems of Evidence, 6th Ed.,
1988, which discussesa situation in
which the defendantischargedwith mur
der. The Commonwealthwishesto intro
duce an insurancepolicy on thedeadper
sonmadepayableto the defendant.How
ever, the existenceof this policy is ir
relevant unless the Commonwealthcan
show that the defendantknew about it.
Oftentimesthe stateis not able to put its
caseon in a logical progressionof wit
nesses.Therefore, subsectionb
authorizes the trial court to admit the
evidencesubjectto the laterlinking upby
other witnesses.This is not anything new
inKentuckypractice,but itis a clearstate
ment of the rule. The trial court’s deter
mination here is simply that there is or
there will beenoughevidencethat thejury
could fmd theexistenceof the necessary
supporting fact. It is important to remem

ber in this instancethat the Court may
consideronly the evidence admissible
beforethejury becausethatis thedecision
hemakes in determiningadmissibilityof
the evidence under subsection b.
[Graham,Evidence,2d Rev.Ed., p. 518].

Whenpreliminary questionsare con
sidered,the trial courtisauthorizedtohold
hearingsoutofthepresenceof thejury or,
in somesituations,in the presenceof the
jury. KRE 104c requires the Court to
holdhearingson theadmissibilityof con-’
fessions or the fruits of "searchescon
ductedunder color of law" outside the
jury’s presence.Thissecondrequirement
isa cross-overfromRCr 9.78.Also, when
thedefendantis a witnessat a preliminary
hearingandrequeststhat it be out of the
hearingof the jury, the trial courtmust do
so. However, the only other limitation on
the trial courtin this subsectionis that the
hearingbeconductedoutside thehearing
of the jury "when the interestsof justice
require". However, it is important to
rememberthat KRE 103c directs the
trial court in every instance to take
reasonablestepsto make sure thatthejury
doesnot inadvertentlyhear inadmissible
evidenceor evidencethat may prejudice
the defendant in the ultimatedetermina
tion of guilt or innocence.The customin
Kentucky on issues of importanceis
generally to have the hearingoutsidethe
presenceof the jury. Certainfoundation
matterslike qualificationof expertsmany
timesareconductedinthejury’s presence.
The thing to rememberin theseinstances
is thatifyouthinkthatthereisgoingtobe
a problem with inadmissibleevidence
beingbroughtbeforethe jury,you should
requesta hearingoutsidethe presenceof
the jury, remindingthe judgeofhis duties
underFRE 103cand 104c.The argu
ment mustbepitchedin termsof statelaw
or stateconstitutionallaw becauseWat
kins v. Sowders,449 U.S. 341, 101 S.Ct.
564,66L.Ed.2d5491981still statesthe
generalprinciple that due processof law
doesnot require hearingsnotdealingwith
confessionsto be held outside the
presenceof the jury.

The final 2 portionsof this rule, subsec
tions d ande deal with mattersthat
have beenwell-establishedin Kentucky.
Subsectiond restatestheprinciplethat a
defendantmaynotbe cross-examinedon
mattersother than facts relating to the
suppressionissueif he choosesto testif’
at thesuppressionhearing.Subsectione
is a rule enactmentof the principle setout
in Crane v.Kentucky,476 U.S. 683, 106
S.Ct. 2142,9OLEd.2d6361986,which
saysthat thedue processclause and the
Sixth Amendmentof the U.S. Constitu
tionrequirecourtsto allow presentationof
factsand informationdevelopedat a sup
pressionhearingat the trial of the casefor

the purpose of casting doubt on the
credibility or reliability of the evidence.

KRE 105

KRE 105 is a limited admissibility rule.
In Kentucky, it was formerlycalledthe
multiple admissibility rule and simply
providedthat evidencethat is admissible
for a legitimatepurposeisnot necessarily
inadmissiblebecauseit mayprejudicethe
defendantin someotherway. The Com
mentaryshowsthat the implicit principle
underlying this rule is a belief that ad
monitions concerningthe proper useof
evidenceordinarily will be effective.
However,it is the lawyer’sduty to object
to the useof the evidenceandto pointout
thatunderthebalancing testofKRE 401-
403, theevidencecannotbeusedwithout
a significant risk of prejudicial effect to
the defendant’ssubstantialrights. The
main purposeof Rule 105 is to place
squarelyon defensecounselthe obliga
tion to askfor an admonitionconcerning
theproperuseofevidenceif the objection
to admissibilityis overruled.Therecanbe
no doubtunderthis rule thatfailure to ask
for an admonitionconstituteswaiver of
the issue forever unless the use of the
evidenceconstitutespalpable errorunder
KRE 103e. If the evidence that the
defendant wants to get in is excluded,
defensecounselhas a burdenunderKRE
105bto makethe required offer ofproof
andstateexpresslythe legitimatepurpose
for which the evidencewas to be intro
duced. Failure to do this will result in
waiverof the objection.

CONCLUSION

AndesI and VI of the proposedcode
introducesseveralinnovationstoKy. law.
The discretion of the trial judge is af
firmed in a numberof theserules. The
duty placedon the objectingparty is in-
creasedin almosteveryinstance.To some
degree,the harshnessof the specific ob
jection rule canbe amelioratedby wise
useof the in liminerule. To theextent that
the in limine rulingswill constitute suffi
cientpreservationof error, criminal trials
underthe new rulesof evidencewill less
andless resemblethe ambushesthatthey
often are in practicetoday. Presumably,
suchpracticewill alsoincreasetheuseof
RCr 8.09conditionalpleasandthis might
becountedas one of the reasonsunderly
ing the introduction of the motion in
limine rule.
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Louisville, KY 40202
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A Look at the
Relationship between

ANGER
&

AGGRESSION

ANGER

Angeris defmed asan intenseemotional
stateinducedby displeasure.

This emotionalarousalgenerallyresults
fromsomerealor imaginedprovocation.
It involvesfeelingswithin thebodyrapid
heartbeat,tenseness,etc. coupled with
thoughtsof being mad,upset,or indig
nant.

Angeris a co1nxnonemotionalreaction.In
fact, studies have generallyfound that
many normal peoplebecomemildly to
moderatelyangry on a daily basis and
someadmittobeingangryseveraltimesa
day.

It is a mythto believethatangerismerely
a disruptive emotion. It plays many
beneficial roles. For instance, anger can
help mobilize behavior to confrontsome
injustice.Wedaresaytheaverageprose
cutorprobablymobilizesafair amountof
angerfor this purpose.Manyin thecoun
selingprofessionshavenotedthatthelack
of anger expressioncanlead to problems
within important relationshipssuch as
marital, parent-child,betweenfriends,
etc.This isbecauseemotionsareacritical
aspectof interpersonalcommunication
and angeris a normaland frequentemo
tion.An absenceof angerexpressionoften
meansthat it isbeingdeniedor repressed.
Consequently,it will not likely behandled
in a straightforwardand clear manner
resulting in confusedcommunication
within importantrelationships.

ANGER AND AGGRESSION

It is anger’s relationshipto aggression,
however, that is of interestof those in
volved in the legal profession.

Aggressionhas to do with hostile, in
jurious, and destructivebehaviorwhich
canresult from the emotion of anger.
Again, most anger doesnot result in an
aggressiveresponse.It mustalsobepoint
ed out that extremely aggressiveactscan

occur without anyevidenceof anger i.e.,
a calculatedcontract killing.

Nevertheless,under most circumstances
there is some relationshipbetweenthe
emotional experienceof anger and the
behavioralresponseof aggression.The
questionof interestiswhy dosomepeople
seemsoproneto resorting to aggression
in thefaceofangryemotionswhile others
walkaway or cope in somehealthy,ap
propriatemanner?It is this issuethat we
willtrytoaddress.

In a generalsense,researchsuggeststhat
anger leads to aggressivebehavior
depending upon the severity of the
provocation,situational constraints,ex
pectedoutcomes,and the person’susual
mannerof coping wit1 angerbasedon
hilher1eaminghistory.That is,probably
all of ushavethe capacityto respondto
our feelings of angerwith aggressionif
severelyprovoked.Fewofuswouldresort
to aggression,however, without fully
evaluatingthesituation: thenatureof the
threat,our ability to actaggressively,the
appropriatenessof sucha response,and
thelikelihoodofretaliationofpunishment
for suchanact.Aggressionismorelikely
when the expectedoutcomeis seenas
favorableif sucharesponseisutilized.

Howonemakesthesedeterminationsisa
resultof complex factors involved with
their personalitiesand learninghistories.
Someindividuals aremorelikely to seea
widevarietyof eventsasthreateningand
so evaluatemanytrivial provocationsas
serious matters. Others have limited
capacityto correctly evaluatesituations
andexpectedoutcomesparticularlywhen
they are angry. Further, they may have
little concernor interestin theoutcomeof
their aggression,even if this might be
somethingdistinctly punishingsuchasa
lengthyjail termorevenadeathsentence.
Finally, somepeoplehave unfortunately
learnedthat aggressionis an acceptable
way to deal with their angryfeelings.For
example,parentsmodelingaggressivebe
havior canteach childrento behave ag

gressively.

GENERAL FACTORS PREDISPOS.
INGTOWARD AGGRESSION

A varietyof biological,psychological,en
vironmental and cultural factorscan be
identifiedwhich predisposean individual
toward anger leading to aggression.
Thesefactorsoverlapandareinterrelated
but we will separatethem for simplicity.
While eachof thesefactors is relatedto
angerand aggression,they arenotneces
sarily causative. That is, none of these
individual factors causeaggressionbut
they tend to increasethe likelihood of
aggressionoccurringparticularly within
the faceof angry emotions.

BIOLOGICAL FACTORS

Biological factors which increase the
likelihood of aggressionseemto sharea
commontendencyto increaseaggression
by making the individualmore impulsive
whenangered.That is,suchfactorsrender
a person more likely to act rather than
thuik, this being the essenceof irnpul
sivity. Although thinkingmay leadonsto
the conclusionthat an aggressiveact is
called for, more likely, the tendencyto
think abouta situationwill allow the in
dividual to consideralternativeandmore
appropriateways of dealingwith adif
ficult situation in which he finds himself
angered.Consequently,the impulsivein
dividual is more at the whim of his/her
emotions rather than rational thought
processes.

The most commonbiological factorsre
latedtoaggressionarealcohol and/ordrug
useandvariousneurological events, the
most common being head injury and
seizuredisorder.In a very generalsense
substanceabuseleadsto increasedaggres
sion by disinhibiting emotional andbe
havior responsesin certain individuals.
That is, normal coping processeswhich
are usedto inhibit anger and aggression
arereduced.

Further,underthe influence of alcohol
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and drugs the individual is less able to
examinealternateandmoreappropriate
coursesof action when arousedby anger
andis less ableto anticipatenegativeout
comesto anaggressiveresponse.Conse
quently, the individual who is underthe
influenceof a psychoactivesubstanceor
craving one, due to withdrawal, is more
proneto experienceangryemotionsand
respondin an impulsive, aggressiveman
ner.

Unfortunately,alcohol anddrug usebe
haviors are very difficult to change.The
rewardingpropertiesof thesesubstances
such as feeling better physiologically,
reducinganxiety, and possibly feeling a
heightenedsenseof well beingandcontrol
in one’s life far outstrip the potential
punishingconsequencesofsubstanceuse.
Althoughthesepotentialpunishingconse
quencesare oftenmore devastating i.e.,
medical complications, traumatic acci
dents,interpersonaldisruptionsecondary
toaggression,theyareusuallylessiinme
diatethan the rewards.

Neurologicalproblemsmay also render
the individual prone to experiencing
angryemotionscoupledwith greater im
pulsivity.The 2 most commonneurologi
cal problems linked to aggressivenessare
traumaticheadinjury and seizuredisor
der.Thesetwo problemsarenotmutually
exclusive as head injury is a common
etiologyof seizuredisorder.

Studieshave consistentlyfound a high
prevalenceof headinjury andseizuredis
order in juvenile delinquentsand prison
populations, particularl those incar
ceratedfor violentcrimes.

Again, there is very little evidenceto in
dicatethat specifictypesof braininjury or
seizuredisorder are, in any way, directly
causativeof angerandaggression.Rather,
theseproblems render the individual less
able to adequatelycopewith a varietyof
situationsparticularly when arousedby
anger.Such individuals often have very
poorfrustrationtoleranceand,becauseof
their injuries, are continually placed in
frustratingcircumstances.

A mediatingfactor is the fact that head
injury and seizure disorder often lower
one’s level of cognitive functioning i.e.,
intellectualability, memoryandlearning,
judgement, etc.. Consequently,theper
son with such difficulties typically has
less ability to manage anger with ap
propriate coping techniquesinterper
sonal problem solving, displacementof
aggression,etc..Additionally, they may
have lessability to profit from experience
andlearnnew copingtechniques.

PSYCHOLOGICAL FACTORS

Psychological factors involve traits,
predispositions, and attitudes which
render the individual more prone to act
aggressivelywhenarousedby angry emo
tions. Although there are many
psychological theories of personality
development,probably themosthelpful in
understandingthedevelopmentof aggres
sive tendenciesis sociallearningtheory.
Statedsimply,this meansthatpeopletend
to behavewithin interpersonalsituations
according to what they have learnedor
experiencedin their lives, particularly
within the context of importantrelation
ships.

Of importanceforourtopic is what people
have learned aboutthe emotionof anger,
how to dealwith it, and how to respond
within angry interpersonalsituations.
Again,statedrathersimply, somepeople
have unfortunatelylearnedthat aggres
sion is a common and appropriate
responseto feelingangry.Theyhave also
learned that there can be immediate
rewards to becomingangry and aggres
sive.For example,somehavelearnedthat
aggressivebehavior canbeusedto quick
ly and effectively control or manipulate
others.

Consequently,it is not surprising that
manyindividualswhoresortto aggressive
actshavelearnedthis styleof responding
within their family of origin. Again, in
verysimple terms,thisbehavior hasbeen.
directly modeledby parents or significant
others.Often the personprone to aggres
sion hasbeena recipient of aggression
within an abusive family. In addition to
experiencingerwitnessingchild abuseor
neglect,many children witness spouse
abuse.This modelingteachesaggression
as a meansof handling frustrating inter
personalsituations.It gives the message
that aggression is an acceptableway of
dealingwith anger. In manycasesaggres
sion is socommonthat it becomesa way
of life.

Beyondsimply learningthat aggressionis
appropriate and also not learning ap
propriateresponsesto angryfeelings,the
child subjectto aggressiveactsincluding
emotionalabusebeginstobelievehe/she
is of little value andfeelspowerless,par
ticularly in relationships.Thiscontributes
to futureactsof aggression.Everyonehas
a needto gain a senseof efficacy, self-
worth,andcontrol overtheirenvironment.

The abusedchild may learn that aggres
sion is a simpleandeffectiveway to ac
complishthe psychological taskof gain
ing control and mastery in their world.
Thechild subjectto aggressionalsolearns
that peoplearethreatening.This attitude
may generalize to many people in a
variety of relationships.Understandably
such individuals view themselvesasvic
timized,areoftenonguard,andoftenlook
for subtleevidence of provocation and
threat.

As notedearlier, a provocationleadingto
anger and aggressioncannotalways be
readily identified-it can be more in the
imagination of the person who feels
threatened.This, then,reflectshaving to
learnaboutpeoplewithin anenvironment
in which the interpersonalcuessignalling
threatand provocationwere subtle,con
fusing, or even nonexistent. Within
psychiatricnomenclature,weoften refer
to suchpeopleasparanoid.

Although not explanatory, psychiatric
classificationhelps to categorize various
interpersonalstylesandtheir relationship
to anger and aggression.Within children
and adolescents,the categoryof conduct
disorder denotesa generalbehavioral pat
ternof resortingto unsocializedbehavior
includingaggressiveacts.Not surprising
ly, studiesfind thatfactorspredisposingto
conduct disorder include abusive be
havior within the family, parentalrejec
tion, family instability, and parentalal
coholabuse.

Some adolescentswho exhibit conduct
disorder will display this pattern of be
havior into adulthood,often intensified
and in greater conflict with societal
norms. Such individuals may be diag
nosedas antisocialpersonalitydisorder.
This denotes an individual with a per
vasiveinability toconformhisbehaviorto
societalstandards,a tendency to handle
anger with aggressiveacts, anda lack of
remorseand concernwith theconsequen
cesof such acts. In essence,thesepeople
have an incapacity to cope with anger in
an appropriatemannersince they fun
damentally lack the ability to appraisethe
likely outcome of aggression,partly be
causethere is a lackof normal concernor
guilt with suchacts.

by MM R..dy
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Antisocial personalitydisorderis distin
guishedinpsychiatricclassificationfrom
intermittentexplosivedisorder which in
volvesisolatedincidentsof impulsive,ag
gressivebehaviorwith extendedperiods
of socializednonaggressivefunctioning.
It also indicatesthat the aggressiveacts
arenotwithin the contextof severecogni
tive impairmentorganicor mentalretar
dation diagnoses,loss of contactwith
reality psychoticdiagnosesor relatedto
a mood disturbancebipolar affective
diagnoses.

By its very nature,antisocialpersonality
disorderis a diagnosisoften given to an
individual who is within the context of
legal proceedings.Consequently,it is a
diagnosiswithmanyconnotationsandim
plicatIonsbothwithin psychiatryandthe
legal realm.

As notedby Dorothy Lewis,4 it is not a
diagnosis which should be given in a
cavalier mannersince it tends to imply
resistanceto psychiatrictreatmentanda
needfor strong societalinterventions.It is
fair to say that psychiatrists and
psychologistsmay not pay sufficient at
tention to the implicationof renderingan
antisocialpersonalitydiagnosislessjudi
cial sympathy,harshersentences,etc..
Conversely,the legal systemoften does
notseemto understandthatantisocialper
sonalitydisorderis a label for a classof
behaviors,albeit undesirable,ratherthan
anexplanationof thesebehaviors.

Again, it is our premisethat aggressive
acting-outof angry emotionsusually in
volves learnedbehavior as described in
previous sections.Individuals diagnosed
asantisocialpersonalitydisorderhavenot
only learnedto disregardsocietalnorms,
they have also not learnedto empathize
with othersnor feel adequateremorsefor
the consequencesof their aggressiveac
tions. Such lack ofremorsemayalsohave
beentaught in the family of origin which
did not teach caring for othersnor the
feeling of sorrow and remorse. These
caring behaviors and emotions were
usuallynot displayedto them with any
consistency. Abusive treatmentwithin
the family may leada person to a point
where he cannotinvest in or commit to
othersandonly careabouthisown needs
and desires.

ENVIRONMENTAL/CULTURAL
FACTORS

The learning of aggressionin responseto
angry situationsoccurs within a specific
environmentand cultural context. It is
well documentedthat the United States
offers its citizensa violent culture, The
evidenceof physical and sexualabuseof

children, domestic violence, spouse
abuse,and abuseandexploitation of the
elderly is overwhelming.Somesaythese
problemshavereachedepidemicpropor
tions. A culture’s acceptanceor rejection
of theseaggressivebehaviorsiscriticalin
terms of the frequency and intensity of
their manifestation.

A variety of culturally sanctioned at
titudes and behaviors contribute to this
problem. Too oftenwomenandchildren
are consideredas propertyto be usedby
men.This includes beingusedasa target
for the venting of frustrations.Thus,we
find that until recentlymarital rape was
not a felony in ourstate.Toooftenvictims
areviewedand treated asthe oneswho
provoke violence thus condoning the
violent act. Too often police refuse to
investigate domestic violence, in part,
based on a cultural attitude that family
matters should be handled within the
family. Too often wefind that corporal
punishmentof childrenis condonedand
encouraged and that children are not
believed when they accuse adults of
violent acts. Rarely do weconsider abuse
of the elderly a problem-anattitudethat
adults can fend for themselves. All of
theseattitudessupport aggressionbytacit
ly conveying a messagethat it is accept
able.

The fact that thereis a tendencyfor ag
gression to be more evident within the
contextof poverty cannotbeoverlooked.
The reasonsfor this arecomplexand,in
part, related to the fact that substance
abuse,family violence,and lower educa
tion tend to be more prevalentin poor
subcultureswithin our society. Further,
within thecontextof povertythere isoften
a lack of hope for improvement.This
fatalism leadsto a greatdealof angerand
frustration,the seedsof aggression.

Although the issueof gun availability is
controversial,thefact that gunsare a fre
quentfixture in many U.S.homesunfor
tunately provides an environment in
which the meansfor angerto quickly and
impulsivelyspill overinto aggressionand
violenceisreadilyavailable.Although the
emotion of anger may be chronically
presentinsomeindividuals,its expression
in aggressiveactstendsto beshort-lived
and impulsive in nature. The accessto
guns too often provides the meansto
quickly expressanger in a single, impul
sive act. Guns arepartof our culture and
their useisoftenmodeledwithinthe fami
ly. It isalsomodeledon televisionandin
movies,oftenin a glorified manner.

APPROACHES TO ANGER
MANAGEMENT

Thereareno easysolutionsto theproblem
of managing anger appropriately. For
most people themanagementof angeris
not a problem. For those who engagein
aggressivebehavior it usually is.

An assessmentof an individual with
problems controlling angermust consider
all of the factors which render that in
dividual prone to aggression-what
biological,psychological,environmental,
and cultural variables are involved. In
regard to biological factors, neurological
and neuropsychologicalevaluationsare
occasionally helpful to delineate
neurologicaldeficits and effects upon
cognitive and emotional functionmg.
Psychologicalevaluationmay beof some
value in assistinga determinationof the
degreeto which a person’saggressiveac
tions are the result of specific environ
mental influencesversuslong-standing
and more treatment resistant charac
terologicalpatterns.

It is with somehesitancy that we write
about treatmentstrategiesfor indivilua1s
prone to aggression.Somebelieve that
there arepsychotherapeuticapproachesto
individuals with a characterologicali.e.,
antisocialpatternof reactingto a variety
of situations with angerand aggression.
Manyview incarcerationasthe treatment
of choice. For thosewho are not antiso
cial, however,aggressivebehaviormaybe
verysituation specificsuch that environ
mental changesmay succeed. In others,
anger andaggressionmay result from the
intensityof stressorsspecificto that time
in theirlife. Consequently,angermanage
ment strategies and counselingmay be
quite beneficial.

Essentially, psychotherapeutic strategies
try to help the individual understandthe
genesis of their angry emotions and
reinterpret previouslyprovoking eventsto
be nonthreatening. The individual is
taught basic strategies of coping with
angry feelingswhichdon’trelyonaggres
siveaction. Often there needsto beassis
tancein building self-esteemandgaining
control in one’s life. Individuals with a
healthy senseofself-esteemsimply donot
resortto aggressionto deal with frustrat
ing circumstances,unlessthey aresevere
ly threatenedor subject to intensestress.

Finally, weareconvincedthat if we really
want to make a difference in terms of
treatment, effort shouldbeplacedtoward
strategiesofprevention.

Legislationaimedtowardgun control is
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needed.Most importantly, legislation
aimed at reducing the vast amount of
violencewithin families is essential,since
it is usually within this context that a
patternof angerlinked to aggressionis
formed.There is a needto facilitateearly
detectionandidentificationof families at
risk for abuse, educationof parentsto
learneffectivechild-rearingpractices,and
treatmentof bothvictims andoffenders.
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THE MAN-MADE DISASTERS ON DEATH ROW
The caseof RobertAlton Harris,who was at least temporarilysparedexecution at SanQuentin
prison, has sharpenedthe debateoverwhetherpeoplewho werethemselvesvictims of severe
physicalandemotionalabusewifi predictablyvictimize others.Mr. Harris,who wasconvictedof
the 1978 murderof2 teenagers,wasto havebeen the first personexecutedin Californiain 23 years.
The FederalCourtof Appealsin SanFranciscostayedthe executionand the U. & SupremeCourt
declinedto lift the stay.His lawyers now hopeto win a hearingat which to present the results of
neuropsychologicaltestingasevidencethat Mr. Harrissuffersfrom anoipnicbraindisorder,fetal
alcohol syndrome,andfrom post-traumatic stressdisorder as a resultof beingseverelyabused as a
child. The lawyershope to haveMr. Harris’s sentencereducedto life in prisonwithout parole.
"RobertHams wasn’tborn evil he wasn’tborn a monster,"saidMichaelLaurence,alawyer for
the AmericanCivil LibertiesFoundationwho is oneof 3 appellatelawyersrepresentingMr. Harris.
"If anyonehadintervenedwhenhe wasachild, I don’t think hewould be on deathrow today."

Suchargumentshavegainedlittle sympathy for Mr. Harrisamongapublic thatwashorrifiedbecause
of the youth ofhis victims and the bizarrecallousnessof his ciimes.After kidnappingtwo 16-year
old boys from the parking lot of a fast-foodrestaurantin San Diego, Mr. Harris forced themat
gunpointto driveto a remoteplace,sayinghe panned to leavethemandusetheir caras agetaway
vehiclein a bank robbery.Instead he first woundedonevictim, MichaelBaker,andthenchasedthe
second,JohnMayeski,, throughthe underbrush,shootinghim 4 times and killing him. He then
returned to Mr. Baker,who was praying.A witnesssaidhe told the terrified youth, "God can’thelp
you now, boy. You’regoing todie," andthenshothim in the head.

The2 boys werenot RobertHarris’s first victims. At the timeof the killings, he hadrecentlybeen
releasedfrom prison after serving 2 and1/2years for voluntarymanslaughterin connectionwith
the 1975beatingof a neighbor. Mr. Harris threwlightedmatcheson the manas he lay dying,court
recordssaid.As horribleas thekillings were,manyexpertssaythat those who commitsuchcrimes
areoftenpeoplewho havesufferedinjury to certainportionsof the brain andalso weresubjected
toviolentchildhoodabuse.By all accounts,Mr. Hams’searly life was a nightmareofphysicaland
psychologicalterror at the handsof his parents. He was born 3 monthsprematureto an alcoholic
motherwhodeliveredhimafterbeingrepeatedlykickedby his father.Foryears,he sufferedsevere
beatingsat the handsof his father, who also threatenedto shoothim and sometimeschoked him
until he convulsed,witnessessaid.

In thefirst clinical investigationof the neuropsychiatricstatusof oriminals condemnedtodeath,a
teamof researchersheadedby Dr. Dorothy Otnow Lewis,a professorof psychiatryatNew York
University’sSchoolof Medicinereported in 1986 that every convict they studiedhad a history of
headinjuries, ofteninflicted by abusiveparents.Itis possible,thereport concluded,"thatdeathrow
inmatescomprisean especiallyneuropsychiatrically impairedprisonpopulation." Dr. Lewis also
found thatmanyofhersubjectshadsufferedother kindsof severephysicalabuseincludingburning
andbeingbeatenwith horsewhips.But Dr. Lewisandothersstressthat thedegreeto whichphysical
abuseandits resulting injuries can be linked to thedevelopmentof violent behavior is uncertain.
Onestudyofadultswhowerevictims of severeabuseas children foundno differencein thehistories
of family violenceof murderers andnonviolent offenders. Conversely,anotherstudy of convicted
murderersfound that 67% hadhistoriesof being severelypunished as children. Most such studies
showan associationbetweenearlyvictimizationandsubsequentaggressive,although not necessari
ly violent, behavior.

l’he key, someexpertsbelieve,may be the combinationof injury to the brain and a history of
sufferingandwitnessingsevereabuse."Brain damageby itselfis not thereasonpeoplekill," said
Dr. ErnestT. Bryant, a neuropsychologistwho is director of neurologyat the KaiserFoundation
RehabilitationCenterin Vallejo, Calif. Dr. Bryant, who hasstudiedviolentrepeatoffendersin
Californiaprisons, said that coping with family abusehas taught them to act on their anger
sometimeshomicidally. With certain brain injuries,control of impulsesbecomeaffected. "When
suchpeoplehavean angryfeeling, they can’tstepbackand getobjectivedistance,"he said.

Whatmightbe calledMr. Harris’sneurupsychologicaldefenseis madepossibleby a 1985 Supreme
CourtrulinginAkev.Oklahoma.In thatcase,the courtheldthatadefendantisentitled to psychiatric
assistancewhenthe jury is consideringthe deathpenaltybasedon theprosecution’sargumentthat
the defendantwill continueto bedangerous.

CharlesSevillaandMichaelMcCabe,the 2 SanDiegolawyers who representMr. Harrisandpaid
for his recentneuropsychologicaltesting,argue that the psychiatristappointedtoaid thedefense
hadfailedto performpsychologicaltestscommonlyacceptedat the time.

In issuingthe stayof execution,JudgeJohn T. NoonanJr. said that he could not determinewhether
Mr. Harrishadreceivedcompetentpsychiatricassistanceduringthe penalty phaseof his trial. He
recommendedahearingon the issueat the District Courtlevel. On May 14, Mr. Harris’s lawyers
will attemptto convincea3-judge appellatepaneltoordersuch a healing.

KATHERINE BISHOP,The New York Times,April 8, 1990

"Copyright1990by theNewYork TimesCompany.Reprintedby permission."
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HABEAS CORPUS
ABAPresident’sStatementBeforetheCommitteeon theJudiciary

Thefollowing is thestatementofL. Stan
leyChauvin,Jr.,President,AmericanBar
Association,beforetheCommitteeon the
JudiciaryoftheUnitedStatesSenatecon
cerning Habeas Corpus,February 21,
1990.

Mr. Chairman, and membersof thecom
mittee:

I amL StanleyChauvin,Jr., Presidentof
the ABA. The subject of your hearing
today is so important to America’s
lawyersthat I havechosento appearper
sonally to presenttheir views. Rightly or
wrongly, thepublic assessesour legal sys
tem-andhenceour legalprofession-by
its perceptionof how well the criminal
justice system is functioning. Capital
casesarethemostvisibleandnotoriousof
all criminal cases.Our legal systemisnot
doing a goodjob handlingthemtoday.

The ABA’s Criminal JusticeSection ap
pointed a taskforce that studiedthis topic
intensivelyfrom November1988 through
October 1989. This studywas conducted
under a grant from the State JusticeIn
stitute. The task force included 5 judges
trial and appellatejudgesfrombothstate
and federal systems,a prosecutor, a
defenseattorney, a law professor, a law
school dean, and a federal court ad
ministrator. All had substantial ex
periencewith deathpenalty litigation.

A memberof the taskforce,JohnGreacen,
Clerk of the United StatesCourt of Ap
pealsforthe4thCircuit and aformer Chair
of our Criminal JusticeSection,is here
with me this morning. We are accom
paniedbythe taskforce’sreporter,Profes
sorTraRobbinsfrom theWashingtonCol
legeof Law of AmericanUniversity.Mr.
Greacenhas askedme to state that he
appearsbefore the committee as an in
dividualand that hisviewsdo notneces
sarily representthoseof his court.

The taskforceheld 3 public hearingsand

heard testimonyfrom 82 witnesses,in
cluding a United Statessenator,a gover
nor, statelegislators,stateandfederaltrial
and appellatejudges, victims advocates,
prosecutors and attorneys general,
defenseattorneys, and representatives
fromdeathpenaltyresourcecenters,state
barassociations,arid otherpublic interest
groups.The transcriptsof its hearingcon
tainthemostcompleteinformationonthis
topic everassembled.

After much debate,the task force mem
bers issued, in November 1989, a 380
pagereportcontaining 16 recommenda
tions. The viewsexpressedin that report
are those of the task force and do not
necessarilyrepresentthe official position
or policiesof the studygrantor,the State
JusticeInstitute.

All taskforcemembersdidnot agreewith
all 16 recommendations.Threetaskforce
membersdissented.Twoof thesethought
the task force did not go far enough in
restrictingtheavailability of federalhab
eascorpusreview. The other one thought
it went toofar. Anothermember,although
not dissenting,also thought that the un
precedentedrestrictionswent toofar.

The ABA Criminal JusticeSectionused
the taskforce’sreportand its recommen
dationsto craft a policystatementondeath
penalty habeas corpus. The section’s
recommendationsto theHouseof Deleg
ates madeonechangein the taskforce’s
proposalconcerningthe appointmentand
qualification of counsel. The section’s
recommendationsare now the policy of
theABA and the basis for my statement
to this committee.They are theviewsof
theassociationanddo notnecessarilyrep
resentthe official position or policiesof
the StateJusticeInstitute. A copyof this
adopted policy and its accompanying
reportis attached.

Whatdid the ABA Criminal JusticeSec
tion taskforce fmd?

It founda legalprocessstoodon its head.
Inadequate, often grossly inadequate,
resourcesaredevotedto statecourttrials,
appeals,and postconviction review of
capital cases.Six stateshave a maximum
feeof$1500or lessfor appointedcounsel
to try a capitalcase.Only 1 or 2 provide
full compensation. Many statesprovide
no counsel for state postconviction
proceedings,relying entirely on volun
teers.The task force heardoverwhelming
evidenceof incompetentrepresentationin
deathcases-lackof knowledgeof death
penalty law, overlooked objections,
failure to presentevidencein mitigation,
no briefon appeal,and similarfailings.

In contrast,massiveresourcesareapplied
to federalhabeascorpusreview, initially
by volunteer lawyers; and now by com
pensatedcounselunder federallaw.

Theresulthasbeenthat the federalcourts
have overturnedmore than 40% of the
post-1976 death sentencesthey have
reviewed. This showsthe importanceof
continuing rigorous federal habeas
review. It alsodramatizesthe inadequacy
ofcurrentstatedeathpenaltyproceedings.

The associationbelievesthat the focusof
death penalty litigation should return to
the statecourts,and that the trial should
onceagainbecomethe "main event" in a
capital case.That will notbepossibleuntil
the states begin to provide competent
counselat all stagesof capitallitigation.

The taskforcefound a chaoticprocess.In
many statesevenvolunteerpostconvic
lion counselis not available until an ex
ecution date is set. State and federal
habeas corpus proceedings are rushed
through,at the last minute,under the gun
of a pendingdeathwarrant.The associa
tionbeievesthat everydeathpenaltycon
viction should bereviewed in an orderly,
lawyer-like processduring one round of
stateandfederalhabeascorpus review.

L. StanleyCbauvln,Jr.
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Thetaskforce founda protracted process,
with an averageof 7 yearsfrom sentenc
ing to execution.Somecasesgoonfor 13,
15, or more years.The principle of res
judicata has never applied in federal
habeascorpusjurisprudence.Theassocia
tion supportssevere, but not absolute,
restrictionson subsequenthabeascorpus
proceedings,called"successorpetitions,"
afterthefirst full roundof stateandfederal
postconvictionreview.

Finally, our taskforcefound that despite
all the time and endlesslitigation in
volved,thecurrentprocessfails to decide
manyconstitutionalissuesontheirmerits.
The associationbelievesthatan inmateis
entitledto havesomecourtaddressevery
non-frivolousconstitutionalclaim.

The current systemisbadly flawed. What
reformsdowe recommend?For the most
part, our recommendationsparallel the
provisionsofS.1757.But thebilldoesnot
go farenoughin one critically important
area. That area is adequatelegal repre
sentation.

Our policy’s most importantrecommen
dation calls upon all states to provide
counselat all stagesof capital litigation.
We call for specific,mandatoryqualifica
tion standardsfor counsel,baseduponthe
guidelinesfor qualification and perfor
manceof counselin deathpenaltycases
adoptedby the associationin February
1989. What do the ABA guidelinespro
vide?

-They call for each state to establishan
independent appointing authority to
developqualification and compensation
standardsappropriate for that state, to
recruit andtrainlawyerstohandlecapital
cases,to certify them ascompetentin this
specialtyarea,and to makethe actualap
pointmentsofcounselin all capital cases.

This is the essentialcomponentof our
counsel recommendations. So long as
statecourtjudgescontinuetomakecapital
caseassignmentsfrom the regular list of
attorneys for appointment in criminal
cases,the current problems will continue.
Unskilledattorneyswill continueto make
errors during trial; subsequently ap
pointed counselwill leave no stoneun
turned in their efforts to getdeathsenten
cesreversedbecauseof those errors; and
state and appellate courts, and federal
habeascorpus courts, will bear the brunt
of correcting them. The only long term
answeristo do it right the first time.

-The guidelinessetobjectivequalification
standards, describing experienceneeded
for trial, appeal, andpostconviction lead

A proposal to streamline death penalty appeals should be changedto provide greater legal
protection forpeopicaccusedorconvictedof murder, thefederaljudiciary’s policy-makingarm
reoommend

The 27-memberJudicial Conferenceof the United Statesproposedmodifig a plan by a
committeeappointedby Chief JusticeWilliam IL Rehnquistand headedby retired Supreme
Court JusticeLewis F. Powell.

The conferenceadopted the report at a privatemeeting. David Sellers,a spokesmanfor the
conference,said the judgesweredivided overthe issue.He declinedto revealthevote.

The announcement was hailed by civil libertarianswho have attacked the Rehnquist
committee’splan. Leslie Harris of the American Civil Liberties Union said the proposed
changesware "a stunningdeparture" thatcould goalong way towardprotectingthetights of
defendantsin capitalpunishmentcases.

SenateJudiciary CommitteeChairmanJosephR. Biden Jr., D-DeL, called the decisionto
modify thecommittee’sproposal"an extremelyimportantstepforward."

He said theversion adopted by the conferencewassimilar to one containedin acrimebill he
is sponsoringandwhichis set to be debatedon the Senatefloor.

TheJudicialConferenceurgedthat anystatechoosingtoadoptthestreamlinedproceduresmust
adheretoaproposednationalstandardfor determiningwhichlawyersarequalifiedtorepresent
defendantsin capital cases.

The judges endorseda proposal by the American BarAssociation,which recommended
softeningthe impactof the Rehnquistcommittee’splan.

Thejudges,whoseviewsareexpectedto carry considerableweightin Congress,alsoproposed
changingtheplan to make it easierfor deathrow inmatesto file repeatedappealschallenging
theirdeathsentences.

TheRehnqinstcommitteeproposedthe stateslimit deathrowinmatesto 2rounds ofappealsin
stateandfederalcourts. Oneroundwould challengea condemnedindividual’srights.

If theplan is approvedby Congress.statesthat decidetogo alongwould be requiredto assure
legalhelptodeathrow inmatesattaxpayerexpensethroughouttheappealsprocess.Thatis not
the casenow.

The ACLU andother groupsthat attackedthe original plan saidits promiseof morelegal help
fordeathrowinmatesisanemptyonebecanseitoffersnoassurancethatstate-appointedlawyers
will be competent.

There aremore than2,200convictedmurderersondeathrowsnationwide. Only 121 executions
have occurred sincetheSupremeCourtreinstatedcapitalpunishmentin 1976.

The averagedelaybetweenconvictionand executionis morethan 8 years.

Thejudicial conferencealsoannouncedit is giving news organizationsmoretime to present
their viewson lettingtelevisioncamerasinto federalcourtrooms.Theconferencewill postpone
until Septemberits reporton televisingfederalcourtproceedings.

"Basically,the door is still openon this issue," Sellerssaid. The conferencehasopposedsuch
televisedcoverage.

Copyright1990by TheAssociatedPress.All rights reserveSReprintedbypermission.

DEATH APPEALS

June1990/TheAdvocate49



andco-counsel

-They recognize realistically that a state
may not havesufficient attorneyswith
thosequalifications available to try all
capital cases.If so, a state appointing
authority may apply less stringent,but
nonethelesshigh, qualificationstandards.

-The guidelinescall for states to make
expertandinvestigativeservicesavailable
tothe defense

-Finally, theyrequireadequatecompensa
tion for appointedcounsel-"areasonable
rate of hourly compensation commen
suratewith provisionof effective assis
tanceandreflectiveof the extraordinary
responsibilitiesinherentin deathpenalty
litigation."

The incentive for a stateto comply must
bestrong.Theproceduraldefaultrule, the
presumptionofcorrectnessof statefactual
findings,andthedoctrineof exhaustionof
statecourt remedieswould not apply to
proceedingsin which adequatecounselis
notprovided.

Attachedto this statement, aspartof the
reportandrecommendationsto theHouse
of Delegates,is suggestedstatutory lan
guageto implementtheserecommenda
tions. We have previously providedthe
committeewith copies of the task force
report,including its dissentingand con
curringstatements.

Let me summarizetheserecommenda
tions on counsel,which arethe most im
portantparts of the ABA policy, and
whicharenotaddressedadequatelyin any
of the bills thecommittee is considering
Standardsfor both qualifications and
compensationwould besetand appliedin
eachstatebyindependentstateappointing
authorities.Thosestandardswould have
tobeat leastasstringentasthoseprovided
by federallaw. The stateswould have 2
yearsto establishappointingauthorities,
train lawyers if necessary,and certify
themforcapitalcaserepresentation.

Critics claim that theseprovisionswould
introducea wholeneweraof habeascor
pus litigation-did the defendant’sattor
neypossessthequalificationsrequiredby
law? This is specious.In fact; these
provisionsgreatly simplify the current
process,which todayinvolves the issueof
ineffectiveassistanceofcounselin almost
every case.It canbeexpectedthat each
state’s appointment process, and its
qualification and compensation stand
ards,would indeedbechallengedin one
of the first casesto which the new law

would apply.Once the state’sprocedure
wereupheld,however, the authority’s in
dividual certification and appointment
decisionswould thereafterbe immune
from challenge.The actualperformance
of a certifiedattorneywould be subjectto
challengeonly underthe current, limited
Stricklandv.Washingtonstandard.Since
the accusedwould have competentrepre
sentation,litigation concerningineffec
tive assistanceof counselwould decrease
substantially.Appealsandpostconviction
proceedingscould focus insteadon the
meritsof theother legalandconstitutional
issuespresented.

I will review more quickly the remaining
partsof the association’spolicies.

To eliminatethe lastminutechaosof the
currentprocess,we recommendan auto
maticstay,imposedby the federalcourt if
necessary,to enableoneroundofstateand
federalpostconvictionreview at anorder
ly pace.Theserecommendationsare the
sameas Section2257 a andb of S.
1757.

To addresstheproblemof endlessdelay,
it isproposedthat there bea 1-yearstatute
of limitations on filing federalhabeascor
pus petitions,tolled during the pendency
of state and federal court proceedings.
The ABA recommendationis thesameas
Section 2258 of S. 1757. Further, we
proposedthat there be stringent limita
tions upon successorpetitions, even
thoughfiled within the 1 year statuteof
limitations. Our standardfor successor
petitionsis the sameas that containedin
Section2257cof S. 1757.It iscritically
importantthatfederalcourtjurisdictionto
entertain successorpetitions not be
limited to petitionsclaiming innocenceof
thecapitalcrimecommitted.Innocenceis
rarelyat issuein deathpenaltycases.The
real issueis the appropriatenessof the
deathsentence.If federaljurisdiction to
entertainsuccessorpetitionsis limited to
questionsof innocence,there wouldbeno
federalremedyfor aBrady violationby a
stateprosecutorwhoknowinglywithheld
mitigating evidencethat might have con
vinced a jury to sentencethe defendantto
life rather than to death.Thatresultwould
apply even though the defensehad no
basisfor knowing the evidenceexisted
andfirst discoveredit only after the first
habeascorpusproceedinghadended,The
ABA finds tbat result unacceptable.So
shouldtheCongress.

Finally,weinclude 2 recommendationsto
assurethat constitutionalclaims are ad
dressedon their merits.We recommend
that federallaw be amendedto recognize
an attorney’s"ignoranceor neglect"as
sufficientcauseto enablea federalcourt

toaddressa defaultedclaim on themerits.
The inmate would have the burden of
proving thatthedefaultwastheproduct of
ignoranceorneglect,ratherthanatactical
choice.A federalcourtcouldalsoaddress
a defaultedclaim if failure to do sowould
result in a "miscarriageof justice," a
limited standardcurrently appliedby the
SupremeCourt in this area. This recom
mendation is the sameas Section2259
c2 in S. 1757.

Thesecondoftheserecommendationsad
dressesretroactivityof newconstitutional
doctrine,limited lastyearby theSupiesne
Court in Teague v. Lane andPenayv.
Lynaugh. Thosecasesproducethe as
bitraryrulethat anewconstitutionalinter
pretationwill be applied only to cases
pendingondirectappeal

Adeathrowinmatewhosecaseispenng
in habeascorpusreviewisnowdenied the
benefit of a new constitutionalrule that
appliesto anotherinmate,perhapsevena
co-defendant, whose case has not
proceededsorapidly. It producesanin
centivefor defensecounselto stall their
direct appealsandinitial SupremeCourt
petitionsfor certioraai S. 1757 acknow
ledgesthis problem.

The ABA believesits standardwouldbe
easiertoapply thanthatcurrentlyincluded
in Section 2262 of S. 1757. The ABA
policy would apply anew constitutional
rule retroactively if "failure to apply the
new law would underminethe accuracyof
either the guilt or the sentencingdeter
mination."

The ABA Houseof Delegateswasaware
that thepoliciesproposedby thetaskforce
differ significantly from those of the
Powell Committee,on which S. 1760is
based. The recommendationsof the
PowellCommittee,howeverfall far short
of anadequate,appropriateandcomplete
responseto thecurrentproblem.

The ABA Task Forcehad the benefitof
Powell’s Committee’sreport; but that
committeedidnot havethebenefitof the
ABA taskforce’sworkproductatthethns
it issuedits report. Our reportcontained
testimonyfrom statejudgesand lawyers
actively involved in deathpenaltylitiga
tion. The Powell Committee report’s
recommendationsneedtobebolsteredin
severalareas:

1. It doesnot addressthe root causeof the
problem-theinadequacyof state trial
and appellaterepresentation. Its recom
mendationsbegin with thestatepoatcon
viction process.
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2. It allows statesto opt in or out of its
provisions. Reform will comeonly when
reluctantstates are given incentivesto
providetheresourcesnecessarytoaddress
the root causesof this problem. State
LegislatorsandBar Presidentsgavecon
sistenttestimony to our taskforceon the
difficulty of obtaining adequate ap
propriationsfordefenseof capitalcases.

3. It leavesentirely to thestatesthe ques
tions of the qualificationsandcompensa
tion of counsel,without the guidanceof a
minimum standard.

4. It takes not position on the serious
problemsof currentlaw governingproce
dural default and retroactive application
of new constitutionaldoctrine.

5. Its statute of limitations is only 6
months.Therehasneverbeenalimitation
on habeas corpus. We should move
cautiously in establishingone.

6. Its only exceptionfor successorpeti
tions is factualinnocence.Federalcourts
mustbe able to addressegregiouserrors
inthe sentencingphaseofthe trial aswell.

The ABA believes its recommendations
constitutea balancedandcomprehensive
approachto the solution of very serious
problemsaffecting the functioningof our
justicesystem.They takeaccountof the
legitimaterights of personssentencedto
theultimatepenaltyof death.Theyrecog
nize the rights of the majority of the
citizensof thosestates that have decided
that capitalpunishmentisa necessaryand
proper part of their criminal laws.
Moreover,they recognizethe paramount
requirementof a civilized systemof jus
ticethat the sentenceof deathwill notbe
carriedout until it has beensubjected to
extraordinaryscrutiny.Unique amongall
legal decisions,this one cannot be cor
rectedafter it hasbeencarriedout.

My colleaguesandlappreciatevery much
the invitation to appearbefore the com
mittee to addressthis importantissue.We
will be glad to answerany questionsthe
committeemay have concerningour
recommendations.

L STANLEY CHAUVIN, JR.
AmericanBar Association
1800M Street,N.W.
Washington,DC 20036
202331-2200

LAWYERS FOR DEATHROW

The recentstay of executiongrantedto Robert Atton Harris, the double murdererwho was
scheduledto die in California’selectricchairlastTuesday,hasangeredmanypeople.Theysee
the stay as furtherproofthat the capital-punishmentappealsprocessin the UnitedStateshas
becomeasystemtofrustratejusticethroughendless,duplicativepetitions.

In the 11 yearsthat Mr. Harris hassaton deathrow, his sentencehasbeenupheldrepeatedly
byboththestateandUSSupremeCouzts.ButonMondaytheUShighcouztblockedthe
executionpendingfurtherhearingson Harris’spsychiatriccondition.

Harris’s caseisn’t unusual.On average,the post-convictionappealsprocesstakeseight years

Doestheappealsprocessin capital casesneedstreamlining?ChiefJusticeRehnquistthinks so,
asdoesa committeehe appcnntedchairedby retriedSupremeCourtJusticeLewis Powell.

ThePowellcommitreerecommendedlastyearthathabeascorpuspetitions-thedeviceby which
an inmatechallengesthe constitutionalityofhis convictionandsentence- belimited to oneof
thestatecourtsandonein the federalcourts. Constitutionalclaims not raisedin thosetwo
"collateral"challengeswould be lost. But the limits would applyonly in statesthat provide
competentlawyersto cailtaldefendantsduringthestatecoliateralproceedingslawyersalready
areprovidedto acapitaldefendantfor trial andotherappeals.

Last monthapanelofseniorfederaljudgessoftenedthePowellcommittee’srecommendations.
As revised,they aremereconsistentwithproposalsmadeby the American BarAssociationand
inabilisponsoredbySen.JosephBidenDofDelaware.TheABAandBidenplansalso
would limit habeasappeals,butnot asdrastically,andthey go further in addressingthe great
needfor more-qualifiedlawyersat all levelsof the death-penaltyprocess,especiallythetrial
itself.

TheABA andBidenproposalsarecertainlybetterthanthechiefjustice’s,especia1Iyin their
emphasisonmore-competentlawyeiingin capitalcasesmostcapitaldefendants,beingpoor,
aredefendedby inexperiencedcourt-appointedlawyers,over-burdenedpublic defenders.or
part-timevolunteers.

Butto the extent they wouldlimit defendants’rightsin the nameofexpediency,.11theproposals
arcwrong.Thebugabooofthe deverlawyermanipulatinggulliblejudgestobuythneforkillers
is a myth. Ask anydeath-penaltylawyerif it’s easytogeta sympathetichearingfrom judges
onsecondand subsequenthabeaspetitions.Mostjudgesskepticallythink thatif alawyerdidn’t
raiseaconstitutionalissuethefirst timearound,it probablydoesn’thavemerit anyway.When,
asin Harris’s case,defendantsaregrantedseveralbitesof the habeasapple,it’s becausetruly
seriousnewissuesare raised.

We don’t needto shortenthe mute to the hangman’snoose.Our traditionof dueprocessis far
toopreciousto play political gameswith.

Whatwe reallyneed- until wetake the wisestcourseandabolishcapitalpunishmentaltogether
- is better lawyersfor capital defendantswhich would itself reducethe numberof appealable
issues.And we needcongmssionalreversalofrecentSupremeCourtdecisionsthatlimit the
retroactiveapplicationof newly establishedconstitutionalrights Thoserulings havemade
capitalpunishmentfaster,butevenless fair.

ChristianScienceMonitor, April 6,1990.Reprintedby permission from the Editorial Pageof
The ChristianScienceMonitor
@ 1989 TheChristian SciencePublishingSociety.All rightsreserved.
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MORGAN COUNTY PRISON

EASTERNKENTUCKY
CORRECTIONAL COMPLEX

STATE-OF-THE-ART
INSTITUTION

EasternKentuckyCorrectionalComplex,
the Corrections Cabinet’snewestfacility,
beganaccepting inmatesin February,
1990. The medium security institution,
locatedinMorganCountywill house530
men in its first phasewith the second
530-bedphaseunderconstruction.This
facility will providea full rangeof ser
vices, including an academic program
from ABE toabachelor’s degreethrough
MoreheadState University. A separate
kitchenfor Food ServicesManagement
classesis alsoprovided.

The vocationaleducationalprogramwill
offer computerliteracy, industrial tech
nology, and vocationalbuilding trades.
The prison industries componentwill
havetwo plants.The PhaseI plant will
manufacturefine furniture and wood
ucts.

The state-of-the-artelectronicssystems
ixicludernicrowave,motionsensors,video
camera,a 3-phaselocking system,and a
computerenhancedfire controlprogram.
The"Man-Down"System,inwhich staff
weartransmitters,will triggeranalarmin
thecontrolbox if thewearerisbent over
for a certainperiodof time, andwill pin
point the locationof the wearer.

The dormitoriesaredesignedto function
as self-containedunits, thus providing
flexibility in housingdifferent classesof
offender.

CONTROLLED INTAKE

INCREASED NUMBERS
AND COSTS

jails, referredtoascontrolledintake,con
tinuestoescalate,inspiteof theincreased
useof communityprograms.Whenstate
inmatesare housedin a local jails as a
result of no bed availability in the state
institutions, there are increasedcosts in
travel, staffovertime,andmedical costs.
Thesecosts arethe CorrectionCabinet’s
responsibility,with the most significant
being themedicalcosts.Thesecostshave
risenfrom $260perinmate in FY 84-85
to $653in FY 88-89.

KATHY BLACK-DENNIS
Manager,Planning & Evaluation Branch
Commonwealthof Kentucky
CorrectionsCabinet
Office of AdministrativeServices
StateOffice Building
Prankfort,KY 40601

ORAL INTERVIEW
WITH WARDEN
MICHAEL O’DEA

CorrectionsSecretaryJohnWiggintonan
nouncedthe appointment of Michael
O’Deaaswardenof theEasternKentucky
CorrectionalComplex,amediumsecurity
prisonon June16, 1989.

What are your most critical concerns
about managingthis new prison?

First is the initial start-up. Then the big
gestconcernisdouble-bunking.This isan
institution designed for 530 inmates.
Starting inJuly,we’re addinganother400,
bringing the total to 930inmates. Wewill
be able to handlethis increasebetterthan
any otherinstitution in the statebecause
of our modemtechnologyandtheamount
of spaceallottedperinmate.Still theideal
is to manageit at a 530level.

As Warden,what are your goals and
visions?

Weli first of all, and I guessit’s pretty
primary, just to get the institutionup and
rnnumg.Long rangegoalswould be to,
takeadvantageof the excellentprogram
space.Now when I say programspace,

we’re talking school, literacy programs,
adult basic education,GEl, collegeand
vocational.Also included in this area
wouldbegroups,for example,AA which
is Alcoholics Anonymous, Narcotics
Anonymous,andotherself-helporganiza
tions. I think thatthis institutioncanbeby
far tops in thestatein that area.

Is It your Intentionto rehabilitate the In
matesIn yourprison?

Well we’re not thechangingfactor. We’re
only the catalyst. In other words,we have
themeanswherebya mancan rehabilitate
himselL We do have some"carrots"but
that’s pretty much the extentof it. Our
whole systemis really built on a posi
tive/negativereinforcementsystem.

HowdoesIt make senseto spend$89,900
to buildacell at theEasternprison?

The$89,900figurewhichyouquotedrep
resentedconstructionof 512cellsplus48
segregationcells. So a totalof 560 beds.
Thiscostalsorepresentssupportservices:
theadministrationbuilding,foodservices,
gym,maintenance,vocationalschools,all
of which will be utilizedby PhaseII and
not duplicated.

WhenPhaseII is complete the total cost
of the institution will be almost$73 mil
lion. Thatrepresentsa total cost of ap

MichaelO’Dea

While attention is focusedon the over
crowded conditionsof prisons, a more
volatile situationexits in our local jails.
The numberof state inmatesin county

JuneI99OtTheAdvocate52



proximately$70,000per cell ratherthan
the$89,900first quoted.

What’S the projecteddateon that?

JuneofnextyearPhasehis scheduledto
be complete.The projectedpopulationin
Julyof9lwillbe l,500inmates.Thiswill
further redducethe cost per bed since
double-bunking wasnotanticipatedin the
original cell cost.

In what ways are Wardens most
misunderstood?

I don’t know,you might needto askmy
staff that one. As far asbeing misunder
stood,I think we’rebeyondthe television
imageof a prison warden.

Do mostof the Inmatesthatyouwork with
have a goodrelationshipor rapportwith
you?

I try to be fair, yes, I’m do notalwaystell
them what they like to hear I have a job
and thenumber1 priority issecurity, and
Ikeepthatprimary inmy mind. Then after
security,we startworking onprogramsfor
inmatesto rehabilitate themselves.Quite
afew inmates,thoughpeopledon’trealize
it, dogetoutanddon’t comeback.

Another priority is goodcommunity rela
tions. We try and be as open with the
public aspossible.I think the imageyears
agowas,whatwentonbehindprisonwalls
stayedbehindprison walls, but modem
dayprisonsareinvolved in thecommunity
or have thecommunitiesinvolvedin them
throughvolunteers.

From your perspective what are the
causesof crime?

I’m amazed over the years how much
alcohol hashad aneffectuponcrime. And
also this recent wave of drugs is a major
problem.

We’re seeinga lot more violent crime.
Years ago, when I was in minimum
security, a lot of peoplewehad in mini-

mumneverenterprisonnow.

How canwe preventcrime?

Educationat the lowest leveL

Do you see Inmatescoming Into your
prisonashaving educationaldeficits?

According to the last study we’ve done,
quite a few have G.ED.’s and above -

more than we thought in the beginning.
But yes,many do have a lot of learning
difficulties which mayhave led tonega
tive experiencesin school in the past.
Maybethey felt "markedasa loser." Now
what we’ve seen of prison is that our
whole systemis gearedtoward more in
dividual learning, and a lot of positive
reinforcement.Manyinmatesrealizewhat
theymissedasateenagerbydroppingout
oncethey’vebeenpart of the academic
programin prison.

Do you have any thoughtson the useof
positive reinforcement versus negative
reinforcement?

My backgroundis psychologytellsmewe
have both in prison. For examplewe’ve
got good time that we give inmates for
goodbehavior. On the other hand, if an
inmatehas a disciplinaryaction,we take
the "good time" away, which is negative
behavior. We also have what we call
segregationcells where we put a man in
isolation.Wehave other positivereinfor
cementareas,suchasTV, recereationand
telephoneprivileges.Soour wholesystem
is built on a positive/negativereinforce
ment.

Anddoyouthink that balancecontributes
to the successof the system?

Yes Naturally positive reinforcement is
more importantthannegative, butsome
times if positive doesn’t work, you have
toutilize the negative.

Doyou feelalternativesto prisonsshould
be usedmore In Kentucky?

Yeah. Well, I sayyes; right now Kentuc

ky’s rateof lockingpeopleup is lessthan
other statesin the areaor region. People
would think, well you’re overcrowded,
you’re locking up toomany.But we are
locking up fewer than other states. I
believe weareusingdifferent alternative
programfrom half-wayhousestoprivate
prisonsto local jails to homeincarcera
tion.Until wesolvethenumbersproblem,
we’re going to have to try and dealwith
all of theseby working together.

You’re a personwith, asyousaId 18years
of experience,do you thinkwe canbuild
enoughprisonsto lock up our offenders?

Whatever webuild we’ll fill. I think we
havequite aback-up in thejailsevensince
we opened in February.Thereare some
1,500 inmatesnow backedup in jails. I
guesswedoneedto look at alternativesto

Do you feel there should be a distinction
made betweenproperty crimes and
violent crimes?

Yes,but to a certainextent.Whenyousay
propertycrimes,what if this isthe thirdor
fourth time this man’s committed this
crime?Manytimesthat is thecase.Doyou
keep putting him back out? There’s al
ways going to have to be some type of
limit.

The Kentucky population Is 8% black and
yet there are32% blacks In Kentucky
prisons.Why do you supposethat is?

I don’t know. But it’s pretty standard.
We’vebeenfluctuatingfor the lastseveral
yearsbetween30- 33%.

Doyouhaveanyother thoughtsyou’d like
to sharewith us?

No, but I think that if youhave anoppor
tunity sometime, I think it would be
beneficialfor you to seethe institution. I
think that Kentucky’s come a long way.
Ourprisonsystemis anexcellentsystem.
Kentucky is knownfor its modernprison
system.Our educationprogramsarerated
topsin the country. We rankat thebottom

Construction & Operating StatisticsFor EasternKentucky Correctional Complex

PHASE I

StaffComplement
TotalCost
ScheduledCompletion Time
CostPerCell
PersonnelCosts

PHASE!!

242
$45 million
39 months
$89,900
$4.8million

Officer inmate ratio notyetavailable

TOTAL

93
$28 million
24 months
$51,000
$l.8million

335
$73 million
ZYears, 3 months
$70,450
$6.6million
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orcloseto thebottom in publiceducation,
butrank at the top in correctional educa
tion. Thatsaysa lot for the systemalone.
Wehopewe’rehelpingthoseinmateswho
sometimein life say,"hey I’m ready.You
know I’m tired of this type of life."

WARDEN MICHAEL O’DEA
EasternKy. Correctional Complex
P.O.Box 636
WestLiberty,KY 41472
606 743-2800

The 40-year-oldO’Dea beganhiscorrections
careerin 1972 asa correctionalofficer at the
BlackburnCorrectionalComplexinLexington.
Working his way lc through the corrections
rankshearsumedthepositionofactingwarden
atBlackbirnin 1980beforeleavingtotakethe
warden’sjobattheRoedererFarmCenter.He
waswardenatRoedererFarm Centerin La
Grangewhentappedforthewarden’sposition
atEasternKentuckyCorrectionalCompl&z.

During his 9yearsas an OldhamCountyresi
dent, O’Dea servedon the BoardofDirectors
of the United Way andasthe 1988campaign
chairmanforthecowuy.Hewasamemberand
presidentofthe local RotaryClub andserved
on iheBoardofDirectorsoftheOldhamCoun
tyHuinaneSociety.

A graduate of the University of Kentucky,
O’Dea receivedhis bachelors degree in
psychologyin 1972.

DPA MOREHEAD
OFFICE EXPANSION,

AND CLOSENESS
TheMoreheadOffice ofPublic Advocacy
hasbecomea very closegroup[literally].
The2 secretariesshareanoffice anattor
ney and a paralegalsharean office, and
the newattorneyandinvestigatorthat are
to arrive shortly wifi have to fight over
spacein the library. We hope to bein our
new office facilities within 60 days. Be
causeof theaddition of CarterCounty and
the new prison, the legal staff at the
Morehead Office will increaseto 6 attor
neys, 1 paralegal, 1 investigator, and 2
secretaries.

PhaseI of thenewEasternKentuckyCor
rectionalComplex[EKCC] atWestLiber
ty, Kentuckywill house500 inmatesand
over400 have arrived at the timeof this
writing. Paralegal,Lynn Toy, was sta
tioned at the prison even before the
prisonersarrived,andshe’ll be our main
intakepersonat the prison.Attorney An-
theaBoatman, brandnew to the Depart
ment, but with a wealth of prior legal
experience,including someexperienceat
Eddyville years ago, will be our main
attorney for post conviction at the prison.

Anthea isbothassistingandadvisingMs.
Tor in screeningtheseprisonersas they
amvefrom other prisons and somedirect
ly from county jails. Primarily they will
find out the statusof eachprisoner’scase.
If the prisoner is alreadyreceivinghelp
from someother office, our own or some
of the largerareas office or privateattor
neys, thoseoffices andprivate attorneys
willbe contactedand a decisionwill be
madeas to whetherweshouldenterour
appearanceascounselinacase,ormerely
assisttheotherofficesorprivate attorneys
in communicatingwith the prisoners.
Eachcasewill bereviewedto seeif there
ismeritinthecaseforanRCr.ll42appeal
or belatedappealunderCR 60.02.. If the
prisoneris already doinga proseappeal,
we will merely listen and adviseunless
new factsconvinceusthat the appealhas
meritandshouldberevised.Wewill also
help on detainezsfiled at the prisonfrom
courtsin other statesand from courtsin
Kentuckyand assistonfederalhabeascor
pus actionsonoccasion.In new cases,if
the casehas no merit for appeal,we will
so advisetheprisonerandhave a prison
legal aideassisthimonhisprose action.

Ms. Boarmanisworking ona plansothat
no inmatewill bedeprivedof legal coun
sel andsheis in theprocessof printing a
brochurelisting all agenciesin the area
thattheprisonerscancontactforfreelegal
adviceoncivil matterssincewearenotto
handlecivil matters. We feel that this
brochurewill divertanumberofquestions
from the prisonerson civil mattersthat
haveslowedusdown.

All of the attorneys in our office will be
crosstrainedonpostconvictionwork and
will be askedto assistin that work from
time to time. At the presenttime, Hon.
SteveGeurin hashandledcircuit anddis
trict court for Rowan County and Hon.
JeanArenaishandlingMorgan andElliott
Counties,bothcircuit anddistrict courts.
Both attorneyshave beendoing a terrific
job in spite of large caseloads.

At this writing,wearestill 2 attorneysand
1 investigator short, and this has caused
severecaseloadpressuresfor all of the
attorneys.As the directingattorney,I’ve
hadto handleCarterCountyand we are
finding that the volume of casesin that
county appearsto exceedthe caseloadsin
the other 3 countiesof Rowan, Morgan
and Elliott. Becauseof my involvement in
Carter County, I have not been able to
fully direct and assistin other areas of
concernfor this office. As soonas a new
attorney arrivesto handle Carter County,
this problem will be solved,at leasttem
porarily. At this writing, andwith over2
months left in thisfiscal year, weare 300
casesabove the previous year and we

believethis is becauseof the additionof
CarterCounty since Decemberof ‘89.
Our 2 secretaries,BevThompsonand Ar
leneHowerton,havedonea goodjob han-
dling theextracaseloadand now thenew- records.

All of the attorneys and staff are in good
spirits down here in Morehead, but
togethernessis definitely overrated.
We’reall eagerto get intoour newoffices
wherewecanbreathealittle andwewon’t
beso close.

HUGH i. CONVERY
AssistantPublic Advocate
DirectorDPA
Rowan/MorganlElliott/
CarterCountyOffice
P.O.Box 638
Morehead,Kentucky40351
606784-6418

**Kentuky CorrectionalInstitution for
Women housesall statefemaleoffenders.

INMATE POPULATION

As of February23,1990,therewere6437
inmatesin ourstateinstitutions:

MaximumSecurity
KentuckyStatePemtentiaiy,
Eddyville 798

MediumSecurity
Ky. StateReformatory,
LaGrange 1398
LutherLuckett CorrectionalComplex,
LaGrange 1013
NorthpointTrainingCenter
Burgin 887
*EasternKy. CorrectionalComplex,
WestLiberty 91
**Ky CorrectionalInstitution for
Women,
PeweeValley 292
RoedererFarmCenter,
LaGrange 125
Western Ky. FarmCenter,
Fredonia 320
TOTAL 6437

Minimum Security
FiankfortCareerDevelopmentCenter,
Frankfort 178
BlackburnCorrectionalComplex
Lexington 377
Bell CountyForestryCamp,
Pinevilie 193
*Marion AdjustmentCenter,
St.Mary 449
TOTAL 1197
*,4jnjr securityprison operatedby a
privatevenderundercontract

*Effvc2/14tern KentuckyCor
rectionalComplex EKCC was addedto
thesystem. EKCCadded536 beds.

There werealso 11,243probationersand
paroleesundersupervision.
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CamerasReplacing Court Reporters

Judicial mistakes come in almost inex
haustable variety, but Judge Ellen B.
Ewing founda novel one: Sheerasedthe
only recordof eyewitnesstestimony in a
manslaughtercase.Ewing is the chief
judge of theLouisville circuit courts the
only major court systemin the nationthat
hascompletelyeliminatedpaperand gone
to videotapefor trial transcripts.

When Ewing forgot to turn off the
videotapeduring anoonrecesssoonasthe
systemwasinstalledin 1985,thecameras
whirred steadily as she ate lunch, then
automatically rewoundand accidently
tapedoverthemorning’srecordwithnew
testimonyin theafternoon.Ewing’s inad
vertenterasurerepresentsonly oneof the
perils of video courtrooms,which have
spreadfrom Kentucky to 60 courtrooms
in 11 statesinthe past5 years.Judgeshave
forgotten to turn on the cameras,tes
timony hasbeeninaudible,appealshave
takenmonthstoprepareaslawyersstrug
gled with unfamiliar video recordsand
courtreportershave losttheirgovernment
jobs, but the useof video transcriptsis
growing dramaticallyfrom Maryland to
Hawaii.

"I don’t feel as if any systemis perfect,"
said Judge LaurenceHiggins, who has
beenonthebench14 years,"butthisisthe
greatestthing that hashappenedto rueas
a trial judgein my lifetime."

Kentucky, havingworkedoutmanyof the
bugsin its trailblazingsystem,preserves
the official recordof 40%of all trials on
videotape.It savesmoney,providesfaster
service and produces more accurate
transcripts,accordingto KentuckyChief
JusticeRobertF. Stephens.Thenumberof
video courts is growing as fast as Ken
tucky finds $50,000per courtroom to in-
stall the equipment.

In Kentucky courts where it is used,
videotapeprovides the only official
zecordwhenacaseisappealed,theappel
latelawyershandthestateSupremeCourt
tape,notpaper.

Virginia has a pilot projectunderwayin
onecourtroomin Roanoke. And Mary
land has installed camerasin the Prince
George’s County circuit court of Judge
Darlene Perry. The District is not using
video. However, 4 federal courtsaround
the nation are expectedto begin an ex
perimental programwithin weeks.

TheNational Centerfor StateCourts,after
an exhaustivesurvey, concludedthat
"video recording is a viable method of
court reporting that comparesfavorably
with traditional court reporting."

But asa steadilygrowingnumberof state
and federal courtrooms are wired for
cameras, some appellate lawyers and
judges questionwhether videotapeis too
time-consuming and cumbersome to
review.Andcourtreporters-fighting hard
to savetheir jobs- aredemandingthat the
supposedadvantagesofvideobeseriously
examined.

"If acourt ishavingpersonnelproblems,
justbringingin a machine isnota creative
approach,"said Marshall S. Jorpeland,
communicationsdirector of the National
Shorthand Reporters Association.
"Video isjust anothertool, it looks great
and soundsfantastic, but 50 yearsfrom
now reporterswill still be neededand
courtswill still have the humanelement
involved to make sureeverything’s work
ing."

To be sure,there have beenproblems.
Curtis Clay, convictedof slaying his live-
in girlfriend in Lexington,Ky., won the
right to a new trial in 1989 when court
room videotaperan out unnoticedwhile
hewasbeingquestionedbyhislawyerand
cross-examinedbyprosecutors.Thejudge
ruled that a reconstruction of his tes
timony did "not constitute a record of
sufficientcompletenessfor appellatecon
sideration."

U.S. 6th Circuit Court of AppealsJudge
Gilbert S. Merritt called his first ex
periencehandlingtheappealof a burglary

conviction using a Kentucky videotape
transcripta "dismaying encounter."He
said it did notprovide an "adequatebasis
for review ... it wasmarginally audible."
Becauseof thelackofa writtentranscript,
"the partiescould not engagewith the
bench in resolvingsimple factual ques
tionsabout whathappenedattrial," Mer
ritt said."Oral argumentabouttheevents
of the trial became,at times, anexercise
in futility," he said.

"I think we jumped into this a little too
soon,"said Kentucky Court of Appeals
JudgeCharlesB. Lester."I think this can
be developedeventually." Right now,
however,hesaid,"It takesa lot moretime
to sit andwatcha trial thantoscana typed
transcript....It hasshiftedcostsup toour
level; we are paying lawyers to sit and
watch television.We just have to grind
throughandwastean awful lot of time.

Further,Lestersaid in an interview, be
causethe voice-activatedsystemfocuses
on the loudestnoise,"Everytime a spec
tatorwalksin, I geta beautifulsegmentof
doors.I couldpreparequite a beautifulad
for doors,everykindof doorthatexistsin
a trial courtroom."

Ewing, in accidentallyerasingtestimony,
providednovel grounds for appeal. But
the KentuckySupremeCourt refusedto
granta new trial, saying that a narrative
statementreconstructingthe recordfrom
trial notes wassufficientto give the con
victed man a "full and fair appellate
review."

Kentuckyofficialssayupdatedequipment
in the voice-activated system was
eliminatedmany of the mechanicaland
soundproblems.Human error hasbeen
minimized,theysay,by newdevicesthat
prevent erasuresand alert the courtroom
audiencewhenthecamerasarenotoperat
ing by the installation of two lightson the
front of the judge’sbench.Even so, the
Curtis Claycasestill occurred.

"My feelings havechangedover the
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years,"saidFrank Heft, chief of the ap
pealsdivision of the PublicDefenderof
fice inLouisville. "In thebeginning,there
were a lot of technical problems.It was
particularly difficult hearingbenchcon
ferences. Most technical problemsare
now resolved....The biggestproblemis
the timeinvolved in reviewingtranscripts.
We’ve adjusted."

Three factors fuel the move to video -

money, time and convenience.The Na
tional Centerfor StateCourtsfoundthat
Kentucky which paid low court reporter
salariesbefore the introductionof video,
reducedcourtreportingcostsby 15% in
actual dollars over a 4-yearperiod, not
counting the fact that salaries would nor
mally have increasedwith inflation over
theperiod. Thestatehasspent thesavings
on video equipment for new courtrooms
and hiring law clerks to help the judges.

Other states, which have kept more
detailedcostrecords, sayvideorecording
costs are "roughly one-halfas much as
traditional reporting," according to the
National Center for StateCourts.

Courtreporterssayboth costsanddelays
havemerelybeenshifted aroundamong
thepartiesinvolved in litigatioru "Court
reportersaremuch less expensive"than
video, said LauraKogut, immediatepast
president *f the Kentucky Shorthand
ReportersAssociation.If a caseis ap
pealed, "you’re paying attorneys$150
hour to watch TV."

CourtReporterssaythatinsteadofhaving
to wait for transcripts to be prepared,
delayshave been shifted to the appeals
processas attorneys take longer to study
videorecords to preparetheir briefs."At
torneys have been cited by the statej
SupremeCourtfor notgetting theirbriefs
in in a timely matter," said Ted Hock
ersmith, a Louisville court reporter.

Higgins said Kentucky became a
trailblazer in courtroom video because
"necessityis the mother of invention."
Higgins said he volunteered to have
cameras installedin his courtroomand
turned them on onemorningafterhehad
delayeda trial for 3 daysbecauseof the
absenceof a court reporter. It wasnotthe
first timevideorecordinghadbeentried -

it hadbeenstartedandabandonedinOhio
andTennessee-but new,unobtrusive,in
expensive equipment that could be
operatedby a judgemadeit a moreattrac
tive proposition."It wasn’t doneout of
spiteor meanness,"he said.

Copyright The WashingtonPost, March
22,1990.Reprintedwith Permission.

ADS OF THE KENTUCKY SHORTHAND
REPORTERS ASSOCIATION

You may have hazd that video in the
courts is

You should know that many see
video as extremely unsppesfln.

Such as on.appeitat.ft,dy. iwof.:
record a replete with difficul

ties. not in. leastof which bein9 its
preuntation as a videotape.., we
wish to ciii attention to the acute
difficulties video preaents

Andan attorney who said I, cowl:
1 eperti 132 hours in front of the
video terminal watching the triaL.
the real diffIculty a vying to access
the video record.

Are you willing to
take a spin on the
"Wheel of Appeal"?
The choice is yours.

GONE VIDEO
Many Kentucky trial courts have "gone video."
Thafa bad news for those whobellowi Inthe benefits of cowtroom cotnputertzadon.

A recent studynoted that a protiferallon of
cumputetized courts we result to faster
ina fewer etoa er
appeals end reduced court coats.

On the other hand. Kentucky
appeSale dges we anon see
their effIciency d.diine they
review more and more
videos on appeal evert,y
to witch a lv’,. week
atal on videotape?.

How we video altein
you, the attorney? Are
you ready to give up
caniputettzed atigation
support. matint access
tetranacripti and SItter
benefits of compctsflza.
don? Would you rsthlr well,
out of moat with a bawh of
90 minute tapes instead of
a transcrIpt era Sappy
dIsk?

Can you afford
to go video?
‘The choke Is yours.

This message sponsored by

The Kentucky
Shorthand Reporters Association

I/ ;f/t ‘
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ASK CORRECTIONS

TO: CORRECTIONS

My clientis presentlyincarcerated,andI
amsurethat an outof statedetainerwill
be lodged againsthim. How will my
clientknowthat hehasthe righttopetition
the courts for a dismissalortrial per the
terms of the Inter-StateAgreementon
DetainersAct?

TO: READER

Whenthe detaineris receivedfrom the
out-of-statejurisdiction, your client will
be givena copyof the detainerandat that
timewill alsobegiven a Form I advising
him/herof his right to petition the courts
for an attorney andadvisestheclient who
tocontactto file the forms.

TO: CORRECTIONS

My clientis presentlyincarceratedandis
wantedasan out-of-statewitness. What
provisionsaremadefor an inmate to tea
tify as a witnessout-of-state and is my
client protectedfrom beingprosecutedon
a chargewhile there?

TO: READER

Whenapersonwho is incarceratedis sub
poenaedasawitnessforatrialinan
out-of-statejurisdiction,it isrequiredthat
theJudgeof the Court of the out-of-state
jurisdictionfile acertificatein theDistrict
Courttheinstitutionwherethe inmateis
incarcerated- county location. The cer
tificate advisesthat the Prosecutorhas
informed the courts that there is
reasonablecauseto believethat this in
matehasinformationthat is materialand
relevant to the action andthat his atten
dance is needed,and that it would not
causeundue hardshipto appearand tes
tify. Theyalso promiseto board, lodge,
andretaininmatein theircustody,bearall
costsand promptlyreturnhim to our cus
tody when the trial is completedor his
testimony has beencompleted. This
processiscoordinatedthrough theCounty
Attorney and the District Court Judge.
The inmatehasa hearing,wherehisrights
are explained,and a representativeof the
out-of-statejurisdictionor the CountyAt-

torney on that jurisdiction’s behalfex
plain whathis rightsare,and advisehim
that he cannotbetried on chargeswhile
there,andassurehimthatheistobetaken
for testimonyonly. The court then enters
anOrderofSummonsbasedon the infor
mation.

TO: CORRECTIONS

My client is 62 years old. Is there a
Geriatric Unit among the Corrections
CabinetInstitutions,and if thereis, how
canmy client be placedin thatUnit?

TO: READER

ThereisaGeriatricsUnitwhichislocated
a Kentucky State Reformatory,La
Grange,Kentucky. A client cannotbe
placedin thisunit just becauseof age,but
becauseof medicalneed.If a client is in
jail and has medical needs,he may be
admitted to the Geriatric Unit, but the
waiting list for thisunit isbasedonmedi
cal priority need.

Shirley Sharp

FUND RESOURCE
AVAILABLE

A compendium of authorities supporting
an indigentdefendant’s right to fundsfor
experts,counsel,transcriptsandwitnesses
is available for $10.00.Sendacheckpay
ableto the KY StateTreasurerto:

Ed Monahan
DPA

1264Louisville Road
Frankfort,KY 40601

502564-8006

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS
Q cJrucx7, f.
!JU. Tejteil an Certfid

JESSE C, SKEES
SARA E. SKEES

3293 Luco.s Lane
‘Traztkfort, Ccntucy 40601

co2 695’.4678

ProfessionalsServingProfessionalsto the Minute Detail
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BOOK REVIEW
TreatmentofPsychiatricDisorders
AmericanPress,Inc.
May, 1989
$250.00
800 368-5777

According to one count, some 450
varietiesofpsychotherapyarebeingprac
ticed in theUnitedStatestoday.With that
manyapproachesavailableto attemptto
cure the 200 or sorecognizedpsychiatric
disorders,it is notsurprisingthat mental-
health-careprofessionalshavebeenhard
pressedto decidewhichtherapiesare ef
fective in treating which illnesses.The
choiceof treatment is entirelyup to the
practitioner,"The patient is at the mar
of whoever’soffice he walks into,"
Byram Karasu, a professor of psychiatry
at Albert EinsteinCollegeof Medicine,
toldmeduring an interview.

In all of medicine,psychiatryis the only
specialtyin which thereareno generally
acceptedtreatmentguidelines.To remedy
this situation-to bring someorder to the
field of mental-healthcare-theAmerican
Psychiatric Association [APA] several
yearsago beganan ambitiousreview of
the scientific literaturewith theobject of
producinga comprehensiveoverview of
psychiatrictreatments;thedocumenthas
finally beencompletedandwill bepub
lishedthis month. Somewherealong the
way, however, many APA members
beganto entertainseriousdoubtsaboutthe
project.They worried that this reference
work would restrict their professional
freedomand exposethem to malpractice
claims for treatmentsthevolume didnot
condone.Psychiatricgroupsin theUnited
StatesandCanadavoted to urge the APA
not to endorsethe book, and a petition
drivewaslaunchedamongtheAPA mem
bership to force the association to sup
press it altogether.In the end the APA
soughta compromise.The work, which
runs to 3,000pages,in 4 volumes,has
turnedout to benot somuch a treatment
manual as a lengthy discourseon treat
ment issues:a critical surveyof the litera
ture. And, despite the original intention,
the reportisnolonger consideredto bean
official APA document.Rather,it is an
"approved" APA task-forcereport, and
APA membersarein principle freeto take
its recommendations or leave them.
Proponentsof the work believe that even
without theAPA’s impriniatur,it will sub
stantially help to define the accepted

boundariesof psychotherapeutic treat
ment; opponentsfearthat theproponents
will beprovedcorrect.

Treatmentsof Psychiatric Disorders
AmericanPsychiatricPress,$250 has
come to symbolize a major debate in
psychiatrywhich boils down to this: Is
psychiatrymostly a scienceor mostlyan
art?Supportersof thebookcomedown on
the sideof science,sayingthat enoughis
knownabout the workings of the human
mind to developguidelinesfixing it when
it doesnotworL Opponentstaketheside
of art, claiming that knowledgeabout
human thought and behavior is too
sketchyto beginrestricting the methods
usedto manipulatepsychologicalproces
ses.Watchingthe debatewith interestare
patients,insurancecompanies,andmal
practice lawyers,whomerely by showing
aninterestin the proceedingshave subtly
influencedthedirectionthey havetaken.

The quest for a psychiatric treatment
manualbegan in 1982, when Daniel X.
Freedman,whois currentlya professorof
psychiatryat the University of California
at Los Angeles,and who was the APA’s
presidentat the time, setuptheTask Force
on Treatmentof PsychiatricDisorders.
Freedmanwasmotivatedlargelyby con
cern that there was no clear, cohesive
descriptionof prevailing treatments,and
thatsuchareviewwasneededbothtohelp
psychiatristsassesstheir practicesandto
suggestdirectionsfor future research.In
addition, officials of the federalgovern
ment’s Medicareprogramandadministra
tors of private insurancecompanieshad
beenperiodicallyaskingtheAPA for a list
of treatmentguidelinesso that they, in
turn,coulddevelopmore-restrictivereim
bursementprocedures.Freedmanpicked
Byram Karasu to headthe project, and
Karasupersuaded some 400 of his col
leaguesto help write, rewrite,andreview
the referencework’s dozensof chapters.

"It’s time to get the quacks out of
psychotherapy,to bring psychiatry up to
date with the rest of medicine," Karasu
says. "Right now the public’s view of

psychiatry isthat anything andeverything
goes.Most psychiatristsareethicalanddo
notpractice that way,but thereareanum
ber of mental-health-careprofessionals,
especiallythosewhoarenotpsychiatrists,
who through either ignoranceor ar
rogance treat patients with ineffective
forms of psychotherapy. That is what I
hopetoputanendto withthisbook"

Basically,thatwas theargumentmadeby
thosein favorofpublishingthework asan
official APA manual, a documentthat,
togetherwith theDiagnosticandStatisti
cal Manual of Mental Disorders,Third
Edition, Revised, was meant to be the
APA’s official word on thediagnosisand
treatmentofpsychiatricdisorders.Advan
cesinneurochemistryandpharmacology,
they say, are now driving the study of
human behavior, and it is time for the
profession to wake up to this fact.
Psychotherapieswill alwaysplay anilein
the treatmentofmentaldisorders-butonly
thosepsychotherapiesthat canpassclini
cal trials. Justas a physiciancannotusea
newdrugor surgical techniquewithout its
first being proved effective so should
mental-healthcare be limited to those
psychotherapiesthathavebeenprovedef
fective. This approach,proponentsof a
manualsay,will not limit theethicaltreat
ment of patients, nor will it restrict the
developmentof new techniques,which
canstill betestedexperimentally,muchas
new drugsare.

Karasu is an articulate and persuasive
spokesman.He neverseemsto getangry
with the project’s detractors,andhe says
he understandstheir concerns.But he
blamesignorancefor thoseconcerns.The
book is far from being the therapeutic
cookbookthat many imagine to be, he
says. It never once gives a hard and fast
therapeutic rule like "For condition A,
treatwith therapy X, Y, or 74 all other
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therapies are wrong." Rather, the book
raisesdiagnosticissuesrelatingto condi
tion A, reviews the varioustherapiesthat
iave beentried andthe results obtained,
presentspertinentdetailsfrom unusualin
dividual cases,and only then discusses
which treatmentscanbeconsideredeffec
tive, underwhatcircumstances.Theseare
presentedaspreferredtreatments,alterna
tives, adjuncts, and second-ordertreat
ments; taken into considerationare the
needsof patients in different age groups
and phasesof personalitydevelopment,
and of those with more than one
psychiatric disorder. The book also in
cludes a thoroughdiscussionof what is
not known aboutvariousconditionsand
what questionsneed to be addressedto
resolvetheuncertaintiesthat do exist.

"We haven’t tried to write the definitive
text onpsychotherapythat setsforth rigid
rules and regulations,but rather, we’ve
tried to establishprinciples of treatment
thatcanserveasguidelines,"Karasusays.
"This is a professionaldocumentdesigned
to suggest useful treatment approaches
for clinicians. In fact, it is designed to
demonstratethecomplexity of the treat
ment-planningprocessanditsapplication,
andtheneedfor the individualpsychiatrist
toconsiderseveralapproacheswhentreat
ing a patient.I don’t seehow peoplewill
thinkthis bookisunreasonablyrestrictive,
unlesstheypracticefar beyondthebounds
of whatisreasonable."

Proponentsof the bookalsoargue that its
formatwill makeit an importantreference
workformental-health-carepractitioners,
particularly thosewho are in practiceby
themselves.Robert Cancro, the chairman
of the departmentof psychiatry at New
York University Medical Center and the
author of the book’s sectionon schizo
phrenia,saysthat he tried to write some
thing that would be usefulto a studentor
to a practitioner who doesnot have the
advantageof being on the faculty of a
major medical school. "Those of us in
academiaforget what it’s like to be a
psychiatrist in some small community
whereit may beharderto keep up on the
latestindrug therapy, or where you can’t
refer a patient to a colleaguewhen you
aren’t too familiar with that patient’s
problem," he explains.The pro-manual
factionbelievesthat the therapy guidewill
improve the education of new
psychiatrists.Among other things, it
provides multiple perspectives on
psychotherapy,not the singleperspective,
reflectinganauthor’s particularschoolof
thought,that pervadesmost texthooks.

With a compendiumof state-of-the-art
knowledgenow available, practitioners
will no longer be able to saythey did not

know that a certaintreatmentmightprove
especiallypromising-or that someother
treatment was distinctly beyondthe pale.
Karasuacknowledgesthat, in partfor this
reason,Treatmentsof PsychiatricDisor
ders will probably bring an increasein
malpracticesuits against psychiatrists.
But he doesnot think this is necessarily
bad. "Why should we be interested in
protectingsomeonewho is incompetent
from malpracticesuits?" he asks."Our
professional behavior will come under
tougher scrutiny,but I don’t believe that
competent,ethicalpractitionershave any
thing to worry about."

Overall, Karasuisproud of the book He
feels that it is a big step in a continuing
process of improving psychiatric
medicine."I hopethat in 5 yearsthisbook
willbeoutdatedandtheAPAwillhaveto
preparea secondedition," he says,"and 5
yearsafter that a third, andsoon."

"This book isn’t going to strengthen
psychiatry,it’s going to weakenit severe
ly," saysSeymour Gers, the director of
medical education at the Manhattan
Psychiatric Center and the principal
spokesmanfor theanti-manualcontingent
within the APA. ‘Whether or not it is
calleda manual, or whether or not it has
the APA imprimatur,thisbook is goingto
stifle psychiatric treatment.It is going to
decreasethe quality of patient care.And
it isgoing to spur an increasein malprac
tice suits against both good and bad
psychiatrists."

Those who oppose Treatmentsof
PsychiatricDisordersarguethatalthough
psychiatry has made considerable
progress in recent decades,its prac
titioners remainfar short of consensuson
what constitutes proper treatment and
whatdoesnot. "Very simply, wedo not
know enoughrightnow. We do nothave
enoughof the answers,"Gerssays.Many
of the book’s opponentsfeel that treat
ment guidelines, no matter how broad,
will retardor suppressthedevelopmentof
innovativetherapies.JamesB. Wirth, the
clinical director of inpatient psychiatric
servicesat JohnsHopkins Hospital, in
Baltimore,says,‘Weneedthe freedomto
try new things." Wirth and othersmake
the point that psychiatrists are treating
individuals,notgroupsof individuals like
thoseon which clinical studies arebased.
"Researchlooksat populations ofpeople,
and thus can only draw general con
clusions,"Wirth says."We should take
into accountwhat population studiestell
usaboutpppropriatetreatmentfor a given
psychiatricproblem.Still, we shouldnot
be restrictedby those populationstudies
in using our clinical judgment to decide
how to treat an individualpatient with his

own uniqueproblem."According to this
view, behavioral problemsare so much
more variable than other medical
maladies that the psychiatrist requires
muchmore latitudethanother physicians.
The book’s opponents argue, along
similar lines, that the interactionbetween
doctor andpatientis an essentialpartof
psychiatric treatment.Maladaptedbe
havior may be causedby faulty brain
chemistry,but treatment guidelineswill
never be able to account for patient-
physicianchemistry.

Theoriginal objectionstothe project had
as much to do with its official nature as
with its content. So why are Gers and
many of his colleaguesstill upsetabout
the book?"Even though it no longer will
say‘official policy of the APA’ on it, this
book will still beripe for misuse,"Gers
says."All thedisclaimersinthe world will
not prevent the book from being usedin
ways for which it is not intended, and
anyone who thinks otherwiseis foolish.
Aren’t they practicing psychiatrists?
Haven’t they found outby now thattelling
a personnot to do somethingdoesn’tal
ways gethim to stop?"

Chief among those who Gersfearsmay
pervert the good intentions of Treatments
of PsychiatricDisordersaremalpractice
lawyersand litigious patients, who, ashe
putsit, "will nowhave ammunitionin the
form of authoritative, documentedcheck
list standardsagainstwhich psychiatrists’
treatmentswill bemeasuredbyjudgesand
juries."

And what about insurancecompanies?
Imagine a claims adjusterwho reads in
Treatmentsof PsychiatricDisorders that
treatmentX should alleviateconditionA
in6 to 8 months.Eight monthshavecome
andgonefor a particularpatient and he is
still not "cured." Should the insurance
companycontinuepaying for treatment?
SuchscenariosscareGersandmanyother
APA members. "Insurancecompanies
andmalpractice lawyersshould not con
trol thetreatmentpatientsreceive,yet that
is exactlywhat isgoing to happen,"

Psychiatristworry also that the reference
book will take away their business.
Psychologistsandother providersof men
tal-healthcare will undoubtedlybuy the
reportandwill beableto usethe informa
tion in it to bypasspsychiatrist altogether,
particularly when drug therapyis war
ranted.A psychiatric nurse,for example,
could askanydoctor to prescribearecom
mended drug. However, non-psychi
atrists,too,worrythat themanualwill take
away their business:they object that it is
too drug-orientedand thusdiscriminates
againstthem.
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But above all, Gers believes,the book
representsanunfortunatetrendinniental
healthcare."By settingforth thesekinds
of guidelines,I thinkwe’redebun’niring
psychiatry,"he says."Contrary to what
the APA thinks,I don’t think thisis a step
in the right direction,at leastnotwith our
current understandingof psychiatricdis
orders.Psychiatry is still an art it still
takesa greatdealof interaction between
patientandphysician.Thisbook de-em
phasizesthat interaction,and thereforeI
seeit assomethingbad for theprofession
andbad for patients."

Theonething that isunarguableis thatthe
AmericanPsychiatricPress,Inc.,awholly
ownedsubsidiaryof the APA, will make
Treatments of Psychiatric Disorders
available in time for the APA’s annual
meeting,this month, ensuringbrisksales.
Shouldthe APA beproudof itself?The
book isalmostcertainly25yearsaheadof
its time.Sciencehasansweredmanyques
tionsabouttherootsofhumanthoughtand
behavior;thepace at which furtherques
tionsarebeing answeredis breathtaking.
But the quantity of whatwedo not know
is more breathtaking stilL It will be
decades,at least,beforedoctorscanmin
ister to themind aspreciselyas they now
can to therest of thebody.

And yet scientistsarealways publishing
interimreportson the currentstateof the
art; they reallyhavenochoice.If chemists
had to understandevery lastdetail about
atoms in absolute certainty before
publishing results, there would be no
chemical literature and little if any
progress in chemistry. Similarly, if
physicianshadto understandperfectlythe
connectionsbetweenbehaviorand heart
diseasebefore writing about them, then
there would benoliteratureonthehazards
of smokingor overeating.Thedrawback,
of course, is error, but errorcanbecor
rected-indeed,errors are being corrected
all the time in sciencetexts.

In all likelihood,the newvolumeof treat
ment guidelineswill not be the evil that
many fear, nor will i rid mental-health
care of all the quacks and bad prac
titioners. Its greatesteffect will be to
stimulatediscussionabout the treatment
of humanbebavioralproblems.In thelong
run, whether that treatment is an art, a
science,or a bit of both, discussionis
boundto improvepatient care.

JOSEPHALPER TheAtlantic P.O.Box
52661,Bowder, Colorado80322-2661-
800-525-0643May,1989,Reprintedwith
Permission.Editor’s Note: A review by
William D. Weitzel, MD. of the Treat
merttofPsychiatricDisordersappearedin
theApril 1990Advocateat pp. 62-63.

THE MENTALLY ILL AND THE STEREOTYPE
OF DANGEROUSNESS

Thementally ill arenot oneof the mostdangerousgroupsin oursociety.Somepredictablyand
demonstrablydangerspersonsarenotpreventivelydetainedor handledwith concernforpublic
safety.For example,about50%of all fatal autoaccidentsinvolve drunkendrivers. Oursociety
demonstratesa truly astonishingtolerancefor thisgroupof dangerouspersons.

A personwhois found to be mentally ill anddangerouscan be involuntarily committedto a
mentalinstitution. SaleemShah,apsychologistspecializingin studiesofcrime anddelinquency
at the NationalInstituteof Mental Health,haspointedout seriousissuesin preventivedetention
andthe predictionof dangerousness.

Typically,anindividualcannotbe involuntarilyconfinedtoamentalinstitutionsimplybecause
of anticipated- or evendemonstrated-dangerousness.First, therehastobeafindingof mental
illnessandthen of an associatedpropensityor predictedlikelihood for engagingin dangerous
behavior.

Sinceinvoluntarycivil commitmentrepresentsan exerciseof Statepowerthat may deprive
individualsof their liberty andalso compelthem to undergopsychia-trictreatment,it raisesa
fundamentalquestiorn Whatpotential harms to societyor to the individual are sufficiently
serioustojustify resortingto coerciveconfinement?

The questioninvolves public policy, sociopoliticalandlegal issues,not medical,psychiatric,
psychological,or mental healthissues. In the existing situation,however,public policy and
legal issuesare confoundedwith psychiatric and mental healthconcerns.

Itis difficult to discernhowthe link betweenmentalillnessanddangerousnessbehaviorcame
about andwhy it continuesto be maintainedwith suchenduringzeaL Severalstudieshave
examinedthe arrestrecordsof patientsdischargedfrom mentalhospitals.Thesestudiesdonot
supportthe stereotypeof the mentally Ill as highly dangerousand unpredictable.Although
personsdiagnosedas seriously mentally ill thoselikely to be hospitalized arenot any less
dangerousthan personsnotsodiagnosed,the evidencealso pointsto the conclusionthat the
mentallyill do not constituteoneof the most dangerousgroupsin oursociety.

It shouldbe notedthat someof themostpredictablyanddemonstrablydangerouspersonsare
not preventively detainedor handledwith greaterconcernfor public safety. For example,
numerousstudieshaveshownthatabout50%of all fatal autoaccidentsinvolve drunkendrivers.
Oursocietydemonstratesatruly astonishingtolerancefor this group of dangerouspersons.

Given thenumerouscourtproceedingsin which the dangerousnessof a mentally ill personis
atissueandgravedecisionsaffectinglife andliberty mustbemade,onemightassumethatsome
reasonableaccuratemeansof predictingdangerousbehaviorareavailable.This assumptionis
false.No instrumenthasbeendevelopedthatcanpredictviolentandotherdangerousbehavior
accuratelyor satisfactorily.In fact,no testhasbeendevelopedthat can adequatelyidentify such
behaviorretrospectively-let alonepredictit -

BELENWILLLMS
Directorof VolunteerServices
MentalHealthAssociationof NorthernKentucky
605 MadisonAvenue
CovingtonKY 41011
606431-1077

Helen Williamshasbeenthe Director ofVolunteerServicesfor 31/2yeors. Prior to that she
workedfor2yearswithParentsAnonymouswizhparentsthatabusedchildrenorwere mentally
ilL Sheattendeda3monthtraining bytheMentalHealthAssociationinCincinnati inall mental
health issues. Sheis a 1964 graduateoftheArt AcademyofCincinnati with a BachelorsIn
FineAit. Shetaught 2 yearsfor the severely-behavedhandicap.

TheMentalHealthAssociationof Northern Kentuckyprovidesadvocacyandoutreachto a3
countyarea-Boone,KentonandCampbell.Amongtheirprogramsare: selfesteemworkshops
with elementaryschoolchildren,nursinghomeresidents;ajail "listening-ministry;"asupport
groupcalled"Just Friends"for personswith long-termmentalillness;a Christmasdaydinner
for the homeless,mentally ill or lonely health fair guide bock for mental healthservicer,a
teencrisis telephonenumbercard;a newsletterthat focuseson housingandlegislation;daily
referralsto agenciesand doctors. All of theseservicesareprovidedon a volunteerbasis.
Trainingof thevolunteersis alargepartof the organirafion’stimeandefforts. Two Advocates
areemployedon apart-timebasisto assessthe needsof mentallyill individuals.

Reprintedby permission.
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BOOK REVIEW
Kentucky Practice,
Volume 101990
SubstantiveCriminal Law $85.00
West PublishingCompany
P.O. Box 64526
St.. Paul,Mlnn.55164

We’ve Shrunkthe Constitution

Criminal defenseworkis probably the world’s
only recessionproofgrowthindustry.

Eachyear,everymonth,anditseenueveryday,
the job of the aiminal defenseattorneybe
comessnoredemandingand difficult as the
publicurgesmorepunitivecriminal sanctions.
Many politicians vote without hesitationfor
greatercriminalliability and harshertermsof
ixnprisoniucnt.

Ontop of this pile of revenge, the decadeof
ultra conservativepolitics continues its in
fluence in many stateand federalcourts, as
constitutionalprotectionsareinterpretedinto
oblivion.

Themovie,Honey,!ShrwdctheKids,hasbe
come in real life Citizens,We’veShrunkthe
Constitution!

Volume 1O Kentucky Practice:FlUngthe
Constitutional GuaranteeVoid
As constitutionalprotectionsevaporate under
the hotair of the courts, defenseadvocatesare
more and more compelled to arm themselves
with other sorts of weapons.KentuckyPrac
tice,SubstantiveCriininalLaw, VoL 101990
by LeslieW. Abraroson,U of L Professorof
Law is onemoreforour arsenal.

This work on substantivecriminal law is the
bestavailablenot becauseit is theonly current
work in this areaof this breadthbutbecauseit
providesus with well organized,up-to-date,
thorough resourceswhich we canapply in a
mostpracticalway to our court battles.

The work’s 29 chaptersinclude nicely done
chapterson eachKentucky criminal offense
within andwithout the KentuckyPenalCode
from therun of the mill theft, DUL burglary,
robbery crimes through the more exotic tax,
commerce,agriculture,elections,environmen
talandlaborandhumanrightscrimes.Thelater
crimesarenot discussedmuchanywhereelse.

We arealso blessedwith chaptersondefenses,
drugoffenseswith a verypracticaldrugchart
onpp.587-89originaliydevelopedbyDPAand
distributed via The Advocate,constitutional
aspectsof offensesburdenof proof,vague
ness,equalprotection,etc.,and an analysisof
thelawof mental states.

CONCLUSION

If we’re truly interestedin restoringthe con
stitutional guaranteevoid andif we’re really
intetestedin prevailingon behalfof our fellow
citizensaccusedof crime, we cannotafford to
be withoutVolume 10 ofthe KentuckyPractice
Series,a brandnew legal assaultweaponnot
imported.

ED MONABAN
Directorof Training

A 127 page handouton the recusal of
judges is available for the costof $20.00.
Sendacheckpayableto theKentuckyState
Treasurerto:

RECUSAL HANDOUT
DPA

1264LouisvilleRoad
Frankfort,KY 40601

CITIZENS, I

SHRUNK

THE CONSTITUTION
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BOOK REVIEW
LEGAL NEGOTIATION: THEORY AND APPLICATIONS
Donald G. GWord
WestPublishing Co.
1989,225pp.
$14.95softbound

In this concise,well-written, and amply
annotatedbook, DeanDonaldG. Gifford
of West Virginia University Collegeof
Law has created,in his own words, "a
comprehensiveoverviewof legalnegotia
tion for law studentsandlawyersstudying
their negotiatingbehavior."Recogniring
that differentapproachesarerequiredfor
different negotiation situations,Legal
Negotiation: Theory and Applications
analyzesbothcompetitiveandcollabora
tive approaches to negotiation and a
variety of negotiating strategiesand tac
tics.

DeanGiffordseesthenegotiationprocess
as consistingof six phases: negotiation
planning, initial orientation, initial
proposals,information bargaining, nar
rowing of differences,and closure,He
showshow competitive,cooperative,or
problem-solving approaches might be
used in eachof thesephases,and often
illustrateshow a specifictactic might be
used in a given situation by providing
readers with a sample dialogue between
thenegotiators.

DeanGifford makesveryspecific,useful
suggestionswith regard to eachphaseof,
and approachto, negotiations. For ex
ample, iii discussingcompetitive tactics,
he deals with such important considera
tions as agendacontrol, the selectionof
and physical arrangementsat thenegotia
tion site, the timing of negotiations, the
numberofnegotiators, thepresenceof the
client, andbargaining with credentials.

The bookstrongly emphasizesthe impor
tanceof determiningtheclient’s interests
and working with the client during the
negotiation planningphase,a crucial part
of the processwhich all toooftenreceives
scantattention.In choosingthis emphasis,
DeanGiffordpresentsusefulinformation
on client counselingconferencesprior to,
as well as during and after, the negotia
tion. The book also briefly discussesthe
alternative dispute resolution movement,
mediation,and other dispute resolution
processes,but its principal concern
remainswith the negotiation processit-

self.

Oneof the outstandingfeaturesof Legal
Negotiation: Theoryand Applicationsis
that it succinctly describesthe research
and theoriesof a variety of experts on
negotiation,including the psychological
and ethicalfactors involved. Dean Off-
ford has done an outstanding job of
presenting,in an easilyunderstoodman
ner, the often divergentviews of other
authors regardingapproachesto negotia
tion. As he states,"Claims that anypar
ticular negotiationstrategyis superiorto
theothersall of the time, or evenmost of
the time, promisetoomuch. It isthe thesis
of this book that the answer to which
negotiationtactic is most effective is: it
depends." Given this practical, even
handedapproach,if a lawyerseekinguse
ful information to improve his or her
negotiationskills were limited to a single
text on the subject of negotiation, this
would be thebook to choose.

The strength of the book is that in a very
few pagesit imparts a wealthof useful
information,providesnew ideasfor law
students,and affords an organizedap
proach to re-examining the negotiation
processfor lawyers.Moreover,with its

extensiveuseof footnotes,the text per
mits thereader togoto theoriginal sources
if furtherexplanationisdesired.

I havea1readyadoptedthis book for use
in my law schoolcourseon interviewing,
counselingand negotiations.I amcertain
thatit wouldmakeequallyvaluableread
ing for any practitioner, new or ex
perienced, who is looking for expert
guidanceon the negotiation process.

NORBERT S. JACKER

Norbert S. Jackeris Professorof Law at Dc-
Paul University College ofLaw in Chicago.
wherehe teachersInterviewing,Counseling&
Negotiations.a.r well asProfessionalRespon
sibility. Author of EffectiveNegotiationTech
niquesfor LaryersNJTA 1983 and a well-
knownlecturer in negotiationskills, he ha,
presentedseminarsand workshopson legal
negotiation to law firms. corporate legal
departments,andbarassociationsthroughout
the UnitedStatesandCanada

Copyright 1989by the AmericanLaw In
stitute. Reprinted with the permissionof
the American Law Institute-American
Bar AssociationCommitteeon Continu
ing ProfessionalEducation.

Available from WestPublishingCo.,50 W. Kellogg Blvd., P.O. Box 64526,St. Paul,
MN 55164-0526.
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THE 7TH DPA
TRIAL PRACTICE INSTITUTE for

Criminal Defense Attorneys

October 28-November2, 1990

Kentucky LeadershipCenter
Faubush,Kentucky 1/2hour westof Somerset

Featured Presenters andCritiguers
DERYL DANTZLER, Dean,National Criminal DefenseCollege
JOSEPH V. GUASTAFERRO, ChicagoTrial ConsultantDirector, Actor
LINDA HOTES, DeputyPublic Defenderin Denver,Colorado, Directorof Training
KIM A. TAYLOR, Director, WashingtonD.C. Public Defenders
MARTIN S. PINALES,CincinnatiCriminal DefenseAttorney
LINDA MILLER, Colorado Criminal DefenseAttorney
PHYLLIS SUBIN,PhiladelphiaPublic Defender, Directorof Training
JAMES CLARK, M.S.W., Clinical SocialWorker
ERNIE LEWIS, Director, DPA Trial Office
VINCE APRILE, DPA GeneralCounsel

LearningCriminal DefenseAdvocacy

________

Undera learning by doing format,the Institutecovers:1 client interviewing;2 preparationand
theory of the case; 3 voir dire; 4 openingargument5 trial communication andpersuasion;6
meetingandmakingtrial objections;1 directexamination; 8 cross-examination;and9 closing
argument.Thesmallgroupsessionsinvolve activeparticipationon eachtrial skill with individual
feedbackfrom the faculty. Small groups are by experiencelevel, rangingfrom thosewho have
never tried a caseto thosewhohave had many trials.

Formoreinformation, contactEd Monahan
1264LouisvilleRoad

Frankfort,Kentucky 40601
502 564-8006

rL

p’c

Therewill be 35 hours of Kentucky CLE credit, including 4 hoursof Ky. LegalEthicscredits.
OpenOnly to Criminal DefenseAdvocates. Limited Space,applyearly.
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FUTURE SEMINARS

Mark Your Calendars!
1990

ALTERNATIVE SENTENCING
CONFERENCEFORDPA ,JIJDGFS,
PROSECUTORSAND PROBATION
& PAROLE
August19-21,1990
KentuckyLeadershipCenter
Faubush,KY
502564-8006

DPA TRIAL PRACTICE INSTITUTE
October28-Nov. 2,1990
KY LeadershipCenter
Faubush,KY
502564-8006
Moreinformationonpage63 ofthisissue

4TH KACDL ANNUAL SEMINAR
FeaturingCharles Brega of Denver
December7 & 8,1990
Louisville,KY
502244-3770

VORP GATHERiNG; ANNUAL CON
FERENCEOFTHEU.S. ASSOC.FOR
VICTIM- O’ENDER MEDIATION
June28-30,1990
Louisville, KY
219293-3090

1991

19th ANNUAL PUBLIC DEFENDER
CONFERENCE
June2-4,1991
Quality InnRiverview
Covington,Ky
502564-8806

STEELEContinued from Page3
Fundingof defenseservicesis critical. I don’t
know why a criminal defenseattorneyshould
beaskedto donatehisserviceswhenneithertini
judgenor the prosecutoris takingapaycut to
try to the case.Theword"professionalism"or
rather, thelack of it is applied to criminal
defenseattorneysby courtsandmembersof the
governmentwhenthey wantalawyer to work
for nothing. Their own senseof profes
sionalismhasn’tkeptthemfrom payruisesand
increasedfunding which has monumentally
outstrippedthepublicdefendersystemsinceits
inception.

EXPERTS

Sciencehas grown and so has the law in
responseto it. Whatusedto be an indictment
on Monday and arraignmenton Wednesday
anda trial 2 weeks from that dateis athingof
thepastUndercurrent statutes,laws,andcon
stitutional laws, that procedurewould not be
countenancedasdueprocess.

The Commonwealthcan call up the Forensic
Pathologistanddiscussmattersany time he or
shewants-no charge,no problem.Thatsame
pathologistperceiveshimself asawitness/ad
vocate for the prosecution and typically
declinesto accordthesamecourtesyto defense
attorneys.Prosecutorshaveaccessthroughthe
AttorneyGeneral’soffice to specialfunds for
experts, as well as accessto the F.B.L lab,
which at governmentexpense,not only tests,
but provides expert testimonyat triaL The lab
alsopreparesexhibitsfor triaL The defenseis
usually unableto obtainits own expert,evenif
solelyfor consultation.

"If I want a pathologist,I have to
go through the whole routine. The
Commonwealthdoesn’t."

In arecentpublic defendersexualabusecase,I
was unableto obtain a psychologistlocally to
administertesting to my client becausethe
psychologistwasafraidhemighthavetotesti
for somebodyaccusedof someform of sexuk
perversion.He was worried about his image
and the effecthis identificationwith the client
mighthaveon his ownbusiness.Weultiniately
hadto rely on a court appointed expert which
is generallyunsatisfactory.

Defenseexpertsmakeadifference.Recentlyin
a highly publicized murdercasein Northern
Kentucky,an accusedwho couldafford toob
tain expertwitnesseswasable to successfully
mounthisdefense.

It bothers me when psychologists and
psychiatristswant to withhold the "grace" of
their services from somebodythat they ap
parentlybelieveis undeservingof their help.
Thewayl look atit, the accusedhasonlybeen
charged,he hasnot beenconvictedyet.

DEFENSE-PRONENESS

A lawyer’s personal beliefs don’t necessarily
preventhim orher frombeinga zealousadvo
cate.I’ve heardlawyersspeakatseminarsand
sayalawyerhastobebephilosophicalattuned-
in ziis rm speakingabout capital
punishment,in order to representaclient well.
I disagree.I’ve seen the old "lions" of the
criminal defensebar who were pro-capital
punishmentleaveno stoneunturnedandfight
hard when a client’s life was at risk, eves
though it differed from their personalbeliefs.
Theybelievein the deathpenalty- butnot
their clients.

David is marned to Molly and hastwo sons,
Aaron, age14 andAdam,ageS.

CRIS BROWN

AddressCorrection Requested
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