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In our stateof Ilinited resources,many
Kentuckiansarepoor Public defenders
haveas theirhonortheproviding of legal
services to poor Kentucky citizens ac
cusedof crime. In providãtgthis service,
itis important for usto knowhow poverty
influencesthe client-attorneyrelation
ships.CessieAlfonsoandFrankBadillo,
forensic and psychiatric social workers
with much criminal justice experience,
help usunderstandpoverty’s influencein
our work, and lead usto a client-centered
approach:viewingourpoorclientsasper
sonsof dignity-worth.

MANY POOR ACCUSED ARE
UNREPRESENTED

In FY 1990, Kentucky public defenders
represented25% ofthe estimated255,000
personschargedwith a crime in district
court. Who representedtherest?Or were
many ofthose 191,000representedatall?
Counsel is critical to the effective
functioningof ourcriminaljusticesystem.
When will wccomnsitourselvesloprovid
tug counselfor allpoorKentuckycitizens?
The200th Anniversaryofthe 6th Amend
mentwould beafitting time.
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THE ADVOCATE FEATURES
RobRiley, LaGrangeTrial Office

Rob Riley, Director of theLaGrange trial
office, is a 1982graduateof theUniver
sity ofTennesseeSchool ofLaw. He has
beenapublic defendersincegraduation.
He assumedthe position as Directorin
1990with theresignationof BelieNiemi.
He is married to Natalie Kline andthey
have a 16 month old daughter, Morgan
Kline Riley.

THE WAR ON INDIVIDUAL
LIBERTIES

Rob was influencedby a JusticeWilliam
0. Douglas biography- Independent
Journey, which talks about the belief
that the Constitution was designed to
keep government off the backs of the
people. Rob observed that this concept
seemsall but forgotten today:

Asa society,weareall willing to volun
tarily relinquish our rights in thename
of a perceivedmomentary security.

l’hroughout our history, the justice
systemhasstruggled with the concept
of relaxeddiligence in theprotection of
individual liberties in the faceof a per
ceived national problem. National
hysteriafueledin partby self-interested
politicians hascreatedaWar on Drugs,
a War on Crime, a Waron Rights, etc
that has led to the truth-in-sentencing
laws, the DUI Bill, restriction of judi
cial discretion at sentencing, and the
escalationof the death penalty.In the
1980s and 90s cherished personal
freedomswere, andare, sacrificedout
of a misguided belief that societal
problemscanbe solved,at little or no
cost, within prison walls.

The criminal justice systemneedsto
betterprotect eachindividual’s rights,
not to protect the power of the stateor
the interestsof the majority.

Rob holdsout hopethat "what is left of
the Constitution can still be used by
zealousAdvocatesto slowthejuggernaut
of paranoia that is currently sweeping
this country."

PUBLIC ADVOCATE SERVING
TWO MASTERS

Rob is disappointed that the veryagency
that has themostzealousadvocatesof an
individuals’ right to a fair processdoesn’t
take a leadership role in battling the
popular causes such as drunk driving
legislation and the war on drugs which
are knee-jerkreactions to public pres
sures:

Sadly theagencywith themost infor
mation andexperienceto expose this
problem to public debate,The Depart
ment of Public Advocacy, has
remainedsuspiciouslyquiet, apparent

ly contentto grumblequietly from the
sideline,ratherthanactively participate
in the struggle.This, coupled with con
tinued chronicunderfunding,puts in
digent clientsat a fundamentaldisad
vantage that only the most zealous
PublicAdvocatecanhopeto evenpar
tially offset.

Theheadof the Department,whosejob
it is to advocatein favor of the most
unpopular group,criminal defendants,
servesat the pleasure of a Governor
who is electedand runs on a platform
that, invariably, negativelyimpactsthat
group. It is a system whereby com
placency is rewarded, but nothing is
ever improved.

POLITICAL AGENDAS

Working at the Commonwealth Attorn
ey’sOffice in JeffersonCo., Rob learned
that there are "good people doing an
honorable task, but politics doescorrupt
the system." Rob feels that no person
shouldbe punishedor notpunished, due
to "someone’sprivate political agenda."

Rob believespublic advocatesneed to
find new ways to "rock the boat." He
enjoys "seeing theeffect,however slight,
that continuous advocacy,on behalfof
thosewhom others would ignore, can
haveon a seeminglyunntoveablesys
tem."

CLIENTS

He, andtheLaGrangeofficehemanages,
try to have clients come away from the
criminal justice system having met
"someonein a suit" that "neither pitied
them or abusedthem, nor tried to take
something away from them." Rob’s
caseloadandcommitmentallows him to
spend time with clients and to work on
"solving the causesof problems as op
posedto merelyreaching a gooddisposi
tion in the immediatecase."He attempts
to "craft a resolution that isnotonly good
for the client, but actually benefits
societyasawhole."

TAKING IT ALL IN STRIDE

Rob approachesthe job, as he doeslife,
with humor, "Where elsecan you work
this hard in a system that neither ap
preciates your efforts, nor understands
your motives,for so little pay? Besides
that, you get to wear cool ties because
everybodythinks you’re weird anyway."

ROB RILEY

Rob is probablythemost principledperson
I know andhe consistentlygoverns his be
havior by what he believes. It is something
that I highly admire in him. He will not
drink Coke or Cokeproducts, becausethey
haven’t divested from SouthMrica. He is
notafraidto speakout for what he believes,
irregardlessol’ his belief’s popularityor ac
ceptance.He is refreshinglyhonest.

Rob hasadoggeddetermination,he’s very
energeticand fights hard for his clients.
Time is not a factor for Rob. He stayswith
the client until the job is done. He gives
120%.Rob seespublic defenderwork as a
viablecareeroption,even though themoney
is not the greatest.He hasa senseof coin
mitment and does a great job despite the
lack of support he feels from the leadership,
as he tries to disregard politics and give his
client’s the best representation.

Onhis owniniative, Robput togetheraDUT
notebookfor his client’s DUI cases,gather
ing resourcesfrom all overthecountry.The
entire legal community of LaGrangerelies
on Robfor informationon DUI cases.

- BetteNiemi
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Poverty and Its Impact on the
Client-Attorney Relationship

Discussionsofpoverty typically focuson
severalissues:

Whatis poverty?
Who arethe poor?
Whatis therelationshipbetweenpover
ty andcrime?
What impact do education, employ
ment, and other factorshave on poor
people?

An understandingof these issuesis cru
cial not only to the public defender, but
indeed to all criminal justice profes
sionals. Just as important, however, al
though rarely discussed,is a considera
tion of how poverty affectsthe attorney-
client relationship. Only in more fully
understanding poverty andits effectscan
the public defenseattorney provide the
highest level of legal assistanceto the
client. For it is the public defender, more
than any other practitioner, who provides
legal aid to the myriad of America’s poor.

We will first address the question of
"what is poverty" from the perspectiveof
socialworkers; we then discussthemany
dimensions and effects of poverty
regarding clients and move on to con
sider the impact of poverty on the attor
ney-clientrelationship. To help attorneys
recognizetheir clients’ issuesas well as
their own responsesto these, we high
light thesedynamics in three examples.
We conclude by presenting techniques
for attorneys that enhancetheir relation
ship with clients.

POVERTY:
LACK OF RESOURCES

While the clients who seektheservices
of public defendersvaiy with regardto
race,ethicity, andgender,they all have
in commontheir poverty.Povertyis the
primarycriterionfor legalservicesin the
nation’s public defenderssystem. In
Kentucky,to qualify for public legalas
sistance,thepovertylevelannualincome
is $6,624for a single individual; $8,880
for afamily of two; $11, 148 for afamily
of three;and$13,424for afamily offour.
Although variousdefinitions of poverty
may behelpful, the fundamentaldefini
tion -povertyas a lackofresources-
prevails.Discussionsof lackof resources

generallyfocus on the financial, educa
tional, and familial. As criminal justice
professionals,we must also include
within thedefinition of poverty, limita
tions of cognitive, problem-solving
resources.

Having financial, educational, and
familial resourcesgive individuals the
opportunity and capacity to develop,
identify, and utilize life options. With
suchresourcescognitive and problem-
solvingskills arenurturedandenhanced.
In contrast,poverty doesnot offer in
dividuals the opportunity to developa
repertoireof optionsto life situations.At
the sametime, the conditionof poverty
generatesa rangeof emotions,such as
depression,anxiety,fear,anger,helpless
ness,despair,and emotional isolation.
These emotionsmay be managed in
adaptivebehaviors,or in maladaptiveor
criminal behaviors.

Becausepoverty inhibits the ability to
develop a repertoireof socially accept
ablemanagementskills, individualsmay
develop thosebehaviorsthat arc self
destructive and that, ultimately, are
destructive to society as a whole. For
example, such individuals may use
school delinquency,mind-alteringsub
stances,manipulation, nomadiclife
style, sexual deviance,or violence to
managethe conditions emotional and
materialof poverty. In general,persons
who receiveemotionalandmaterialnur
turanceareable to expandtherepertoire
of life managementto attaintheir goals
andto achieveagreaterdegreeof emo
tional equilibrium.

LIVING IN THE STATE OF
POVERTY

Like many poor people, the public
defender’s clients must often contend
with asevereshortageor absenceof even
themostbasicresources.Manylive daily
in apartmentswith no heat, hot water,
cooking facilities, or sanitarybathing
facilities. Increasingly, recent studies
revealthe extremeshortageof adequate
healthcarein poorcommunities,andat
tribute the rise of AIDS andhigherin
cidence of HIV positive persons to the
absencenotonly ofmedicalfacilities,but

also to the absenceof educationalstruc
tures. Suchstructuresareneededto en
courageandsupport poor people- who
are at highest risk of AIDS and other
diseases- in usingthemedicalcareavail
able.

Datafrom theCentersfor DiseaseCon
trol, for example,revealthatAIDS is the
leading causeof death among black
womenbetweentheagesof 15 and44, in
New York and New Jersey.Significant
proportionsof the poor population are
victims of childhoodabuse,arecaughtin
a generational cycle of violence, al
coholism and drug abuse,and disor
ganizedhomeenvironment.Reportsof
child abuseandneglecthaverisenover
200%from 1980 to 1988. Total reports
of child abusesecondaryto druguserose
by 72% between1986 and 1987; and
alcoholismis implicatedin over70%of
all murdersandviolent crimes.

Thirty-nine percent of our nation’s
crimes homicide, rape,aggravatedas
sault,burglary,arson,larceny,andmotor
vehiculartheft arecommittedby youth.
Nationwide,thehighschooldropoutrate
is increasing, along with adolescent
delinquency, substanceabuse,and
violent behavior.Studiesshowthathigh
schooldropouts demonstratehigher rates
of antisocialbehaviorandaremore aptto
be unemployed.It is estimatedthat one
million teenagerswill dropout of school
this year;andrecentnationaldatareveals
that homicide is the leading causeof
deathamongyoungblackmalesbetween
theagesof 15 and24 andamongadult
blackmalesbetweentheagesof 18 and
44.

From 1978 to 1987, firearms accounted
for 78% of homicidesamong young
black males. Overall, firearm related
homicidesaccountedfor 96% of thein
creasein the homicide rate for young
black malesfrom 1984 to 1987. Other
datarevealthat for men25 to 34 yearsof
age, the black homicide rate is seven
timesthatof whites; thehomicideratefor
Hispanicsis two and ahalf timeshigher
than that of whites.

Homelessncsshasnow becomeanother
of themanyfacesof povertyin America.

CessleAlfonso
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From 1981 to 1988, thenumberof home
less individuals rose by 250%. Disin
tegrationof thefamily hasresultedin the
rejectionandabandonmentof ouryouth.
Homelessnessof entire families inten
sifies thefamily’s pressureto meetother
responsibilities, such as providing
security,healthcare, andeducationfor
young children.The U.S. Bureauof the
Census estimates that 13 million
children, or 1 out of 5 children, in
America is poor. Our nations’youth, at
the brink of adulthood,sell their bodies
or illegal substancesto meet life’s basic
needsfor food,shelter,andprotection.It
is currently estimated,for example,that
35 to 40% of homelesspersonsare in
needof drug treatment,and that many
engagein criminal activities to support
their habits.

An additional componentfor the person
living in thestateof poverty is isolation.
Povertyphysicallyand psychologically
isolates the individual. It precludesthe
opportunityto experiencepeoplein posi
tions of authority or power as peersor
equals.The poor client haslittle oppor
tunity to develop relationshipswith
professional, educatedmembersof
society, and, therefore,is generallyun
comfortablerelatingto theattorney.

THE CLIENT-ATTORNEY
RELATIONSHIP

Despite the harsh realities poor people
facedaily, manyprofessionals,including
attorneys,generallyexpectpoor clients
whoseeklegalassistanceto performand
behave in ways familiar to their own
experience. Often theseprofessionals’
knowledgeof poor peopleis limited to
what they read in magazinesor
newspapers,or the images they view
nightly on televisionbroadcasts.It is im
perativethatpublic defendersunderstand
their clients’ experienceso as to engage
the clients in the defenseprocess.
Anyone, including attorneys,who inter
acts with individuals who are feeling
despair,helpless,frustrated,and angry
will be affectedby such feelings. Our
experiencehas shown that thesebe
haviorsmaygeneratein theprofessional,
in this casetheattorney,feelingsof fear,
anger, anxiety, frustration, and
withdrawal.

The following exampleshighlight how
clients’ feelings and behaviorscan
generatein attorneysresponsesthat im
pedethedefenseprocess:

Example 1.

The client is a young blackwomanwho
is inarticulateandilliterate. The never-
wedmotheroffour children,hasreceived
public assistancesince the age of 15,
whenshegavebirth to herfirst child. She

feelshopelessandhelpless. In this emo
tional state, sheabdicatesher respon
sibility to participate in the defense
process.

The attorneyrespondsto theclient’s be
havior by feeling angry and frustrated,
andby labelingtheclient as"difficult" or
"truculent."Theattorneytells this client:
"I can only see you two more times.
Then I’ll have to presentyou to the
judge."Or, the attorney tells the client:
"Pleasefill out theseapplications.Leave
themin the folder outside."

Example2.

The client is black, in his early thirties,
muscular,wearsan earring,andalways
dressesin a clean, long, white flowing
garmentandturban.

The attorney feels frustrated and
threatenedby the client, and labels the
behavioras "bizarre," "acting out," and
"hostile." Consequently,the attorney
fails to build on theclient’s areasofcom
petenceand avoidstheclient. Theattor
neytells this client: "Well, I alreadyhave
300cases,"or "I’ve beenin courtandthe
judgehassaid, ‘Let’s get this caseover
with!

Example3.

Theclient is white andin his earlytwen
ties, homelessprior to arrest,he is dirty
andlice carrying, movesand speaksag
gressively,and is apparentlyhigh from
anillegal chemicalsubstance.

The attorney fails to take into account
what this client hasto sayon his or her
own behalf. The attorney tells his fel
low-publicdefenders:"Theseclientsal
ways lie," or "They’re just being
manipulative."The client’s behavior
generatesin the attorney anger, con
tempt,andfear.The attorneyattemptsto
distancehimself or herself from the
clients’ anger, frustration, and im
patienceby not giving seriousconsidera
tion to theclient’s concerns.

In eachcase,theattorneyrespondsto the
poor client by being insensitive,
judgmental,punitive, and by stigmatiz
ing, labeling, and denying the client a
voice.

The following behaviorsare likely to
havea deleteriouseffecton the attorney
- client relationship and the defense
processasawhole:

* The attorney’s limited interaction con
veysthemessagethat theclient is unwor
thy, "you’re not worthy of my time."

* Theattorney’ssilencecommunicatesdis
interestanddisengagement.

* The attorney’sbody languageavoiding
eye contact, failing to shakehands,
moving away, and so on can convey
discomfort, fear, contempt.,or emotional
distance.

It is important that the attorneyprovidea
relationship that is different from the
client’s experienceand expectations,at
the sametimerecognizingthat theclients
maylikely re-createthenegativeinterac
tions that havecharacterizedtheirlives.

ENHANCING THE
CLIENT-ATTORNEY

RELATIONSHIP

The public defender can enhancethe
relationshipwith clients by recognizing
andidentifying thosebehaviorsthat im
pedethe defenseprocess.Throughem
pathy and objectivity, the attorney can
view clients’ behaviorwithin thecontext
of their poverty. This perspectivehelps
the attorney betterunderstandwhat the
client is experiencing,and the limited
repertoirewith which theclient attempts
to copewith poverty.

In enhancingtheattorney-clientrelation
ship it is critical for attorneysto under
stand how the stimulus the clients’
anger, anxiety, frustration, and so on
affects them. They also must recognize
that although they may be unableto
change that stimulus, nonethelessas
professionals,they can identify their
feelingsgeneratedby theclient andcan
learnto managethesefeelings.

Theattorneymayusethefollowing tech
niquesto improvemanagementof their
feelingsandto achievea moreeffective
relationship with clients. The attorney
needsto:

* acknowledgethe feelings of the client,
regardingfears and resistanceto legal
assistance,but avoid becoming con
sumedby such feelings.

* set limits and structure where ap
propriate,while being sensitive to the
client’s feelings.

* give somedegreeof supportdirectly to
the client, so as to helphim or hercope
with the reality of difficulties andcon
flicts concerningthecharges.

* maintain an active role in the client’s
defense,to further therelationship.

* remain objective while communicating
understanding.

* share emotional reactions when ap
propriate;avoid hiding behindintellec
tualizationor position.
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POVERTY TRENDS IN KENTUCKY
1979-1986

The estimatesindicate that poverty hasincreasedin
Kentuckyin the 1980swhencompared with thepover
ty rate for 1979. Theestimated1986 rateis 18.2%,
slightly abovethe 1979 rate of 17.6%. The number of
people estimated to be in poverty was 678,000, a
36,700-personincrease5.7% over 1979. However,
the trend sincel983---whenpovertyhit its mostrecent
peak of 19.9% or 739,300people---hasbeenoneof
steadydecline.

EasternKentucky continuesto havethelargestnum
ber of countieswith high poverty rates. SeeFigure
1. Many countiesin thatregion hadpovertyratesof
30% or higher in 1986. Nine counties had poverty
rates above 40%, including the seven contiguous
countiesof Elliott, Morgan,Wolfe, Breathitt,Owsley,

I
Clay, and Knox. The other two counties with such
high poverty rates areMcCreasy and Clinton in the
LakeCumberlandregion.The countywith thehighest

_______

poverty rate is Owsley County, where an estimated
52.9%ofthepopulationwas in poverty in 1986.

Not only doeseasternKentucky have a high rateof

______

poverty,theratehasincreasedsince1979. SeeFigure

POVB6 J cl5.O F -1 15.1-20.0 2. Fifteen of the 22 countieswhere poverty rates

_____

20.1-30.0 30.1+ between1979andl986increasedby4ormoreper-
centagepoints are in easternKentucky. Elliott and

Wolfe countieshavethe unenviablepositionof beingon thelist of toptencountiesin thestate in termsof both theoverall rateof povertyandthe increase
in that rate.

In contrast to easternKentucky, most countiesin theBluegrassRegionhave low povertyrates,which havecontinuedto declineeven further.Among the
ten countieswith the lowest poverty rates in 1986 were Fayette, Anderson, Woodford,and Franklin. The other six counties were in the Louisville and
Cincinnati metropolitan areas: Jefferson, Bullitt, Oldham, Boone, Kenton, and Campbell. The estimatesindicate a decreasein thepoverty rate for 24
counties. But the only significantdecreaseswerein the Lexington metropolitanarea,wherethepoverty rateestimatesdeclined by 8 points in Woodford
County,4 points in Fayette County, and2 points in Clark and Scott counties.The substantial declinein theestimatedpovertyrate for WoodfordCounty
wasthe resultofpercapitaincomeincreasingby 33.6% whilepercapitaincomemaintenancepaymentsfeU by 30.Opercentin constantdollars.In Fayette
County,constantdollarper capita incomeincreasedby 12.5%and per capita incomemaintenancepaymentsfell by 17.2 percent.

JeffersonCountyhad the largestnumber of personsestimatedto be in poverty in 198675,500andthe largestdecline in the number of persons in poverty
between1979 and1986 -8,900. FayetteCounty wassecondin both the number of persons in poverty20,700and thedecline in this number -6,700.In
contrast,Pike County,with the third largest poverty population 20,300people,hadthe largest increasein personsbelow poverty4,700.Urbancounties
have largernumbersof personsin poverty but lower poverty rates,relative to rural counties.Manyrurat countieshaverelatively smallpovertypopulations
buthigh povertyratesbecausetheyhave fewerpeople
overall. Obviously, the patternof the geographicdis
tribution of povertyoneseesis dependenton whether
absolutenumbersorpercentagesareused.

Anotherperspectiveon thegeographicdistributionof
povertyis providedby dividing thenumberof persons
in povertyby thegeographicsizeof thecounty rather
thanby its populationsize.This measuresthenumber
of personsin povertyper square mile of the county
i.e., thespatial density of thepovertypopulation.

No single measureprovides the bestestimateof the
spatialdistribution of poverty but eachof the three
measurespresentedprovide valuable information.As
a percentage of total population in a county, rural
counties---particularly in eastern Kentucky---are
mostaffectedby poverty. In actualnumber of persons
in poverty and in thespatialdensity of poverty,urban
countiesaremore affected.Any commentsor ques
tions abouttheseestimatesshould bedirectedto the
authorsat the UrbanStudiesCenter.

C. THEODORE KOEBEL, PH.D. MICHAEL L.
PRICE, PH.D, UrbanStudiesCenter, University of

____

Louisville, Louisville, Ky. 40292, 502 588-626.
The Reportwaspublished in December,1988 by the
Urban StudiesCenter, the reportdoesnot reflect the
viewsor policies of the Univ. of Louisville, or any
representativeof the University or any Division. It is
reprintedhereby permission.

Figure 1: Map of 1986 Kentucky poverty rates

Figure 2: Map of change in Kentucky poverty rates, 1979--i 986*

CHG c 0.0 ji 0.0-1.9

_____

2.0-3.9 -.-- 40+
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* beawareof his orherattitudesandman
nerisms.

* re-framesituationsso asto givetheclient
asenseof controlaridoptions.

* remain awareof body languageandeye
contact.

* enabletheclient to understandthereality
of thesituation:what is theclient’s role,
what is theattorney’srole in thedefense.

* avoid makingassumptions.Whetherthis
is the client’s first, second,or third ex
periencewith thecriminaljusticesystem,
theattorneymustdiscussstep-by-stepthe
legal process.

Rather than suggestingthat attorneys
should not be affected by the clients’
behavior,we offer these techniquesto
increasetheir awarenessof variousissues
and their ability to managethem. The
managementprocessinvolves three
steps.

First, theattorneyidentifiesthesefeel
ings, bringing to the consciouslevel
anger,frustration,andindifference,and
resistingambivalenceaboutseeingthe
client. It is helpful for the attorneyto
pay attentionto the client’s feedback.
Is theclientsaying,I don’t trust you, I
don’t want to work with you, You’re
impertinentandimpatient;or I’d rather
haveanotherlawyer.

Second,theattorneylabelsthefeelings.
For instance,he or she may note, I’m
feeling angry, contemptuous,or
frustrated.In labeling the feeling, the
attorneyis ableto pinpoint the areaof
difficulty and to focus on this area,
apartfrom otheremotionsorconcerns.

Third, the attorneymanagesthe feel
ings. He orsheacknowledgesthefeel
ings and how they affect the relation
ship with theclient. The attorneycan
now makeaconsciousdecisionto con
trol the feelings throughthe manage
ment techniquesoutlinedearlier.In ad
dition, attorneyscandiscussthesefeel
ings with colleagues,whichcanfurther
aid in overcomingresistancethey may
have in their clients’ defense.The
processof airing concernsenablesat
torneys to reduce burnout, a major
problemfor public defenselawyers.

CONCLUSION

In undertakingthis processthroughiden
tification, labeling, and management,
public defenders become client -

centered.That is, as professionals, they
hold to a belief in thefundamentalworth
oftheir clients as humanbeings.Only in
establishingmutual respect,recognizing
their clients’ feelings, and managing

their own responsescan attorneysbuild
the most effective defense.Public
defenders,in their commitment to poor
clients,provide a servicevital to society
as a whole. We havesuggestedthese
approachesin the hope that they will
provideattorneyswith additionalresour
ces for working at the highest level of
legal assistance.

CESSIE ALFONSO, MSW; ACSW
FRANK BADILLO
AlfonsoAssociates
123Franklin Street
Jersey City, NJ 07307
201 798-8281

CessieAlfonsois aforensicsocial work
consultantandpresidentof AlfonsoAs
sociates,aclinical andhumanresources
managementfirm, with headquartersin
JerseyCity,NewJersey.Shereceivedthe
MSWfrom RutgersUniversity in 7977.
Shelecturesnationwideandwrites often
on issuessuch as Battered Women’s
SyndromeandCultural Diversity, and is
an expert on socio-political issuesre
lated to defendants.She is bilingual
Spanishandbicultural Lalina, bring
ing aperspectivethat enhanceshercon
sultancy.

Frank Badillo is a psychiatric social
worker who serves as Mental Health
ConsultantandForensicConsultantto
the U.S. Departmentof Labor, Job
Corps,andAlfonsoAssociates;servesas
CorporateTrainerforprivateEAPfirms,
andis Clinical Supervisorat Riker’sIs
land, under Montefiore PrisonsI-!ealth
Services,thelargestjail in the world. He
received the MSWfrom Columbia
University in 1980. 1-le lectures nation
wide on minority mental health, sub
stanceabuse,andinmateissues.

The Mentally ill in Prisons:A Review. Ron
Jemelka,Ph.D; Eric Trupin, Ph.D: John A.
Childs, M.D.: Ho.cpital and Community
P.sychiatryMay1989. Vol. 40. No. 5pp.481
-491.

2"An Overviewof PsychiatricTreatmentAp
preachesto ThreeOffenderGroups."Joseph
D. Bloom,M.D.; JohnMeD. Bradford, M.B.;
Lial Kofoed, M.D. Hospital and Community,
February1988. Vol. 39. No. 2pp. 151 - 158.

3TheForgottenHalfPathwaysto Successfor
America’s Youth and Young Families. The
William 1. GrantFoundationCommissionon
Work, Family andCitizenship.Nov. 1988.

4"Homelessness:Understandingthe Dimen
sionsof theProblemfor Minorities."Richard
J. First SeeRoth; Bobbie DardenArewa. So
cial Work, March - April 1988, Vol. 33. No.
2pp. 120- 125

"New Poorin America.: Isolationismin an
International Political Economy. " Social
Work,May, 1989 Vol. 34. No.3pp. 227-233.

6"BlackFamiliesHeadedby SingleMothers:
Growing Numbersand IncreasingPoverty".

SocialWork,July- August 1988. Vol. 33.No.
4 pp.306-313.

‘ Centers for DiseaseControl CDC Mor
bidity andMortality WeeklyReport,Decem
ber7, 1990. Homicideleadingcauseof death
amongyoung black males.

"Closing the GAP - Homicide, Suicide,
Unintentional Injuries, and Minorities," A
publication from the Office of Minority
Health,1990.

William Raspberry’sarticle, "Excess
Deaths" Friday, October 26, 1990,
W’ashingtonPost.

Arnold P. Goldstein and Harold Keller.
AggressiveBehavior: AssessmentandInter
vention PergamonPress.NewYork, 1987.

Era L. FeindlerandRandolphB. Ecton:A
AdolescentAngerControl. Cognitive - Be
havioral Techniques.PergamonPress.,New
York, 1986.

HOPELESSNESS

Thebehaviorsdisplayedby inmatesbecause
of poverty are multi-faceted. Perhapsthe
most striking of thesebehaviorsis that of
apathyand hopelessness.It is displayed in
many ways,butmostfrequentlyis expressed
as mistrust and anger. The mistrust is
directedat anyonerepresentingthe system"
including their attorneys, teachers,and
others ttysng to assisL Within a correction
settingthismistrustoften turns to anger,not
only at staff, but otherinmates. Incidentsof
verbal aggression and physical assault
result. The results of such incidentsbecome
a cyclethat only isolatesthe inmate, but in
fact reinforces their feelings of hopeless
ness.As a barrierto helping the inmate, it
maybecomeinsurmountable.

BILL READ
Directorof ClassificationServices
Franktin CountyRegionalJail
CoffeeTree Road
P.O.Box 4068
Frankfort,Kentucky 40603
502875-7398
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22% of Kentucky Kids in Poverty
13th Worsein theNation

More than 1 of every5 children in Ken
tucky lives in poverty, accordingto a
study from a Washingtonresearchgroup.
The "Kids Count" report, issued by the
Center for the Study of Social Policy,
ranked Kentucky’s child impoverish
mentrateasthe13th worstin thenation.
The report noted that 22.2% of
Kentucky’s children lived in povertyin
1989, comparedto 21.6% in 1979.

The overall results,however,gaveoffi
cials someoptimism that the lives of
Kentucky’s childrenareimproving. But
they say much more work is needed.
"There’s a long way to go to meetour
responsibility to kids," said David
Richart, executivedirector of Kentucky
Youth Advocates,a non-profitorgamza
tion interestedin thewelfareof children.
"But we’recertainlysetin theright direc
tion."

The study usedcensusinformation and
vital statisticsto compareconditionsof
children in or around 1980 with their
conditionsin thelaterpartof thedecade.
Most of the latest figures were from
1988. Kentuckyranked34th amongthe
50 statesand the District of Columbia,
basedoneightindicatorsdealingwith the
health and welfare of children. The
state’srankingdroppedtwo spotsfrom a
year ago,although it showedimprove
ment in five of the indicators,including
the infantmortality rate andjuvenilein
carceration.Between1980and1988,the
infant mortalityrate improvedfrom 12.9
deathsper 1,000 live births to 10.7, the
reportsays.

Kentucky’s incarcerationrate for youth
wasonly 69 per100,000juveniles,down
from 77 in 1979.Thenationalaverageis
166.Richartsaid theincarcerationstatis
ticsaremisleadingbecausethereportdid
notincludeKentuckyyouthwho areheld
in juvenile sectionsof adult jails. About
3,500juvenilesayearareplaced in those
facilities, he said.

JudithWeitz, whocoordinatedthestudy,
was not optimistic about the situation
nationally. She said the 1980s were a
"decadeof deteriorationfor children"
acrossthenation."America’sfatein the
21stcenturydependson how we treatour
children,"saidMs. Weitz.

Accordingto the findings,child poverty,
births to unmarriedteens and teen-age
violent deaths increased dramatically
nationwide in the last decade.While
Kentucky ranked 34th overall, Ohio
ranked23rd and Indiana30th. The state
of Vermont,which rankedfirst, wasthe
only stateto meet all threenational health
goals for theyear 2000 for infant mor
tality, child deathratesand thepercent
age of babies born with a low birth
weight.

Kentucky was one of 41 stateswhich
showed an increasein child poverty
duringthe 1980s,Ms. Weitz said.

ThereportsaidKentuckymadeprogress
during the 1980son improving its high

schoolgraduationrate.Thesurveyfound
that 69%of Kentucky’syouthgraduated
fromhighschoolin 1988,up from65.9%
in 1982,but below thenationalaverage
of 71.2%.

Ranking the well-being of Kentucky’s
children. Kentuckyranked 34th among
the 50statesand theDistrict of Columbia
basedona compositeratingof eightchild
well-beingindicators.

ADAM CONDO, Kentucky Post
WashingtonBureau. SOURCE: The
Centerfor the Study of Social Policy,
Washington.Reprintedby permission.
The KentuckyPost, February2, 1991.

Ranking the Well-being of Kentucky’s Children

AVERAGE
Kentucky National Rank

Percent of babieswith low birth weight1988 6.7% 6.9% 24th
Mortality rate per 1,000births1988 10.7 10 35th
Deathrate per 100,000children 1988 34.3 33.2 32nd
Violent deathrate per 100,000teens1988 79.9 69.7 34th
Percent of teensas unwedmothers 1988 8.4% 8.2% 30th
Jail rateper 100,000youths1987 69 166 4th
Percentof children in poverty 1985- 1989 22.2% 20.1% 38th

SuR’aYLNG CHILDI’%O°D

JUVeI4Il
cRl

ADIXflON -

L.
Copyright1991, TheCincinnati Post.Reprintedwith permission.
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Childhood poverty has increasedsuch
that the United Stateshas becamethe
first civilization in history in which the
poorest population group is children.
Not coincidentally, between1978 and
1987,nationalspendingonprogramsfor
children dropped4%.

How can the 1991 gubernatorial can
didatesignorethe fact that almost I in 3
Kentuckychildren arepoor?We suspect
that theywill not.We suspectthatwe will
hear thetime-worn phrases,the rhetoric
about children as our greatestnatural
resource,talkof investingin childrenand
savingmoney in the long run. But will
thecandidatesaddressthe realissuessur
roundingsolutionsto childhoodpoverty?

SELF-SUFFICIENCY

A buzzword for the 1990s is self-suf
ficiency. The idea that individuals and
familiesboth shouldandcanprovidefor
themselves- if they just work hard
enough- hasbroadappeal.How many
Kentuckianssay"Well, I grew up poor,
andI turnedout all right?"

Despitethis claim, thereareanumberof
trendsthat suggestself-sufficiencywill
continueto be an elusivegoal for many
families no matter how hard they are
willing to work. Manyjobs simply do not
payenoughtosupportafamily, giventhe
rising costsof child careandhealthcare.
Too few peoplerealize that most poor
families are working families. In fact, at
least 1 in 6 poorchildren hasa full-time
employedparent.A study conductedin
Louisville several years ago estimated
that a single parent with two children
would needto earn over$7 perhour to
meet the family’s mostbasicneeds.

Although education and training
programsfor the unemployed are
laudable,thebenefitsof theseprograms
without economicdevelopmentare
dubious.Wecantrain peoplefor jobs,but
wherewill they work? In spite of job
training programs, a large number of
children will continueto live in poverty
becausetheir parentswill haveno jobs,
only part-timejobs,or jobsthat only pay
the minimum wage with little chanceof
advancement.

USE WHAT WE KNOW

not necessarilyimprove the quality of
children’s lives - the money must be
spentin theright way. LisbethSchorr, in
her important book Within Our Reach:
Breaking the Cycle of Disadvantage,
points out thatwe really doknow how to
make a difference in children’s lives,
how to changewhat she calls "rotten
outcomes."

After reviewing a numberof successful
model programs,Ms. Schorrconcludes
that theysucceedin helpingchildren and
theirfamiliesbecausetheyareintensive,
comprehensive,and flexible. We have
the beginningsof programswith these
characteristicsin Kentucky in thefami
ly-basedservicesmodel for child protec
tive services, the family resourceand
youth service centers in the Kentucky
Education Reform Act, and the plans
developedto servechildren with serious
emotional disturbances.In these and
other current and future programs, we
mustheed Ms. Schorr’swarningsagainst
the"lureof replicationthroughdilution"
andtheheavyhandof bureaucracy.In the
first instance,thetemptationis to look at
a model program that is working and
expandit but without thesameamountof
thoughtandresources.Thesecondwarn
ing addressesthe fragile nature of the
helpingrelationshipandthenegativeim
pactthatstandardizationcanhaveon that
relationship.

Our challengeto the gubernatorialcan
didatesis notmore talk about theneeds
of Kentucky’s poor children but im
plementationof real solutions.Lou Har
ris in a landmark1986poll of American
attitudestowardschildrenfound"people
notonly want to helpchildrengenerally,
they want particularly to help children
who are living in poverty." He warned
that politicians who ignore theseplead
ings do so at their own risk. And, we
would add,atthe risk of our own futures.

DEBRA MILLER
DeputyDirector
KentuckyYouth Advocates,Inc.
2034FrankfortAvenue
Louisville, KY 40206
502 895-8167

ReprintedfromKidsMatter, thenewsletter
of Kentucky Youth Advocatesby permis
sion.

4.21MILLION
FAMILIES RECEIVE

AFDC

The American Public Welfare Association
reported Feb. 27 that, as a result of the
recession,AFDC benefits are going to a
record 4.21 million families, nearly half a
million more than at the height of the 1981
recession. And, according to the 1990
"Green Book,’ the authoritative congres
sional source of poverty program data:

The averagefamily size for welfare
recipients is three a mother and two
children, though more than 40 percent of
women on welfare haveonly onechild.

More than 85 percentof welfare families are
headed by women who are divorced or
separatedfrom their spouses34.6 percent
betweenages20 and24.

Justover 6 percent of AFDC mothers work
either full or part time.

While a significant percentof all personson
welfare will be enrolled for less than two
years 30percentor less than fouryears50
percent, a majority of persons enrolled in
AFDC at a point in time are in the midst of
what will be long periodsof welfare receipt
65 percent: - theaveragemonthly payment
to an AFDC two-person household vanes
from state to state,from Alabama’s $88 to
Alaska’s$752.

In fiscal year 1989, AFDC expenditures,
which are sharedby the Federal government
and the States,totaled $17.5 billion. Other
costs are incurred becauseAFDC families
are automatically eligible for other govern
ment assistanceprograms,suchasMedicaid
andFoodStamps.

Until October of 1990, only single, non-
working mothers with dependent children
wereautomatically eligible for AFDC.

The 1987 Family Support Act, however,
extended benefits to families where the
father is unemployedfor up to six months in
any 12-monthperiod.That samelegislation
emphasizedchild-support enforcementand
job training for AFDC headsof households.

Reprintedby permission. NationalCathotic
Reporter, P.O. Box 419281, Kansas City,
Mo. 64141. The article appearedin their
March 29, 1991 issue.

Simply spendingmoneyonchildrenwill

Kentucky’s Poor Children
Combiningthe Will with theWay

Who getsAFDC?
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THE CRIMINAL CASELOAD IN KENTUCKY
TRIAL COURTS:

A COMPARATiVEANALYSISOF CASESFILED VS THEDPA
CASELOAD

CASE COUNTING DIFFICULTIES

Determinationofthecriminal caseloadin
Kentuckyis a confusinganddifficult task
given the dataavailableandthemanner
in which it is organized.This is true for
both the Administrative Office of the
Courts AOC and the Departmentof
Public AdvocacyDPA.

At present, neither agency’sdata gather
ing andcompilation systemsare capable
of providing a precisecriminal caseload
count. In each agency’s caseloaddata
summariesthere are categoriesof cases
which include both criminal and non-
criminal cases.It is commonly known
thatmanycasesin thetrial courtsarenot
criminal. There are thousands of civil
cases.What may not be commonly
known is that severaltypesof casesre
quiring representationby the DPA are
not criminal in nature.For example, the
DPA’s Division of Protectionand Ad
vocacy provides representation to in
digent developmentally disabled per
sons,KRS 31.0309.

A significant problem with the DPA’S
casecount is that contract attorneysin
many counties consistently report no
cases.During Fiscal Year 1990 no
defender caseswere reported from
Anderson, Bell, Bracken, Crittenden,
Cumberland,Fleming,Grant, Hancock,
Jessamine,Lawrence, Mason, Scott,
Spencer,Union, and Webstercounties.
Additionally, duringFY 1990 theFayette
County caseloadwas underreportedby
anestimated5,000cases.As a resultof

thesereportingproblems,thenumbersof
casespresentedfor theDPA in this article
are significantly less than the "real"
caseload.

DPA’S CA-SE RESPONSIBILITY

The types of cases requiring repre
sentationby a public advocateare set
forth in the Kentucky RevisedStatues,
Chapter31. Eligible for representation
areneedypersonscharged with a felony,
a misdemeanor,a traffic offenseor any
offense any penalty for which includes
thepossibilityof confinementor afine of
$500or more; or any legal action which
couldresult in the detainmentof adefen
dant. TheDPA is alsorequired to provide
representationto needypersons in in
voluntary commitmentproceedings,
KRS Chapter202A. Thesecasesarenot
criminal. Additionally, the DPA is re
quired by statute to provide repre
sentationtoneedyjuvenileschargedwith
felonies,misdemeanorsandstatusoffen
ses,KRS 31.100.Statusoffensesarenot
crimes.They are offensesfor which per
sonsmay be detained by virtue of their
age, e.g., truancy, curfew violation,
runaway.

CASELOAD FIGURES

Table I showsDistrict Court AOC sum
marydata for FY 1985 throughFY1990.
Civil, smallclaims,probate,anddomes
tic violencecasesarenot listed. Thefirst
column, felonies, includesall persons
charged with seriousoffenses.Theseof
fenses,punishableby a yearor more in

BILL CURTIS

KRS 31.110 Personsbenefited

I A needy person who is being detained
by a law enforcementofficer, on suspicion
of having committed, orwho is underformal
charge of having committed, or is being
detained under a conviction of, a serious
crime, is entitled:

a To be representedby an attorneyto the
same extent as a personhaving his own
counselis so entitled; and
b To be providedwith thenecessaryser
vicesand facilities of representationinclud
ing investigationandotherpreparation.The
courts in which the defendant is tried shall
waive all costs.

2 A needy personwho is entitled to be
representedby an attorneyundersubsection
1 is entitled:

a To be counseledand defendedat all
stagesof the matterbeginningwith the ear
liest time when a personproviding his own
counselwould be entitled to be represented
by an attorney andincluding revocationof
probationor parole;

KRS 31.100Definitions

4 Seriouscrime includes:

a A felony;
b A misdemeanoror offenseany penalty
forwhich includesthepossibilityofconfine
mentor a fineof$500or more;
c Any legal action which could resultin
the detainmentof adefendant;and
d An actthat,butfor theageoftheperson
involved, would otherwisebe a serious
crime.

TABLE I

AOC KENTUCKY DISTRICT COURT CRIMINAL CASELOAD FY 55.FY 90

FEL %Change MSD %change JUV %change TRAF %Change MH&DIS %Change TOT AL %Change

FY85 30,305 174,018 36,175 255,103 5,027 245,525
FY86 33,480 10.5 175,856 1.1 39,254 8.5 279,498 9.6 3,942 -21.6 252,532 2.9
FY87 35,540 6.2 145,677 -17.2 40,769 3.9 297,754 6.5 4,055 2.9 226,041 -10.5
FY88 35,636 .3 142,731 -2.0 30,113 .26.1 280,690 -5.7 4,114 1.5 212,594 -5.9
FY89 40,065 12.4 152,125 6.6 32,709 8.6 274,804 -2.1 4,761 15.7 229,660 8.0
FY90 43,290 8.0 168,401 107 37,834 15.7 317,542 15.6 5,458 14.6 254,983 11.0

6 Yr
Avg. 36,386 159,801 36,142 284,232 4,560 236,889
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TABLE 2

prison, are defined by statute. Felony
casesin whicha district judgerules that
there is a probablecauseto believe a
felony offensehasbeencommitted are
boundto theGrandJury for a hearing,if
the GrandJury rules that thereis suffi
cientevidenceto believethatafelonyhas
beencommitted,a felony indictmentis
returned.Thecasethengoesto thecircuit
court. SeeTable3, AOC Circuit Court
Criminal CaseloadFY 1985 - FY 1990.

Of the 43,290 felonies filed in district
court duringFY 1990only 13,532result
ed in indictmentsby the Grand Juty.
Many casesboundto theGrandJury are
dismissedby theGrandJury dueto a lack
of evidence.In addition, manycasesini
tially filed as felonies in the district
courts are dismissedby the court or
amendedto misdemeanors.

The AOC district court dataTable 1
indicatethat for thefelonycategoryfrom
FY 1985 through FY 1990 therewere
increaseseachyear with significant in
creases in 1986 and 1989, 10.5% and
12.4 %, respectively.The DPA district
court caseloadfollows a similar trend
See Table 2, DPA District Court
CaseloadFY 1985 - FY 1990during the
sametimeperiod,butwith moresubstan
tial increasesduring FY 1986 17.9%
and FY 1989 19.7%.

The AOC district court misdemeanor
column Table 1 containsall persons
chargedwith the less seriouscrimes,
punishableby a jail sentenceof twelve
monthsor less and/ora fineof $500. All
misdemeanoroffensesare defined by
statute.Table I indicates that mis
demeanorcasesin Kentuckydecreased
significantly 17.2% in FY 1987 and
increasedsignificantly 10.7% during
FY 1990.

Theoveralltrendfrom FY 1985 through
FY 1988 is one of decline. Although
misdemeanorsincreasedsubstantially
duringFY 1989and FY 1990,they still
have not reached the peak level of
175,856casesfiled duringFY 1986.

A direct comparisonbetweenthe DPA
misdemeanorTable2 andthe AOC dis

tnct courtmisdemeanorcolumnscannot
be madedue to the fact that the DPA
includes all of its juvenile and traffic
caseswith its felonies and mis
demeanors.Most juvenile and traffic
casesfor whichtheDPA providesrepre
sentation are either felonies or mis
demeanors.Nevertheless,over the six
year period, the trend of DPA mis
demeanorcasesis oneof steadyincrease,
exceptforFY 1988whentherewasnear
ly a 5% decrease.

From FY 1985 to FY 1990 the DPA
misdemeanorcaseload increasedby
21%. During the sameperiod theAOC
district courtcaseloadwentup anddown,
but theFY 1990caseloadwas3% lower
than it was in FY 1985.

The juvenile column for AOC district
court Table 1 includes several non-
criminal cases. These are depend
ency/neglectcases,terminationof paren
tal rightscases,statusoffenses,andpater
nity cases.Additionally, it includesall
juveniles accusedof criminal offenses.
Table 1 shows steady increasesin the
district courtsexceptfor FY 1988 when
therewasasubstantialdecrease26.1%
andduring FY 1990 when therewasan
increaseof 15.6%. The DPA district
court caseloadTable2 doesnothavea
juvenile column because,as previously
mentioned,thesecasesareplacedin the
appropriatefelony or misdemeanor
category.

The AOC district court column labeled
Mental Healthand Disability Table I
includesinvoluntarycommitmentcases
anddisability cases.Thedisability cases
mostly involve competencyissues.The
court appoints attorneysto represent
needypersonsin disability cases.The
DPA has no responsibility for repre
sentationin this area.The DPA District.
Court Mental Health column Table2
containsonly involuntary commitment
cases.Therewere significant increases
during the last two years, 14.1%in 1989
and 12.9%in 1990, likely the result in
changesin the law which hasmadeall
mental healthcasesinvoluntary. Since
detainmentis possible in all cases,all
indigents involved in thesecases are

DPA DISTRICT COURTCASELOAD FY85-FY9O

FEL %ChangeMSD %Change MH&DIS %Change TOTAL %Change

FY85 13,854 31,689 1,698 47,241
FY86 16,328 17.9 36,060 138 1,720 1.3 54,108 14.5
FY87 18,258 11.8 37,710 4.6 1,744 1.4 57,712 6.7
FY88 18,120 -.8 35,912 -4.8 1,593 -8.7 55,625 -3.6
FY89 21,694 19.7 38,216 6.4 1,817 14.1 61,727 11.0
FY90 23,668 9.1 38,350 .4 2,051 12.9 64,069 3.8

6yr.
Avg. 18,654 36,323 1,771 56,747

THE SECRET OF NO COUNSEL
IN DISTRICT COURT

Thehiddenlittle secretin thecriminal jus
tice systemis that many,if notmost,of the
peopledealtwith in districtcourtdo nothave
lawyers,andwould be eligible for apublic
defender.The sadfact is that we have not
fundedcounselfor all thosewhoareeligible
to be appointed.We couldnot representthe
50-75%or soof thepeoplewho areeligible
in district cowl. So, people plead guilty
withoutcounselandoften withoutknowing
why theyneedcounseL

Yet, increasingly misdemeanorsare used
later againstour clients. A lengthy mis
demeanorrecord hurts both in a Truth in
Sentencinghearingbefore the jury and at
sentencingbeforetheCourt.Prior DUIs and
suspendedlicenses can have serious
ramifications.Unfortunately,thereliability
of many of thesepleasof guilt is suspect
becausemanyof them areenteredwithout
theadviceof counsel.

Another interestingpart of this is that DPA
was underfundedin 1985. From 85-90,
DPA’s district court caseloadincreasedby
36%.We haveyet to catch up, but instead
go further in the hole eachyear. Funding
continuesto be thecruxof theproblem.And
becausewe arcunderfunded,we don’thave
theresourcesto attackthefailure to appoint
eligible persons.

ERWIN W. LEWIS
AssistantPublic Advocate
Director,DPA Clark/Jackson/Madison
Richmond,Kentucky40475
606623-8413

TABLE 3
AOC CIRCUIT COURT
CRIMINAL CASELOAD

FY8S-FY9O

FELONY %hange

FY85 12,612
FY86 13,380 6.1
FY87 13,184 -1.5
FY88 12,518 -5.1
FY89 14,411 15.1
FY90 13,532 -6.1

6Yr.
Avg. 13,273

TABLE 4
DPA CIRCUIT COURT
CRIMINAL CASELOAD

FY85-FY9O

FELONY %Change %of IND.

FY85 7,638 60.6
FY86 7,370 -3.5 55.1
FY87 6,946 -5.8 52.7
FY88 6,573 -5.4 52.5
FY89 6,865 4.4 47.6
FY90 7,034 2.5 52.0

6Yr.
Avg. 7,071
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eligible for theservicesof apublic advo
cate.

The traffic colunm is by far the largest
singlecategoryof casesreported by the
AOC Table 1. Thesetotals includeall
felony andmisdemeanortraffic offenses
and all moving violations which are not
criminal cases.DUI casesare in this
category.Therewere46,094DUI arrests
in Kentuckyduring 1990. It is safeto say
that nearly all of them found their way
into the district courts. The DPA is
responsiblefor providing representation
to needypersonschargedwith felonyand
misdemeanortraffic offenses,butnot for
movingviolations.TheDPA traffic cases
are included in their respectivefelony
and misdemeanorcolumnsin Table 2.

DISTRICT COURT CRIMINAL
CASELOAD ESTIMATES

Given the data available, is it possibleto
tabulate a total district court criminal
caseload?If acouple of assumptionsare
made,a reasonableestimatecan beof
fered.However,a precisenumbercannot
be obtained.Since the large majority of
traffic casesare not criminal, it makes
sensenot to include them in the Total
column Table 1. It also seems
reasonableto attempt to cancelsomeof
the discrepancycausedby not including
criminal traffic offensesin the total by

including all juvenile and all mental
healthand disability casesin the total
eventhough someof thesecasesarenot
criminal.

If thesecaseload/casecountingassump
tionsareaccepted,it is possibleto discuss
a total" district courtcriminal caseload
asshownin theTotalcolumn in Table 1.
Thedataindicatethatthe"total" district
criminal court caseloaddecreasedsig
nificantly in 1987 10.5% and 1988
5.9%. During 1989 8% and 1990
11% the total criminal caseloadin
creasedsignificantly.However,the1990
totalof 254,983representsanincreaseof
4% overthe 1985 total of 245,525cases.

TheDPA totaldistrict courtcaseloadhas
increasedsteadily,with theexceptionof
1988. The 1990 total of 64,069 cases
representsan increaseof 36% over the
1985 total of 47,241 cases.Note that
thesetotals are somewhat low due to
somenon-reportingandunderreporting
of casesin 16 counties.

Particularlynoteworthy is the fact that
manyindigentsarewithoutcounseleven
though the DPA provided legal repre
sentationto 64,069 needy personsac
cusedof crimes in 1990 in the district
courts. However, this figure constitutes
only 25% of thetotal numberof criminal
casesfiled in the district courts if the
caseload/casecountingassumptionsac
cepted.

A crucial question which should be
raised is whoprovided representation for
the other 75% or 190,914district court
cases.Did theyall retainprivatecounsel?
It is highly unlikely sinceit canbecon
servatively estimatedthat 75% of the
peopleappearingin the criminal courts
areindigent.1In anyevent,this is arather
important questionwhich deservesa
preciseanswer.

Tables3 and 4 show the circuit court
criminal caseloadas summarizedby the
AOC and theDPA. Analysis of this data
is farlesscomplicatedthanfor thedistrict
courts.

Thedatalistedin table3 lists thenumber
of indictmentsreturnedor felony cases
filed in the circuitcourts from FY 1985
through FY 1990. In three of the five
yearsthenumberof casesdecreased,but
due to a 15% increaseduring 1989 the
1990 total is 7.3% higher than the 1985
total. Table 4 reflects that due to thiee
successiveyearsof declinetheDPA cir
cuit courtcaseloadwas 8% lower in 1990
than it wasin 1985.

Thedatain tables 3 and 4 indicate the fact
that theDPA providesrepresentationin
slightly more than half or approximately
7,000 defendantsper yearcharged with

THE DAMAGE OF BEING
UNREPRESENTED

Themajority of peoplewho appearin Dis
trict Courtcannotaffordto hirecounsel;yet,
apublic defenderis notappointedto repTe
sentthem despitethemandatein RCr 3.05
thataJudgeshall appointcounselunlessthe
defendantelectsto proceedwithoutcounsel.
Never have I seena judge inquire as to
whethera defendantwithout counselhas
voluntarily, knowingly, and under
standingly waived counsel. Most of these
peoplewho arenotrepresentedby an attor
neyplead guilty without knowing the ele
mentsof the crime, without knowing any
possible defensesthey might haveto the
charge.Most of theseguiltypleasaresubject
to challengebecausethereis nopleacollo
quy andno finding that thepleais entered
voluntarily andintelligently.

Lured by theprospectof merely payinga
fine,many indigentclientsaresohappythey
will notbeincarceratedthattheypromiseto
payafine--apromisethey find difficult to
fulfill when their only sourceof income is
welfare or a minimum wagejob. And, if
they cannot pay the fine, once again they
often arewithout counselto defend them
selves in court on a contemptchargefor
non-paymentof the fine. All too often the
fme that looks so good when they pleaded
guilty is thenconvertedintoajail sentence
thattheymustserve.

The consequencesof a misdemeanorcon
viction arerarelyunderstoodby thedefen
dant Only later, they find out that thecon
viction for DUI, Driving While License
Suspended,Trafficking in Marijuana, Un
authorizedUseof aMotor Vehicle areall
enhanceduponasubsequentoffense.In ad
dition, thesemisdemeanorconvictionsare
often used by the prosecutionduring the
Truth in Sentencinghearingof afelonytrial.
A long list of relativelyminormisdemeanor
convictions is damagingevidenceto a jury
that now mustsentencethedefendant.

LYNDA CAMPBELL
AssistantPublicAdvocate
Clark/Jackson/MadisonCountyOffice
Richmond,Kentucky40475
606 623-8413

crimes in the circuit courts. Who
provides counselfor theother half?

AOC staffconductedananalysisof their
1988circuit courtsdataandfoundthat in
48% of the casesa public advocate
provided representation. This finding
supportsthe DPA data which indicates
that it is providing representation in
abouthalfof the casesfiled in thecircuit
courts.32% of the defendantswere rep
resentedbyprivate attorneys.0.6% of the
defendants represented themselves.
And, finally, there was an unknown
categoryof 13.6%.The AOC is making
a concertedeffort to obtainand provide
on an annualbasisdataon typesof rep-

ATTITUDES NEED CHANGING

Manyaccusedindigentcitizenswho appear
in district court areunrepresentedby coun
sel. Often, the assumption is that anyone
whohasajob doesnot qualify for a public
defender.Obviously,therearemanydefen
dants who are marginally employed and
cannotafford to hire counsel.If family or
friends do not have money and retain an
attorney,the defendant may end up repre
sentinghimself. Sometimesthejudgewill
appoint a public defenderat arraignment
becausethe defendantis in jail or un
employed,butwill permit thepublicdefend
erto withdrawwhen he informsthejudge:
I the defendantnow has a job; or 2 acash
bond hasbeenpostedfor thedefendant;or
even3 the Commonwealthdoes not
routinelyseekjail time for this offenseal
thougha substantialjail term may beavail
able.

District court is justnot taken seriously by
someparticipants,and indigent defendants
unrepresentedby counselarean everyday
occunence.This is unlikely to changeun
lessthereis achangein attitudeby the key
participants in the system - judges,
prosecutorsandpublic defenders.

GAIL ROBINSON
McNally & Robinson
Attorney at Law
513 Capitol Avenue
P.O. Box 1243
Frankfort, KY 40602
502 227-2142
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FOOTNOTEtion Specialist evaluating grant projects
and grantsawardedby theLaw Enforce
ment AssistanceAdministration LEM. J. ThomasMcEwen and Elaine Nugent
From1977101980Bill servedas thecoor- "National Assessment Program: Survey
dinatorfor aIILEM grantsawardedto the Results for Public Defenders." Institute for

Kentucky court system,the Attorney Law and Justice.Alexandna,Va., 1990.

General’soffice, Commonwealth’sAttor
neys, and the Departmentof Public Ad
vocacy.

Bill beganwith DPA in 1980 as theassis
tant project director of the Southeastern
Public AdvocacyRegion SEPAR with
primary responsibilityfor establishingthe
DPA ‘S networkof regional officeswhich
now stretchesfrom Pikeville to Paducah.
He designedand implementedthe DPA’s
caseloaddata collection systempresently
in operation. He is the DPA‘s chief re
searchanalyst and statistician. Being a
veryresourcefultypeofpersonBill is con
stantly lookingfor newwaysto betterserve
our clients. In theimmediatefuturehewill
be branching out into the areas of jury
challengesand changeof venuesurveys.
He hasaB.A.Sociology,WashingtonState
University, 1968 and a MA. Sociology,
KansasState University,1972.

resentation in both the district and circuit
courts.

CONCLUSION

In sum, neither the DPA nor AOC at
present is ableto provide thedataneces
saiy to answersomeverybasicquestions
aboutKentucky’scriminalcaseload.For
example,what precisely is the state’s
criminal caseload?Exactly how many
casesis DPA handling?The DPA has
recentlypurchasedanew computersys
tem andis in the processof designinga
new caseloaddata collection and report
ing systemwhich will provideanswersto
nearly any questionabout its caseload.
We expectthe new systemto be opera
tional by July 1. Constant efforts are
being made to obtain caseloaddata from
counties where there is either under
reporting or no reporting.

BILL CURTIS
Chief ResearchAnalyst andStatistician
AdministrativeDivision
Frankfort

Bill beganhiscareerin stategovernmentin
1973 with the Departmentof Corrections
as a ProbationandParoleOfficerin Lexi
ngton. For a short period in 1975 he
workedthe Departmentof Corrections
centralofficeasaResearchAnalyst. In the
latterpart of 1975 hebeganwork with the
KentuckyCrimeComnussionasanEvalua

THE MANY UNREPRESENTED

My first reactionto thestatisticaldatais that
thecomparisonwith AOC’s statistics and
DPA’s is not reflectiveof the experiencein
thePaducahoffice. In Circuit Court, virtual
ly no one goes throughunrepresented by
someone,whether it’s a DPA attorney or
private attorney. In reviewing the last couple
ofmonths in McCrackenCounty and Graves
County, it would appearthatDPA represents
75 to 80% of the cases. The remainder
would logically be represented by private
counsel.

A largerquesiion is what hashappenedto all
these people in District Court. We know
from experiencethat a substantialnumber
enterpleas at arraignmentIt can be safely
statedthat thevastmajority of thosewho do
not have representationby DPA go through
the system unrepresented. From our ex
perience in this office, the overwhelming
majority of casesin District Court that are
representedby counsel are represented by
DPA. If the itatisticaproveout that in fact
DPA only represents25% of Distnct Court
cases,I believeit would be safe to say that
about70%gounrepresented.

DONALD S. MUIR
AssistantPublic Advocate
Department of Public Advocacy
400Park Avenue
Paducah,KY 42001
502 444-8285

IS FULL KNOWLEDGE OF
RIGHT TO COUNSEL

PROVIDED?

The number of personsunrepresentedby
counselat the District Court level in Ken
tucky may well deservegreaterscrutiny;
however,the issue needsrefinement. The
centralinquiry should relate to determining
the number of individuals who proceed
through the systemwithout an attorney in
the absenceof a knowing, intelligent and
voluntary waiver. A valid waiver of the
right to counsel is of no particular conse
quence to the Department. The problem
ariseswherejudgesand prosecutors,while
not necessarilyactingmaliciously,concern
themselvesmorewith clearingdocketsthan
insuring that eachdefendant acts with full
knowledgeof his right to counsel. A prob
ing inquiry into a defendant’s true under
standing of the pitfalls of proceeding
withoutan attorneyseldomaccompaniesthe
"processing"of relatively minor crimes. A
defendantis, at best,told that if he wantsto
takethis"really good deal" and walk out of
courtthat daythatall he needsto do is waive
his right to a lawyerand enteraplea. After
going through thisprocessseveraltimes,the
Commonwealthlowers the boom after
which appointedcounselfinally arrivesand
facesa substantialcriminal history accrued
by adefendantnever representedby an at
torney whocouldhaveheld theprocesspar
tially in check. Elimination of this problem
rests with the court insuring that every
defendanttruly understandstheconsequen
ces of proceedingwithout an attorney and
thecorrespondingentitlementto freerepre
sentationif indigent

JAY LAMBERT
JeffersonDistrict PublicDefender
200Civic Plaza
719 WestJeffersonStreet
Louisville, KY 40202
502625-3800

AFFORDING THE RIGHT TO
COUNSEL

It is my impressionthat the fact that DPA
handled only 25% of the District Court
criminal casesfiled in Kentucky in 1990
invites scrutiny. I would expectthe mis
demeanor percentage to be lower than the
felony percentageof caseshandled by DPA
for a variety of reasonsincluding but not
limited to thefollowing:

A. the tendency of more personscharged
with offenses below the felony level to
proceedprose,and
B. thetendencyof manyJudgesto require
defendantsto retain their own counsel in
misdemeanormattersasopposedto felonies
due to the much lower cost of retaining
counselin lessseriousmatters.

I do know that in Boyd County, Kentucky,
the rights of indigents to Court-appointed
counsel in the non-felony District Court
mattersis protectedto themaximumdegree
dueto judicial diligencein adheringto the
requirementsof KRSChapter31. Although
I have no precisefigures to cite, it would
appearto me that my office is handling far
more than 50% of all District Court matters
involving clients representedby counsel.

Themajorconcernsfrom my standpointare
to ensure that the right to counsel is
protected fairly and uniformly across the
stateand that proper accountingand report
ing is taking placeso that theDPA figures
areaccurate.

WILLIAM MIZELL
Public DefenderBoyd County
P.O. Box 171
Catleusburg, KY 41129
606739-4161
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NATIONAL ASSESSMENTPROGRAM:
1990SURVEYRESULTSFOR PUBLIC DEFENDERS

75% ofAccusedAre Indigent

INTRODUCTION

The National Institute of Justice NIJ
hasconductedthe NationalAssessment
ProgramNAP overthepast nineyears
asa meansof identifying andprioritizing
theneedsof local criminal justiceagen
cies. In 1986 and again in 1990, NIJ
contractedwith theInstitutefor Law and
JusticelU to administertheNAP sur
vey of local agencies.Nil published
severalResearchin Action issuesdetail
ing the 1986 results.There were also
severalfollow-up researchprojectsin
cluding the investigationof high-speed
police pursuits, computercrime, drug
testing in police agencies,narcoticsen
forcementin publichousing,andtheuse
of microcomputersin law enforcement.
For the 1990 survey, lU again mailed
questionnairesto over 3,000 criminal
justice practitionersandpolicy officials
to determineconcernsandtrendsamong
suchthingsasproblemswith thecriminal
justicesystem,workload,operationsand
procedures,staffing, and department
budgets.

Thesurveysampleincluded375counties
acrossthecountry.Of thesecounties,175
had populationsgreater than 250,000,
and 200 countieshad populationsless
than 250,000. Public defendersin the
largestcity ofeachcountyreceivedques
tionnaires to complete.Of the 292 sur
veys mailed to public defenders, 194
werereturned--aresponserateof 66per
cent.

Thefollowing sectionshighlight thekey
findings from the 194 public defender
surveys.Attached to this report arethe
detailedresultsin surveyformat.

BACKGROUND

Thesurveyfoundthatthemedianbudget
for public defenders’officesis $753,000.
The medianbudgetin the overall juris
diction was $987,364for indigent
defensesystems.Over80 percentnoted
that this wasan increasefrom threeyears
ago. Twenty percentsaid the increase
was greaterthan30 percent.Two-thirds
of the respondentssaid they received
funding from the county government.
Almost 60percentalsoreceivedfunding
from the stategovernment. Despitethe

increasedbudgetin the past threeyears,
more than 70 percentfelt the financial
resourcesavailable to their office were
inadequate.

Ninety-four percentof the respondents
felt thepublic defender’sbudgetwasless
than theprosecutor’sbudgetthat covers
indigent defensecases.Ninety-oneper
centsaid theportion of theprosecutor’s
budgetthat covers the casesthe public
defender’soffice handlesis higher. Fur
thermore, less than 1 percent of the
respondentssaid their office received
moneyfrom thefederalgovernmentfor
activitiesrelatedto indigentdefense.Of
thosewhodoreceivefederalfunding, the
medianamountwas$50,000.Sixty-two
percentof the respondentssaid the
prosecutor’soffice receivedmoney for
indigent defensecases.The median
amountoffederalfundingwas$100,000.
In addition,morethan60 percentfelt the
attorney salarieswere lower for public
defendersthan for prosecutors.

The survey also found that the typical
public defender’soffice is staffedwith
six attorneys.According to the survey
results,themajority of public defenders’
responsibilitiesinclude misdemeanors,
felonies, deathpenalty trials, drug and
juvenile cases,and mental health. In
1990, thetypical publicdefender’soffice
was assigned1,500 felony casesand 1
deathpenaltytrial. The,nedianfigurefor
the percentof accusedwho qualify for
indigentdefensewas 75. Ninety percent
ofaccusedwho qualify for representation
arerepresentedby the public defender.
Forty percentof the respondentssaid
their indigent defensesystem wasboth
public defender and court-appointed
counsel.One-quartersaidit waspublic
defenderonly. Furthermore,in those
areas where there is court-appointed
counsel,themajorityof respondentssaid
judgesadministerthesystem.

In largerjurisdictions,public defenders’
officesarestaffedwith 99 attorneys.The
medianoperatingbudgetsfor largerof
ficesis $10,624,292.Theoverallbudget
for thejurisdiction for indigentdefenseis
$16,900,000.Large offices are also
busier, In 1990, the typical largeoffice
had 18,000 felony casesand 2.5 death
penaltytrials assignedto it.

Ratesfor theaveragepublic defender’s
office were the samefor both criminal
and civil cases--$40.00in-court and
$30.00out of court.In thelargerjurisdic
tions, thein-courtrate for criminalcases
is $40.00, and the rate for out of court
criminal casesis $27.50. In-court civil
caserates are$36.00, and out of court
rates are $31.00. The averagehourly
overheadrate for private attorneyswas
$70.00.Thehourly rate for privateattor
neysin largejurisdictionswas$150.00.
Maximum court-appointedcounselfees
for specificcasesareas follows:

Type Average Large
of Case Agency

Max.
Fee

Agency
Max.
Fee

Misdemeanors $500.00 $500.00
Felonies 1,200.00 1,225.00
Death Penalty 3,500.00 17,500.00
Juvemie 775.00 500.00
Mental Health 212.50 --

CASELOAD

The survey found that an increasing
caseloadis a major concernof public
defenders.Respondentswere asked to
rate the degreeto which certainfactors
had contributed to the increased
workload. Theresultsarelistedbelow.

* 88 percentof the respondentsfelt the
increasedcaseloadwas caused by in
creaseddrugcases.

* 82 percentsaid a majorcausewas that
prosecutorsoverchargepeoplewhenthey
indict them.

* 82 percentalso said increasedsentencing
for certaincrimeswas aproblem.

* 79 percent felt the numberof attorneys
was inadequatefor thecaseload.

* 78 percentalsostatedthatacausewas the
lack of resources.

* 77 percentsaid the numberof public or
contractdefendershasnotkept pacewith
increasingcaseload.
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* 73 percentof the respondentsnotedthat
mandatorysentencingcontributedto the
increase.

* 73 percentalso said a major causewas
thatpoliceoverchargepeoplewhenthey
arrestthem.

In addition to the overall increased
workload, surveyrespondentsnotedin
creasesin thenumberof particulartypes
of casesincluding drug andchild victim
cases.Furthermore,thesurveyfoundthat
felony casesare becomingincreasingly
complex,contributing to theburgeoning
caseload. Some of these results are
shownbelow.

* Nearly two-thirdsof therespondentsfelt
that child victim caseshadincreased.

* 63 percentsaidthenumberof drunkdriv
ing caseshadincreased.

* 58 percentstatedthat felony casesare
becomingincreasinglycomplex.

* 54 percent said the number of sexual
abusecaseshadincreasedin thepastthree
years.

* Half of the respondentscitedan increase
in thenumberof deathpenaltycases.

* 49 percentnotedan increasein thenum
berof domesticviolencecases.

Increasedcaseloadhasalsoaffectedplea
bargaining.More than three-quartersof
the respondentssaid that thenumberof
pleabargainsperattorneyhasrisenasthe
numberof defensecaseshasrisen.More
thanhalfof therespondentsfelt thathigh
court caseloadshave increasedjudge
pressureon the defenseas well as the
prosecutionto settlecases.

Respondentswerealsoaskedhowcertain
factors contributed to court delays in
their jurisdiction.The surveyfound that
themajority ofpublic defendersfeltpoor
casescheduling,failure of theprosecu
tion to comply with discoveryrules,and
inadequatecomputer information sys
tems were the primary causesof court
delay.

STAFFING

Staffing problemshavealwaysplagued
the criminal justice system, including
public defenders.Most of the respon
dentsnoted shortagesin all aspectsof
staffing. Specificresultsincludethe fol
lowing:

* 80 percentexpresseda need for more
attorneys.

* 68 percentsaid they neededadditional
investigators.

* 65 percentstatedthat they neededmore
clericalstaff.

* Halfnotedaneedfor moreparalegals.

Staff recruitmentandretentionare also
problems for public defenders. Low
salaries,a lack of resources,andheavy
caseloadhaveall contributedto theprob
lem. Specific surveyresults are as fol
lows:

* 66 percentof the respondentssaid low
salariesor court feeswere a problemfor
staffrecruitment.68 percentsaidit wasa
problemwith staff retention.

* 65 percent statedthat heavy caseload
madeit hard to recruit staff. 76 percent
saidburnoutfrom heavycaseloadswere
amajorproblemwith staff retention.

* 65 percentfelt that lackof resourcescon
tributedto staffrecruitmentproblems.50
percentfelt the sameway in respectto
staffretention.

In respect to staff training, public
defenderswere askedwhich areasthey
felt more training wasneededin. Some
of theresultsarelistedbelow.

* Two-thirds of the respondentsfelt ad
vancedtrial practice skills wereneeded.

* 66 percentsaid training wasneededfor
stressmanagement.

* 60 percentexpresseda need for new
defender or court-appointedattorney
training.

* 55 percentnotedaneedfor moretraining
on deathpenaltydefense.

* 53percentexpressedaneedfor basictrial
practiceskills.

* Half of the respondentswantedtraining
oncomputersfor accessto legalresources
suchasWestlawand Lexis.

THE EFFECT OF NARCOTICS
CASESON PUBLIC DEFENDERS

As notedearlier, increasingnumbersof
drugcasesareamajorcauseof increased
workload in the court system.With in
creasingnarcoticscases,public defend
ers noted an increasein the numberof
drugcasesgoingto trial, mandatorysen
tencing, and multiple defendantcases.
Respondentsalso noteda needfor alter
native sentencing and diversion pro
gramsfor drug offenders.Someresults
foundby thesurveyareas follows:

* 87 percentexpresseda need for drug
diversionprograms.

* 84 percentfelt thereis aneedfor alcohol
diversionprograms.

* 64percentof therespondentssaidalarger
percentageof drug casesare going to
trial.

* 22 percentnotedincreasesin thenumber
of multipledefendantcases.

* 20 percentsaid therewasaneedfor the
suspensionof driver’s licensesfor drug
offenses.

OPERATIONS/PROCEDURES

The changing nature of crime and
criminalsin thepastfew yearshashadan
impacton theoperationsandprocedures
of public defenders’offices. The survey
found that adequatesentencingalterna
tives anddiversionprogramsareamajor
concernof public defenders,particularly
in theareaof narcoticsandalcohol.

* 85 percentof the respondentsexpressed
aneedfor pretrialdiversionprograms.

* 68 percentsaid intensiveprobationwas
needed.

* 68 percentfelt morecommunity service
programswereneeded.

* 65 percentcalledfor conditionaldismiss
al e.g., suspendedproceedings.

* 64 percentalsosaid therewasaneedfor
work releasejail programs.

* 62 percentexpresseda need for short-
termcommunityincarceration.

* 37 percentsaidshockincarcerationi.e.,
bootcampswasneeded.

Pretrial problems also plague public
defenders’offices. Some of the results
foundby thesurveyarelisted below.

* 76 percentsaid a lack of effective early
screeningby prosecutorswas a major
problem.

* 52 percent notedpretrial releaseproce
duresasaproblem.

* 35 percentstatedthat a lackof formally
acceptedproceduresfor pleanegotiations
was aproblem.

In terms of courtroom procedures,
respondentscitedproblemsin thefollow
ing areas:calendaringsystem, lack of
foreignlanguageinterpreters,systemof
voir dire, andmanagementof victim-wit
nessappearances.

The survey also identified a need for
various managementinformation sys
tems. The needswhich ranked highest
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werepriorcriminal history of defendant,
caseloadreportsand analysis,andvic
tim/witnessnames.Specificresults are as
follows:

National AssessmentProgram Question
naire for Public DefendersN=194

* Two-thirdssaidimprovementsneededto
be made on prior criminal history of
defendant.

* 57 percentsaid caseloadreports and
analysisneededto be improved.

* Halfof therespondentsexpressedaneed
for improvementon victimfwitness
names.

* 49 percentsaid there was a need for a
managementinformation system on co
defendant information.

* 48 percentfelt improvementsshould be
madein attorney scheduleconflict.

* 47 percentexpresseda need for pretrial
diversionevaluation.

The results of the survey offer little
surprisesin terms of organization
problems. As always, there are sig
nificantbudgetaryandstaffingproblems.
However,it is evidentfrom theresultsof
the surveythat the criminal justice sys
tem is facing manychanges.The effect
of narcoticscaseson public defender’s
officeshasbeensubstantial.Drug cases
havecausedincreasedworkload and
court delaysas well as changesin sen
tencing guidelines,laws, and more. As
one public defender in South Carolina
said, "The caseloadsdictate many
decisionsin thedispositionsofcases,i.e.,
a more favorableplea bargainwill be
offeredbecausethereis a needto move
thecaseor a defenselawyerwill accept
an unfavorablepleabargainbecauseof
the[burden]of a largecaseload."

J. ThOMAS MCEWEN
ELAINE NUGENT
Institute for Law and Justice, Inc.
1018Duke Street
Alexandria,Va. 22314
703684-5300

Reprintedby permission.

Background

1. What type of Indigent defensesystemdoesyour jurisdiction have? Check
one only.

Public defenderonly.
Court-appointedcounselonly.
Contractdefenderonly.
for profit= 4; non-profit = 5
Public defenderandcourt-appointed counsel.
Public defenderandcontractdefender.
for profit = 5; non-profit = 5
Public defenderandcourt-appointedcounselandcontractdefender.
for profit= 13; non-profit= 6
Court-appointedcounselandcontractdefender. for profit =2; non-profit =6

2. If there is a court-appointedcounselsystem in your Jurisdiction, who
administers It? Checkone only.

Full-timeadministrator.
Part-timeadministrator.
Defender.
Judge.

3, What percentageof accusedin your jurlsd iction qualify for Indigent defense
representation?Median = 75.0

4. What percentageof accusedwho qualify for representationdoesyour office
represent? Median = 90.0

5. What Is your office’s 1989 operating budget? Median = $753,000

6. What Is the current operating budget of the overall indigent defensesystem
in your jurisdiction? Median = $987,364

7. What is the sourceof funding for your office? Check all that apply.

a. Federalgovernment.
b. Stategovernment.
c. Countygovernment.
d. City government.
e. Foundationgrants.
f. Donations.

8. Doesyour office getany money from the Federal government for activities
related to Indigent defense? If so,how much? Median = $50,000

9. a. Doesthe prosecutor’soffice getany moneyfrom the Federalgovernment
for activities related to prosecutingcasesInvolving Indigent defendants?

61.5% Yes lf"yes," howmuch? Median=SlOO,000
38.5% No

10. a. How does the Indigent defensesystem budget in your Jurisdiction
compare to the portion of the prosecutor’s budget that coversIndigentdefense
cases?Is the Indigent defensesystembudget? Circle one only.

Greaterthanthe prosecutor’s
Equalto theprosecutor’s
SomewhatLess thantheprosecutor’s
Significantly Lessthan the prosecutor’s

Greaterthanthe prosecutor’s
Equal to theprosecutor’s
SomewhatLess than theprosecutor’s
Significantly Lessthantheprosecutor’s

24.2% a.
2.1% b.
7.2% c.

40.2% d.
8.2% e.

12.4% 1.

5.2% g.

16.5% a.
10.3% b.
12.9% C.

30.4% d.

3.1%
59.8%
65.5%
8.2%
1.0%
0.5%

2.9%
3.5%
25.0%
68.6%

b. How doesyour budget compare to the portion of the prosecutor’s budget
that coversthe casesyour office handles?

1.1%
8.0%
23.4%
67.4%
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11. Are the attorneysalariesin your office in comparison
to thosein the prosecutor’s office? Circle one.

Greaterthantheprosecutor’s
Equalto theprosecutor’s
Somewhat Lessthan theprosecutor’s
Significantly Less thantheprosecutor’s

12. If there is a court-appointed counselsystemin your
jurisdiction, what hourly rate do counsel earn for the
following:

Median

In-Court Out of Court

$40.00 $30.00 a. Criminal Cases
$40.00 $30.00 b. Civil Cases.

13. Are there maximum court-appointed counselfeesfor
certain typesof cases?If so, what are the maximum for:

14. What is theaveragehourly overheadrate for a private
attorney in your Jurisdiction? Median = $70.00

15. In comparison to three years ago, wasyour current
operating budget? Circle one number.

16. Pleaseindicate whether eachof the following activities
is a responsibility of your program, and if your program
is a public defender or a contract defender, indicate the
number of attorneysassignedfor calendar year 1989.

Assignment Responsibility Number of Full-Time
Yes No Equivalent Attorneys

Misdemeanors 90.6% 9.4% 5.0
Felonies 96.8% 3.2% 8.5
DeathPen. Trials 77.5% 22.5% 2.0
DeathPen.Appeals41.9% 58.1% 2.0
Drug Cases 97.8% 2.2% 4.0
Juvenile 85.0% 15.0% 2.0
Mental l-Iealth 59.2% 40.8% 1.0
Patem.hildSupport46.1% 53.9% 1.0
Child Advocate 27.5% 72.5% 1.0
GuardianAdLüem20.9% 79.1% 1.0

17. What was the total number of death
your program was assigned to handle in
1989?

penalty trials
calendar year

Median = 1.0 What was the total numberof deathpenalty
appeals?Median - 0.0

18. What was the total number of felony casesassigned
to your programin calendar year 1989? Median =1,500.0

19. How would you rate the financial resourcesavailableto your
office? Circle one only.

Criminal Justice SystemProblems

20. Listed below are someof the most serious criminal justice
system problems identified in a previous nationwide survey.
Pleaserank them according to which one you think is your most
significant local problem 1, the next most significant problem
2, and soon through the 7 problems.

FirstRank Average CriminalJustice SystemProblem

5.4 a. Lackof Staff Skills.
3.1 b. PrisonCrowding.
5.3 c. AgencyManagement.
2.2 d. StaffShortages.
2.9 e. JailCrowding.
4.3 f. CoordinationAmong Criminal JusticeAgencies.
3.9 g. Public’s Lackof Understandingof

Criminal JusticeAgencies.

Caseload

Overloadsof casesand accompanyingcourt delaysareproblemsin
manyurbanareasthroughoutthecountry.Workloadincreaseswhere
thesametypesof casesare taking longer to prepareanddisposeof are
alsoproblems.TheNational Instituteof Justicewould like to learnmore
aboutsomeof theseproblems.

21.CaseloadContributors. On a scalefrom Ito 4, pleaserate the
degreeto which the following problems have contributed to in
creasesIn caseloadsin your program in the past three years.

Not a Minor Moderate Major CaseloadContributors
Problem Problem Problem Problem

8.3% 14.6% 22.9% 54.2% a. Numberof Public orContract
DefendersHasNot Kept Pace
with Caseload.

27.8% 33.0% 24.2% 14.9% b. CasesareDelayedin theCourt.
5.7% 15.5: 22.7% 56.2% c. Numberof Attorneysis Inadequate

for theCaseload.
28.0% 22.8% 28.5% 20.7% d. Prosecutor’sUseof PleaBargain

ing is Restricted.
5.7% 12.4% 37.6% 44.3% e. IncreasedSentencingfor Certain

Crimes.
9.3% 17.6% 29.5% 43.5% f. MandatorySentencing.
12.0% 24.0% 40.1% 24.0% g. A LargerPercentageof Drug

CasesareGoing to Trial.
12.0% 30.4% 38.7% 18.8% h. Felony CasesareIncreasingly

Complex.
8.4% 26.2% 40.3% 25.1% i. Child Victim CasesIncrease.
33.3% 17.7% 24.7% 24.2% j. DeathPenalty CasesIncrease.
1.1% 10.5% 24.2% 64.2% k. Drug CasesIncrease.
18.3% 33.0% 34.0% 14.7% 1. DomesticViolence Cases Increase.
9.9% 36.1% 35.1% 18.8% m. SexualAssault CasesIncrease.
15.2% 21.5% 36.6% 26.7% n. Drunk Driving CasesIncrease.
43.1% 34.6% 16.5% 5.9% o. Joinder of Multiple Defendants.
60.7% 15.6% 11.6% 12.1% p. DeathPenalty Appeals Increase.
71.5% 21.0% 4.8% 2.7% q. BifurcatedTrials.

4.3% Very adequate 1.6%
32.8% Adequate 28.1%
31.7% Inadequate 50.5%
31.2% Very Inadequate 19.8%

Median

Misdemeanors
Felonies
DeathPenalty
Juvenile
Mental Health
Other:

3.2%
11.3%
2.7%
50.8%
17.8%
4.8%
9.9%

$500.00
$1,200.00
$3,500.00
$775.00
$212.50
n=lO

Morethan30%higher
20-30%higher
10-19%higher
1-9% higher
Unchanged
1-10% Lower
Morethan 10% Lower

20.4%
22.1%
24.9%
16.6%
3.9%
5.0%
7.2%
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21. CaseloadContributors. Continued.

Nota Minor Moderate Major CaseloadContributors
ProblemProblem Problem Problem

5.2% 21.8%

5.7% 12.5%

30.5%
37.0%
5.3%
13.6%

75.7% Yes
24.3% No

a. As defensecaseloads/workloadshave
increased,thenumberof plea
bargainingsper attorneyhaveincreased.
b. Due to high defensecascloads/workloads,
supervisorystaff pressure
attorneysto recommendthatclients
acceptbargains that would not
otherwisebe recommended.
c. High prosecutioncaseloadslworkloads
pressureprosecutorsto offer
defendantsplea bargains that
would not otherwisehavebeenoffered.
d. High court caseloads/workloadshave
increasedjudge pressure

on thedefenseto settlecases.
e. High court caseloads/workloadshave
increasedjudge pressure
on theprosecutionto settlecases.

a. TooMany Continuances.
b. Failure of Prosecutorto Comply With
DiscoveryRulesor Orders.
c. Poor CaseScheduling.
d. Useof Open Court for Actions
Which Could BeCompleted in Chambers.
e. Delay in Assignmentof DefenseCounseL
f. PoorProceduresfor Notification of
Witnesses.
g. Inadequacyof Computer Inlomiation
System.
h. Abuseof Discovery.
i. Other: n = 30

A judge sitting on a first degreemurder
caseheldcourtthe firstday 9:00a.m. -

11:45p.m. andthenext day9:20 a.m.
- 11:50 p.m. ‘Of the38 hours and50
minutesthatelapsedbetweenthe jurors
being sworn andthe end of the trial,
court was in sessionall except9 hours
and35 minutes."At 827.

Thereviewingcourt heldthattherewas
no compellingreasonfor the schedule.
That the jury was sequestered,theen
tirejury wascomposedof womenand
the holidays were approaching
[December201 wereheldnotto be"un
usual andcompelling circumstances"
as cited in Hembree v. State, 546
S.W.2d235 Term.Crim. App. 1976.

The protectionof theright of thedefen
dant to the assistanceof competent
counselrequiresthat thecourtschedule
not be suchthat counselcompetencyis
eroded by unusually long in-court
hours.

Thedefendant’sright to due processof
law requiresthatthejury decidingguilt
or innocencebe shielded from fatigue
that affectstheir mental and physical
ability to function at normal levels.
"Judges must also bear in mind that
manyjurorshesitateto complainto the
court, and are greatly influenced by
what the will of the judge is perceived
to be. Judges, in deciding the com
petencyof jurorsto continueworking,
should rely upon more thanjust their
expressedagreementto continue.A
carefulobjectivejudgment should be
made. ‘At 831.

Late night court in criminaljury cases
shouldbescheduledonly whenunusual
circumstancesrequireit, andnotthenif
eitherdefensecounselor anyjuror ob
jects upon reasonablybasedgrounds
having to do with the latenessof the
hour. At 801.

LATE NIGHT COURT
TO BE HELD ONLY
IN UNUSUALAND

COMPELLING
CIRCUMSTANCES

42.5% 30.6% r. PoliceOvercharge
PeopleWhenThey Arrest
Them.

45.3% 36.5% a. ProsecutorsOvercharge
PeopleWhenThey
Indict Them.

31.6% 20.0% 17.9% t. Lackof Pretrial Discovery.
28.6% 13.5% 20.8% u. RestrictedPretrialDiscovery.
16.8% 245.7% 53.2% v. Lackof Resources.
16.8% 33.0% 36.6% w. Lackof Adequate

InvestigativeSupport.
17.2% 26.6% 27.6% 28.6% x. Lackof Adequate

SentencingSupport
y. Other.n=33

22, PleaBargaining.

Have excessivecaseloads/workloadshad an impact on plea bargaining?

If yes,pleaseratethedegreeto whichthefollowing impactshaveoccurred:

Moderate Major
degree degree

Tennesseev. McMullin, 801 S.W.2d
826 [Tenn. Crim. App., 19901.

Not Minor
at all degree

7,2% 24.6% 45.7% 22.5%

69.8% 19.4% 6.5% 4.3%

15.1% 41.0% 34.5% 9.4%

17.1% 27.9% 35.7% 19.3%

22.3% 30.9% 35.3% 11.5%

23. Court Delay. PleaseIndicatethedegreeto which the following contribute
to court delay In your Jurisdiction:

Not a Minor Moderate Major
ProblemProblem Problem Problem

Court Delay Contributors

35.3%
22.0%

42.6%
33.0%

16.3%
26.2%

5.8%
18.8%

18.2%
53.4%

27.1%
28.8%

32.8%
11.5%

21.9%
6.3%

67.2%
44.6%

22.9%
33.2%

7.3%
16.6%

2.6%
5.7%

33.9% 26.5% 19.6% 20.1%

53.4% 22.5% 13.1% 11.0%
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Staffing

The changingcriminaljusticesettingof thepastthreeyears
hasuncoveredmanystaffing problems. The NationalIn
stituteofJusticewouldlike to havemoreinformationabout
someof these.

24. Numberof Personnel.Pleaseindicatethedegree
to which you are facing shortages In each of the
following areas:

Not a Minor Moderate Major Staff Types
ProblemProblem Problem Problem

5.7% 14.6% 32.3% 47.4% a. Attorneys.
27.0% 23.2% 20.5% 29.2% b. Paralegals.
12.0% 23.0% 33.5% 3 1.4% c. Clerical Staff.
11.0% 21.5% 28.3% 39.3% d. Investigators.
29.0% 31.7% 22.6% 16.7% e. AdministrativeStaff.
44.4% 14.4% 17.2% 23.9% f. Social Workers.
34.4% 17.5% 21.9% 26.2% g. Sentencing Specialists.

h. Other n=21

25. Staff Recruitment. Pleaseindicate the degreeto
which you have had problems with recruitment of
staffattorneysand/or court-appointedcounseldue to
the following reasons:

Not a Minor Moderate Major Recniitinent Problems
Problem Problem Problem Problem

27. StaffTraining. Pleaseindicate thedegreeto which
training for staff attorneys and/or court-appointed
counsel needs improvement in each of the following
areas:

Not A Minor Moderate Major Training Areas
Need Need Need Need

a. Appellate Decision
Updatesin Criminal Law.
b. AppellatePractice
andProcedure.

c. StatutoryUpdates.
d. InterviewingSkills.
e. StressManagement.
f. Word Processing.
g. Basic Trial PracticeSkills
h. Criminal Procedure.
i. Laws.
j. GeneralManagement.
k. Advanced Trial Practice
Skills.
I. ComputerTraining for
Accessto LegalResources
e.g.,Westlaw and Lexis.
m. DeathPenaltyDefense.

n. New DefenderorCourt-
Appointed Attorney
Training.
o. DeathPenalty Appeals.
p. Other: n=l5

16.8% 17.8% 21.5%

31.6% 32.6% 22.1%

26.7% 29.8% 27.2%

13.2% 21.7% 30.2%

15.2% 19.9% 33.0%
29.8% 31.4% 21.5%

39.4% 34.6% 14.4%

79.3% 13.8% 4.8%
84.9% 9.2% 4.3%

14.8% 17.5% 30.2% 37.6%

8.9% 15.3% 33.2% 42.6%

46.6% 31.2% 16.9% 5.3%

18.9% 34.7% 27.4% 18.9%

50.5% 31.6% 12.1% 5.8%

82.6% 16.3% 1.1% 0.0%

28.4% 27.4% 28.4% 15.8%

87.9% 8.9% 0.5% 2.6%
27.9% 22.1% 25.8% 24.2%
36.8% 28.4% 22.1% 12.6%

52.1% 34.7% 10.5% 2.6%

44.0% a. Low Salaries
or Low CourtFees
for Court-Appointed
Counsel.

13.7% b. Public Imageof
Defenders.

16.2% c. Shortageof
QualifiedApplicants.

34.9% d. HeavyCaseloads
and Workloads.

31.9% e. Lack of Resources.
17.3% f. Lack of Adequate

Investigative Support.
11.7% g. Lack of Adequate

SentencingSupport.
2.1% h. CourtLocation.
1.6% i. Civil Service

Procedures.
j. Other: n=l9

a. Low Salaryor Fee
Increases.
b. Burnout" Dueso
Heavy Caseloads.
c. Moving to Other
Public Offices.
d. Moving Into
Private Practice.
e. Poor Image of
DefenseWork.
f. Drogor Alcohol
Abuse by Attorneys.
g. Lack of Promotional
Opportunities.
h. Political Patronage.
i. Lack of Resources.
j. Lack of Investigative
Support.
k. Lack of Training.
I. Other: n=l5

14.6% 21.9%

28.4% 39.5%
15.9% 22.2%

14.7% 20.4%

Moderate Major Diversion and
Need Need SentencingAlternatives

16.7% 70.3% a. Drug DiversionPrograms.
28.0% 56.0% b. Alcohol Diversion

Programs.
34.9% 49.7% c. OtherPretrialDiversion

Programs.
36.1% 3 1.9% d. IntensiveProbation.
30.1% 37.8% e. CommunityService

Programs.
27.1% 36.5% f. Work ReleaseJail

Programs.
20.5% 11.6% g. Restitution.
33.3% 28.6% h. Short-Term Commun

ity Incarceration.
24.1% 40.8% i. ConditionalDismissal

e.g.,SuspendedProceed
ings.

21.6% 15.3% j. Shock Incarceration
e.g., Boot Camp.

12.4% 7.5% k. Suspensionof Driver’s
Licensesfor Drug
Convictions.
1. Other: n=2l

25.8% 27.4% 33.3% 13.4%

40.0% 26.5% 25.4% 8.1%

28.5% 40.3% 25.3% 5.9%
23.9% 43.1% 26.6% 6.4%
13.4% 20.9% 41.2% 24.6%
24.3% 31.7% 29.6% 14.3%
14.8% 31.7% 40.2% 13.2%
18.6% 44.1% 29.8% 7.4%
27.6% 48.6% 19.5% 4.3%
27.7% 46.7% 20.1% 5.4%
9.6% 24.1% 42.8% 23.5%

23.7% 26.3% 29.0% 21.0%

31.3% 13.2% 29.1% 26.4%
14.3% 25.4% 33.9% 26.5%

52.9% 18.0% 16.9% 12.2%

Operations and Procedures

28, Diversion and Sentencing Alternatives. Some in
digent defenseadministrators believe there are Inade
quatesentencingalternatives to permit the most effec
tive sentencesfor offenders. Pleaseindicate the degree
to which you feel your court systemIs in need of the
following sentencingalternatives.

NotA Minor
Need Need

4.2% 8.9%
4.7% 11.4%

5.3% 10.1%

13.6% 18.3%
15.5% 16.6%

26. To what degreehaveyou had problemsin retain.
ing attorneysdue to the following reasons?

Not A Minor Moderate Major Recruitment
ProblemProblem Problem Problem Problems

36.3% 26.8%

61.3% 18.8%
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19.2% 29.0% 3 1.6% 20.2% a. PretrialRelease
Procedures.

38.2% 27.2% 19.4% 15.2% b. Lackof Formally
AcceptedProcedures
for PleaNegotiations.

6.7% 17.1% 34.2% 42.0% c. Lackof Effective
EarlyScreening
By Prosecutor.

27.6% 40.6% 19.8% 12.0% d. Motions
Procedures.

60.6% 28.5% 7.8% 3.1% e. Assignment
of Caseto
DefenderOfficer
or Court-appointed
Counsel.

47.9% 32.8% 13.0% 6.3% f. Lack of Pretrial
Conferences.

43.8% 27.1% 15.1% 14.1% g. Problemsor
DelaysGetting
Accessto Clients
in Custody.

41.7% 34.9% 17.7% 5.7% h. ContinuancePolicy.
i. Other: n = 20

30. Courtroom Procedures.Pleaseindicatethede
greeto which you have had problems with the follow.
ing courtroom procedures.

Not A Minor Moderate Major CourtroomProcedures
ProblemProblem Problem Problem

40.4% 34.2% 15.5% 9.8% a. Trial Continuance
Procedures.

28.5% 22.8% 24.4% 24.4% b. CalendaringSystem.
40.4% 30.1% 17.6% 11.9% c. SystemofVoirDire.
41.4% 34.6% 12.6% 11.5% d. Managementof

Victim-Witness
Appearances.

46.3% 27.9% 15.8% 10.0% e. Proceduresfor
Victim Impact
Statements.

28.0% 35.8% 25.4% 10.9% f. Lack of Foreign
LanguageInterpreters.

59.9% 22.9% 12.5% 4.7% g. CourtroomSecurity
Procedures.
h. Othen n=13
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31. Management Information Systems. While a numberof
defenderand/or court-appointed counselmanagementinfor
mation systemshave been developed,questions remain as to
whether existingsystemsprovide the informatIon neededby
defenders and/or court-appointed counsel administrators.
Pleaseindicate the degreeto which your office needsmanage
ment information system improvements In the following
areas.

Not A Minor Moderate Major
Need Need Need Need

37.6% 29.1% 19.0% 14.3%
31.6% 33.2% 24.1% 11.2%
40.1% 303% 17.1% 12.3%
12.2% 22.2% 24.3% 41.3%
28.3% 21.9% 27.8% 21.9%
40.3% 42.5% 12.9% 4.3%
49.2% 30.5% 13.4% 7.0%
44.6% 34.2% 14.7% 6.5%

26.7% 25.7% 27.8% 19.8%
36.4% 27.8% 21.9% 13.9%
33.7% 38.0% 19.3% 9.1%
24.6% 28.3% 21.9% 25.1%
15.6% 35.5% 28.0% 21.0%
23.5% 19.3% 25.1% 32.1%
35.1% 35.7% 14.6% 14.6%
33.9% 38.2% 20.4% 7.5%
31.7% 28.5% 20.4% 19.4%
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InformationAreas

a. Original PoliceCharges.
b. PleaNegotiations.
c. Datesof Hearings.
d. Criminal History of Defendant.
e. Victim/WitnessNames.
f. Continuances.
g. Arresting Officer Names.
h. OtherDefenseCounselInvolved
in theCase.
i. AttorneyScheduleConflict
j. Bail/Jail Status.
k. SpeedyTrial Status.
L PretrialDiversionEvaluation.
m. Informationon Co-Defendants.
n. CaseloadReportsandAnalysis.
o. Prosecutor.
p. Motions.
q. Court Schedules.
r. Other n,rl2
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29. Pretrial Problems. Pleaseindicate the degreeto
which your staff has had the following pretrial
problems.

Not A Minor Moderate Major
ProblemProblem Problem Problem

Pretrial Problems

BLOOM. COUNTY by Serke Breathed
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WEST’S REVIEW

KENTUCKY COURT OF
APPEALS

KENTUCKY SUPREME
COURT

FIFTH AMENDMENT
No personshall be subjectfor the
same offense to be twice put in
jeopardyoflife and limb, nor shall
be compelledin any criminal case
to be a witnessagainsthimself...

MANSLAUGHTER - DUI,
DEATH OF INFANT BORN

AFTER ACCIDENT
Jonesv. Commonwealth

38 K.L.S. 3 at 9
March 1, 1991

While intoxicated, Jonesdrove his car
into acardrivenby KimberlyLynchwho
was then 32 weeks pregnant.Within a
few hours of the accident, Lynch’s
daughterwas delivered by Caesarean
section.Theinfant died thenext daydue
to injuries sustainedin the accident.
Jones was subsequentlyindicted for
manslaughter.

Jonesmovedto dismisstheindictment,
relying on louis v. Commonwealth,652
S.W.2d61Ky. 1983for theproposition
that a fetusis not a person within the
meaning of the criminal homicide
statutes.In Hollis, the fetus died while
still in utero and was later delivered
stillborn. TheCourt of Appeals viewed
this distinction as controlling. Because
the infant in the casebeforeit wasborn
alive, Hollis did not apply. "Where, as
here, thereis no questionthat thebaby
wasalive, breathing,andmaintaining a
totally separateexistence,then thecon
verseis true. Therecan be aprosecution
for the wantonkilling of another"per
son" underKRS 507.040."

DU! - LICENSE REVOCATION
Commonwealthv. Mullins

38 K.L.S. at 9
March 29, 1991

Mullins’ driver’s license was revoked
andtheorderrevokingwassignedby the
Acting Commissionerof the Transporta
tion Cabinet. Mullins contendedthat the
order wasinvalid in that it should have
been signed by the Secretaryof the
TransportationCabinet. The Court of
Appeals disagreed,finding it "im
materialwho signedtheorderof suspen
sion so long asthat individual did so in
anofficial capacity."

DOUBLE JEOPARDY/PFO
AGE AT PRIOR OFFENSE

Tyler v. Commonwealth
38 K.L.S. 3 at 23
March 14, 1991

Tyler was convictedof seconddegree
assaultandpromotingcontrabandin the
first degreebasedon his act of stabbing
a fellow inmatewith ahomemadeknife.
The Kentucky SupremeCourt rejected
Tyler’s argumentthat theconvictionsof
fended the prohibition against double
jeopardy. The Court observedthat
promoting contraband in the first degree
within adetention facility, requires pos
sessionof dangerouscontrabandwhich,
by definition, may fall within thecon
finesof a ‘dangerousinstrument,’ while
assault in the seconddegree con
templatesthe useof a deadlyweaponor
dangerousinstrument,KRS 508.020.
Applying theBlockburgertest, theCourt
foundno doublejeopardyviolation.

The Court did, however,reverseTyler’s
PFO conviction basedon thefailure of
the commonwealthto adduceanyproof
of Tyler’s ageat the time he committed
his prior offenses.SeeHon v.Common
wealth, 670 S.W.2d851 Ky. 1984.

JURISDICTION - FELONIESAND
MISDEMEANORS

Jacksonv. Commonwealth
38 K.L.S. 4 at 26
April 11,1991

In this caseseparateindictments were
returned:onefor afelony, theotherfor a
misdemeanor.Thetwo indictmentswere
neverconsolidatedby the circuit court
andthefelony indictmentwasdismissed.
The circuit court then proceededon the
misdemeanor.

Basedon these facts, the Kentucky
SupremeCourt held that the Court of
Appeals properly granteda writ of
prohibition prohibiting enforcementof
thecircuit court’sjudgment.The Court
cited the languageof KRS 24A.l 102

This regularAdvocatecolumnreviews
thepublishedcriminal law decisionsof
the United StatesSupremeCourt, the
KentuckySupremeCourt, andtheKen
tuckyCourtof Appeals,exceptfor death
penaltycases,which are reviewed in
The Advocate DeathPenalty column,
and exceptfor searchandseizurecases
which are reviewed in The Advocate
PlainView column.
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that: "[T]he district court hasexclusive
jurisdictionto makeafinal dispositionof
any charge for a public offense
denominatedasa misdemeanoror viola-
don, exceptwhere the chargeis joined
with anindictment for a felony...."

OPINION EVIDENCE!
DISCOVERY

Sargentv. Commonwealth
38 K.L.S. 4 at 32
April 11, 1991

The appellants in this casewere con
victedof trafficking in marijuanaafter
approximately fifteen pounds of
marijuanawasfoundin thetrunkof their
car. At trial, two police officers were
allowed to testify as experts to their
opinionsthat themarijuanawas for sale
and not for personaluse.The Kentucky
Supreme Court held that this testimony
wasindeedadmissibleasexpert opinion.
"Both detectivestestified about the
marijuanatradewhich is certainly spe
cialized in characterand outside the
scopeof common knowledge and ex
perienceof mostjurors. The opinion of
thepoliceaidedthe jury in understanding
the evidenceandresolvingthe issues."
Chief Justice Stephensand Justices
Combs andLeibsondissentedfrom this
portion of theopinion.

The Court also held that trial defense
counsel’sannouncementof "ready"
waived the commonwealth’sfailure to
providethedefensewith theresultsof lab
testsof themarijuanaasrequiredby the
trial court’sdiscoveryorder.

POLYGRAPH/CONFESSION
Morgan v. Commonwealth

38 K.L.S. 4 at 28
April 11, 1991

The principal evidenceat Morgan’s trial
for the murderof his wife consistedof
Morgan’sincriminating admission.The
admissionwasmadeat 3:15 a.m. at the
conclusionof eight hours of interroga
tion, including apolygraphexamination.
Morgan sought,without mentioning the
polygraph,to suggestto thejury that the
conditionsof his interrogationreduced
thecredibility of his admission.As part
of thisstrategy,Morganaskedoneof the
interrogatingofficerswho hadbeenpre
viouslydescribedasanofficerwith ‘spe
cial interrogationskills,’ whetherthere
was a two-way mirror in the room in
which Morgan wasquestioned.Theof
ficer then fully describedthe room, in
cluding the fact that the polygraph
machine was present.The Kentucky
SupremeCourt held this wasreversible
error: "In context, we believe Ethe
officer’s] telling thejury that the inter
rogation took place in a room with a
polygraphinstrumentamountedto a vir
tual bannerheadlinethat appellanthad

been given a polygraphexamination."
JusticesWintersheimer,Reynolds and
Spaindissentedfrom this portion of the
opinion.

Turningto thevoluntarinessofMorgan’s
statement,the Court upheld the trial
court’s ruling that the statementwas
voluntary despite the prolonged inter
rogationandpsychiatrictestimonyas to
Morgan’s diminished capacity at the
time. "While the durationof appellant’s
interrogation may have exceededthat
whichsomewould considerreasonable,
evidencewaspresentedfrom which the
trial courtcouldhavebelieved,andclear
ly did believe, that appellantretainedthe
capacityto make rational decisionsarid
was not coercedinto making the in
criminatingstatements."

SENTENCING
Smith v. Commonwealth

38 K.L.S. 4 at 33
April 11,1991

Smith was convicted of rape and
sodomy.The jusyfixed hispenaltyattwo
life tennsandrecommendedthat theybe
servedconsecutively.Since,underKRS
532.11O1c, life sentencesmaynot be
servedconsecutively,and since parole
eligibility on a life sentenceis 12 years,
theresultof thejury’s sentencewasan
indeterminatesentenceof 12yearsto life.
The trial court, however, sentenced
Smith to two consecutive25 yearterms
which, becauseSmith was a violent of
fenderwho would be eligible for parole
only after serving half his sentence,
amountedto a sentenceof 25 to 50years.

Smith argued on appeal that the trial
court actedoutside its authority in that
thesentenceit imposedwasharsherthan
that fixed by the jury. The common
wealtharguedthat thetrial judgehadin
fact reducedSmith’s sentence.KRS
532.0701 permits a trial judge to
modify ajury sentenceif thejudgedeter
minesthat sentencetobeunduly severe.
The Kentucky SupremeCourt rejected
thecommonwealth’sargumentandheld
that "consideringthe anomaliesof cur
rentparoledisabilitylegislation"the trial
court had indeedunlawfully imposeda
harsherpenalty.JusticesWintersheimer
and Spain, and Chief JusticeStephens
dissented.

UNITED STATES
SUPREME COURT

INVOLUNTARY CONFESSiON-

HARMLESS ERROR
Arizonav. Fulminante

48 CrL 2105
March 26, 1991

In a profoundbreakwith pastprecedent,

the SupremeCourt held in Fulminante
that the admissionof a coercedconfes
sion may beharmlesserrorunderChap
man v. California, 386U.S. 18, 87 S.Ct.
824, 17 L.Ed.2d705 1967. ChiefJus
tice Rehnquist,writing for the majority,
characterizedtheadmissionof acoerced
confessionas a "classictrial error." This
position departs radically from the
Courtslong-standingposition,as stated
by JusticesWhite, Marshall, Blackmun
and Stevensin dissent,of treating a
coercedconfessionas "fundamentally
differentfrom othertypesof erroneously
admitted

evidence

Applying harmless error analysis, the
dissentersgainedthevoteofJusticeKen
nedyto hold that thestatehadnot met its
burdenof showingthat theadmissionof
Fulminante’sconfessionwas harmless.
The majority opinion on this issueem
phasizedthat a confession "is like no
other evidence"in its powerto sway the
jury andthatcoercionrendersa confes
sioninherently unreliable.The majority
urged "extremecaution" in determining
theadmissionof acoercedconfessionto
be harmless.Chief Justice Rehnquist,
and JusticesO’Connor, Scalia, and
Souterdissentedand would have held
admissionof Fulminante’sconfessionto
beharmless.

BATSON- STANDING
Powersv. Ohio
49 CrL 2003
April 1, 1991

in this case the Court held that racial
identity betweena defendantand mem
bersof his petitjury venireis notrequired
for the defendantto assert that the
prosecution’sexerciseof its peremptory
challengeswas racially motivated in
violation of theEqualProtectionClause.
In Batsonv. Kentucky,476U.S. 79, 106
S.Ct. 1712, 90 L.Ed.2d69 1986, the
Court heldthat thedefendantmust bea
memberof the cognizableracial group
whose membersthe prosecutionhas
struck. Powersoverrulesthis portion of
Batson.The Court in Powersnoted that
theequal protectionrightsat stakewere
thoseof the excludedjurors. The Court
reasonedthatthird-partystandingshould
be granteda defendantto assertthose
rights since racial discrimination may
castin doubtthefairnessof thetrial, since
thedefendantcanbe countedon to bea
zealousdefenderof those rights, and
sincethejurors’ rights would otherwise
likely go unasserted.Chief Justice
RehnquistandJusticeScaliadissented.

HABEAS CORPUS -

SUCCESSIVEPETITION
McCleskeyv. Zant

49 CrL 2031
April 16,1991
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This case,the latestin the Court’s con
servativerestructuringof habeascorpus,
limits thefederalcourts’ considerationof
successivehabeaspetitions. The major
ity held that a stateprisoner has com
mitted abuseof thewrit andis notentitled
to relief if hefailed to raisehis claim in
his original petitiondue to "inexcusable
neglect." It is not necessarythat he
deliberately abandonedtheclaim in his

original petition. Moreover, failure to
previously raise theclaim is excusable
only if thepetitionercanmeetthestand
ardappliedto proceduraldefaults,i.e. the
petitionermustshowcauseandprejudice
with respectto theomittedclaim.

JusticesMarshall, Blackmun, and
Stevensdissented.

LINDA WEST
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort

EMPLOYMENT OPPORTUNITIES WITH DPA

RECRUITMENT

Criminal defensework is enteringanewage.Thereis agrowingrealizationthat competentrepresentationdemandsa teamapproach.A
defenselawyerdoesnotpossesstheexpertiseneededto comprehend,communicateanddefendhis or herclient’sposition.As our society
tendstowardspecialization,thecompetentdefenselawyer relies on the skills of a psychologist,psychiatrist,socialworker, sentencing
specialist,statisticianandothersto aid in thedefenseof an accusedcitizen. Thesesame"peopleresources"havelong beenavailableto
andutilized by theprosecution.In anattemptto assistits attorneysin meetingtheir opponentson fairer ground,theDepartmentof Public
Advocacyis seekingto enlarge its vision of the defenseteam.Presently,thereare vacantpositionswithin the agencyfor alternative
sentencingspecialistsandparalegals.We hopeto havea wider variety of supportpositionsavailable in thefuture.

Recognizingthis new age, theDepartmentof Public Advocacyhasseenfit to placemoreemphasison recruiting. Through the effortsof
the RecruitmentCoordinatorand PersonnelAdministrator,theagencycanstrive to recruit andretainthebest,brightest,mostcommitted
attorneysandsupport staff.

As reflectedin the lastAdvocate,while maintainingmy otherresponsibilities, I assumedtheduties of RecruitmentCoordinatorthis last
March. Roy Collins continuesto performasPersonnelAdministrator.With thehelpof DepartmentSupervisorsandDirecting Attorneys,
Mr. Collins and I hopeto further this agency’sstatutorymissionof competent,legal representationfor thosecitizens,criminally accused,

who qualify for our agency’sservicesunderChapter31.

To that end,we will usethis column to adviseyou of opportunitiesfor employmentwith the Departmentof Public Advocacy.

REBECCA BALLARD DiLORETO
AssistantPublic Advocate
Frankfort

OPPORTUNITIES WITH DPA

TheDepartmentis seekingqualified applicantsfor thepositionslisted below:

Alternative Sentencing Our Paducahfield office has a vacancy for an Alternative SentencingSpecialist.The job description

Specialist involves thepreparationand submissionof alternativesentencingplansfor our clients.The plansare
presentedfor approvalto thesentencingjudgein Circuit Court felony cases.

AssistantPublic Advocate Our Morehead,Northpoint, Hazard, Hopkinsville, and Pikeville field offices are seeking qualified

lawyersto providezealousrepresentationfor our clients.

Paralegal Our Eddyville andLaGrangeoffices areseekingqualifiedparalegalsto do research,interview inmates,
and performas intricatemembersof ourpost-convictiondefenseteam.

If you are interestedin oneof thesepositions,pleasecontact Roy Collins or RebeccaBallard DiLoreto at502 564-8006 for further
information.
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THE_DEATH_PENALTY
TheBill ofRights:Slip-SlidingAwayin the Rushto Kill

EIGHT AMENDMENT,
UNITED STATES
CONSTITUTiON
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicted.

SECTION 17,
KENTUCKY CONSTITUTION
Excessivebail shall not be re
quired, nor excessivefines im
posed,nor cruel and unusual
punishmentinflicted.

FIRST, THE GOOD NEWS:

TheSupremeCourthasdeniedcertiorari
in Paul Kordenbrock’scase, thereby
letting standthe Sixth Circuit’s ruling in
Kordenbrockv. Scroggy,919 F.2d 1091
1990.The Court’s decisionwas espe
cially welcomein view of anamicusbrief
filed by the Attorneys General of 17
statesin support of granting cert. and
reinstating Paul’s death sentence.The
Stateswere arguingfor a ruling 1 that
Miranda violations shouldbe subjected
to the harmlesserror standardfor non-
constitutionalviolations,and 2 closing
thefederal habeasdoorson Miranda is
sueswhich had alreadybeenlitigated in
state court. In view of the Court’s
decisionsin FulminanteandMcCleskey,
which will be discussedin this column,
there was plenty of causefor concern
here,and the denial of cert. comesas a
great relief. WhenFulminante was an
nouncedin March, Boone Common
wealth Attorney Willie Mathis, who
prosecutedKordenbrock,told the Ken
tuclcy Post, "1 looked at [the ruling and
thought that PaulKordenbrockis going
to havea badday." 2 When thedenial of
cer:. was announcedon April 15, Ed

Monahanrestrainedhimself from saying
anythingto thePost aboutWillie Mathis
having a badday,but I’ll sayit for him.
Thecasenowgoesbackto BooneCircuit
Courtfor re-trial.Again, congratulations
andgood luck to Pauland his attorneys,
Burr Travis, Tim Riddell and Ed
Monahan.

ARIZONA V. FULMINANTE: NO
HARM, NO FOUL

In ProfessorJoseph0. Cook’s treatise,
ConstitutionalRightsoftheAccused, is
found the following statement: "The
SupremeCourt hasneverfound the ad
missioninto evidenceof anillegally ob
tainedconfessionharmlesserror. There
is someauthoritysuggestingthat suchan
errorcouldneverbeharmless."Id. Sec
tion 5:39.

Not so fast, Professor.In an opinionso
convolutedthat the essentialholdingis
foundin thedissentingopinion,theCourt
haswith one strokereversedacenturyof
precedentand declared that even a
coercedconfessionmustbesubjectedto
"harmless4error" analysis under the
Chapman standard.Arizona v. Ful

Kentucky DeathFacts
As of May 1, 1991

Numberof peopleexecutedsince statehood 470
Numberof peopleexecutedin theelectric chair 162
Numberof peoplewho appliedfor theposition of
executionerin 1984 150
Numberof peoplenow ondeath row 28
Numberof ViemamVeteranson death row 1
Numberof womenon death row 1
Numberon deathrow who wereunderage21 at timeof offense5
Numberof inmateson deathrow who havecommitted suicide 1
Numberon deathrow whosetrial lawyershavebeendisbarredor had
their license suspended 5
Numberwho can affordprivatelawyeron appeal 0
Percentageof KY homicidevictims who wereblack, 1985-9018%
Numbersentencedto deathfor killing a black person 0
Percentageof deathrow inmateswho are black 17%
Percentageof Kentuckypopulationthat is black 7%
Numberof blackprisonerswho weresentencedby all white juries2
Numberof personssentencedto deathin Kentuckyand
laterproved innocent I

This regularAdvocatecolumn reviews
death decisionsof the United States
SupremeCourt, theKentuckySupreme
Court, the Kentucky Courtof Appeals
and selecteddeath penalty casesfrom
otherjurisdictions.
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minante, 111 S.Ct. 12463-26-91, is a
death-penaltycasein whichthe accused
allegedlyconfessedguilt to a fellow in
mate, a paid FBI informant, who
demandedthe information in return for
"protection" for Fulminante from other
inmates.

Althougha majorityof theCourtareed
with the Arizona SupremeCourt that
the confessionwas impermissibly
coerced,the Reagan-Bushbloc of Jus
ticeswenton to declarefor thefirst time
that even a coercedconfessionmay be
harmlessbeyonda reasonabledoubtin a
givencase,andthat theissuemust there
fore besubjectedto aChapmananalysis.
Ironically, JusticesKennedyandSouter
then defected from the bloc to form a
majority holding that the error in
Fulminante’scase was not harmless.
The ArizonaCourthadconcludedthat it
was harmlesserror, beforedeciding in a
supplementalopinionthat harmlesserror
analysisdid not apply. 778 P.2dat 626-
27. So, while Oreste Fulminantewill
receivea new trial, the Court hasun
necessarilyremovedoneof thebasicpu
lars of protection for the individual
against the State’s abusiveuseof its
power.

One defenseattorneytold theKentucky
Post that "the daysof thebackroom, the
rubberhoseand the bright lights have
beenoverfor sometime." But havethey?
EvenastheCourtannouncedits decision
in Fulminante,America was watching
thevideotapeof the Los Angelespolice
brutalizing Rodney King, whose ap
parentoffenseswerespeedingandbeing
black, If King hadconfessedto speeding
in order to stopthepounding,shouldthat
havebeen"harmlesserror" if it wascor
roboratedby theradargun?

In Arkansas,Barry Fairchild remainson
deathrow, onthestrengthof aconfession
which he allegeswasbeatenoutof him
by police in 1983. At a federal court
hearing this year, more than a dozen
blackmenfrom Little Rock testifiedthat
they hadbeenbeatenandthreatenedwith
revolversby policewho soughtto extract
a confessionto the 1983 murder of a
white woman.Thepolice weresuccess
ful with Fairchild, whoseI.Q. hasbeen
measuredat 62.

Then there’s Cooper v. Scroggy,6 in
which the Sixth Circuit reversedtwo
men’s convictionsbecausethe Owens
boroPolicehadbeatenconfessionsoutof
them. Of course,most instancesof
coercedconfessionsinvolve techniques
muchmoresubtlethanthe"rubberhose";
Fulminante providesa prime example.
Americanswho sawthe tapesof ourcap
tured fliers in Iraq,denouncingtheir own
"aggressionagainstthe peace-loving
Iraqi people,"haveacceptedthat strong

Opinions
The KentuckY Posi. Wednesday. April 24. 1991

The death penalty
The United States Supreme

Court’s decision not to review a
U. S. Court of Appeals’ ruling over
turning Paul Kordenbrock’s death
sentenceraisestroubling questions
about the death penalty.

The appealscourt gave Mr. Kor
denbrock a new trial becausep0-
lice violated his constitutional
rights when ob
taining a confes
sion used as
evidenceIn his tri
al for killing a
store clerk during
a 1980 killing
spree.

Our first reac
tion is that it’s a
miscarriageof jus
t.ice to give an ad
mitted murderer
anotherchanceon
a technicality. What about the vic
tim who didn’t get anotherchance?
And how about the victim’s faint
ly? Haven’t they been victimized
repeatedlyas appeal after appeal
wound its way through the legal
systemduring the last 10 years?

But then thereis, of course,the
matter of Mr. Kordenbrock’s
rights and the constitutionalrights
of every Americancitizen. There is
the issue of the police continuing
their Interview after he said he
didn’t want to talk anymore. His
court-appointed attorney Ed Mon.
ahan also questions whether the
death sentenceIs the appropriate
punishmentfor a man who claims
he was so high on drugsand alco
hol at the time of the shootingthat
he didn’t knOw what he was doing.
Arid, there is - as always - the
nagging doubt about whether
court-appointeddefenseIs ade
quate in matters graveenough for
the state to take a life.

nevertheless, Mr. Korderibrock
confessed to the crime, and Mr.
Monahan doesnot dispute that his
client killed.

Indeed, thereare many aspects
of this casethat give rise to anger
and indignation. But most of our
outzageIs focusedon a systemthat
continues to hold out the death
penalty as the ultimate punish.
mont when, in fact, the penalty is
rarely carried out.

At some point, we must ask If a
death sentence represents justice

when appealsare interminable and
there is an understandableresis
tance to cartying it out. More and
more the deathpenalty is a rhetor
ical ticket to get politicians elected
and to give us a falsesenseof secti
rity that it is a deterrentto capital
offenses. Mostly, it deters justice
by tying up valuable and limited

resourcesin inter
ininahie appeals
in which techni
calities easily
overturn verdicts.
Obviously, the ju
diciary does not
take lightly the
burden of con
demning anyone
to death.

Consider the
hours of legal
work andtaxpayer

dollars required to defendMr. Kor
denbrock and others like him
against the death peiilty. The pro
gram or court-appointedattorneys
is under funded. Is it right to di
vert what little resourcesthereare
for public defenders in capital
caseswhen the ourts are filled
with people who need their ser
vices? The question has another
serious dimension as well. Often
public defendershave little expert.
encein trying capital cases,leaving
the door open for appealson the
basis of an Inadequatedefense.

The needfor reform of our pub-
lie defender system is imperative
to ensureevery Individual the fair
trial provisions guaranteed of the
U. S. Constitution - regardlessof
an individual’s ability to pay.

We must also reckon with the
death penalty, which clearly under
mines our justice system. It is time
Kentucky hasa punishmentthat Is
both appropriate for the hideous
crime and one the convict will

surely serve.At least 29 statesal
readyhavepassedlegislation for a
petialty of life in prison without
parole.The Commonwealthwould
be betterservedwith sucha penal’
ty. Mr. Kordenbrock should never
breathefree again;a guaranteeof
life Imprisonment would he far
better justice than a death penalty
dismissedon a technicality.

Reprintedby permission
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mencan be coercedinto admitting that
which they do not believe they have
done.But insteadof maintainingthecon
stitutional bulwarkagainstsuchabusive
conduct by the state,the Reagan-Bush
Courthasgiven theauthoritiesan incen
tive to beat,threaten,bribe, manipulate
or otherwisecoercethecriminal defen
dant- aslong as they’resurehe’sguilty.
This is hardlya fitting birthdayobserva
tion for theBill of Rights.

McCLESKEYV.ZANT: THE
COURT PLAYS "CAL VINBALL"

Readersof the comic strip "Calvin and
Hobbes" are familiar with CalvinBall,
the gamein which Calvin makesup the
rulesashegoesalong.Calvin, of course,
always wins. Apparently the Supreme
Court recognizesa goodideawhenit sees
one,andhasresortedto playing Calvin-
Ball with WarrenMcCleskey’slife.

You remember Warren McCleskey.He
is theGeorgiadeath-rowinmatewho ar
gued in 1987 that the overwhelming
statistical evidenceshowing Georgia’s
death-penaltyschemeto be racist in its
operation amountedto both an Equal
ProtectionandEighthAmendmentviola
tion. The SupremeCourt disagreed,‘

puttingits stampof approvalonacapital
systemeverybit asracistandarbitraryas
that condemned5 yearsearlier in Fur
man v. Georgia. CalvinBall, round 1.

McCleskey then, in the course of a
secondstatehabeasproceeding,obtained
a 21-pagestatementgiven to thepolice
in 1978,shortly beforehis trial, andwith
held by the statefor 9 years.The state
ment wasgivenby aninmateinformant,
Evans, who testified at trial as to in
criminating statementsmade by Mc
Cleskey. Evans’ statementprovided
evidence,for the first time, that Evans
wasnot just a fortuitous bystanderbut
hadbeenactingin directconcertwith the
police, and had deliberately elicited
McCleskey’sadmissionsin violation o
his Sixth Amendmentright to counsel.
The statementthen led McCleskey’s
counselto a formerjailer, Worthy, who
testifiedthat Evanshad beenmovedto
McCleskey’scell atthe requestof some
one in authority. Thesefacts had been
steadfastlywithheldby theStateof Geor
gia all through the proceedingsin
McCleskey’scase.

But whenthis issuereachedtheSupreme
Court, the rules suddenlychanged,and
McCleskeywaspunishedfor theState’s
transgressions.McCleskeyv. Zant10

may
go down in history as thecasewhere the
Supreme Court stopped even trying to
makeit look good.With narya word of
criticism for the State’s actionswhich
had causedthe District Court to grant
habeasrelief, theCourt camedown on

McCleskeywith full force,charginghim
with "abuseof the writ," finding him
guilty, and strippinghim of his Massiah
claim. McCleskey’s offense? He had
made a generalassertionof a Massiah
claimin hisfirststatehabeaspetition,but
hadthen failed to include it in his first
federalhabeas.Why? Becausehis coun
sel,having obtainedno evidenceto sus
tain theclaimat the State habeaslevel,
concludedthat its inclusionin thefederal
habeaswould be futile. Why was there
no evidenceat thestatehabeashearing?
Becausethe State withheld it. Whose
fault is that? McCleskey’s, said the
Court,andhissecondfederalhabeaspeti
tion becamean"abuseof thewrit."

But in orderto reachthis conclusion,the
Court had to take someextraordinary
steps.First was the creationof a new,
strict-liability standard governing abuse
claims. From now on, wheneverthe
governmenthasshown that a claim is
appearingfor thefirst time in asuccessor
federal habeaspetition, the condemned
"must showcausefor failing to raiseit
andprejudicetherefrom,as thosecon
ceptshavebeendefmedin ourprocedural
default decisions," 49 CrL at 2038. In
other words, theclaim will be excluded
notonly if it hadbeendeliberatelyaban
doned,but alsoif the failure to pursueit
earlier was causedby "inexcusable
neglect." But in assessingwhether
neglect was "inexcusable," the Court
looks only to the petitioner’s conduct,
notto theState’s.Here,theCourtdecided
that since McCleskey had raised a
generally worded Massiahclaim in his
first State habeas,heobviously knew or
should have known that the State was
covering somethingup; in essence,it’s
his own fault for letting them get away
with it. Inexcusableneglect.

Whatmadethecreationof this testall the
moreextraordinaryis that theCourt did
notput thepartieson notice,andtheState
didnotrequestadoption,of thisnewrule..
In fact, therule is remarkably similar to
part of the habeasreform packagethat
wasconsideredandnotadoptedby Con
gresslastyear.This from ablocof judges
who were all touted by their appointers
as"strict constructionists,not legislative
activists." It seemsthat whenRehnquist
couldn’t get his "speedy execution"
packagethroughCongress,he choseto
enactit by judicial fiat instead.Thenext
time Bush spouts his nonsenseabout
judicial appointeeswho won’t "legislate
from the bench," somememberof the
narcoleptic Washington press corps
would do well to askaboutMcCleskey.

But even if the Court is free to play
CalvinBall with the rules in federal
habeascases,isn’t there a questionof
fairnessto WarrenMcCleskey?Afterall,
he filed and presentedhis habeasunder

thepreviouslyprevailing"good-faith’ ‘

standard,with no clue that the standard
was aboutto bechanged.TheCourthas
constructedelaborateartificesto protect
theStatefrom "suffering" retroactiveef
fects of adverseCourt rilings, starting
with Teaguev. Lane. But no such
considerationapplies to Warren Mc
Cleskey;theCourtsimply declaresanew
rule and applies it to him retroactively.
JusticeMarshall, writing for the usual
threedissenters,put it simply:

The Court’s utter indifference to the
injustice of applying its new, strict-
liability standard to this habeas
petitionerstandsin markedcontrastto
this Court’seagernesstoprotectStates
from the unfair surpriseof "new rules"
thatenforcetheconstitutionalrightsof
citizens charged with crimina’
wrongdoing. Seeutler v. McKellar,
Safflev. Parks, Teaguev. Lane1
49 CrL at 2046.

But in fact, the dissenterswere being
unfair to themajority,whichwascertain

ly concernedaboutinjustice. It says so
right here:"The history of theproceed
ings in thiscase,andtheburdenuponthe
State in defendingagainst allegations
madefor thefirs: time in federalcourt
some9 yearsafter the trial, reveal the
necessity for the abuse of the writ
doctrine." 49 CrL at 2040 emphasis
added. Imagine the State’s burden if
they’dwithheldthe evidencefor 18or 27
years.

OnemoreroundofCalvinBall neededto
beplayed.Ordinarily,whentheSupreme
Court announcesa new rule which had
not beenapplied by any of the lower
courtshearinga case,the casewould be
remandedfor fact-finding in light of the
new rule. Such fact-finding in this case,
of course,could well haveresultedin a
finding that the State deliberately and
unjustifiably withheld Evans’ statement
fornineyears,to McCleskey‘s prejudice.
A finding like that could sidetrack the
executionexpressbearingdownon War
ren McCleskey. Since the Court’s
majority had alreadymade up its mind
that he shoulddie, why wasteany more
time? So the Court, without benefit of
anyopportunityfor the partiesto present
evidenceor brief thecaseunderits new
rule, did its own fact-finding and con
structedthis Orwellian artifice:

The Massiah violation, if it be one,
resulted in the admission at trial of
truthful inculpatoryevidencewhichdid
not affect the reliability of the guilt
determination.TheverystatementMc
Cleskeynowseeksto embraceconfirms
his guilt. 49 CrL at 2040 emphasis
added.
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As to the last statement,anyformer trial
practitioner should know better. The
generalpoint seemsto be, "Look - we
know he did it, so let’s get on with it."
SinceMcCleskeyhadno apparentoppor
tunity to brief the questionof whether
Evans’ testimonyof his jailhouse
"boasts,"had it beenproperlyexcluded
from thejury, might haveaffectedthe
sentence,the Court didn’t needto deal
with it. Contrastthis attitude with that
statedby JudgeMerritt for themajority
in Kordenbrockv. Scroggy:

It is not the Court’s duty to determine
whetherKordenbrockdeservesordoes
notdeservethe deathsentencefor his
crime.TheCourt’sduty is toinsistupon
theobservanceof constitutionalnorms
of procedure.16

What lessonscan we learn from this
case?I believeeachof the following are
true:

1 The 200th anniversaryof theBill of
Rights iay be the last. If Alabama v.
White drove a wooden stake through
the heartof theFourthAmendment,then
Fulminantedoesthesamefor theFifth.
Now the conceptof "fundamentalfair
nessinherentin dueprocessof law" may
be interredwith McCleskey.

2 In an otherwiseinsightful editorial
reprintedon page25, theKentuckyPost
observed:"Obviously, thejudiciarydoes
not takelightly theburdenof condemn
inganyoneto death."Obviously,thePost
did not have McCleskey in mind. The
SupremeCourt hasall but abandonedits
intendedpurposeof protectingthe liber
tiesof our citizenry,in favor ofpursuing
the administration’slegislative agenda.
ThePostis right on target,of course,in
stating that the death penalty "clearly
underminesourjustice system."It is the
lust for blood retribution that leads the
Court to trampletheBill ofRights.

3 Thepress,not to mentionthepublic,
is blissfully unc9icernedabout this
erosionof rights. Far more attention
hasbeendevotedto suchimportant is
suesas Gen.Schwarzkopf’spolitical af
filiation, Nancy Reagan’s sex life,
Donald Trump’ssex life, Gen. Powell’s
political affiliation, Ted Kennedy’ssex
life, andMen’ Griffin’s sexlife. Thegun
lobby wailsloud andlongaboutinfringe
ment of the SecondAmendment,but
they’remissinganimportantpoint: ashis
pricefor enactingwhat’s leftof theBrady
Bill, Bush is alsoinsisting on expansion
of the federal deathpenalty,legislative
repealof theexclusionaryrule in federal
cases,andcontinued dismembermentof
federal habeascorpusprocedures.The
gun lobby shouldforce therestof us to
evaluatewhether this trade-off is
worthwhile.

4 More than ever, capital casesmust be
won or resolvedat the trial level,

5 All trial practitionersshould rely on
theStateConstitutionat all times.

6 All post-conviction practitioners
shouldinclude all conceivableclaimsat
everystep of litigation, whetherthereis
evidenceto supportthem or not.This, of
course, drives courts crazy, and with
good reason;but McCleskeyseemsto
demandit.

7 Police andprosecutorsnow have. an
incentive to commit continuing Brady
violations, at least in death cases; the
McCleskeyCourt hasrewardedtheir ef
forts.

8 Warren McCleskey,who provedthe
State of Georgia to have beenovertly
racist in its capital proceedingsand
blatantly dishonestin its prosecutionof
him, will soonbe executed.

WE WON’T HAVE STAREDECISIS
TO KICK AROUND ANYMORE.

Less than four years ago, in Booth V.

Maryland, 19 the SupremeCourt
prohibitedtheuseof victim impactstate
mentsin capital cases.The 5-4 decision
waswrittenby JusticePowell.Twoars
later, in SouthCarolina v. Gathers, the
Court relied on Booth to prohibit the
prosecution’suseof thevictim’s posses
sions a religious tract and a voter
registrationcard to argue for a death
sentencebasedon the victim’s positive
character.The 5-4 decisionwaswritten
by JusticeBrennan;JusticeWhite, who
had dissentedin Booth, concurredin
Gathersstrictly dueto the stare decisis
valueof Booth21

Boothhada profoundeffect on capital
casesin Kentucky. Prior to Booth, an
argument against the admissionof
"victim’s character"evidencewasfound
"totally offensive to the court," Mc-
Queenv. Commonwealth. 2 But after
Booth, no fewerthan threecatal cases
- Sanbornv. Commnwealth , Morris
v. Convnonwalth2

, andDean v. Com
monwealth - were reversed at least in
partbecauseof Booth evidence.26

But now, the SupremeCourt showsall
thesignsof beingreadyto overruleBooth
andGathers.OnFebruary 19, 1991, the
Court ised an orderon Paynev. Ten
nessee, directing the partiesto brief
and arguewhetherBooth and Gathers
shouldbeoverruled,aquestionpresented
by neitherparty. What changed?The
cynicalamongusmight observethatJus
ticePowell,authorof Booth, andJustice
Brennan,authorofGathers,have left the
Courtand beenreplacedby JusticeKen
nedy, authorof McCleskey,andJustice

Souter, protege of Sununu. Neither one
dissentedfrom the Payneorder, which
carried the usual 6-3 majority; nor did
JusticeWhite, whomaybelesssolicitous
of staredecisiswhenhe’snot theswing
vote.The casewasput on an expedited
scheduleand was arguedon April 24. A
decisionwill likely be handeddown at
aboutthetime this issueof theAdvocate
is printed.

And what will be thepracticaleffect of
overruling Booth? Some commentators
haveprojectedthat penaltyphasehear
ings will becometrials of the victim’s
character,which is distressingenough.
But the long-termeffectwill probablybe
to furtherpolarizetheraceandclassdis
tinctions inherent in the deathpenalty:
morethanever,executionwill bethefate
of those who kill white, middle-class
peoplewith articulate,sympatheticsur
vivors who contrastwith theaccusedand
his family. As for the doctrine of stare
decisis, it seemsthat must yield when
necessaryto reversethe liberal depreda
tionsof JusticePowell.

JUSTICE SCALIA BROOKS
NO NONSENSE

At thebeginningof the current term, the
ChiefJusticereassignedJusticeScalia’s
supervisoryresponsibilities from the
Sixth Circuit to the Fifth, which covers
the death-beltstatesof Mississippi,
LouiisianaandTexas.Scalia,whoreplac
edJusticeWhitein theFifth, wastedlittle
time in letting it be known ho’s in
charge. In Madden v. Texas, Scalia
denied an application for extensionof
time in whichto file apetition for writ of
certiorari, andonly grudgingly granted
threeothers,warning, ‘1 shall not [do so
again."

Such applications,particularly in capital
cases,aregrantedas a matterof routine.
They generallyoccurwhen counselhas
not yetbeenlocatedto preparethepeti
tion, or where counselhasbeenlocated
but is unfamiliarwith thecasefile. In the
other death-beltcircuit, the 11th, Patsy
Morris of the GeorgiaResourceventer
told The National Law Journal that
requestsfor extensionsin capital cases
hadbeengrantedsince 1976. But Scalia
took the opportunity to "set forth my
viewson applicationof the‘goodcause’
standardof Rule 13.2[and] it is possible
that thoseviews aremorerestrictive of
extensionsthanwhattheFfth Circuit bar
hasbeenaccustomedto."3 Well, possib
ly.

hi Madden’scase,theextensionwasre
questedbecauseMadden’s appellate
counselhadneverpreparedacert. peti
tion in a capital case,and wanted the
assistanceof theTexasResourceCenter.
David DeBlanc’s appellatecounselhad
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been elected to Congress,and the
ResourceCenterhadbeenunableto lo
cate new counsel.Alvin Goodwin’s ap
pellatecounselhada conflict forcinghim
to withdraw, and again the Resource
Center could not locate new counsel.
And in Karl Hammond’s case, a
ResourceCenterlawyer agreedto
preparethecert. petition himself after a
futile searchfor counsel,but requested
more time becauseof the deathof his
father. Scaliadid not fmd good causein
any of thesecircumstances.Texas, it
shouldbe noted,doesnot providefund
ing for lawyersto file cert. petitionsfor
indigentclients.

The TexasResourceCenter, of course,
wassetup by Congressin largepartto
recruit volunteerattorneysto represent
condemnedinmates, and to provide the
necessaryspecializedassistancetothose
attorneys.Thatwentright by Scalia,who
called "the desireof Madden’sappellate
counselfor the assistanceof the Texas
ResourceCenter entirelyunremarkable;
all petitioners can honestly claim that
they would benefit frop additional ad
viceandconsultation." And evenwhen
newcounselisrecruitedfor theawesome
taskof pursuinga SupremeCourtcapital
appeal,it cantakeweeksjust to transfer
thecaserecordfromtheappellatelawyer
to the newly recruitedfirm, which is fre
quently notevenin the sautestate.Ob
viously,restrictingthetime allowed for
filing a cert. petition will only ser’Qe to
determanyfirms from volunteering.

StevenBright of the SouthernPrisoners
DefenseCommIttee, in a remarkably
restrainedunderstatement,told the Na
tional Law Journal, "you just have to
wonderthat JusticeScalia could be so
unfamiliar with what is going on." We
don’t haveto wonder,of course,because
heis quite familiar with what’sgoingon.
In Madden’scase,theexecutiondatehad
beensetfor two daysafter theendof the
regular 90-day filing period. Scalia
declaredthat extendingthedeadlinefor
filing a cert. petition "to a point afteran
establishedexecutiondateis eitherfutile
or will disrupt the Staie’s orderly ad
ministrationofjustice." 2Apparentlythe
"orderly administrationofjustice"would
countenancea man’sexecutionwithout
a petition for cert. being filed on his
behalf,becauseawilling lawyer wasnot
immediatelyavailable.

But don’t let it besaid that Scaliais not
a fair man.Ten days afterhis order in
Madden,hedeniedarequestfor a 30-day
extensionsoughtby theStateof Missis
sippi. The State cited budget cuts,
which had "resulted in a reduction in
appellatestaff,"Id. Scalianotedthat"like
anyotherlitigant,theStateofMississippi
mustchoosebetweenhiring more attor
neysand takingfewerappeals."Id.

PerhapsAnatole France foretold the
coming of Scaliawhen he wrote, "The
law, in its majesticequality, forbids the
rich as well as thepoor to sleep under
bridges,obegin thestreets,arid to steal
bread."

Thenagain,maybenot. This morning’s
paper brings word of a rule change
adoptedby the Court per theusual6-3
vote by which it reservesthe right to
revoke the in forma pauperisstatus of
litigantswho, it believes,areabusingthe
privilege. As Justice Marshall noted,
"Strikingly absent...isanysimilarprovis
ion permittingdismissalof ‘frivolous
malicious’ filings by paying litigants."

NEW DEATH VERDICTS IN
KENTUCKY

BOWUNG

After goingnearlya full yearwithout a
deathverdict, threedeathverdictshave
beenreturnedin Kentuckyin thefirstpart
of 1991. ThomasClyde Bowling was
sentencedto deathin January,convicted
of shootinga husbandandwife in Lexi
ngton. Even after the trial, many issues
including motiveremainunresolved.

HUNTER

In March a Clark Countyjury returneda
deathverdict against18-year-oldJames
Hunter, accusedand convicted of
arson/murderin the deathof his wife.
Hunterwas at home at the time the fire
broke out, and receivedburns which
hospitalizedhim for abouta month.

Although therewere. numerousindica
tionsof mentalandemotionaldisorders,
no evaluationwaspresentedat trial, and
theCourtrefusedto allow a oneor two-
day delay to permit completion of an
evaluationprior to penalty phase. Mr.
Hunter’s attorneys,who had no prior
capital experience,did not seekassis
tancefrom the DPA’s Capital Trial Unit
or any other experiencedcapital prac
titioners. Mr. Hunter hasbeen finally
sentenced,and his appeal is being
prepared.

SANBORN

And on April 5, a JeffersonCounty jury
returned a death verdict against Par
ramoreLee Sanbom,convictedof rape,
sodomyandmurderin the 1983deathof
a Heniy County woman.Sanbornhad
previouslybeenconvictedandsentenced
to death,but theconvictionwasreversi
by the Kentucky Supreme Court,
primarilybecauseof blatantandrepeated
prosecutorialmisconduct which the
Courtlikened to a "lynching."

On retrial, venuewaschangedto Jeffer
son County.After two weeksof trial in
which Sanborn’s identity as the killer
wasconceded,thejury wasinstructed to
begin its penalty phasedeliberationsat
about 11:00p.m. on Friday night. The
deathverdictwasreturnedin lessthanan
hour. It was the first deathverdict im
posedby aJeffersonCountyjury innear
ly five years.

As this is written, final sentenceand a
newtrial motionarepending.Amongthe
issuesto belitigatedare theCourt’scon
ductofvoirdirethejury wasselectedin
less than two days,with the judge con
ducting theentire voir dire, thecourt’s
refusal to admitexpert testimonyin the
guilt phaseasto Sanborn’sextremeemo
tional disturbance,andthe admissionof
testimonyby a ministeras to his conver
sations with Sanbornprior to the first
trial, when he had met with him at
defensecounsel’srequestin preparation
for a potentialpenaltyphase.

THINGSARE TOUGH ALL OVER

Even the New Jersey SupremeCourt,
whichhadreversedtwenty-fiveconsecu
tive deathverdicts,hasçially affirmed
one, State v. Marshall. Readersmay
recognizethe caseas having beenthe
subjectof abest-sellerby JoeMcGinniss
anda TV movie starringRobertUrith In
a 110-pageopinion, theCourt identified
no lessthanelevenconstitutionalerrors,
including Bradyviolationsandprosecu
tonal misconductin drawing negative
inferencesfrom Marshall’s requestfor
counselduringaninterrogation,butcon
cludedthat all errorswereharmless.In
dissent,JusticeHandlerstated,

Finally,thebell tolls.ThisCourtfor the
first time affirmsboth the murdercon
viction anddeathsentenceof a defen
dantprosecutedforcapitalmurder.The
Court’s decisionand judgment serve
only to confirm theintractableconstitu
tionalinfirmities of our capital-murder
jurisprudence,its unfathomablein
coherenced unmanageablecon
tradictions.3

Amen.

STEVE MIRKIN
AssistantPublicAdvocate
Capital Trial Unit
Frankfort

Scroggyv. Kordenbrock,49 CrL 3017
4-15-91.

2Post,3-30-91, p. 9K.

1986,LawyersCooperativePublishing
Company.

JUNE 1991/TheAdvocate28
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S.Ct. 1756, 95 L.Ed.2d2621987.

4O8U.S.238,92S.Ct.2726,33L.Ed.2d
346 1972; See also The Advocate,
August 1990, pp. 22-24.

9Massiahv. U.S.,377 U.S. 201,84S.Ct.
1199, 12 L.Ed.2d2461964.

1049CrL 2031 4-16-91.

Sandersv. UnitedStales,373 U.S. 1,
83 S.Ct. 1068, 10 L.Ed.2d148 1983.

12 489 U.S. 288, 109 S.Ct. 1060, 103
L.Ed.2d334 1989.

‘3494US llOS.Ct.12121990.

‘4494U.S._, 110 S.Ct.12571990.

t5Supran. 12.

16 919 F.2d 1091, 1094 6th Cir. 1990,
cert. denied,49 CrL 30174-15-91.

110 S.Ct. 24121990.
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26TheCourthasbackedaway, however,
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monwealth,788 S.W.2d260 Ky. 1990.

27111 S.Ct. 1031 1991.

28111 S.Ct. 9021991.

29March 11, 1991,p. 24.

°iii S.Ct.at 905.

31111 S.Ct. at 904.

33Mississippiv. Turner, 111 S.Ct. 1032
March 2, 1991.

LeLys Rouge,Ch. 71894.Thanks
to Vince Aprile who knew who saidit.

The Courier-Journal, 5-1-91.

36 Sanborn v. Commonwealth,754
S.W.2d534 1988.

37 Id. at 538.

38586A.2d 85 1991.

586 A.2d at 199.

OOPS!

An Ohio prisonerservingconsecutive
sentencesof up to 40 years in prison
wasdeniedastay of executionby the
U.S. SupremeCourt in March, despite
the fact thattheprisonerwasnot under
asentenceof death!

Martin Crago had appealedhis sen
tence to the Court, asking that the
Court review claims that Crago’strial
and sentence were unfair. In an error
whichCourtofficials couldn’texplain,
the Justicesreviewedthe case as if it
wereacapitalcase,andorderedthatan
executionproceed.

From Life Lines, apublicationof the
NationalChapterto Abolish theDeath-
Penalty, April/May/June1991 issue.

Victim’s Character no issuein penalty

In considerationof the penalty in a capitalcase,
shouldit matterwhetherthevictim was a reprobateor
a model citizen?Attorney GeneralDick Thornburgh
saysyes. We disagree.

The attorneygeneralin a Tennesseecaseurged
the U.S. SupremeCourt to allow juriesto take into
accountthecharacterof thevictim, andalsoto learn
aboutthe grief of thesurvivors.

While thatpositionmay seemconsistentwith the
overdueemphasison victims’ rights, it venturesinto
the dangerousterritory of personaldistinctions.In
effect, onevictim would be regardedashavingmore
fundamentalworth thananother,andwhile individuals
arefree to their own opinionon that point, it shouldn’t
enjoythe sanctionof thecourt.

Statesthat allow capitalpunishmenthavewell
developedsystemsfor weighingmitigatingand
aggravatingcircumstances.Likewise, requirements
for capitalcasesarespelledout precisely.It is the
crime that dictatesthepunishmentand thecrime
usuallyspeaksfor itself. Who or what thevictim was,
or whetherhis characterwas exemplaryor shady,
shouldn’tmatter.Nor shouldthe numberof mourners
or thedepthof their sorrow be a factor, Introductionof
that issueis excessivelyinflammatory.

If theSupremeCourtoverruleslower court
decisionsbarringsuchevidence,thepenaltyphasesof
capital trials in someinstanceswould degenerateinto
conflicting testimonyaboutthe characterof the dead
victim, which hasnothing to do with eitherthe crime
or thedefendant.

The deathpenalty is too seriousa businessto allow
extraneousevidenceor appealsto emotion.

THEPADUCAHSUN,APRIL 28, 1991, Reprintedby permission.
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DEATH WITHOUT DELIBERATION
StateSupremeCourtAppearsReadyto UpholdanyCapital Conviction

no matterwhat trial errors occur

Thefollowing was a February 17, 1991
editorialfrom theSanFranciscoExa,niner.

The California SupremeCourt has upheld
more than 30 deathpenalty convictions and
sentencesin a row, despite obvious and
eyebrow-raisingerrorsin anumberof them.It
virtually doesn’tmatterhow sloppy thetrials
are. No matter what happens,the court will
call it "harmlesserror," and the verdict and
sentencewill be upheld. A death-penalty
defendantin California hasas much chance
with the stateSupremeCourt asacivil rights
worker in the 1960s hadwith a Mississippi
justiceof the peace.Hecan’t win.

This is not amatterof beingfor oragainstthe
deathpenalty or of coddlingcriminals. Even
thosewhosupportthedeathpenaltyagreethat
if thestateis to takea life, it mustdo sowith
greatcareand with full observanceof basic
constitutional rights. In California, this re
quirementis beingflagrantlyignored.

When the California voters removedRose
Bird, JosephGrodinand CruzReynosofrom
the stateSupremeCourtin 1986, they senta
messagethat they wanteddeathpenalty con
victtonsupheld.TheMalcolmLucascourthas
takenthat messageto heart-inspades. As a
result,theCalifornia SupremeCourtnow has
one of the highestaffirmanceratesin capital
casesin the nation,higherthanTexas,Florida
and Virginia, the deathbeltstates.TheLucas
courtis soresult-orientedandideologicalthat
it has all but abandonedthe vital task of
making surethat theConstitutionis followed
andthat the rule of lawremainsthelaw ofthe
land.

Herearethestartlingfactsofafew casesthat
the cowl hasdecidedin recentyears:

* In 1989, WatsonAllison wasconvicted
of murdering Leonard WesleyPolk
during a robbery, andhe was sentenced
to die. In sentencingAllison, the judge
referredto his long andviolent criminal
record as aggravatingcircumstances
leadingto thedeathpenalty.Unfortunate
ly, thejudgegot it wrong.Allison hadno
prior criminal record.

JusticeStanleyMosk summedup thesitua
tion when he wrote in dissent:"The error
wasparticularlyegregiousin this instance,
for thejudgeobviouslydid not recollectthe
facts.Whetherhemerelyfailed to recallthe
evidence,or acwallyhadsomeothercasein
mind, we shall neverknow becauseof his
death.He emphasizedthe‘criminal record
of the defendant,’and again stressed‘the
long anddistinguishedrecordof thedefen

darnin the criminal annalsof the county.’
To the contrary, there was no evidence
whateverconcerningany prior violent
criminalconduct by this defendant. He has
never servedtime in prison nor been con
victed of a felony."

Nonetheless,the Supreme Court found this
"harmless error.’

RichardWilliam Garrisonwas convicted
of two murdersandarobbery.In January
1981, hewassentencedto die in the gas
chamber. Garrison’s court-appointed
lawyer, oneBlendonBeardsley,who has
sincedied, was an alcoholicwho drank
excessively throughoutthe trial. The
court’s own opinion concededthat
"Beardsleydrank in the morning,during
court recessesand throughout the eve
ning." Thecourtbailiff reported"that he
was in close contact with Beaxdsley
throughout the trial, that Beardsleyal
ways smelledof alcoholbut that hedid
not see Beardsleystaggeror sleep in
court.’,

One day during jury selection,Beardsley
wasarrestedfor dronkdriving on his way to
the courthouseand was found to have a
blood alcohol level of .27--threetimes the
legal limit for driving.

Yet the SupremeCourt found that Garrison
hadreceivedtheeffectiveassistanceofcoun
sel as required by the U.S. andCalifornia
constitutions.

Jeffrey Sheldonwas convictedof first
degreemurder and kidnapping in 1989.
During the penalty phaseof the trial
Californiahasseparateguilt andpenalty
phasesin capitalcases,thejury was told
aboutaprevious"crime"for whichhehad
beenprosecuted--themurder of a
policeman--andevidence about that
"crime" wasadmitted.However,Sheldon
hadbeenacquittedof thatcharge,andthe
evidencewasinadmissibleas amatterof
law.

Nonetheless,the SupremeCourt found this
"harmlesserror."

CharlesEdwardWhitt wasconvictedlast
year of onecountof first degreemurder,
one count of robbery and one countof
assaultwith a deadlyweapon.The jury
sentencedhim to die. During the penalty
phase,Whitt took the wimessstand,and

his lawyer askedhim, "Why do you
deserveto live?" Theprosecutorobjected
to this question,andthejudgesustained
theobjection.In sodoing, thejudgevio
lated the UnitedStatesSupremeCourt’s
rule thatcapitaldefendantsbeallowedto
introduce any relevant mitigating
evidence.Whitt wantedto saysomething
mitigating. What could be fairer thanal
lowing him to look thejury in the eyeand
say, "Don’t kill me because? In this
case,the judge summarily refused to let
himdo that, a clear violation of the law.

The stateSupremeCourt found this "harmless
error."

There are many similarexamples,all ofwhich
lead to the sameconclusion:The state
SupremeCourt is ignoring seriouserrorsin
capitaltrials andrubber-stampingconvictions
without adequatereview. "Harmless error"
meansthat an error occurred,but the court
believesthatthe sameresultwould havebeen
reachedevenif the error had not occurred.
Can thecourt be so sureof whatwould have
happenedif WatsonAllison’s judgehad not
confusedhim with someoneelse,or if Richard
Garrison’slawyer had not beendrunk at his
trial orif JeffreySheldon’sjury hadnot heard
aboutacrimehedid notcommitor if Charles
Whiu hadbeenallowed to tell thejury why he
shouldlive?

The court is making up law to fit eachcase,
without concernfor an overallrationale.For
example,if theprosecutormisstatesthelaw to
thejury, thecourt saysit’s OK becausethe
judgegot it right. If the judge missiatesthe
law, the court says it’s OK becausethe
prosecutorgot it right. If both thejudgeand
theprosecutormisstatethe law, thecourt says
it’s OKbecausethedefenselawyergot itright.

The votershavestatedoverwhelminglyand
repeatedlythat they want the deathpenalty.
Panderingto public opinion, the Supreme
Court has abandonedits responsibility to
make sure that the Constitutionis enforced.
Eventually, we are certain, manyof these
caseswill be overturnedby the federalcourts.
In themeantime,thecourt hasforgottenthat
unlessit observesthe law, it will soon lose
justice.

WILLIAM R. HEARST, Ill, Editor, San
Francisco Examiner. Reprinted by permis
sionof theSanFrancisoExaminer.Copyright
1991 SanFranciscoExaminer.
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PLAINVIEW
Search andSeizure Law

FOURTH AMENDMENT
The right ofthepeopleto besecure
in their persons,houses,papers,
andeffects,againstunreasonable
searchesandseizures,shallnot be
violated, and no Warrants shall
issue,but upon probablecause...

SECTION 10
KENTUCKY CONSTITUTION
The peopleshall be securein their
persons,houses,papersand pos
sessions,from unreasonable
searchand seizures;andno war
rant shall issueto searchanyplace
or seize any person or thing,
without describingthem as nearly
as may be, nor without probable
causesupportedby oath or affir
mation.

California v. Hodan

In Terry v. Ohio, 392 U.S. 11968, the
Courtstatedthat a seizureoccurs"when
everapoliceofficeraccostsanindivIdual
andrestrainshis freedomto walk away,"
which happens"when the officer, by
meansof physical force or show of
authority,hasin somewayrestrainedthe
liberty of a citizen."

In United Statesv. Mendenhall,446U.S.
5441980,theCourtstatedthat aperson
wasseizedfor Fourth Amendmentpur
poseswhen "in view of all of the cir
cumstancessurroundingthe incident, a
reasonablepersonwould havebelieved
that he wasnot free to leave." This test
wasreaffirmed as late as Michigan v.
Chesternut,487 U. S. 567 1988, just
threeshortyearsago.

It was in this context that youngHodari
D. wasstandingwith otherson a streetin
Oakland,California,whentohischagrin,
police officers appeared.Perhapsbe
causeof the rock cocainein his posses
sion,or perhapsbecausehe hadtired of
confrontationwith the police whenever
he gatheredon thestreetsof his city, he
andhis friends took off. After a chase,
Hodari threw away his rock and was
shortly thereafter tackled. The United
StatesSupremeCourt grantedcertiorari
following a California decision that
Hodarihadbeenseizedillegally whenhe
saw the police running towardshim.
California v. Hodari, 49 Cr.L. 2050
April 23, 1991.

The only questionfor the Court was
"whether, with respectto a show of
authorityaswith respectto applicationof
physical force, a seizureoccurs even
though the subjectdoesnot yield." The
sevenmembermajority held in an
opinion written by JusticeScalia that it
doesnot.

JusticeScalia borrows liberally from
commonlawnotionsof arrestin reaching
his decisionregardingwhen a seizure
occurs.Rejectingthe Mendenhalltestas
statedabove,he insteadwrites that such
an arrestrequireseitherphysical force,

suchas touching,or "submissionto the
assertionof authority."Thus,by fleeing,
Hodarifutilely avoidedarrestandmissed
the protectionsof the Fourth Amend
ment.EventhoughHodariclearlydidnot
feel free to leave, under Mendenhall
neither had he been seized for Fourth
Amendmentpurposes.Thus, even
thoughthe police had neitherprobable
causerioT a reasonablesuspicionwhen
they began to chase}lodari and his
friends,that iswithout significanceto the
Fourth Amendment analysisprecisely
becausetherewasno seizure.

The opiniongathereda surprisingseven
justice majority, demonstratingthe ex
tent to whichFourth Amendmentclaims
will be planted in rockysoil henceforth
in the SupremeCourt. It further demon
stratesaproclivity to abandonprecedent,
both hallowed and recent, in order to
pander to perceivedneedsof the law
enforcementcommunity.

Only Justice Stevens and Marshall
remain.Thedissentersstatethemajority
opinion has "significantly limited the
protection provided to the ordinary
citizen by the Fourth Amendment,"
They fear that the opinion "will en
courageunlawful displays of force that
will frightencountlessinnocentcitizens
into surrenderingwhateverprivacy
rights they may still have." The dis
sentersnote the irony that the citizen
himselfby his submissionto theshowof
authority, or on the other hand by his
decision to flee, will himself decide at
whatpointhisFourthAmendmentrights
come into effect.

THE KENTUCKY COURT
OF APPEALS

Coker andPritchard v. Commonwealth

TheKentuckyCourtofAppealshaswrit
tenasignificantSectionTendecision. It
is entitledCokerandPritchard v. Com
monwealth,Ky. App., S.W. 2d.
....._.March8, 1991,Lobepublished.In
this decision,written by JudgeWilhoit
aridjoinedby JudgesStumboandLester,
the Court puts somemeatonthebonesof

This regularAdvocatecolumn reviews
all publishedsearchand seizure
decisionsof the UnitedStatesSupreme
Court, the Kentucky SupremeCourt,
andthe KentuckyCourtof Appealsand
significant cases from other jurisdic
tions.
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SectionTen. Here,thepoliceexecuteda
search warrant for 814 Glen Hollow
Road.Thatsearchproducednoevidence.
Howeverthe police did find that Coker
was moving to Royal GardensCourt.
LatertheofficersfoundCokerat thenew
addressandarrestedhim there.

Following thearrest,thepolicecalledthe
district judge at his home,desirousof
searchingCoker’s new apartment.The
judge advisedtheofficer to simply alter
the old searchwarrantby inserting the
new address.That wasdonewithout the
district judgesigningthe "new" warrant.
The police executedthe new warrant at
the Royal GardensCourt apartmentand
found cocaine, marijuana, and drug
paraphernalia.Coker’s motion to sup
presswasdeniedin Circuit Court based
upon the good faith exceptionto thewar
rantrequirement,citing United Statesv.
Leon,468U.S. 8971984.TheCourtdid
no analysisunder Section Ten of the
KentuckyConstitution.

The Court of Appeals reversed.Sig
nificantly, the Court based its reversal
entirelyuponSectionTen.UnderSection
Ten,both the affidavit and warrantwere
faulty for notmentioningtheRoyalGar
dens Court address. "No affidavit was
everpresentedto thejudgeto supporta
warrant for thesearchof thosepremises.
At besthereceivedanunswornoralstate
ment. It hasalso beenlong recognized
that an oral statementis insufficient to
supporttheissuanceofasearchwarrant."

TheCourt furtherrejectedany good faith
on thepartof thepolice officers,Even if
Leon appliesunderSection Ten, which
the Court doesnot assume, ‘we arc
astonishedthat one would considerthat
the warrantwasreasonablyrelied upon
by the police."

Ultimately, theCourtheld that thesearch
had beenillegal, and that all evidence
seizedhad to have been suppressed.
While theCourtacknowledgedthatthere
weresocietalcosts to suchsuppression,
theCourt remindedall of us that "It is
much better that a guilty individual
should escapepunishment than that a
court of justice shouldput asidea vital
fundamentalprincipleof thelaw in order
to securehis conviction’, citing Youman
v. Commonwealth,189 Ky. 152, 224
S.W. 860, 866 1920. This caserepre
sentsa fine analysis,anda refreshinguse
of our state constitutional search and
seizureprovision.

Creechv. Commonwealth

The Court decided anothercaseon
March 22, 1991,also to bepublished.In
Creech v. Commonwealth,Ky. App.,
_S.W. 2d_March 22, 1991, the
Court revisitedthequestionof when the

police may investigatethe occupantsof
acarshortof probablecause.

In this case,Creech and a malecom
panionwerein acarbentoverfacingeach
otherat 2:45 a.m. in thecornerof a dark
parking lot in Covington. When the
police pulled into thelot, Creechsought
to leave, but insteadwasflaggeddown.
Once Creech was stopped, the police
found narcoticsin plain view. Theques
tion, however, was whetherthe police
couldstopCreechin thefirst placeunder
Terryv. Ohio, 392U.S.1,88S.Ct.1868,
20L.Ed.2d889 1968.

In a surprising opinion, the Court held
that the stop was legal. "It would be
reasonableto suspect,consideringthe
totalityof thecircumstances,thatCreech
and his companioncould havebeenin
volvedwith astolenvehicleor certainly
could have been engagingin some
criminal activity at the time and place
Kim observedthem."Thus,theevidence
whichsoonbecamereadily apparentwas
admissibleat the defendant’strial.

Unfortunately, the Court gives little
guidance regarding their reasoning.
What differentiates this case from the
hundredsof similar caseswhich the
police face every night? Is the Court
sayingthat the policemaymakea Terry
stopof everycarin aparking lot at night?
TheCourtsimply doesnothing to inform
the policeor theBar aboutwhy this case
is unique.If it is not unique,thenthecase
is wrongly decided and should be
reversedby the SupremeCourt of Ken
tucky. If it is unique, then the Court
shouldsayso.

Irvine A. Smith v. Commonwealth

The Court also renderedan interesting
decisionin Irvine A. Smithv. Common
wealth on March 29, 1991, not to be
published.Here,Smith was stoppedfor
speeding,and subsequentlyarrestedfor
driving on a suspendedlicense. A pas
sengercompartmentsearchrevealedan
empty gun pouchand spent shells. A
requestto searchthetrunk wascountered
with an obscenitylaced expressionof
indifference.Thesearchof thetrunk then
revealeda plastic garbagebag of
marijuana.Thetrial courtdeniedthemo
tion to suppress.

The Court of Appeals, however,
reversed.TheCourthadnoproblemwith
theinitial search,sayingthat it wasinci
dent to Smith’s arrest. It wasthe search
of the trunk that wasproblematic.The
Court rejectedthat a searchincident to
thearrestextendedinto the lockedtrunk.
Further, the search could not be con
ductedas a probablecausesearchunder
United States v. Ross, 456 U.S. 798
1982andEstepv. Commonwealth,Ky.,

663 S.W. 2d 213 1983, becausethe
existenceof the gun pouch and spent
shellssimply gaverise to no belief that
thecar containedcontraband.Thus, the
searchwas illegal, and Smith’s condi
tional pleawasto bevacated.

THE SIXTH CIRCUIT

UnitedStatesof America v. Crotinger

TheSixth Circuit consideredtwo search
and seizureissuesin thecaseof United
StatesofAmericav. Crotinger,928 F. 2d.
203, 6th Cir. 1991. Here, the police
pulled over a cargoing 66 in a 55 zone
on Interstate40. Thepolicenoticedwhite
pills on thefloor of thecaras they asked
for a license. When they returned,they
could no longerseethe pills, but they
couldsmellmarijuana.Theowner’swife
then consentedto a searchof the car,
whichresultedin two smokedmarijuana
cigarettesbeing found in an overnight
bag. The mother lode, however, was
found in a searchof thetrunkof thecar,
specifically 122 poundsof marijuana.

TheCourtheldthatapassenger’sprivacy
rights had not beenviolated. First, the
Court held that the stop wasnotpretex
tual sincethedriver wasspeeding.Fur
ther, the Court found this to be aclassic
United States v. Ross, 456 U.S. 798
1982 probablecausecar case.Under
thefacts,probablecausedevelopedinex
orably as the searchoccurred.TheCourt
distinguishedboth Chadwick and San
dersbecauseprobablecausehere was
presentas to theentirecarandnotjust the
containersin thecar.

THE SHORT VIEW

1. Dimeo v. Griffin, 924 F.2d664 7th
Cir. 1991. In a caseof someinterestin
Kentucky, the SeventhCircuit hasheld
that the circumstancesof the racing in
dustry do notjustify specialneedssear
ches. Unlike National Treasury
EmployeesUnion v. VonRaab,489 U.S.
656 1989, the circumstancesof the
racing industry arenot sufficiently sub
stantial to justify allowing randomurine
testing and similar warrantlessseizures
of bodysamples.

2. Peoplev. Wright, Cob.Sup. Ct., 804
P.2d 866 1991. The police may not
searchwithout a warrantthepurseof a
driver who hasbeen in an automobile
accident,despitethe officer’s professed
needfor informationin orderto complete
his report. Accordingly, drugs found
during a searchof the pursehad to be
suppressed.
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3. UnitedStatesv. Hahn, 922F.2d 243
5th Cir. 1991.TheIRS cannotsearcha
car without a warrant as an inventory
without written guidelinesfor an inven
tory any morethana local policedepart
ment can do so, accordingto the Fifth
Circuit, Nor can the IRS "borrow" such
inventoryguidelinesfrom a local police
department.TheCourtreliedspecifically
onthecaseofFlorida v. Wells,110S. Ct.
1632 1990, where the Court "clearly
expressedits view that inventory sear
chesmust beregulatedin order to limit
police discretion andreducethedanger
that inventory searcheswill becomea
disguisefor warrantlessevidentiarysear
ches."

4. State v. Derifteld, IowaCt. App., 48
Cr. L. 1428 1129/91.Oncethe police
searcha car incidentto a lawful arrest,
theymaynot reenterthecarto conducta
secondsearch,according to the Iowa
Courtof Appeals.

5. Commonwealthv. Welch,Pa.Super.
Ct., 4569 A.2d 13871991.Therefusal
to consentto a searchmay notbe intro
ducedagainsta defendantat trial, The
PennsylvaniaCourt analogizedtheir
holdingto thesimilarproscriptionagain
st the use of the invocation of Fifth
Amendmentrightsat trial. "Thepoint of
significance is that one should not be
penalizedfor assertinga constitutional
right....The integrity of a constitutional
protectionsimply cannotbe preservedif
the invocationor assertionof the right
can be used as evidencesuggesting
guilt."

6. Peoplev. Hinton, Calif. Ct. App. 2d
Dist., 278 Cal. Rptr. 36 V6/91.Not to
bepublishedA passengerin a carcon
taininga personagainstwhom thereis an
outstandingarrest warrant may not be
searchedordetainedmerelybecausethey
are in thecarwith sucha person.

7. Commonwealth v. Copenhefer,Pa.
Sup. Ct., 587 A.2d 1353 March 18,

1991.This is truly a modemsearchand
seizurecase.Thepolice obtaineda war
rant for a defendant’scomputer,having
establishedprobablecausethat thecom
puter containedinformation tying the
defendantto a robbery/murder.The
defendant,however, had deleted the
desired information, which was then
storedon the hard drive. The Court
rejectedthedefendant’scontentionthat
thepoliceneededto obtainanotherwar
rant for the harddrive, saying that "An
attempt to destroy evidenceis not
equivalentto a legallyprotectedexpecta
tion of privacy.Appellant’sunsuccessful
attemptto deletedocumentsor files from
his computerdid not create a legally
protectedexpectationof privacy which
would haverequireda secondwarrant
beforethe prosecutionappliedtechnol
ogy to elicit thecontentof files buriedin
thememoryof the computer."

8. Wilner v. Thornburgh, CA DC, 49
Cr.L. 1024 3/29/91.In the turnaboutis
fair play categoryis this decisionby the
D.C.CircuitCourtof Appeals.TheCourt
holds that lawyersapplying for jobs with
theJusticeDepartmentmaybeforcedto
peein a cup.Relying on Skinnerv. Rail
way Labor ExecutivesAss’n., 489 U.S.
602 1989, the Court finds the special
needsof theJusticeDepartmentto out
weigh the diminished expectationof
privacy of the lawyerapplicant.

9. UnitedStatesv. Taketa,923 F,2d665
9th Cir. 1991. Does a government
employeehave a right not to be
videotaped?Accordingto the9th Circuit,
theansweris yes.Here,two drugagents
were suspectedof illegal wiretapping.
Videosurveillancewas setup of oneof
their offices. The9th Circuit held thata
warrantwasrequiredfor the videosur
veillancedueto thefact thatthesurveil
lancewas directedat obtainingevidence
of criminal conduct rather than mere
work-relatedemployeemisconduct.

ERWIN W. LEWIS
AssistantPublic Advocate
DirectorDPA
Clark/ Jackson/ MadisonCountyOffice
Richmond,KY 40475
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SIXTH CIRCUIT COURT HEARS
ACLU CASES

TheSixth Circuit heardoral argumentin
two ACLU of Kentucky casesinvolving
searchandseimre.

In thefirst, Jeffersv. Heavrin,Tony Jeffers
suedthe JeffersonCounty Police Depart
mentandChurchill Downs for searchescon
ductedof Kentucky Derby patrons.Jeffers
was arrestedfor possessionof his allergy
medicationwhich police suspectedmight
be Valium, even thoughthepills bore their
propermarkingsafter police searchedhis
prescriptionpill boule,which waslocatedin
apotatochipcaninside agrocerybag.Police
wereallegedlysearchingfor alcohol,glass
and wcapons.After a three-daytrial con
ductedfor theACLU by Ed Post,Al Quick
andChris Rivers, U.S.Disttictludge Ronald
E. Meredith ruled that the searcheswere
lawful and that Jeffers had consentedto
them by voluntarily entering Churchill
Downs.

TheSixth Circuit foundthat thegatesearch
wasconsenual,butreversedandremanded
on thegroundsthat thepolice usedtheentry
policyof aprivateentity tojustify asearch
otherwisebeyondthe powerof the police
agencyto conduct. Had Churchill Downs
employed private security guards, they
would have eithergranted or deniedJeffers
entry.

Although voluntary consentis a substitute
for probablecauseto search,whenit comes
to arrest,theoffficermust have independent
probablecause.In the totality of the cir
cumstancesthat did notexist here.The bot
tle did notcontaina recognizablecontrolled
substanceJeffersoffered a betieveableex
planationandeven offered to call, or have
the officer call, his doctor. Jeffersmet no
"profile." The can was used to segregate
small items,so there wasnothing unusual
about the pill bottle beingthere. Thepills
themselveswere identifiable by the The
Physician’sDeskReference available to
Officer Heavrin.

Jeffersv. Heavrin a:at. 1991 WL741896th
Cir. Ky.

In thesecondcase,Wilt iamsv. Ellingion, a
Graves County high school student chal
lengedher strip search by school officials
searching for drugs. David Armstrong and
Janice Jacobs handled the case for the
ACLU at trial, where U.S. District Judge
Charles R. Simpson Ill held that the search
was supportedby "reasonablesuspicion"
andwasthus lawful. Nodecisionasyet.

ENTRAPMENT DEFENSEGUIDELINES

The Institutefor Law andJustice,in conjunctionwith the Bureauof JusticeAssistance
publisheda monograph,EntrapmentDefensein NarcoticsCases:Guidelinesfor Law
Enforcement,to provideguidelinesdesignedto minimize the likelihood of a successful
entrapmentdefense,particularly in drugcases.Themonographcontainsfour chapters,
eachaddressinga specificareaof theentrapmentdefense.

Chapter1 definestheentrapmentconceptandbriefly reviews pertinentU.S.Supreme
Courtdecisions.Chapter2 addressesthe alternativestandardsgoverningtheentrapment
defense,while thenextchapterprovidesspecificguidelinesfor dealingwith eachof the
prevailing entrapmentstandards.The final chaptercovers the needfor supervisory
oversightto avoid the entrapmentdefensesuccessfully.

To requesta copyof themonographcontact:Mike McCampbell,Institute for Law and
Justice,1018 Duke Street,Alexandria,Va. 22314703684-5300
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EVIDENCE LAW
Using Ky’ s Constitutionto Challenge
EstablishedEvidencePractices

FOURTEEN AMENDMENT
No stateshallmakeor enforceany
law which shall abridge the
privilegesor immunitiesofcitizens
of theUnitedStates;nor shallany
Statedeprive any person of life,
liberty, or property, without due
processof law; nor deny to any
person within its jurisdiction the
equalprotectionofthe laws.

If someoneaskedyou toidentify thelegal
authoritythatallowstheCommonwealth
to takeasampleofyour client’s bloodfor
DNA testing, what would your answer
be? If you answeredSchmerber v.
California 384 U.S. 757 1966, you
would be wrong but your answerwould
betheanswerofthemajority.Schmerber
doesnot declareKentuckylaw nordoes
it authorizeany stateto forcea defendant
to submitto abloodtest.It only saysthat
underthecircumstancesof that casethe
"search" was a valid searchincidentto
arrestbecauseof the dangerof the al
cohol metabolizing in the defendant’s
system and the reasonablenessof the
limited intrusion to securethe sample.
[384 U.S. at 768-772].Thecourtspecifi
cally limited its conclusion only on the
factsof the presentrecord." The court
noted that "the integrity of an
individual’s personis a cherishedvalue
of our society" and cautionedthat the
holding in thecase"in no wayindicates
that it the Constitution permits more
substantialintrusionsor intrusionsunder
otherconditions."[384 U.S. at 772].

Relyingonthe lastparagraphof Schmer
ber, you couldarguethat becauseyour
client’s DNA is not goingto evaporateor
metabolizethe 4th Amendmentwould
prohibit taking a blood samplefor that
purpose.[Winston vs. Lee, 470 U.S. 753
1985]. But the problem is that for 25
yearsno onehaspaid anyattentionto the
last paragraphof the majority opinion
andconsequentlyeverybody thinks that
Schmerberauthorizesa blood test
anytime a police officer or prosecutor
says that she needsit. Winning a 4th
Amendmentclaim would be a real ac
complishment.

Thissituationis anunhappyresultof Bill
of Rights worshipthat defenselawyers
havebeenguilty of for years. Defense
lawyershavefocusedon thefederalBill
of Rightsfor so long that our knowledge
of statelaw hasatrophiedand now that
federalcasesarecomingdownagainstus
we haveto scrambleto find outwhatthe
state law is and how we cars use it to
protectourclientsfrom unfair treatment.
The statelaw in many casesis favorable
to our clients. The questionis how

lawyerswith heavy caseloadscan find
thelaw that theyneedwhentheyneedit.
In this article, we aregoing to examine
theissueof whethertheCommonwealth
can force acriminal defendantto submit
a blood sample for purposesof DNA
testing.The issueis importantfor many
reasonsbut chiefly becausethe issuein
volves all aspectsof Kentucky law,
statutes,rules,commonlaw andconstitu
tional law. By examiningthelaw, wewill
be ableto look at the important sources
of informationandlegal authoritiesthat
will be useful in considering other
evidencequestions.

It is importantnot to limit your argument
to the KentuckyBill of Rights.Thereis
a lot moreto ourargumentunderthestate
constitutionthancitation of somesection
of theBill of Rights.Bareassertionsthat
Section 10 prohibits compelled blood
testsarenot going to impressthe court
very much becausecomparisonof the
languageof Section10with thelanguage
of the 4th Amendmentshows that it is
quitesimilar. Underthesecircumstances,
thecourtcandecideaccordingto itsown
preferences.But thecourt’s discretionin
ruling will be limited if it knowsthatRCr
7.24 doesn’tauthorizecompelledblood
tests in criminal cases,that undercom
mon law a person’sbody cannotbesub
jectedto non-consensualintrusion in the
absenceof a positive enactmentof law,
that Section11of the Constitutioncon
stitutionalizes this principle, and that
Section11 prohibits forceddisclosureof
any factthatmight incriminatethedefen
dant,testamentaryor otherwise.

To obtainthis informationit is necessary
to develop a method of approachinga
casethat goesbeyond citing the state
constitutionalanalogueof afederalright.
To obtain this information we have to
examine the structure of government
underthestateconstitution,thehistoryof
law in Kentuckyandelsewhere,thesub
stanceand interplayof Kentucky com
mon and statutory law, and the text,
structure,and meaning of the Bill of
Rightsof theKentuckyConstitution.The
order in which the method is set out is
significant and intentional. Eachof the
first threepartscontributesto anaccurate

‘1

This regularAdvocatecolumn reviews
new evidencecasesdecidedin Ken
tuckyandfederalcourts,anddealswith
specific evidentiary problemsen
counteredby criminal defenseattor
neys.
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understandingoftheBill of Rights.There
really is no wayto find out whattheBill
of Rightsmeansexceptby goingthrough
thelegal history anddevelopmentof the
particularissuefirst. And it is important
to makeanaccuratestatementof thelaw
whenyou first makeastateconstitutional
argument.Youwill befacinganunrecep
tive audience.Peopleare not used to
dealingwith theKentuckyConstitution,
and, whereblood tests are concerned,
they think they know what the law is.
Telling judgesthat they don’t know the
law is no easytask.The only way to do
this effectivelyis to beassureasyou can
of your groundsandready to backup
your assertionswith definiteproof. Con
structionof correctargumentsis not that
hard, asI hopewe will seebelow.

EXPLANATION OF THE
PROBLEM

For purposesof this article assumethat
during their investigationof a robbery
casein which the prosecutingwitness
receivedaseriousknifewoundthepolice
foundfreshbloodat thescenethatupon
testing turnedout to be a typedifferent
from that of the prosecutingwitness.On
thebasisof a weakeyewitnessidentifica
tion by the prosecutingwitness your
client hasbeenarrestedand jailed on a
criminal complaint. No other evidence
implicating your client hasbeenfound
so, citing Schtnerberand Newman v.
Stinson, Ky., 489 S.W.2d 826 1972
along with the needfor the test, the
prosecutorhas filed a motion to get a
sampleof your client’s blood for DNA
identification.How do you preventthis?

INITIAL RESPONSE

The caseis in the district court at this
point becauseof thecriminalcomplaint.
Your client is chargedwith first degree
robbery, a Class B felony. Thereis no
needto get fancy or to worry about the
Bill ofRightshere.Thewinningresponse
is lackofjurisdiction to grantrelief on the
motion.

The district court is a court of limited
jurisdiction, "and shallexerciseoriginal
jurisdiction as may be providedby the
GeneralAssembly." [Constitution,Sec
tion 1136].Thedistrict courthasjuris
diction to disposeof all juvenilematters
andall misdemeanorcases,but it does
not have jurisdiction to make a final
deposition of any felony. [KRS
610.0101; 24A.1 101, 2; 24A.1301.
In felonycasesit hasjurisdiction concur-

- rent with the circuit court "to examine
any charge of a public offense
denominatedas a felony or capital of
fense. . . andto commit thedefendantto
jail or hold him to bail or other form of
pretrial release," [KRS 24A.1103].
Thisisit asfaras felonyjurisdictiongoes.

TheCriminal Rulesplacesimilar limita
tionsonthedistrict court in felonycases.
UnderRCr 3.141, theonly thing that a
district court may do at the preliminary
hearingon a felony chargeis determine
probablecauseand hold the defendant
over for the grand jury. There is no
provisionin the statutesfor the district
courtto entertainmotions in thenatureof
discovery,which is what a motion for a
bloodtestis. UndertheConstitution,the
district court’s jurisdiction is only what
the GeneralAssembly saysit is. In the
absenceof specificauthorization,thedis
trict courtcouldnotrule favorablyonthe
motionfor bloodtestevenif it wantedto.
The text of RCr3.07 confirmsthis con
clusion.

In that rule, the modeof proceedingis
determinedby thenatureof the charge.
In a felony case,a districtjudgedoesnot
haveauthorityto try theoffensecharged
andthereforethejudge"shallproceed"in
accordancewith Chapter3 of the Rules.
A judge may proceedunder Chapter7
[discovery] of the rules only whenshe
has"authority totiy theoffensecharged."
The districtcourt is compelledto honor
this limitation becausethe rules govern
all proceedingsin the Court of Justice.
[RCr 1.021],Themotion for theblood
samplefails in the district courtbecause
the court is forbidden by the criminal
rules,by Chapter24A of thestatutes,and
by Section 111 of the Constitution to
grant the relief requested.There is no
need to resortto any other part of the
constitutionat this point.

THE NEXT STAGE OF THE
PROBLEM

Assumenow that the Commonwealth
hasobtaineda first degreerobberyindict
ment by direct submissionto the grand
jury. TheCommonwealthflies thesame
motion in thecircuitcourtandthecircuit
judge entersan order grantingyou dis
coveryandgranting theCommonwealth
reciprocaldiscovery.Thejudgehasseta
pretrialdateto hearyour objectionto the
motion for blood test and the
Commonwealth’sclaimthat it is entitled
to thebloodsample.

RESPONSEIN THE CIRCUIT
COURT - RULES

Thecircuit court hasjurisdiction of this
charge,so a different approachis re
quired.[Constitution,Section11251. It
is easyto dealwith the discoveryargu
ment becausethe text of Chapter7 does
not allow the discoverythat the Com
monwealthseeks.It is important to note
first that discoveryin criminal casesis a
relatively recent innovation, becoming
availableonlyin 1962whentheCriminal
Ruleswereadopted.[Ky. Acts, 1962,Ch.
234,p. 807]. RCr7.24in itspresentform

wasnotadopteduntil 1968. Before1962,
the Criminal Code of 1854 madeno
provisionwhateverfor discoveryor in
spection. [Carroll’s Kentucky Codes,
1948 Rev., Ch. 4, Sections 150-153;
Evansv. Commonwealth,Ky.,19S.W.2d
1091, 1093-10941929].Productionof
evidencewaslimited to depositionsand
subpoenasto appearat trial. At common
law, therewas no discoveryat all. [6
Wigmore Evidence,Section 1845, Sec
tion 1860, Section 1859 Chadbourne
Rev., 1976; 2 LaFave and Israel,
Criminal Procedure, Section 19.3
1984, Becausetherewasno discovery
before the enactmentof the criminal
rules, discovery irs Kentucky criminal
casesis what theSupremeCourt saysit
is inChapter7 andno more.

A circuit judge proceedingunder RCr
7.24 is limited by what the rule allows.
Thecircuit courthasno authority on its
own to go beyondthe limits of the rule
and the rule doesnot provide for com
pelled blood tests. It only allows for
reciprocalinspectionsandfor copyingof
the resultsof scientific testsor physical
examinations"which the defendantin
tendsto introduceasevidence,"or which
were preparedby "a witness who the
defendantwishes to call at trial." [RCr
7.243Aii]. In a recent addition,the
rule providesthat if a defendantintends
to rely on a defenseof mentaldiseaseor
defect,a courtmayorder him to submit
to a "mental examination." [RCr
7.24Bii. The defendantis granted
confidentiality if hedoesparticipate,but
he also canrefuse to submit to the ex
amination. [RCr 7.243B; 3C. l’his
right of refusal is analogousto the right
of a civil litigant to refuseto submitto a
physical examinationfor determining
blood groupsunderCR 35.01. A party
who refusesto submit to the testsmay
sufferproceduralpenaltiesandmay lose
his casebut the courtcannotcoercesub
missiontothetestby itscontemptpower.
[CR37,022d].Thecourtcannotcom
pel submissionto an invasionof a
litigant’s body.Thereasonsfor this result
is found in the limits of the court’s
authorityand in thecommonlaw.

RESPONSEIN CIRCUIT COURT-
JURISDICTIONAND

COMMON LAW

TheSupremeCourtunderSection116 of
the Constitution is authorizedto enact
"rules of practiceandprocedurefor the
Courtof Justice."Bydefinition, rulesof
practiceand procedureexist to provide
an orderly frameworkfor the exercise
and applicationof the substantivelaw.
Section 116 cannotbe a basisfor com
pelledblood testsin criminal cases.The
SupremeCourthasneverandlegally can
neverenactacourtrule that would sup
port a forcedblood test. It would be an
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abuseof thelimited authoritygiversto the
CourtunderSection116. Rather,only the
GeneralAssemblyof Kentuckyhasthe
authority, if it exists, to compel a blood
test.

Section29of the Constitutionassignsthe
legislativepower of governmentto the
GeneralAssembly.A major part of that
power is the authority to declarepublic
policy, that is, the authority to decide
whatthelaw of Kentuckyshould be, "It
is elementarythat the legislativebranch
hasthe prerogativeof declaring public
policy and that the merewisdomof its
choicein thatrespectisnotsubjectto the
judgmentofacourt." IFann v. McGuffey,
Ky., 534 S.W.2d 770, 779 19751.The
SupremeCourt hasrecently recognized
thelimitation of itsauthority todealwith
subjectsof substantivelaw in Mash v.
Commonwealth,Ky., 769 S.W.2d 42
1989.TheretheCourt noted that Sec
tion 29 of the Constitution "gives all
legislativepower to our General As
sembly"and thatSection28 of the Con
stitution"prohibits all personsor collec
tions of personsof one of the three
departmentsfrom exercisinganylegisla
tive power properly belonging to the
other one." In Mash, theCourt acknow
ledgedthat it hadno authority to add to
thestatutegoverningarrest.

Reviewof thestatutesshow 11 instances
in which the General Assembly has
authorizednon-consensus!bloodtesting
or forced medicaltreatmentandtesting.
‘Fhree of the statutesare the "implied
consent"statutesfor DWI. In eachsuch
statute,the subjecthas theright to refuse
the test,althoughhedoessoatthecostof
his driving privilege. IKRS 189.520;
189A.100; 186.565]. Children must be
immunizedagainstdiseasesunlessthere
is a religiousobjectionand,unlessthere
is a religious objection, each newborn
child must be testedfor PKU EKRS
214.034;214.155].

Therearefoursituationsin which a blood
test is required.A physician must get a
bloodsamplefrom a pregnantwomanat
her first presentationin order to testheT
for syphilis. [KRS 214.160]. KRS
406.081requiresaputativefatherto sub
mit to abloodtesttodeterminepaternity.
KRS 2 15.540 requires a personpre
viouslydiagnosedtohavetuberculosisto
submit to testing and hospitalization.
And, a convictedprostitute"shall be re
quired to undergoscreeningfor human
immunodeficiencyvirus infection." The
person"shall submit to treatmentand
counsellingasaconditionofreleasefrom
probation,communitycontrol or incar
ceration." [KRS 529.090.This statute
standsin contrast to KRS 214.1815
whichprohibits HIV testingwithout in
formedconsentexceptin casesof emer
gency.

Both CR 35.01 and RCr 7 were enacted
as statutesby theGeneralAssembly in
1952and1962, well beforethe adoption
of Section 116 of the Constitution.All
these statutes indicate hesitation to force
anyoneto submittoy form of medical
or physical testing or treatment.Five
specificallyprovidethai apersoncannot
becompelledto submit while two more
allow for a religious exemption. A
womanmayavoidthesyphilis testby not
seeinga doctor. In any event,the statute
doesnot authorizethedoctor tocoercea
sample.A person must submit to TB
testing and treatment,but only after
beingdiagnosedfor thatdisease.A con
victedprostitutemust submit to testing
andtreatment,but only afterconviction.
Theonly pre-adjudicationbloodtest that
canbecompelledunderthestatutelaw of
Kentuckyis the testof a putativefather
underKRS 406.081.But thepurposeof
this testis determinationof paternityfor
purposesof child support. The only
reasonableconclusionto bedrawnis that
the General Assembly hasdetermined
the public policy of Kentuckyto be that
no person,exceptin theinterestof public
health,supportof children, or after ad
judication of guilt of a crime, may be
compelledtosubmitto anymedicaltreat
mentor physical tests.

Ofcourse,theprosecutioncanarguethat
where a specific statute has not sup
planted the common law, the common
law prevails. [N. Ky. Port Auth. v. Cor
nell, Ky., 700 S.W.2d 392 19851. But
the commonlaw is clearlyagainst such
an argumentfor compelledtesting. The
subordinatecourtsof theCourtofJustice
arerequiredto follow the precedentsof
theappellatecourts.[SCR 1.0405].The
precedentsareclear

"Every human being of adult years and
soundmind hasa right so determinewhat
shall bedonewith his own body." Tabor v.
Scobee,Ky., 254 S.W.2d474,47519521.

The only exceptionto this rule occurs
whenthereisanemergencythat prevents
the person from indicating his desires.
Thisrule is notan innovation.In English
common law, the most fundamentalof
the"absolute"rights enjoyedby thesub
ject was the "right of personalsecurity"
which consistedof "a person’slegal and
uninterruptedenjoymentof his life, his
limbs, his body, his health, and his
reputation." [1 Blackstone,Cornmen
lanes,[1765], U. of ChicagoReprint,p.
125 1979; Posner,The Economics of
Justice,p. 15-18 1983]. This right is a
naturalright that pre-datedthe develop
mentof government.And it wassodeep
ly implanted in the common law that
historically no court could order an act
contrary to the rule without a specific
statute authorizing the act. [Smith v.
SouthernBell TelephoneCo., Ky., 104
S.W.2d 961, 964 1937. The leading

caseon this point is Union PacficRail
way v. Botsford, 141 U.S. 250 1891
which held that thefederal courtscould
not order a physical examination of a
defendantin acivil casein theabsenceof
statutory authority. The principle relied
on in that casewasthat

"No right is held more sacred,o is more
carefullyguarded,by thecommonlaw, than
theright of everyindividual to theposses
sion andwnirol of hisown person,freefrom
all restrainsor interferenceof others,unless
by clear and unquestionable authority of
law." 14! U.S. as 2511.

Nothing in Kentucky law clearly
authorizescoercedblood testing in the
absenceof statute.Themorereasonable
view of the situation is that theperson’s
commonlaw rightto personalsecurityis
so important that only an act of the
GeneralAssembly,declaringas a matter
of publicpolicy thenecessityof invasion,
is sufficient to justify coercedphysical
testingor treatment.As we will seein the
constitutional argument, I believeSec
tion 11of theConstitutionconstitution
alizes this principle thus presenting
anotherargumentagainstad hoc orders
requiring bloodtest.

Oneotherpossibleargumentin support
of theauthority to ordertestsis basedon
thecaseof Newman v. Slinson,Ky., 489
S.W.2d 826 1972. Newman is often
cited in compelledblood test motions.
Thatcaseostensiblyholdsthat thereis no
constitutionalviolation in coercedblood
testing.But what is often overlookedin
this caseis that it involves an implied
consentstatute, KRS 186.565, which
deemsthe personto have consentedto
the blood test by theact of operatinga
motorvehicle. Aside from thehistorical
errorscontainedin this opinion, it is ob
vious that if a personhasconsentedin
advanceto the tests, therecan be no
legitimateobjectionto the test.

It seemsobvious to me that the circuit
courtdoesnothavejurisdictionto ignore
the common law of Kentucky and the
clearlyexpressedwishesof theGeneral
Assembly of Kentucky and of the
SupremeCourtof Kentuckyin regardto
coercedphysical testing. Maybe the
SupremeCourt hasauthority to change
thecommon law. However, in light of
Fann v. McGuffey,it seemsunlikely. A
right asimportant as aperson’sright to
physical integrity andfreedomfrom in
vasion cannotbe disposedof by thead
hocdeterminationsof the circuit court
judge.I believethat such a rule, if it is
possibleunder theConstitution,can be
enactedonly by theGeneralAssembly.
Becausethat body hasnotacted,wemust
concludethat the circuit court doesnot
havejurisdiction to orderthe test on its
own authority.
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THIRD STAGE OF THE
PROBLEM

Assumethat while the prosecutorwas
reviewing her file she found an unex
ecutedbut facially valid searchwarrant
that wassignedby acircuitjudgeandthat
authorizesthepoliceto takeyour client
to ahospitalfor the purposeof providing
abloodsamplefor DNA testing.Shehas
attachedthe warrantandaffidavit to her
memorandum,andnow argues that be
causeajudgehasissueda searchwarrant
and that the infonnationwith respectto
theblood test is not staletheCommon
wealthmay rely on thewarrantto getthe
blood testevenif it doesnot prevail on
otherarguments.

RESPONSE- KENTUCKY BILL
OF RIGHTS

If thecircuit courtdoesnotrulefavorably
on the jurisdictional and legal grounds
alreadypresented,recourseto theBill of
Rightsis thenextstep.Themostobvious
ly apt sectionsfor the problem in this
stageareSections1, 2, 10 and11. Other
provisionsmay apply tangentially,but
the sectionsjust nameddeal with the
substantialissuespresentedby this prob
lam. Beforeexaminingthe applicability
of theprovisionshoweverit is important
to considerwhat we aredoing.Thereare
some ground rules aboutconstitutional
litigation that shouldbe laid outandI do
so in thenext few paragraphs.

Themostimportantrule is found in Sec
tion 26of theBill of Rights. Section26
saysthatall substantiveprovisionsof the
Bill Sections1-25are"exceptedoutof
the generalpowersof government"and
are"inviolate." The general powersof
governmentare the legislative,judicial
and executivepowersdelegatedandas
signedto the threebranchesof govern
ment in Sections27, 29,69 and 109 of
theConstitution.Section26 declaresun
ambiguouslythatthegovernmentcannot
do away with any part of the Bill of
Rightsnorcanit, without amendmentto
the Constitution,modify any sections.
This languagewascopiedalmost word
for word from the last sectionof theBill
of Rights of the PennsylvaniaConstitu
tionof 1790.However,the draftersofthe
KentuckyConstitutionof 1792 added a
secondclauseto underscoretheabsence
of governmentalauthority to undermine
theprotectionsof the Bill of Rights. The
secondclauseprovidesthat"all lawscon
traiy thereto,orcontraryto this Constitu
tion, shall be void." This innovationby
thedraftersof the Kentucky Constitution
of 1792hasbeenretainedin eachof the
three subsequentconstitutions. It has
beeninterpretedin a numberof casesto
meanjust what it says,that any actsof
anybranchof thegovernmentcontraryto
the Bill of Rightsarenot just illegal or

unconstitutional,but void, asbeyondthe
authority of governmentto enact. [e.g.
ColumbiaTrust Co. v.Lincoln Institute,
129S,W.113, 116 19101.Thisprovis
ionis veryusefulwhenyoucancatchthe
governmentin a plain violation of the
provisionsof theBill of Rights.But atthe
same time it understandablymakes
courtsreluctantto find theviolations in
thefirst placebecausethereisnothingto
do in that situationexceptto say that the
actcc the law is a nullity. This is why
courtsprefertodecidecasesonnon-con
stitutionalgroundsif they canarrangeto
do it. Constitutionaldecisionsengrave
principlesinstone.Fewcourtswanttobe
pinneddown in that way. So,whenpos
sible, it is a goodidea to find somecom
monlaw, statutory,or rule-basedreason
to citealong with theconstitutionalclaim
you aremaking in a case.

Section26 alsohighlights the important
differencebetweenthe functionsof the
FederalandtheKentuckyConstitutions.
It is basic Con Law I theory that the
federalconstitutiongrantscertainlimited
powersto afederalgovernmentthat may
not exercise any powers in excess of
those granted.Section 26, on the other
hand,expresseswhatmightbecalledthe
"agency"theoryof government.It begins
with a sentenceabout "the high powers
which we have delegated."The high
powersreferredto arethelegislative,ex
ecutiveand judicial powersassignedin
Sections29, 69 and109 of theConstitu
tion, Thereareno limitationsin the text
of thosesections.Therefore,the grantis
onethat gives thegovernmentthepower
to do any act that the particularbranch
believesis necessaryor desirable.[e.g.,
Holsclawv. Stephens,Ky., 507 S.W.2d
462 19731.But just as a principal can
withhold from theagenttheauthority to
do certainacts, the peopleof Kentucky
who establishedthe Constitution
[Preamble,withheld from the agentsof
governmentthe right to do certainacts,
i.e., the right to infringe on any of the
limitationsfound in theBill of Rightsor
the Constitution.Thus, when approach
ing a problemof constitutionallaw, you
shouldassumethattheGeneralAssemb
ly or the Court of Justice have the
authorityto do whattheyhavedoneun
lessthereis a specificprohibition found
in theBill of Rights or theConstitution.
The rule for the executive branch is
somewhatdifferentaswewill seein the
last sectionof this article.

Assumingthat you find a rule that infr
inges on butdoesnot obliteratea right
found in the Bill of Rights, does the
"void" languageof the lastclauseof Sec
tion 26 meanthat the court is boundto
declarethe act or law unconstitutional
and thereforevoid? The answeris "not
always." AlthoughtheBill of Rights ap
pearsto be written asa list of absolutes,

courtsgenerallyhavefound two reasons
notto treatthemthatway. Thefirst is the
theory that apersonmayforfeit theright,
by commissionof acrime or someother
act. [1 BlackstoneCommentaries,p. 54;
140]. Theotheris that a personmay not
exercisehis rights wheresuch actswill
affect the health, safety or welfare of
others. [Posner,The Economicsof Jus
tice, p. 15; 19; Chapmanv. Common
wealth, Ky., 172 S.W.2d 228, 229
1943]. But the key corollary to this
secondprincipleis that thegovernment
maynotprohibitan individual "anyliber
ty theexerciseof whichwill not directly
injury society." [Commonwealth v,
Campbell, Ky., 117 S.W. 383, 385
19091. This brings us to the first sec
tionsof theBill of Rightspertinentto this
issue.

INHERENT AND INALIENABLE
RIGHTS

Section11 of theConstitutionispartof
the "Pleiades"amendmentpresentedto
the 1890 constitutionalconvention.It is
perhapstheonerealinnovationin theBill
of Rights presentedat that convention.
C.T. Allen, the drafter of Section 1 [1
Debatesof 1890,435],designedthesec
tion to be the repositoryof the inherent
and inalienablerights of every human
person. [1 Debates,494]. He noted that
most of the rights had beenscattered
throughoutthepreviousconstitutionsbut
thathe and the drafting committeehad
gatheredthemtogetherto emphasizethe
purposeof theBill of Rights.By moving
theBill of Rights to the first placein the
Constitution,the drafters intended to
"magnify" the individual. The Bill of
Rights hadbeenthe last Article of each
of the previous threeConstitutions.To
emphasizethe importanceof individual
rights, the Bill was placed first and the
"inherentandinalienablerights" of per
sonswereplacedat theheadof the Bill
[1 Debates,494].

Thelanguageof Section11 wasnewto
the Constitution.It was inspiredby the
languageof the Declarationof Inde
pendenceandwascopiedfrom theMas
sachusettsDeclarationof Rightsof 1780.
[1 Debates,435;779-7801.Thefirst sen
tenceof Section 1 proclaimsthatall men
by naturearefree and equaland that all
have certain "inherent and inalienable
rights," that is, rights that are not sur
renderedupontheformationof agovern
ment. Thefirst suchright is the right of

enjoying anddefendingtheir lives
andliberties."Thelibertiesreferredto in
this sentenceare, I believe, the natural
rights of personalliberty, which include
theright of personalsecurityThereis no
opinionof theKentuckycourtssayingso
directly, but there is a good deal of
evidencethat this is so. In Common
wealth v. Campbell,the formerCourtof
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Appeals in construing anotherpart of
Section 1 relied on that portion of
Blackstone’s Commentaries that
describedthe absoluterights of men.
[117 S.W, at385]. In anothercase,Smith
v. SouthernBell TelephoneCo., Ky., 104
S.W.2d961, 964 1937, thecourt dis
cussedthe rights protectedby the 14th
Amendmentof the U.S. Constitution.
The court was of the opinion that the
rights protectedthere"are thosenatural
rights,whichincludetheright of personal
liberty, therightof personalsecurity,and
theright to acquireandenjoy property."
Vhile this is a constructionof the life,
liberty andproperty clauseof the 14th
Amendment, it seemsreasonablethat
thesesamerights arepartof the liberties
enjoyedby all regardlessof theexistence
of government.Without discussingany
particular constitutional sections, the
court in Chapman v. Commonwealth,
Ky., 172 S.W.2d228,2311943pointed
outthat theright to live in peaceandquiet
"is oneof the inalienablerightsguaran
teedto him by the Constitution that no
manor set of mencanabridgeor deny."
Thatsamecourtnoted that so long as a
person’senjoymentof his rightsdoesnot
interferewith thelegal rights of others,
he must be protected in his rights.
"Within such protected rights are
freedomfrom personalassault;freedom
frommolestation,or intimidationin pur
suing lawful engagementsand freedom
from personalassaultsor destructionof
property." When Section 11 is readin
conjunctionwith Section2 whichdenies
government"absolute and arbitrary
poweroverthelives, libertyandproperty
offreemen" it seemscleartomethat the
basic right of personalsecurity, which
existedfirst at commonlaw, and which
has been describedfrom the time of
Blacksioneto the presentas one of the
"absolute"rightsof all persons,mustbe
protectedasoneof thebasiclibertiesthat
apersondoesnotgive upuponformation
of a government.Freedomof theperson
is a basic liberty along with the right to
vote,freedomof speech,freedomof con
science,freedom of thought, freedom
from arbitraryarrestandseizure,andthe
right to holdpersonalproperty. [Rawls,
A TheoryofJustice, p. 6119711.The
right ofa persontobe left alonephysical
ly is a basic liberty and thereforeis one
includedin Section 1. Fromthis point of
view, thecommonandstatutorylaw con
cerningcoercedmedicaltestingor treat
mentmakessense.

The right not to be subjectedto such
violation of one’spersonis so important
that it is only when the exerciseof the
right of personalsecurity "will directly
injuresociety" [Campbell,117S.W.2dat
385] that thestatecaninterveneandcom
pel testing or treatment.In each of the
statuteslisted earlier in this article, the
violation of the individual’s right to per-

sonalsecurityis premisedon theGeneral
Assembly’sdeterminationthatsocietyor
other individuals will be harmedin the
absenceof treatmentor testing.Thecom
mon law rule against unconsentedto
treatmentalsois understandable.The in
dividual will not harmothersby refusing
treatmentsothereis nobasisfor compell
ing it. Rather,in theabsenceof anemer
gency, wheretreatmentmay beneeded
simply to preservelife until the in
dividual canmakean informedchoice,a
doctor facesa lawsuit for battery if he
actswithout consent.

Neither the SupremeCourt nor the
GeneralAssembly havedecidedthat a
coercedbloodtest is properin acriminal
case.Nor, under the analysispresented
here,may theydo solegitimately.We are
told by RCr9.561that acriminal charge
either by complaintor indictmentis not
evidenceof wrongdoing. Rather, aper
son chargedwith a crime is presumed
innocent.Thus, therecanbeno question
of forfeituresimply by beingaccusedof
a crime. The question is whetherunder
thesecircumstancesaperson’sinsistence
on maintainingthis liberty will "directly
injure society."I thinknot. A personwith
TB may infect others. A mother with
syphilis may infect her baby at the time
of delivery. But a personwho refusesto
providea blood sampleto theCommon
wealthonly makesit more difficult for
theCommonwealthto convict. If thereis
any injury to society becauseof the
failure to cooperateit is only an indirect
oneandcertainlynot of themagnitudeof
the injuries dealtwith in the statutesal
readyenacted.Section2 deniesthestate
arbitrarypoweroverthe lives, liberty and
propertyof its citizens. The fact that it
wouldbehelpful to thestateto beableto
compelblood testing is not a sufficient
reasonto compeltesting in light of these
constitutional barriers. Section 11
reservesto eachindividual the right of
enjoying life andliberty. Whereenjoy
ment of this right of personalsecurity
does not directly injureothers,the state
hasno authority to infringe upon it and
thereforehasno authorityundertheCon
stitution to enactany rule or statutethat
would requiresubmissionto a blood test
underthe circumstancespresentedhere.

SECTION 11- THE RIGHT NOT
TO "GIVE EVIDENCE" AGAINST

YOURSELF

TheobviousdifferencebetweenSection
11 of Kentucky’s Bill of Rights and the
5th Amendmentis that Section 11 says
thatnopersonshallbecompelledto give
evidenceagainsthimself while the 5th
Amendmentsaysthat thepersonshallnot
be a witness againsthimself. Readers
who have watched "Rumpole of the
Bailey" on PBSmay havenoticedthat in
Englandthephrase‘give evidence"often

is usedwhereAmericanswould saytes
tify. But it would beamistaketo assume
as the former Court of Appealsdid in
Newmanv. Stinsonthat the differencein
languageis meaningless.The history of
theprovision showsadistinction.

Kentucky’sSection11 is a closecopy of
Section 9 of the Bill of Rights of the
PennsylvaniaConstitutionof 1790. The
Pennsylvaniaprovision was patterned
closelyon Section8 of theVirginia Dec
larationof Rights of 1776. Madison,the
authorof the5th Amendment,hadbeen
on the drafting committeeof the 1776
Declaration with George Mason. [1
Schwartz,The Bill of Rights: A
DocumentaryHistory, p. 231 19711.
Thus, when Madisondraftedthefederal
languagein 1789, he knew of Mason’s
formula for the right. Of more impor
tancefor us,however,is the questionof
whether the draftsmenof Kentucky’s
first Bill of RightsknewaboutMadison’s
formula andconsciouslyrejectedit.

Weknow thatMadisonwasaskedby no
fewer than 14 Kentuckiansto draft the
first Constitution of Kentucky, but he
said that he could not becauseof other
duties. He recommendedthat Kentuck
iansconsulta recentlypublishedvolume
of stateconstitutionsas a sourcefor con
stitutional language.[Coward,Kentucky
in theNewRepublic,p. 111979. Vir
ginia ratified the FederalBill of Rights
on December15, 1791,aboutthreeand a
half months before the openingof the
Danville Convention. Each of
Kentucky’s 8 counties could send 2
delegatesto the Virginia House of
Delegates,but I can’t say at this point
whetherany of thosedelegatesservedin
the Kentuckyconstitutional convention
or whetherthemembersof theconstitu
tional conventionwere awareof the lan
guageof thefederal Bill of Rights.What
is obvious is that the drafterschoseto
copy the 1790 PennsylvaniaBill of
Rightsalmostword for word andsection
for section.Comparisonof these two
documentsshowed4 instanceswherethe
languagediffers and 2 instanceswhere
Kentucky rejectedsectionsof the Pen
nsylvania Bill. However, the 1792
provision,whichwasunnumberedin the
1792 Constitution, is a word for word
copy of Section 9 of the Pennsylvania
Constitution.

The 1890 conventionmodernizedthe
languageof Section II andmoved the
prohibition against giving evidence
againstone’s selfto a positionbeforethe
listing of the public trial rightsgrantedin
prosecutionsby indictmentor informa
tion. By so doing, it appearsthat the
drafters wished to make clear that the
right not to give evidenceagainstone’s
selfappliedto all criminal prosecutions,
not just thoseprosecutedby indictment
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or information.Thetextanditsmodifica
tion do not tell much about the reachof
the right. not to be compelled to give
evidenceagainstone’sself.

In the Debatesof 1890, the draftersac
knowledgedtheadoption in 1886of the
statutenowKRS 421.225whichfor the
first time allowed a criminal defendant,
if he asked,to testify asa witnessat his
trial. At the convention, theCommittee
on the Preambleand Bill of Rights
reportedanewformulafor theprotection
whichprovidedthat at trial thedefendant
"shallnotbecompelledto testify against
himself." [I Debates,p. 310]. This
proposalwasdefeated.Another amend
mentproposedto add aprovisionthat "if
he introduceshimself as a witness,he
may be questionedon all mattersabout
which he testifies." This also was
defeated. [1 Debates,953]. The best
statementaboutthe meaningwas made
by DelegateBronston,who,in discussing
the "old" Bill of Rights said that the
protectiondid notmeanonly that a man
couldnotbecompelledto testify against
himself,but that "hecannotbecompelled
to discloseany factwhich would tendto
criminatehimself,onanybodyelse’strial
or anywhereelse." [1 Debates,9541.To,
"discloseany fact" doesnot necessarily
mean to testify at a legal proceeding.
Disclosureafter all meansto exposeto
viewortomakeknownorpublic.But one
man’s understandingof Section 11
voicedatthe1890conventionis notcon
clusiveproofoftheextentofSectionli’s
protection. It is necessarythereforeto
examinethehistory of the right.

It is obviousthat becausethedefendant
could not testify at trial, the original
draftersof the phrasedid notneeda con
stitutionalprovisiontoprotectthedefen
dant from compelledtestimonyat trial.
Two English casesshow that the right
extendedbeyondtestimonyat trial. In R.
v. Worsenham 1701 and R. v. Mead
1704, requestsforproductionof books
madein criminalcaseswererefused,the
first on the ground that the production
required the party to "shew the
defendant’sevidence"andthesecondon
theground that it would be "to compel
the defendantto produceevidence
againsthimselfin a criminal case."[Mc
Nair, The Early Developmentof the
PrivilegeAgainstSelf-Incrimination,10
Oxford J.Leg.Stud., 66, 83 1990.
Therefore,at the beginningof the 18th
Century,a rule prohibiting compulsory
productionof aparty’sevidenceand"be
come associatedwith a generalright to
silence." [McNair, p. 83J. But evidence
of such an extensionof the rule in
America is left to vaguestatementsthat
the stateformulationof the right must
havemeantsomethingdifferent from the
5th Amendmentstatement.Leonard
Levy, a well-known constitutionalhis-

torian, statestheproblem well when he
statesthathistorydoesnotclearlyuphold
the Schmerberdistinction betweentes
timonial and non-testimonialcompul
sion. He notesthat most forms of "non-
testimonialcompulsion"like blood tests
areof recentorigin. However,he notes
that "the commonlaw decisionsand the
wording of the first stateBill of Rights
explicitly protectedagainstcompelling
anyoneto furnishevidenceagainsthim-.
self, not just testimony." [Levy, En
cyclopediaof the AmericanConstitution,
p. 1575 1988]. However, a good deal
morehistoricalresearchon theAmerican
practiceconcerningtherightis necessary
beforeafirm conclusioncanbereached.

At this point, thebestthat can be said is
that thedifferencein languagebetween
the federal and state provision, the
prohibition againstdefendanttestimony
at the time of adoption,theexistenceof
some casesextending the right to the
production of record books, and
Bronston’scommentsaboutforced "dis
closure"at the1890conventionindicate
that the phrase"give evidence" means
more than just testimony.The rule for
construing constitutional privileges
designedfor thesecurityof personsand
propertyis thatsuchprovisionsshouldbe
construedliberally. [Commonwealth v.
O’Harrah, Ky., 262 S.W.2d 385, 389
1953].In plain terms,this meansthat if
a decisionhasto bemadeon a doubtful
proposition, the court should err on the
side of security and liberty for the in
dividual, l’his rule shouldapply to Sec
tion 11, andthereforecoercedblood tests
should be prohibited under the "give
evidence"clauseof that section.

SECTION 10. UNREASONABLE
SEARCH AND SEIZURE

Section 10, like the federal 4th Amend
ment,is written in 2 parts.Comparisonof
the 2 partsshowsthemto besimilar, but
Section 10 was copied from the 1790
PennsylvaniaBill of Rights. The only
changessinceadoptionof Section10 in
1792havebeenchangesof syntax.There
is nota lot of historical information on
this section, but becauseof a well
developedbody of caselaw andthe rela
tive clarity of its language,it is possible
to understandand apply the section
without too much danger of
misunderstanding.

The sectionbeginswith a plain declara
tive sentencethat the "people shall be
securein their persons,houses,papers
and possessionsfrom unreasonable
searchandseizure."Thenextclausefor
bids issuanceof warrants"to searchany
place, or seize any person on thing,"
without adequatedescription and
without proof of probablecausegiven
under oath or affirmation. The second

clauseis important to ourproblemhere
becauseit plainly forbids theissuanceof
a searchwarrantto searcha person.

Section 10 cannotbe consideredas an
authorization for the police or the
prosecutorto conducta searchanytime
they feel it is "reasonable."Under the
agencytheory of the Constitution dis
cussedabove,Section10 is aprohibition
or limit on the generalpower of the
governmentto exerciseauthority. The
SupremeCourtandtheGeneralAssemb
ly under Sections 109 and 29 may
authorize and regulate searchesand
seizureswithin theboundssetby Section
10. Neitherthepolicenor theprosecutor
hasthe inherentpowerto search.[Brown
v. Barkley, Ky., 628 S.W.2d 616, 623
1982;Commonwealthv. Wetzel,Ky., 2
S.W. 123, 1251886].Their powersare
what the General Assembly and the
SupremeCourt "chooseto givethem."

The authority to arrest on a warrant
comesfrom RCr 2.04 et seq. and RCr
6.52et seq.,aswell asKRS 431.005.As
noted in Mashv. Commonwealth,Ky.,
769 S.W.2d42,441989,thepowerto
arrestwithout a warrantis only whatthe
General Assemblyhasallowed in KRS
431.005. Searchesby warrant are
authorizedby RCr 13.10, whichspecifi
callyrefersto thelimits setby Section10.
Thepowerto searchwithout awarrant is
definedin thedecisionsof the appellate
courtsthat specifically describethe cir
cumstancesunder which warrantless
searchescanoccur.

Therule in Kentucky is that any search
or seizurenot authorized by warrant is
unreasonable.[Brent v, Commonwealth,
Ky., 240 S.W, 45 1922; Common
wealthv,Johnson,Ky., 777 S.W.2d876,
880 19891. Section 10 authorizes 2
typesof warrants,thefirst to searchany
place,the secondto seizeany personor
anything.Theplain languageof Section
10 doesnot authorizewarrants to search
persons.Court decisionsauthorize sear
chesof theperson,butonly in "exigent"
circumstances.Exigent circumstances
are"emergency-like"circumstancesthat
demandimmediateactionto preventes
capeof a suspector lossor destructionof
evidence,[Black’s Law Dictionary, "ex
igentcircumstances,"p.5741990].Ob
viously, a suspect’sDNA is notgoing to
changeor disappearso this exception
cannotbeusedto justify acoercedblood
sample.The only justification that con
ceivablycouldapply is the "searchinci
dent to arrest"exception.A searchinci
dentto a lawful arrestis onemadeafter
anarrestandis a longstandingexception
to the Section 10 warrantrequirement.
[Commonwealthv, Phillips, Ky., 5
S.W.2d887,888 1928]. The justifica
tion for the searchincident is that the
personis in thecontrol of the stateafter
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a determinationof probablecause to
believe that he hascommitteda crime.
But it is important to note that thecases
have only allowed a searchof the
defendant’sperson for "articles" or
things.[Phillips, at 888-889].Thereason
for this limitation no doubt is that the
draftersof Section 10 andthe members
of the1890Conventionno morethought
of the possibility of blood tests as a
method of crime detectionor evidence
than they thoughtamancould go to the
moon.It simply wasnot foreseen.But the
Constitutionmustbeappliedasit is writ
ten. Thewarrantrequirementandtheun
reasonablesearchand seizurerequire
ment of Section 10 mustnot be seenas
separateconsiderations.The "un
reasonablesearch"clause,as we have
seenin thebeginningof this section,does
not authorize inventive ways to get
aroundthewarrantclause.Whereemer
gency conditionsareshown,the police
areallowedto actto protectthemselves,
to detainsuspectsand to preventloss or
destructionof evidence.No more is
necessaryand no more has been
authorizedby any decisionof theKen
tucky Courts. A valid arrest doesnot
justify violation of a defendant’sright of
personal security. An arrest does not
amount to a forfeiture of the right. It
would be bizarrein the extremefor the
law to provide I that no warrantmay
authorizea blood test, 2 that oncethe
defendantis lodged in jail RCr 3.02
prohibitsany blood test, and3 that the

rulesof discoverydo not permita blood
test, but still hold that a policeofficer is
allowed, in theshort periodof time be
tween arrestandpresentationto a judge
or to a jailer, to force the accusedto
submitto abloodtest. It is clearthatnone
of the exceptionsto Section 10 permit
suchatest.

CONCLUSION

The conventional wisdom is that the
Commonwealthwins bloodtestmotions.
However,in this articlewehaveseenthat
this commonlyheld assumptionrestson
a weak foundation. The problem
presentedhere shows the necessityof
coveringevery basewhenattacking an
establishedevidencepractice.Eachpart
of theargumentsupportstheothers,and
the combinationof all parts showsthat
thepracticeis not justified,either under
the law or the Constitution.Although it
is difficult to find out much about the
original intent of thedraftersof theKen
tuckyConstitution, it is possibleby ex
aminingthehistory anddevelopmentof
the court system and of variousproce
dural practicesto makegood inferences
as to whatwas consideredproper.

At a minimum there must be a positive
enactmentof law by the General As
sembly authorizing blood testsfor the
purposeof DNA identificationfor such
teststo belawful. Invasionof theright of
personalsecurityis onesogravethatonly

theGeneralAssembly,whichis charged
with declaring thepublic policy of Ken
tucky, should make the decision. Even
so, a defendant’srefusal to cooperatein
gatheringevidenceagainsthimselfis not
the type of direct injury to society that
justifies the enactmentof other statutes
that we havelooked at in this article.

As to the applicability of Section 11, 1
think it is clear that a good deal more
historical researchis necessary.Many
sourceshint that Section 11 covers a
broaderrangethan the5thAmendment,
but nobody has found conclusive
evidencethat this is so. This is aquestion
that lawyers in Kentucky could under
taketo answer.

Finally, I think it is clearthat Section10
haslittle to do with thequestionof blood
testsfor developingevidenceof guilt. It
is only through the searchincident to
arrestexceptionthat theCommonwealth
couldhopeto justify a blood test.But in
light of thealmostuniversalprohibitions
againstsuch tests in other stagesof a
criminalprosecution,thesearchincident
mustbe limited totheoutsideof aperson.

J. DAVID NIEHAUS
Deputy AppellateDefender
JeffersonDistrict Public Defender
200Civic Plaza
719 WestJeffersonStreet
Louisville, Kentucky40202
502625-3800

STAFF CHANGES
RESIGNATIONS

SHELLY COPE formerly aparalegal
with the Eddyville Post-ConvictionOf
fice, resignedon 4/1591to becomean
assistantto JudgeDavid Buckingham,
MarshallCounty.

JIM CHAMBLISS, formerly an As
sistant Public Advocate with the
Moreheadoffice since 5/16/90
resignedon5/10/91 to join the Garfield
County Attorney’s Office, 109 8th
Street, Suite 300, GlenwoodSprings,
Colorado81601 303 945-7943

BARBARA SUTHERLAND joined
the Department’s Administrative
Division on April 16, 1991 as DPA
Law Librarian.She is a 1977 graduate
of the University of Kentucky School
of Law andreceivedher Master of
Library ScienceatTexasUniversityin
1990.
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ALTERNATE SENTENCING
RestorativeJusticeat Work

NATIONAL
CONFERENCE ON

SENTENCING ADVOCACY

On April 19 and 20, 1991, Kentucky
SentencingSpecialistsattendedthePrac
ticing Law Institute’s National Con
ferenceon SentencingAdvocacy. The
conferenceagendaaddressedthe many
differentsentencingissueswhich judges
faceeveryday: how to effectively sen
tencethedrug offender,the learningdis
abledoffender,a batteredwoman,a dis
advantagedoffender all while having to
deal with mandatoryminimum senten
ces,publicopinionandtheneedto punish
appropriately.

SECTION 7,
KENTUCKY CONSTITUTION
The ancientmodeof trial by jury
shall beheld sacred,and the right
thereofremain inviolate,subjectto
such modifications as may be
authorizedby this Constitution,

BURDENOF JUSTICE

To sentenceanoffenderto a punishment
which is appropriateto him and the
public is aburdenof thecriminal justice
system. How one state, Alabama,has
dealtwith this burdenis the subjectof a
film shownat theconferencetitled "Bur
den of Justice,"Alabama, a state with
demographicssimilar to Kentucky, is
facing the same prison overcrowding
problem.Alabama,likeKentucky,is also
astatewith limitedresourcesandaprison
budgetwhich could bankrupt thestate.

Thefilm "BurdenofJustice"takesaclose
look atalternativesentencingasoneway
to punishnon-violent criminalswithout
sendingthemto prison.Alternativesen
tencingis also oneof the optionsbeing
explored by the Kentucky Legislative
TaskForceon SentencingandSentenc
ingPracticesHB123chairedby Repre
sentativeBill Lear, 79th District.

Thefilm "Burdenof Justice,"fundedby
theEdna McConnell Clark Foundation,
with David Ellis, Emmy awardwinning
Ellis Productions,tracksthecasesof two
youngmenin thecriminaljusticesystem
who are diverted from prison with an
alternativesentence.

With permissionthis film alongwith it’s
shortenedversionis availableon loan for
your viewing. This is an opportunity to
learn how an alternativesentencecan
help reduce the prison overcrowding
crisis in Kentuckywhile effectively and
fairly punishingoffenders.

To borrow a copy of the film, contact
BarbaraSutherland,Librarian, Depart
ment of Public Advocacy, Perimeter
Park West, 1264 Louisville Road,
Frankfort, Kentucky40601.Phone502
564-8006.

If you haveanyquestionscontactDavid
Norat at theaboveaddressor phone.

This regularAdvocatecolumn feature1
information about sentencingalterna
tivesto prison. Reprintedby permissionof Jim WarrenandThe Lexington Herald-Leader
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No document has more meaning
to the American Way of Life than does

Our Bill of Rights.

Vt 2

-
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Vt -

/
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Q. Who protectsand advancestheindividual liberties guaranteedby our Bill of Rights?

A. Kentucky Public Defenderswhich representmore than 70,000fellow Kentucky
citizenschargedwith committing a crime but too poor to hire a lawyer.

Department of Public Advocacy Jefferson County District Public Defender FayetteCounty Legal Aid
1264 Louisville Road 200 Civic Plaza lii Church Street
Frankfort, KY 4060! 719 West Jefferson Street Lexington, KY 40507
502564-8006 Louisville, KY 40202 606 253-0593

502 625-3800

We’re lookingfor a few moreexceptionalindividual liberty litigators.

Celebrating the 200th anniversary of our U.S.Bill ofRightson December 15, 1991
Celebrating the 100th anniversary ofour KY Bill ofRightson September28, 1991
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THE PENAL CODE’S
DISINTEGRATION

1976’SPROMISE

Theadventof the KentuckyPenalCode
in 1976 supposedlyheraldedthe arrival
of a new, enlightenedapproachto the
dispensationof justice in the Common
wealth. Thisnewframeworkconstituted
a longoverdueresponseto thebewilder
ing patchworkof prior statutesandpro
ceduresin place up to that time. A
uniformsystemofclassificationandsen
tencing administeredby judges vested
with wide discretionregardingboth the
appropriatenessandlengthof incarcera
tion providedfor consistentandrational
sentencing.

DIMINUTION OFTHE PROMISE

The tantalizingpromiseheld out by the
adoptionof the Codefifteen yearsago,
however, has been substantially
diminishedby a combinationof factors.
Thelegislaturehabituallypandersto the
whimsof specialinterestgroupsto whom
the terms"probation,""parole,"and "dis
cretion" form an Unholy Trinity per
petuatedby a judiciary perceivedas
liberaldevils in blackrobes.Thekind of
special legislation fosteredby suchin
tenseandunrelentingpolitical pressure
then nuzzlesagainsta judiciary consis
tently lessvigilant in maintainingits own
independence.

CODE DOOMED TO DEATH

Theconfluenceof thesefactorsresultsin
a legislative feeding frenzy with our
clients asthemain coursewhich in turn
provides a statutory schemethat
producesas many injustices as it once
purportedto cure and ultimatelydooms
theentirestructuretodeathby athousand
cutsandtheoccasionalhatchetblow i.e.,
Truth-In-Sentencing.Thedisintegration
of thePenalCode’s unified approachto
criminal law in the Commonwealth
originatesin substantialpart from anin
creasingly vocal electorate’sfear of
crimeaccompaniedby the realizationof
various legislatorsthat they lose few, if
any, votes by supporting virtually any
pieceoflegislationassociatedwith a "get
toughon crim" policy.

FEEDING FRENZY OF TIS

The so called "Truth-In-Sentencing"
Statute KRS 532.055 provides the
premiereexampleof how the interplay
betweenthesefactorsproducesthekind
ofspeciallegislationthatunderminesthe
unified approachenvisionedwith the
adoptionof theCode.Truth-In-Sentenc
ing grew out of one of the most highly
publicized crimes in the history of the
Commonwealth.The kidnapping, rob
bery, sodomizingandmurderingof two
white teenagersin an execution style
shootingby two black defendantsin Jef
fersonCountyresultedin understandable
public outrageand almost daily media
coverage.Thefailure of theprosecution
to obtain a deathverdict againstone of
theco-defendantsandthesubsequentat
tempts by various interestedpartiesto
assign blame in the face of unprece
dentedpublicity plantedtheseedfor the
legislation.

Thepossibility of blaming jurors or the
courtfor an unpopularsentencewasnot
a realisticoption. Acknowledgingtheex
istenceof aviabledefenseor, conversely,
conceding any shortcoming in the
prosecutionwas not only unpalatable
but, in light ofthesubsequentdecisionof
the prosecutorto seek election to the

CommonwealthAttorney’s Office,
politically impractical. Another option,
blaming "the system"for what the
prosecutionandpublic generallyviewed
as a debacle,however,shiftedthe focus
of thedebateawayfrom whetherthejury
renderedan appropriatesentenceon the
factsof theparticularcase.Theemphasis
quickly centeredon methodsto prevent
repetition of such a perceivedmiscar
riage of justice with a defendant’s
criminalhistoryandparoleeligibility be
coming theprixnaiy scapegoatsfor what
supportersof "reform" portrayedasa sys
tem runamok.

Hadthecontroversyeruptedat anyother
time, it may well havedissipatedaftera
few months.Unfortunately,it coincided
with the legislativesession.Facedwith
an array of victim’s rights advocates,
pressconferences,grieving parents,law
enforcementofficials smellingbloodand
anenragedcitizenryall fueledby apress
firmly locked into hyperdrive,the legis
lature jumped into the previously men
tioned feedingfrenzywith recklessaban
don, The result was the now infamous
Truth-In-SentencingStatute.

POLICY BY PANIC

Although the extentof the damagein
flicted on thecriminal justicesystemof
theCommonwealthby this ill conceived
pieceof legislationmay not manifestit
selffully for years,the processby which
it becamelaw provides immediateles
sons in how the Penal Code candisin
tegratein the faceof piecemeallegisla
tion.

First, it illustratesthe immensedamage
that onepiece of speciallegislationcan
inflict on the unified systemsetforth in
the Code when the motivation restsin
expediencyanddoesnot allow for calm
reflection from all quarters.This single
statuteseverelyunderminedtheconcept
of a punishmentappropriateto the facts
of a caseinsteadof a defendant’spastor
his likelihood ofparole.Thesoundexer
ciseof judicial discretionin thestructur
ing of concurrentor consecutivesenten
ces is similarly impacted. In the real
world, few judgesoften ignorea jury’s

JAY LAMBERT

IS KENTUCKY’S PENAL CODE
BECOMING A HOUSE OF
CARDS?
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"recommendation"of consecutivesen
tences.

Maintainingthekind of unified approach
to classificationand sentencingfound in
theCodepresupposestherealizationthat
altering one aspectof the systemin
evitablyreverberatesthroughoutthe en
tire structure. Such legislation, hastily
producedin responseto virtual panic by
thepublic andnot given dueconsidera
tion by the legislature, ignores that
reality.

The secondlesson provided by the
method of adoption of this legislation
restswith the mannerin which themedia
will inevitably portraycompetinginter
ests to the public. The story behind
destructionof the unified approachof the
Code by such legislationand the conse
quent, albeit relatively gradual,erosion
of the ability of accusedcitizens to
defend themselvesinevitably pales in
comparisonto the contrary position
widely circulatedby themediaandsym
bolized by grieving families and
videotapesof bloody crimescenes.

Piecemealdisintegrationof the code,
judgeshamperedby a lackof discretion,
andsentencesbasedonfactorsotherthan
thefactsof a casedonot fit into neatten
secondsoundbites.A failure by thepress
to incorporatedeep, studied reflection
into theirreportsinsteadof goingfor the
cheapshotnot only allowsbut implicitly
encouragesthe kind of knee-jerkreac
tions by thelegislaturetypified by many
of these statutes and increasesthe
likelihood that sucha procedurewill be
comethenorm.

Doubters of this hypothesiswould do
well to revisit this issuethe first time a
seriouslymentally retardedpersonper
petratesan especiallywell publicizedand
heinous murder.The severityof the in
evitablelegislativeandmediaassaultson
therecentlyenactedprohibition against
executing the retardedKRS 532.140
will illustrateonly too well the inherent
problemsassociatedwith enactinglegis
lation precipitatedby fear andone-sided
mediacoverage.

JUDICIAL DEPENDENCE

Given the degreeof encroachmenton
matters traditionally within the discre
tion of trial courts coupled with often
sloppydraftsmanshipof thestatutes,one
would expectintensescrutiny by appel
latecourts.Suchattentionhasnot, how
ever,beenthe case.

On issuessuchas Truth-In-Sentencing,.
prohibitions on probationand the man
datorynatureof running certainsenten
cesconsecutively,appellatecourtshave
consistentlyrefusedto exercisethemdc-

pendenceof the judiciary recognizedin
section109of theKentuckyConstitution
which states:

Thejudicial powerof the Commonwealth
shall be vestedexclusivelyin oneCourtof
Justice which shall be divided into a
SupremeCourt, a Court of Appeals,a trial
court of generaljurisdiction known asthe
Circuit Court, and a trial court of Limited
jurisdiction known as the District Court.
The Court shall constitutea unified judicial
system for operation and administration.
Theimpeachmentpowersof thegeneralas
semblyshall remaininviolate.

Section 116 morespecifically states:

TheSupremeCourt shall havethepowerto
prescriberulesgoverningits appellatejuiis
diction and rulesof practiceandprocedure
in theCourtof Justice.

The Kentucky judiciary is, in theory,
completelyindependentof the legisla
ture. In practice,thejudiciary’s deferen
tial treatmentof statutesthat doviolence
to the notion of comprehensiveness
temperedby thesoundexerciseofdiscre
tion underlying the Code allows the
legislature to run roughshodover the
courts.

The legislature,not the judiciary, now
decreesthe mannerin which the courts
conductjury trials including, but not
limitedto, theadmissibilityof previously
prohibited evidence. KRS 532.055.
The legislature,not the judiciary, now
mandatestheinstancesinwhich thecourt
may not considerprobationfor a multi
tudeof offensescenteringaroundthe in
volvementof firearms and most sexual
offenses. KRS 533.060 and KRS
532.045. The legislature, not the
judiciary, now establishestheconsecu
tive assessmentof sentences.KRS
532.110and533.060.

Thesestatutes,whetherexaminedsingly
or in combination,severelyrestrict the
ability of acourtto exerciseits discretion
in a given case in assessingthe con
stitutionalityof a procedure,the admis
sibility of evidenceor the appropriate
nessof a sentence.

COURT’S HOLLOW PROMISE

Commonwealthv. Reneer, Ky., 734
S.W.2d7941987 besttypifies thejudi
cial reactiontowardthis threatto an in
dependentjudiciary. Thechallengingof
theentireTruth-In-Sentencingschemein
Reneer resultedin the court upholding
the statutewhile recognizingthat the in
herentencroachmenton the prerogatives
of the judiciary was clearly unconstitu
tional. Although thestatutewasupheld
on groundsof "comity," JusticeLeibson,
in his dissentingopinion, recognizedthe
broad impact of the decision when he
noted:

It takesno visionaryto foretell that thenew
sentencingprocedurewill I producesen
tencesthat are,in manycases,unduly harsh
and abusive,2 fatally overloadan already
overcrowdedprisonsystem,and3 exacer
bate the problem of disparatesentencing.
Theimpendingcalamity to our sentencing
systemit will be no lessis not just likely,
it is inevitable. It will takeyearsof effort to
correct themischiefwe havedone this day,
if indeedcorrectionwill everbe possible.
TheMajority opines that we ‘reserve the
right to correctin thefuture’ any ‘abusesor
injustices,’but correctionwill cometoolit
tle and too late for thosewho suffer in the
meantime.
Id. at 799.

Partial alleviation of the damageto the
sentencingstructureandthe PenalCode
in generalwasstill possiblehad the ap
pellate courts subsequentlyfollowed
throughon the promiseof the Supreme
Court to correctinjusticesott a caseby
casebasis. Unfortunately,when oppor
tunities to reign in someof the negative
consequencesofthestatutepresentthem
selves, thecourtsgenerallyfail to seize
theopportunity.

Even an incomplete listing of the
decisionsestablishesthepoint. Loganv.
Commonwealth,Ky.App., 785 S.W.2d
497 1989 allows the use of a "prior"
convictionduringapenaltyphaseevenif
the conviction occurredafter the crime
for which the defendantis currently
being tried. Hill v. Commonwealth,
Ky.App., 779S.W.2d 2301989allows
the Commonwealthto provea priormis
demeanorconvictionfor sentencingpur
posesevenin theabsenceof avalid judg
ment. Commonwealthv, Hubbard,Ky.,
777 S,W.2d 882 1989 endorsesthe
right of the trial judge subsequentto a
hung jury to imposea sentencebeyond
the statutoryminimum. Commonwealth
v. Bass, Ky., 777 S.W.2d 233 1989
precludestheuseby thedefendantof the
pleabargainagreementof a co-defendant
for mitigation during the sentencing
phase.Melson v, Commonwealth,Ky.,
772 S,W.2d631 1989 allowstheuseof
a prior conviction for sentencingpur
posesevenwhile beinglitigatedby way
of collateralattack.Lemon v. Conunon
wealth,Ky.App., 760 S.W.2d 94 1988
endorsesthecombiningof the persistent
felony offenderandpenaltyphasesof a
trial. Ballardv, Commonwealth,Ky., 743
S.W,2d 211988applies the statuteto
crimes committed before its effective
date. Although thereareoccasionalex
ceptions [SeeBoonev, Commonwealth,
Ky., 780 S.W.2d615 1989recognizing
a defendant’sright to introduceparole
eligibility in mitigationj, the general
trendof theappellatecourtspointsunerr
ingly to a constructionof the statutein a
mannercontrary to the interestsof the
defendant.
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Whenthe appellatecourtsallow the in
troductionofconvictionswhichoccurred
afterthecrimecurrently being tried,and
retroactiveapplicationof thestatute,the
Court’s promise in Reneer, supra, to
preventinjusticesona caseby casebasis
rings hollow.

During theyearssubsequentto theadop
tionof thecode, thejudiciaryhasconsis
tently allowedthelegislatureto dictateto
them how to conduct trials, what
evidenceto admit, whetherto consider
probationand whetherto run sentences
consecutively.Thebattlefor judicial in
dependenceandadherenceto theunder
lying principalsof the Penal Code has
beenunderwayfor the lastfifteen years.
Thejudiciary is loosingthebattlewhile,
at best, firing only an occasionalstray
shot.

LEGISLATURE AND COURT
CREATE DARK FUTURE

As long as the legislature continuesto
allow itself to be simultaneouslyin
timidatedandpropelledby specialinter
est groups driven by fear andbent on
revengewithout any thought to the
widespreadeffectsof speciallegislation
on theoverall policy andphilosophyof
theCode, we will witnessthe continued
destructionof ourclient’s rights.

When this effect combines with a
judiciary which, despitepromisesto the
contrary, contentsitself with letting its
own independencewither on the vine,
theremaywell bedarkerdaysahead.

JAY LAMBERT
AssistantDistrict Defender
Office of theJefferson
District Public Defender
200Civic Plaza
719 WestJeffersonStreet
Louisville,Kentucky 40202
502 625-3800

Jay is a 1983 UK graduate. He has been
with theLouiile office for sevenyears.
He iscurrently in the office’sMajor Litiga
cionSection.He isamemberofKACDLand
NACDL.

HAP HOULIHAN
DPA Law Clerk
Frarikfort

PRESENTENCE
INTERVIEWS:

AN UPDATE

Theimportanceof an attorney’spresenceat thepresentencinghearingwas detailedin
Your Client NeedsYou at PresentenceInterviews!, April, 1991 AdvocateVol. 13, No.
3 at63. Weupdatethat article.

A recentcasefrom the U.S. Court of Appeals, Sixth Circuit illustrates the extreme
importanceof accompanyingone’sclientto theirpresentenceinterview. In UnitedStates
v. Davis, 919 F.2d 11816thCir. 1990, the defendantmadeincriminatingstatements
duringhis presentenceinterview which lengthenedhispotential sentenceby morethan
threeyears. The court held that thesestatementswere not made in violation of the
defendant’srightsagainstself-incrimination. Id. at 1186.

After the defendantpled guilty to conspiracyto distributecocaine,he was askedto
participatein apresentenceinterview.Thedefendanthadbeeninformedby thesentencing
courtof both his fifth amendmentprivilegeagainstself-incriminationandhis "right to
havecounselrepresent[himj at all stagesof any criminalproceeding."Id. at 1184. The
defendant’sattorneywasinvited toattendthe interview,butdeclined.Id.

TheSixth Circuit noted that had the attorneyquestionedthe defendant’sability to give
reliableanswersto theprobationofficer’s questions,the attorneywould probablyhave
chosento attendthe interview,Thecourtstatedfurther:

Wearetroubled,nonetheless,by thelawyer’s decisionnot to attend.If this hadbeena
civil case,onewonderswhetherthelawyer wouldhavelet hisclientbe deposedwithout
counselbeingpresent.

Thedefendantwasthusinterviewedwithout the benefitof counsel,andmadestatements
with respectto the quantityof cocaineinvolved.He statedthat theamountof cocainewas
higher than thatwhich the governmentcouldhaveprovenat trial. Pursuantto the Federal
SentencingGuidelines,theprobationofficer’s findingschangedtheguidelinerangefrom
121-151 monthsto 188-235months.Id. at 1184-85.

The court found that the defendant’sstatementswere wholly voluntary and reliable
despitedefendant’spsychiatricdisorder.Id. at 1186.

On appeal,defensecounselarguedthat the defendantmadethesestatementsfalsely in
anattemptto mitigate his sentenceby showingan acceptanceof responsibility.Instead,
the absenceof counselat the presentenceinterviewresultedin a substantialincreasein
thedefendant’ssentence.

This is only oneexampleof the terriblepotential effectsof allowing one’sclient to attend
the presentenceinterview without the protectionandadviceof counsel.The mosttragic
aspectof this caseis how easilythis increasedsentencecould havebeenavoided.

/

CORRECTION

In thelast issueof theAdvocazeon the
charton page47 it shouldread:There
were a total of 66 violationsallegedin
the39 complaints,not309complaints.
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LegislativeHighlights

On Friday, January
11, 1991, the Gover
nor of this Common
wealth issued a
Proclamation,con
vening the Kentucky
GeneralAssembly in
Extraordinary Ses
sionto beginon Mon
day,January14,1991
at 12:00noon EST.
Fortunately,only two
of thesubjectsspecif
ically set out to be
consideredduring
this Sessionwill havean impact on the
Departmentof PublicAdvocacy.

Legislationwasenactedimposingtough
er sanctionson and revoking privileges
for motoristswho drive while underthe
influenceof alcoholicbeverages.I-louse
Bill 11 The amendmentof KRS
439.3401to add capitaloffensesto those
offensesrequiring certain offendersto
serveatleast50%oftheir sentencesprior
to being eligible for parolewas enacted
throughHouseBill 7. This is in response
to the recently decided Kentucky
SupremeCourt case of Offuti v. Com
monwealth,799 S.W.2d815 1990.

HouseBill 7, relatingto capital sentenc
ingprocedures,hasanEmergencyclause
attachedandwaseffective February15,
1991 uponGovernorWilkinson’s signa
ture. The AttorneyGeneral’sOffice has
notyetissuedaneffectivedatefor House
Bill 11, relating to driving underthe in
fluence.Thefollowing is a briefdescrip
tion of HouseBills 7 and11 astheyrelate
to this office.

HOUSE BILL 7:
Parole for Violent Offenders

This bill amendsKRS 439.3401relating
to parolefor violentoffenders.Uponpas
sageof this legislation,capitaloffenders,
sentencedto a term of years,are con
sidered violent offenders and are re
quired to serve 50% of their sentence
before becomingeligible for parole. A
violent offender convictedof a capital
offensewho receivesa life sentencewill
be required to serve twelve years of

his/her sentencebefore becoming
eligible for parole.

Onecan look upon this asbeing legisla
tion thatmight enableacriminaldefense
attorneyto arguefor thejury to sentence
a client accusedof a capital offenseto a
term of years instead of death. If the
attorneypoints out that thedefendant,if
sentencedto 200 years, will not be
eligible for parole for 100 years, thus
keepinghimimprisonedfor therestofhis
life, thejuror who might notnecessarily
think hedeservesto die but wants to be
surethat he is neverreleased,could pos
sibly bepersuadedto sentencehim to a
termof yearsinsteadof death.

Mike Williams, Chief of the Depart
ment’s CapitalTrial Unit, pointsout that
"Subsection3 would still permit incar
cerationfor an offender who hascom
mitted an offenseless than death.If he
hascommitted a rapeor sodomyin the
first degree, and if given 100 years,he
would not be eligible for parole for 50;
however,the sameindividual who kills
his victim and receivesa life sentence
would beeligible for parolein 12 years."

In Offuti v, Commonwealth,the Ken
tucky SupremeCourt tried to clarify this
inconsistencyproblem thus prompting
this legislation.However,as canbeseen,
from thedeathpenaltydefenseattorney’s
viewpoint this was not entirely ac
complishedby this Act.

HOUSE BILL 11:
DUI

This bill createsandamends
various sections of KRS
Chapter 189A relating to
driving underthe influence.
With the passageof this
legislation came many
revisionsin Kentucky’scur
rent DUL statutes. There
werechangesmadein court
proceduresandfunctions,as
well as in thepenaltyareas
of the law.

Illegal per se was a major stumbling
stonein the passageof this legislation.
The original bill, as introduced,encom
passednot only illegal per se but also
administrativeperSe.Theadministrative
persepartofthebill wasremovedbefore
the final bill wasenacted,Illegal per se
presumesapersontobedriving underthe
influence if their BAC blood alcohol
contentis 0.10or above.If his/herBAC
is 0,05 but less than 0,10 then the of
fender is not necessarilypresumedto be
driving underthe influence,but the BAC
can be used in conjunction with other
evidence i.e. field sobriety tests to
proveguilt.

First throughthird offensefinesand im
prisonment requirementsremain un
changedbut fourth offense, under the
new law, is a Class D Felony. As is
presentlylaw, secondand third offense
prisontermscannotbe probated,and if
convictedof fourthoffenseDUI, themin
imum termof imprisonmentis 120 days.
Current law does not allow the useof
prior DU! convictions in other statesto
count as prior offenses in Kentucky.
Oncethis law takeseffect,prioroffenses
include all convictions in this or any
otherstatewithin a five yearperiod. The
five year period is calculated from the
dateson which the offensesoccurredfor
which thejudgmentsof conviction were
entered.

Driver’s license suspensionperiods in
creasedto 90 days for first offense, 12
monthsfor secondoffense,24monthsfor
third offense,and 60 monthsfor fourth

LISA DAVIS

Bills Introduced
ResolutionsIntroduced
Bills Passed
ResolutionsPassed
BecameLaw
ConcurrentResolutions
thatbecamelaw

1991 Extraordinary SessionStatistics

*IncludessevenConcurrentResolutionsthatpassedboth Houses.

Senate House Total
13 22 35
85 141 226
4 8 12
- - *214

4 8 12
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offense.Under this legislation, pretrial
suspensionof the licenseof a person
charged with DUI is required. At ar
raignment, the court will suspendthe
licenseof apersonwhoseBAC is0.10or
above,a personwho is undertheageof
21,or a personwho haspriorconvictions
for DUI. The licenseis also suspended
for refusingto take thechemicaltesti.e.
breathalyzeror blood test. Any prior
refusalswill alsoresultin pretrialsuspen
sion.

A personwhose license has been
suspendedpretrialcanmakea motionfor
judicial reviewof suchsuspension.Once
this motion ismade,thecourthas30days
to conductahearingonthe matter.At this
hearingthecourtmustdeterminethat the
accusedwasarrestedfor DUI, that the
arrestingofficerhadreasonablegrounds
to believethat thepersonwasinphysical
control ofthevehicle,that theofficerhad
probablecauseto believethepersonwas
DUI, or thattheaccusedis under21 years
of age.

Pretrialsuspensionof thelicenserequires
immediatesurrenderof the licenseto the
Circuit CourtClerk. lithe defendantdoes
nothavea licensein his possession,and
it hasnot alreadybeensuspendedfor
otherreasons,he is to remainin custody
until the license is produced.If the
licenseis lost,theSheriffmusttransport
thedefendantto theoffice of theCounty
CourtClerk so that he may be issueda
duplicatelicense,thenreturnedsothathe
can surrenderthe licenseto the Circuit
Court Clerk. The Clerk is to notify the
TransportationCabinet of the suspen
sion.

The court must order the retum of a
revokedlicenseupon the expiration of
thesuspensiontimeor in caseswherean
acquittalresultsandrefusingthechemi
cal testRCT is notinvolved.All pretrial
license suspensiontime is credited
towardsthefinal suspensiontimeresult
ing froma conviction.

PersonsrefusingthechemicaltestRCT
currently arerequiredto comebefore a
hearing officer for the Transportation
Cabinet.A determinationisthenmadeas
to whetherthe refusalis valid. Thispro
cedurehasbeentransferredto thecourt.
Thesuspensiontimes for RCT first of
fenseis six months,secondoffense 18
months,third offense 36 months,and
fourth offense60 months.

A defendantmay petition the court to
orderprior convictionsinvalid andnot to
be usedforenhancementpurposes.The
court shouldabide by the standardsset
out in Boykin v. Alabama,395 U.S. 238
1969 when determining validity of
prior convictions.

The prosecutionis prohibited from
amendingDUI chargesin cases where
the defendant’sBAC is 0.10 or above
unlessthereis scientificevidencewhich
showsthat the testresultsareinvalid. In
these such casesthe prosecutionmust
state, on the record, the reasonsfor
amendingthecharges.

Thecourtclerkis requiredto reportto the
Administrative Office of the Court
AOC within five daysof theendof each
quarter all DUI caseswhich have not
resultedin a final ruling within 90 days
of the commissionof the offense.The
AOC will then forward the list to the
AttorneyGeneralandtheChiefJustice.
TheAG cantheneitherappoint a special
prosecutorto aidin theprosecutionof the
remainingcasesor theChiefJusticewill
disposeofthecasein anappropriateman
ner.

With thislegislationcomesthe invention
of a newcreaturecoined the "hardship
license".Thedistrictcourtupon applica
tion of thedefendanthasthe solejuris
diction over theselicenses.The county
attorneywill reviewtheapplicationsand
can object to its issuance.Thereis, of
course,afeeof up to $200attachedto this
permit.

A hardshiplicensecanbe issuedto a first
time offender after a HARD 30-day
licensesuspensionfor purposessetout
by thislegislation.A hardshiplicensecan
be issuedin order for the defendantto
continueemployment,attend school,
receiveneededmedical treatmentor at
tend court orderedcounselingor treat
ment. Before grantingsuch licenses,the
defendantmustprovide the court with
proof of valid insuranceand provide
sworn, written statementsfrom the
defendant’semployer,teacher,doctor,or
thedirectorof thefacility that is provid
ing treatmentor counselling as to the
needfor the permit. Personsare under
oath andaresubjectto the penaltiesof
perjurywhenmakingtheseswornwritten
statements.Thesepermitscannotbe is
suedis there wasa refusal to submit to
thechemicaltest RCT.

TheTransportationCabinetwill issuethe
hardshiplicense,uponorderof thecourt,
settingforth times,places,purposes,etc.
that the personis allowedto drive. The
defendantmust have the permit in his
possessionat all timesduringwhichhe is
operating, or authorizedto operate, a
motor vehicle. Transportationwill also
issue a decal to be placed in the rear
window of thevehicleto beoperatedby
the defendant.Failure to display the
decal is a Class B misdemeanor.Any
violationsof thesestipulationswill result
in immediatesuspensionfor theoriginal
timeperiodimposedby thecourtplussix
months.

In addition to anyother penaltiesfor a
violation of this statute the court is re
quired to orderthe defendantto par
ticipatein counsellingand!or treatment.
TheCabinetfor HumanResourceswill
regulatethe treatmentfacilities andthe
facilitieswill report to thecourt.

Anassessmentof thedefendant’salcohol
orsubstanceabuseproblemsmustbeper
formedat thestartof theprogram.Upon
writtenreportto thecourtby theprogram
administratorthatthedefendanthascom
pleted the program,basedupon theas
sessment,thedefendantmaybe released
from theprogramprior to theexpiration
of the90 dayperiod.

Oncethecourtordersadefendantto en
roll in theprogramtheenrollmentmust
be accomplishedwithin ten daysof the
entry of judgment of conviction. Once
enrolled,theprogramadministratormust
transmit to the court a certificateof en
rollment,within five workingdays.

If the court does not receivenoticeof
enrollmentwithin 20 daysofconviction,
thecourtwill hold a showcausehearing.
if the defendantenrolls but dropsoutor
doesnotcompletetheprogram,thepro
gram administratorwill transmitthis in
formation to thecourt andthecourt will
againhold a show causehearing.Upon
receiptof noticethat the defendanthas
failed to completeor attendtheprogram
thecourtwill reinstateanyofthe original
penaltieswhichhadbeenwithheldpend
ing completionof theprogram.

The programadministratoris requiredto
notify thecourt of the defendant’s com
pletion of theprogram.Failure to com
plete the program or pay the amount
specified by the court for the program
will constitutecontempt.In this casethe
court will reinstituteall penaltieswhich
were previouslyimposedbutsuspended
or delayed pending completion of the
program.

LISA DAVIS
Paralegal
Capital ResourceCenter
Frankfort
502 564-3948

FIRST DEGREE ESCAPE

The Michie official edition of the KY
RevisedStatutescontainsa typographical
errorin KRS520.0202on page377 ofthe
1990 replacementfor Volume 17. The
penaltyfor escapein thefirst degreeshould
beaClassCfelony,nolaCtassAfelonyas
shown.See1974 Kentucky Acts, Ch.406,
Section 170. Michie will be correctingthis
error in thenext issueof its KRS Advance
Service.
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Americans Behind Bars:
A ComparisonofInternationalRatesofIncarceration

OVERVIEW

In 1979, a criminal justice report was
releasedwhich hasbeenoften cited for
its strikingconclusions.Thatreport,"In
ternationalRatesof Imprisonment,"is
suedby the National Council on Crime
andDelinquencyNCCD, documented
that theUnited States’rateof incarcera
tion wasthird in theindustrializedworld
- behind on’y South Africa and the
Soviet Union. Despite a considerable
amountof attention to the report in the
criminal justice community, there was
little policymakerresponseto its find
ings.

This reportprovidesa new look at some
of the issuesraisedin theNCCD report.
We do this for two reasons.First, the
NCCD report, useful as it was, was
hamperedby theunavailability of com
plete data in some areas. Most sig
nificantly, the prison population for the
Soviet Union was estimatedto be one
million at thetime, by all measuresjust a
roughapproximation.Due to the greater
opennessin the Soviet Union, we now
have far more accurate figures on the
numberof its prisoners.In this report,we
alsoextendthe analysisof the numberof
prisonersin South Africa beyond what
mostsourceshavegenerallydescribed.

The secondreason for this updated
analysisof international ratesof incar
cerationis that muchhaschangedin the
world since 1981. Of particularinterest
hereis that the criminal justicepolicies
of thesethreenations have taken very
differentdirections,with significantcon
sequencesfor ratesof imprisonment.

After examining overall ratesof incar
ceration,we thenlook at a subsetof the
populationin the UnitedStatesandSouth
Africa - Black males.As we noted in
our earlier report, "Young Black Men
and the Criminal Justice System: A
Growing NationalProblem,"nearlyone
in fourBlack menin the agegroup20-29
is underthecontrolofthecriminaljustice
system-n prisonor jail, on probation
or parole. In order to understandthe
situationof Black malesmore fully, we
developedthis internationalcomparison
toprovideanothercontextforexamining

this issue.As will be seen,theresultsin
both parts of this report indicate the
serious nature of criminal justice
problemsin theUnited States.

MAJOR FINDINGS:
RATES OF INCARCERATION

Comparinginternationalratesof incar
cerationis problematic.Crimerates,and
ratesof violent crime in particular,vary
greatly from one country to another.
Criminal justicesystemsarealso unique
to eachcountry, andmethodsof punish
ment andcontrol vary from onesociety
to another.lit most areasof the United
States,for instance,wemaintainasystem
of jails, for personsawaiting trial and
servingshortsentences,andaprisonsys
temwhichis generallyusedfor offenders
servingsentencesof a year or more. In
mostothernations,thereis only a single
prison system,both for convicted and
unconvicted persons. Most societies
makeuseof mental institutionsto some
extent for personsconvictedof crimes,
although thesepersonsmayor may not
be counted as "prisoners" in official
prison counts. And, in apartheidSouth
Africa, restrictionson civil liberties and
personalfreedomfor thecountry’sBlack
populationareever present,whetherin
prisonor not.

Bearingthis cautionin mind, though,we
think it useful to analyzetheseinterna
tional data.Although thecrimeratesand
criminal justice policies creating each
country’sprisonpopulationaredifferent,
the comparisoncan help to place in
perspectiveour nation’s approachto is
suesof crimeandpunishment.While the
threenationsunderstudyhavevastlydif
ferent political and economicsystems,
this reportdemonstratesthat the extentof
criminal justicecontrol in a societycan
not necessarilybe predictedby the de
greeto whichthat societyis dedicatedto
democracyandhumanrights.

Our analysis examinesthe numberof
incarceratedadultsin eachcountry,both
those awaiting trial and sentencedof
fenders,andthen divides this figure by
the country’s population to obtain an
overall rate of incarceration. For the
United States, we have used the com

binedfigures for prison andjail popula
tions excluding the small numberof
juveniles held in jails anda small"over
lap" in the prison and jail counts; see
Methodologyto obtain an overallnum
berof inmates.Thenumberof prisoners
in theSovietUnion is taken from recent
publishedreports, which are consistent
with other oservationsover the past
severalyears.

Previousreportsdocumentingthe num
ber of prisonersin South Africa have
beenconsistent,but haveonly included
the numbero personsheld in South
Africa proper. This figure excludesthe
numberof prisonersheld in the four "in
dependent"homelandsof SouthAfrica
- Bophuthatswana,Ciskei, Transkei,
and Venda. Thesehomelands,though,
are recognizedby no nation outside
South Africa, and have beenclearly
shown to be appendagesof the South
African government.Therefore,an ac
curate portrayal of the incarcerated
populationin South Africa needsto in
cludethis population.Althoughinforma
tion on prison systemsin thehomelands
is difficult to obtain, we haveused the
available information to project an es
timate of thesefigures.

Themajorfindings of ourstudy,as seen
in Tables1-3, areas follows:

TheUnitedStatesnow hastheworld’s
highest known rate of incarceration,
with 426prisonersper100,000popula
tion. South Africa is secondin the
world with a rateof 333 per 100,000,
andtheSoviet Union third with 268per
100,000population.Table1.

Black malesin the United statesare
incarceratedataratefour timesthatof
Blackmalesin SouthAfrica, 3,109per
100,000,comparedto 729per100,000.
Table2.

Thetotal costof incarceratingthemore
thanonemillion Americansin prisons
andjails is now $16 billion ayear.The
cost of incarcerating the estimated
454,724Black nle inmatesis almost
$7 billion ayear.
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Although this study only examines
threecountriesin detail, it is clearfrom
other reportsthat no other nation for
which incarcerationratesare known
evenapproachestheselevels. Ratesof
incarcerationfor westernEurope are
generally in the rangeof 35-120per
100,000, and for most countries in
Asia, in the rangeof 21-140 per
100,000.6Table3.

THE UNITED STATES AS
NUMBER ONE:

CAUSES AND CONSEQUENCES

Again recognizing that international
comparisonsaredifficult, we candiscern
generaltrendsof thepastdecadein these
threenations which have placed the
UnitedStatesin the unenviableposition
of world leadershipin incarceration.

The SouthAfrican prisonpopulationhas
remainedthe most stableof thesethree
countriesover the past decade,rising
only about 11%during this period,from
an averagedaily populationof 100,677
in 1979-80to 111,557 in 188-89ex
cluding thefour homelands. We do not
have sufficient information availableto
determinethe causesof this relatively
modestincrease.

Table 1
International Ratesof Incarceration

Table 2
Black MalesRateof Incarceration

Nation Population Inmate Incarceration
Population Rate per

100,000

Nation Black Male BlackMale incarceratio
Population Inmates Rate

per100,000

US 248,251,000 1,057,875 426
S. Africa 35,978,284 119,692 333
S.Union 287,015,000 769,000 268

US 14,625,000 454,724 3,109

S.Africa 15,050,642 109,739 729

Table 3
IncarcerationRatesfor the US, S. Africa, and the Soviet Union in comparison to Europe and Asia

UnitedStates

SouthAfrica

426

- 333

Soviet Union

Hungary

268

196

Malaysia

NorthernIreland

126

120

HongKong

Poland

118

106

NewZealand

UnitedKingdom

100

97

Turkey

Portugal

96

83

France

Austria

Spain

81

77

76

Switzerland

Australia

Denmark

Italy

73

72

68 RATES OF INCARCERATION PER 100,000 POPULA
TION

60
Japan

45

Netherlands

Philippines

40 Source:PenalReformJinemauonal,usmgdatafrom theCouncil of Europe and

22 theAustralian Instituteof Criminology.

JUNE 1991/TheAdvocate50



In the Soviet Union, the prison popula
tion hasdeclineddramaticallyduring the
past decade.Estimatesof the prison
populationtenyearsagorangefrom one
million in theNCCD report to 1.6 mil
lion.g The drop in the incarcerated
populationis generallyconsideredto be
aresultof thechangingpolitical climate
in theSovietUnion, leadingto therelease
of manypolitical prisoners,9d anines
tiesfor many minoroffenders. Similar
trendshavebeenexaminedin otherparts
of EasternEurope, with one report
describing a 50% decline in P?and’s
prisonpopulationin threeyears.

In sharp contrast, the incarcerated
populationin theUnitedStateshasmore
than doubled in thepastdecade,rising
fromjust over500,000in 1980 to more
than one million today. On top of this
dramaticincrease,therateof increasefor
African-Americanmaleshasbeeneven
greater than for the population as a
whole.

Why hasthe incarceratedpopulationof
theUnited Statesrisen so dramatically,
and is now the highest in the world?
Following, we explore two possible
causes- crimeratesandcriminaljustice
policies.

Crime Rates

Internationalcomparisonsof crimerates
are problematicdue to variations in
reportingmethodsand the definition of
offenses.Nevertheless,it is clearthat in
comparisonto westernEurope,for ex
ample,Americanratesof crimefor many
offensesare substantially higher.
Americanmurderratesareat leastseven
times as high as for most Europeans.
Therearesix timesasmanyrobberiesand
three times as many rapesas in We?t
Germany prior to reunification.
Alfred Blumsteinhasdemonstratedthat
muchof the disparityin internationalin
carcerationratesmay be explainedb
highercrimeratesfor seriousoffenses.
While afull analysisof this relationship
is beyondthescopeof this study,it ap
pearsthatat leastsomeof thedisparity in
incarcerationamong nationscan be ex
plainedby crime rates, particularly for
assaultiveoffenseslikely to lead to im
prisonment.If this is the case,then its
implications are extremely disturbing,
for it implies that the wealthiestsociety
in theworld hasfailed to providearela
tively safesociety;instead,it hasan ap
pallingly high level of crime.

Criminal JusticePolicies

While there is little question that the
United Stateshas a high rateof crime,
thereis muchevidencethat the increase
in the numberof peoplebehindbarsin
recentyearsis aconsequenceof harsher

criminal justice policies of the past
decade,ratherthan adirectconsequence
of rising crime. Many criminal justice
observersnow believe that prison
populationsareverymucha function of
policy choices.

Looking at the Soviet Union, for ex
ample,we haveseenhow adecisionby a
reform government to releasemany
political prisonershasresultedin virtual
ly halving the incarceratedpopulation.
Although few Americanprisonerscould
be considered"political," thousandsare
in prisondue to policy choices- as a
resultof mandatoryminimum sentences,
restrictive parole policies, sentencing
guidelines,andotherpolicies. While we
could debate the wisdom of these
policies, the point is that, to a certain
extent, thesizeof theprison population
is a reflection of consciouspolitical
choices.

The growth of prisonpopulationsin the
pastdecade,for example,showsthat in
carcerationratesdo notriseor fall direct
ly with crime rates.Although the crime
ratehasdroppedby 3.5% since1980, the
prison population has doubledin that
period.Breakingdown thesefiguresfur
ther, we seefirst that crime droppedby
15% from 1980 to 1984, while the num
berof prisonersincreasedby 41%;then,
from 1984-1989crimeratesclimbedby
14%,wl1qe thenumberof prisonersrose
by 52%. Any causeandeffectrelation
ship is difficult to discern.

During this sameperiod,we haveseena
numberof criminal justice policy chan
geswhichhaveresultedin amore puni
tive systemoverall. Mandatory sentenc
ing laws requiringincarcerationfor cer
tainoffensesarenow in placein 46states.
At thefederallevel, thecombinedimpact
of thenewsentencingguidelinesandhar
sherdrug laws is expectedto result in a
119% increasein the federaprison
populationfrom 1987 to 1997.

There is also a greaterproportionof of
fendersbeing sentencedto prison than
ten yearsago. In 1980, there were 196
offenderssentencedto prison for every
1,000arrestsfor seriouscrimes.Thatfig
ureincreasedby 54% to 301 per1,000by
1987.1

In this report, we do not attempt to
analyzetherelativeweight thatshouldbe
given to crime ratesor criminal justice
policies in causingsuch a high rate of
incarceration.Other researchershave
conductedanalysesof theseissues,and
further work needsto be done. It is our
assumptionherethatboth factorsplay a
role: that the United Statesdoeshavea
substantiallyhigherrateof seriouscrime
thanmanynations,andthatcriminaljus

lice policieshavecontributedto the in
creasein incarcerationin thepastdecade.

AFRICAN-AMERICAN MALES:
AN ENDANGERED SPECIES?

The equallyshockingconclusionof this
reportis thatAfrican-Americanmalesin
theU.S. arelockedup at aratefourtimes
greaterthan their counterpartsin South
Africa. We andothershaveattemptedto
analyze the reasonswhy Black males
havehigher ratesof crime for certain
offenses,andwhy thereareavastlydis
proportionatenumberof Black malesbe
hindbars.Thereasonsarecomplex,but
includefactorsrelatingto theroot causes
of crime as well as the responseof the
criminal justice system. African-
American males, who are dispropor
tionately low-income, face a variety of
problems, including: the social and
economicdeclineof our innercities and
diminished opportunities for young
people; the continuing failure of our
schools,healthcaresystems,andother
institutional supportsto prepareyoung
Blackmalesto occupylegitimaterolesin
society; continuing poverty and a dis
tribution of wealthwhichhasresultedin
evengreaterdisparity betweenthe rich
and the pooroverthe past twenty years.

The comparison with South Africa
should not be misconstruedto indicate
supportfor the SouthAfrican apartheid
systemor its criminal justice policies,or
to imply that thecriminal justice system
in theUnited Statesshould emulatethe
South African system.Despite changes
in theSouth African political climate in
recentyears, the system of apartheid
remainsstrong andfreedomremainsan
elusive goal for the Black population.
We make the comparisonwith South
Africa only to provide a point of refer
ence for the cumulative effect of
American policies regarding Black
males.

The War on Drugs

Particularnoteneedsto bemaderegard
ing the "war on drugs," probably the
largestsingle factor behind the rise in
prison populations during the past
decade.While drug arrestsandprosecu
tions have increasedeach year since
1980, thenumberof African-Americans
arrestedfor drug offenseshasincreased
at anevenmorerapid rate than has the
arrestrate for thepopulationasa whole.
From 1984 to 1988, the Black
community’spercentageof all drug ar
restsnationally increasedfrom 30% to
38%.16In Michigan,drugarrestsoverall
havedoubledsince1985, whil1ç drug ar
rests of Blacks have tripled. With a
"waron drugs"primarily wagedthrough
the criminal justice system and dis
proportionatelytargetinginner-citydrug
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users,theendresultis an increasingnum
berof prisonersandanever largershare
of Black maleinmates.

IMPLICATIONS FOR PUBLIC
POLICY

Ten years ago, state and national
policymakerswerefacedwith thesecir
cumstances:

* With a combinedprisonandjail popula
tion of 500,000,the United Statesstood
third in the world in its rateof incarcera
tion, behind two highly repressive
governments.The country had already
experienceda significant increasein its
incarceratedpopulationsince1973, with
the numberof prisonersrising by well
over50% from 1973 to 1980.Promising
alternativesto incarceration- programs
of community corrections,restitutionto
victims, community service, victim-of
fender mediation programs and many
others- hadbeendevelopedandwere
being implementedin many states.Fur
ther, therewas little optimismin the cor
rectionscommunity that the high rateof
recidivism of releasedprisonerswould
substantiallydiminish.

* Communitieswerein a stateof decline,
particularly our urban areas.The steady
decline of our manufacturingbasehad
eliminated many relatively stable and
high-wageemployment opportunities,
replacedin manycasesby low-wageser
vice jobs. Schoolsin many urbanareas
experienceddropout ratesof 40 percent
or more, waiting lists for low-income
housing were years long, andover 30
million Americanswere without health
insurance.

Thechoiceforpolicymakersin respond
ingto our highnationalcrimerate,there
fore,wasverystark.The first optionwas
tocontinueto build newprisonsandjails
at a costof $50,000a cell or more,andto
spend $20,000 a year to house each
prisoner.Thesecondoptionwasto spend
thesesame tax dollars on prevention
policies and services - programs
designedto generateemploymentandto
provide quality education,health care,
and housing, along with alternativesto
incarcerationrather than new prison
cells.

Thechoice wasnot describedasclearly
as this,of course,but thosewereessen
tially the two options faced by
policymakers.Overwhelmingly, the
punitive policiesof the first optionwere
theones selectedat both a nationaland
local level.In theareaofcriminal justice,
onewould behardpressedto determine
whetherDemocratsor Republicanswere
more zealousin their pursuitof repres
sive criminal justice measures.Thecon
servativeRepublican governor of

California and the liberal Democratic
governorof New York both proudly
boastedof their accomplishmentsin ad
dingtensof thousandsofnewprisoncells
to their statesystems.

Unfortunately, the decision-making
processin criminal justiceis particularly
prone to the influence of political
rhetoric,It is no accidentthat,for several
sessionsnow,a majorcrimebill hasbeen
adoptedby Congressevery two years
prior to the Novemberelection. As the
"Willie Horton" issueshowedtoo well in
the last presidentialcampaign,public
policy on issuesof crimearidjustice is far
too often driven by the atypical,sensa
tional "crime of themonth," ratherthan
by a rationalexaminationof options.

Had the punitive policies of the past
decaderesultedin dramaticallyreduced
crime rates, one could argue that their
greatexpensewas partially justified by
theresults.Butasthe 1 990sbegin,we are
facedwith thesameproblemsas in 1980,
only greaterin degree- overcrowded
prisons,high ratesof crime, amajorna
tional drugproblem,and thepublic lack
of confidencein thecriminal justicesys
tem. In manyrespects,it is notsurprising
that harshercriminaljusticepolicieshave
had little impact on crime.
Criminologistshavelongcontendedthat
if thecriminaljusticesystemcanhavean
effect on crime, it is muchmorelikely to
result from increasing the certainty of
arrest, and not the severity of punish
ment.

if we continue to pursuethe policies of
theI 980sin the1990s,wecanexpectthat
Black malesmay truly becomethe"en
dangeredspecies"that many have
predicted.No segmentof society,how
ever,remainsfree from the cost of the
punitive policies of the 1980s. The
nation’srecordrateof incarcerationcon
tinues to increaseat an unprecedented
scale. The National Council on Crime
andDelinquencyprojectsthat ourprison
populationalone, exclusiveof jail in
mates,will riseby 68% fro 703,000in
1989 to 1,133,000in 1994.

We now have the opportunity, and the
obligation, to review our policy options
in regardto crime andpunishment,and
to examinecarefully the impact of the
lessonsof thepastdecade.In thesection
following, wesuggestanewdirectionfor
respondingto crime andachievingjus
tice.

RECOMMENDATIONS
FOR PUBLIC POLICY

1. Establisha national commission
to examine the high rate of incarcera

tion of Americans,and African-
Americanmalesin particular.

Congressshould establish a national
commissionon crime, composedof a
broad spectrumof representatives,to
conductacomprehensiveexaminationof
crimeratesand incarcerationrates.The
commission should be directed to
develop a set of recommendationsto
reducethe ratesof crime and incarcera
tion. Thoserecommendationsshouldin
clude programsand policieswithin the
criminal justice system, as well as
preventivemeasuresfor thefamily, com
munity,andworkplace.

2. General Accounting Office study
of the socialand economicfactors re

lated to crime.

Crime has many causes,some in
dividually-based,othersrelatedto social
and economic conditionsand oppor
tunities.TheGeneralAccountingOffice
should review researchin this area to
determinethe relative influence of a
rangeof social andeconomicfactors on
crime. Thesefactorsshouldinclude un
employment,welfare benefits, school
dropout rates,pre-schoolprograms,and
accessto health care and housing. A
greaterunderstandingof the root causes
of crime will providepolicymakersand
the public with information that can
guide budget and program priority
decisions.

3. JusticeDepartmentfundingof
pilot programs to reduce the high
rate of incarceration of African-

Americanmales.

While criminaljustice agenciesarerela
tively limited in the impactthey canhave
on crime, they can developand imple
ment policies to alter thenumberof of
fendersandtypeof control underwhich
theyareplaced.TheJusticeDepartment
should encouragethe developmentof
programsandsanctionsdesignedspecifi
cally to reducethe disproportionatein
carcerationrate of African-American
males.In the areaofjuvenilejustice,the
Departmentis currentlyprovidingfund
ing for "programsdesignedto reducethe
proportionofjuvenilesdetainedor con
fined ... who aremembersof ethnic and
minority groups wheresuchproportion
exceedstheproportionsuchgroupsrev
resent in the general population."
Programsfor African-Americanmales
could include diversion from prosecu
tion, intensiveprobation,alternativesen
tencing, and parole releaseplanning,
amongothers.Priority shouldbeplaced
on programswhich havethepotentialto
bereplicatedin otherjurisdictions.

"I
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4. Redirect the "war on drugs" to
define drug abuseas a public health
problem and not a criminal justice

problem.

In thepastdecade,drug abusehastaken
a greattoll in humanlives andpotential
among all sectorsof our society. The
directionof the "war on drugs,"though,
hasserved to increasedramaticallythe
number of Americansin prison and, in
particular,thenumberof non-white,low-
incomemales.Thereis little evidenceto
showthat the law enforcementapproach
to thedrugproblemhashada substantial
impact on drug abuseor drug-related
crime. While waiting lists for treatment
programsremainat six monthsor more
in many communities, the number of
drug arrestsand prosecutionscontinues
to rise as 70%of federalanti-drugfund
ing is directedtoward law enforcement.
Defining drug abuse as a public health
problemwouldrequirea shift in funding
and program priorities to a system
focusedon education,prevention,and
treatmentratherthanincarceration.

5. Redirectthe focusof law enforce.
mentto addresscommunityneeds

and to preventcrime.

Police forces are inherently limited in
their ability to control crime sincethey
cangenerallyonlyrespondtocrimeonce
it hasoccurred. Of 34 million serious
crimescommittedeacyear,31 million
never result in arrest. Even if we as
sume that a good numberof offenders
had committed multiple crimes which
werenotdetected,we canstill recognize
the limited impact that law enforcement
canhave.Effortsarebeingmadein some
police departmentsto refocuslaw enfor
cementpriorities. In New York, St.
Louis, and other cities, community-
orientedpolicing is being implemented.
This approachemphasizesimproving
police-communityrelations and a pro
active approachto policing in order to
addressproblemsbefore they escalate
and to be ableto respondto crime more
effectively. The police chief in New
Haven,Connecticuthasadoptedapolicy
of discontinuing mass drug arrestsand
now useshis officersto go door-to-door
in certaincommunitiesto encouragedrug
abusersto entercity-sponsoredtreatment
programs.

6. Reducethe recidivism rate of
prisonersby providingeffectiveser

vices.

The most recentJustice Department
study of recidivism showsthat 62% of
stateprisonersarerearrestedwithin three
years of release from prison. With
prisonsseriouslyovercrowdedaridstate
budgetsconstrainedacrossthe country,
inmates in most prison systemshave

feweropportunitiesto gainaneducation
or marketableskills than they did a
decadeago.Further,morethanhalfof all
prisonerswith a drug historyaren en
rolled in drug treatmentprograms. For
those offenderswho are sentencedto
prison,it is in society’sinterestto attempt
to reduce recidivism by providing a
broadrangeof counseling,educational
and vocational services appropriateto
prisoners’needs.

7. Repeal mandatory sentencing
laws.

Mandatory sentencinglaws for drug
crimesand other offenseshaveexacer
batedprison overcrowding,while deny
ing thepossibility of judicial discretion
in appropriatecases.In Michigan, for
example,a50-yearoldgrandmotherwith
nocriminal recordis servinglife without
parole- the samepenaltyas for first
degreemurder- for theoffenseof pos
sessionof more than 650 grams of
cocaine. In the federal system, man
datorysentencesthwartthepurposesof a
sentencingguidelinessystemdesignedto
introducearationalbasis for sentencing.
In calling for the repealof mandatory
sentences,the Federal Courts Study
Committee charged that they "create
penaltiesso distorted as t hamper
federalcriminal adjudication." 21njuris
dictions without mandatorysentencing,
judgesarenot hinderedfrom sentencing
drug offenders to incarcerationwhen
they feel it appropriate,butcanalso use
their discretionto sentenceoffendersto
non-incarcerativesanctions.Mandatory
sentencesshould be repealedbecause
they donotpermitjudgesto exercisethat
discretionin theinterestof justice.

8. Expand the useof alternativesto
Incarceration.

Incarcerationis themostexpensivesanc
tion in the criminal justice systemand
brings very limited results in terms of
public safety or rehabilitation of of
fenders.A rangeof alternativesto incar
cerationnow exist whichhavethepoten
tial to reducethe numberof offenders
sentencedto prison. A study by the
RAND Corporation examined the
eligibility criteriaof alternativesentenc
ing, or intermediatesanctions,programs
andthenmadeprojectionson thenumber
of "prison-bound"offenderswho could
qualify for suchprograms.Even if those
offendersconvictedof murderorrape,or
with a prior prison term were excluded,
33% of potential inmatesstili qualified
for thealternativeprograms.2

Diverting appropriateoffendersfrom the
prison system can result in substantial
costsavingsaswell. A studyin Delaware
calculatedthefollowing annualcostsof
Various sanctions:

The study further found that for every
drugoffendersentencedto prison,three
offenderscouldbe treatedin aninpatient
treatmentprograandsixteenin anout
patientprogram.

9. EngageIn a nationaldialogueon
issuesof crimeandpunishment.

For more than two decades,inspiredby
politicized rhetoric, our national res
ponseto crime hasbeento demandhar
sher and harsherpunishment,and to
equate punishmentwith incarceration.
This approachhas taken a greattoll in
human lives, at ahugecostto taxpayers.
In spiteof therecordnumberof prisoners
resultingfrom thesepolicies, we arestill
left with high rates of crime and an
epidemicof drug abuse.

The American public is more open to
engagingin a broaddiscussionof crime
andpunishmentissuestharscommonly
believedby policymakers. Day-to-day
experiencewith alternative sentencing
programs and comprehensivepublic
opinion surveysdemonstratethat
Americansunderstandand supportmore
frequent useof non-incarceratingsanc
tions and programsthat addre
rehabilitationand thecausesof crime.
It is timenow for America’scivic, busi
ness and political leadersto invite the
Americanpeopleto engagein a rational
and constructivediscussionof crime,
punishment,andjusticeissues.

CONCLUSION

"If you can’t do the time, don’t do the
crime."

- Prisonersaying

More andmore Americans,and African-
Americanmalesin particular,are"doing
the time." Unfortunately, this hasn’tled
themor othersto stop "doing thecrime."
Incarcerationratessetnew recordseach
day, whilecrimeratesremainintolerably
high. Clearly, large-scaleimprisonment
providesno panaceafor crime.

As we havediscussed,two possibleareas
of explanationfor ourhigh rate of incar
cerationarecrime ratesandcriminal jus
ticepolicies. It is importantto determine
the relativeinfluenceof thesefactors in
contributingto an incarceratedpopula
tion of more than a million Americans,
and to developprogramsand policies
which canoffer constructivesolutions.

Pyison
Work Release
HouseArrest
IntensiveSupervision
RegularProbation

$ 17,761
11,556
3,332
2,292
569
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This report suggeststhat we need to
engagein apublicdialogueregardingthe
factorswhichhaveledthe UnitedStates
to beaworldleaderin incarceration.This
dialogueneedsto beveryinclusive,rang
ing from criminal justice officials to
prisoners,from membersof Congressto
neighborhoodorganizations.If wevalue
the humanpotentialof all membersof
oursociety,andif we truly wish to reduce
crime,wewill needto considerseriously
whetherwe can afford to continueour
current ineffective social and criminal
justice policies.

MARC MAUER
AssistantDirector
TheSentencingProject
918 F St., N.W.
Suite 501
Washington,D.C. 20004
202 628-0871
FAX 202 628-1091

METHODOLOGY

Population Data

Fordaxaontotalnationalpopulations,wehave
usedthefollowing sources:

UNITED STATES - CensusBureauestimate
for July 1, 1989.

SOVIET UNION. WorldAlmanacestimate,
1989

SOUTH AFRICA - Populationfigures for
South Africa are inconsistent,particularly
regardingthenon-whitepopulation.Forboth
South Africa and the homelands,we have
relied on estimatesmadeby theInstitute of
RaceRelations,generally consideredto be
amongthe most objectiveorganizationsin
South Africa. These figuresare lower than
someotherestimates.At the high end, for
example,is aCIA estimateof a total popula
tion of39,549,941.Using this figure,theover
all rateof incarcerationin SouthAfrica would
be 303per 100,000,comparedto theestimate
of 333 per 100,000we havecalculatedin the
report TheBlackmaleratewould be669 per
100,000,comparedto the report’s figure of
729.

Overallpopulationfiguresandpiisonpopula
tion datain thereportarenot alwaysprovided
for the same year. For example, the South
African populationfigure is asof June1988,
while the prison dataare from June 1989.
Sincetheprison populationhasnotfluctuated
dramatically,thereis no reasonto believethat
this inconsistencyintroducesany substantial
marginof errorinto the overallcalculations.

PrisonerData

Statistics on the numberof prisonershave
beenobtainedfrom thefollowing sources:

UNITED STATES - The total numberof in
matesin thenation’sprisonsasof December
31,1989,andjails asofJune30,1989,exclud
ing2,250juvenilesbeingheldinjails. A small

percentageof prisonersunderthejurisdiction
of stateprisonsystemsareheld in local jails.
Estimatesof this numbervary in publications
oftheBureauofJusticeStatistics,dueto varia
tionsin reportingmethods.For this report.,we
havesubtracted39,115inmatesfromthetotal
combinedprisonandjail population3.6%of
all inmatesto accountfor this overlap.See
JailInmates1989,BureauofJusticeStatistics,
June1990.Sincethis is thehigherof the two
figures reportedfor this category, this
providesaconservativeestimateoftheoverall
numberofincarceratedpersons.

To determinethe number of incarcerated
Black males,we haveusedthe figure of 43%
of thejail populationJail Inmates1989, as
well asthemostrecentestimateof 43% of the
prisonpopulationCorrectionalPopulations
in the UnitedStates,1987, Bureauof Justice
Statistics,December1989. From this total
also, we have deductedthe number of
juvenilesaswell asthe3.6%overlapbetween
jail andprisoninmates.

SOVIETUNION - Themostrecentpublished
figure of 769,000 prisonersis taken from
Newsweek,Fred Coleman,"Reforming a
University of Soviet Crime," September10,
1990.This figure is consistentwith reports
documentingthe decreasingnumberof in
matesin recentyears.See,for example,the
estimateof 800,000pi-isonersin1989in Peter
son. It is somewhatunclearwhetherthese
figures include incarceratedjuveniles, and
whethertherearepolitical prisonerswho are
still incarceratedunder thejurisdiction of a
separateagency.

SOUTHAFRICA - The numberof prisoners,
alongwith a breakdownby race andsex,is
taken from the annual report of the South
African Prisons Service,with figuresas of
June1989. The South African categoriesof
BlacksandColoredsarecombinedas Black
for our analysis. To estimatethe additional
numberofprisonersin thefour homelands,we
beginwith a report of the Institute of Race
Relationsdocumentingthat therewere 2,677
prisonersin Bophuthatswanain 1987. Since
wewerenotableto obtainanyotherincarcera
tion statisticsfor thehomelands,we haveused
the incarcerationrate for Bophuthatswanato
projectan estimatedprisonpopulationfor the
otherthreehomelands.Although therearea
very small number of whites living in the
homelands,we haveassumedfor thesepur
posesthatall prisoners,aswell asthe overall
populationin the homelands,are Black. We
havealsoassumedthat the percentageof the
Black prisonpopulationin SouthAfrica that
is male - 96.1% - is the same for the
homelands.Dueto theneedto estimateprison
populationsin the homelands,we havealso
calculatedtheBlackmalerateofincarceration
excludingthehomelands.Thatfigure, 851 per
100,000,is higherthan thefigure used in the
report, but doesnot changethe overall rank
ings or analysis.
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Young Black Men and
the Criminal JusticeSystem

The SentencingProject’s February
1990 reporton "Young BlackMen and
the Criminal JusticeSystem" shocked
the nation.Thereport showedthat, on
anyday, 1 in 4 black malesaged20 to
29 is in prison or jail or on probationor
parole.The609,690youngblackmales
underthecontrolof thecriminal justice
system on one day far exceededthe
436,000blackmalesof all agesenrolled
in highereducationon the sameday.

The reportwasfeatured in more than
700newspapersandmagazines,andat
tracted radio and television coverage
including the network eveningnews,
the "Geraldo" show, and National
Public Radio’s "All Things Con
sidered,"More significantly, thereport
has led to a broadrangeof efforts to
reduce the disproportionateimpact of
thecriminal justice systemon African-
Americanmales,

TheAmericanBarAssociation’sCom
mittee on Minorities in the Criminal
JusticeSystemis developingareporton
policiesandprogramswhichcanreduce
thecriminaljustice system’sdispropor
tionateimpacton minorities.

National organizations,including the
National Associationof Pretrial Ser
vices Agencies and the American
Society of Criminology, held annual
meeting sessionson strategiesto
respondto this problem.Stateagencies
and criminal justice reform groups in
Connecticut,Michigan,NewYork, and
Virginia haveconvenedpublic discus
sions.

TheSuffolk CountyLongIsland,New
York Departmentof Probation con
vened a working group by county
criminal justice officials and com
munity organizationsto developamen
toring program.Theprogramwill serve
both as apreventivemeasurefor black
youth and as a diversionprogramfor
young offendersin thecriminal justice
system.

A prison warden in Missouri, who real
ized that state furlough screening
criteria result in far more white of
fendersqualifying for furloughs than
blacks, is attempting to analyze the
reasonsfor this disparity, andto seeif
anybiasexistsin thescreeningdevice.

State andnational policymakershave
lookedcarefullyat theseproblems.Not
surprisingly, African-American offi
cialshavetakenthelead.

TheCongressionalBlack Caucusspon
soredsessionsat its annuallegislative
conferenceto analyzeracial disparities
in the criminal justice system,and to
examine links betweeneducational
failuresandentry into the criminal jus
ticesystem.

TheNew York StateBlack andPuerto
Rican Legislative Caucus initiated
forums to solicit community sugges
tions for respondingto the large-scale
incarcerationof black males.The first
fonim in Harlemattracted700people,
andwasbroadcastlive on radio.

Professionalsand organizationsnot
primarily involved in criminal justice
havealsoresponded.TheBostonGlobe
reported that "campus discussionsof
blackmaleenrollmenthavebeenstimu
lated by areport releasedby The Sen
tencing Project."Educatorsconcerned
with school dropoutsanddecliningen
rollment in highereducationhavebeen
discussinga variety of approachesto
designcurriculaandstructureschoolsto
meet the needsof black youth more
effectively. Othergroups,suchas "100
Black Men" in Memphis,havebegun
mentoringprogramsto providepositive
rolemodelsfor young peoplein their
community.

Criminaljusticeprofessionalsshouldbe
pleasedwith thewidespreadinterestthe
reporthas revivedin problemswhich
have long been acutein the criminal
justicesystem.Thenatureof this inter
estofferssomeimportantlessons.

First, although the reasonsfor racial
disproportionin the system arecom
plex, this has not preventedcriminal
justice officials from facing these is
sues.Too often, we hear that the
criminaljusticesystemis the"endof the
line," the institution which steps in
when all elsehasfailed. While thereis
truth in this, recentactionsof criminal
justice personnelindicate that many
wantto try to addresstheseproblems.

Second,therehasbeenincreasedrecog
nition that criminal justice problems
cannotbe solvedin isolationfrom the
largercommunity.Whetherdeveloping
mentoringprogramsor working with
the religiouscommunity, criminal jus
tice personnelhavea potentially deep
sourceof supportfor workingwith of
fenders.

Reaction to the report challengesthe
myth thatthepublic is uniformly "tough
on crime," and has no sympathy for
examiningtheunderlyingcausesof our
high national crime rates. Editorials
acrossthe country, both conservative
andliberal, echoedsimilar themes.As
theCharleston,South Carolina Post /
Courierstated,"If thereportdoesnoth
ing else, its horrifying statisticsshould
ignite anationaldebateon asubjectthat
hasbecometoo critical to ignore any
longer."

MARC MAUER
AssistantDirector
The SentencingProject
918 F Street,NW
Suite501
WashingtoN,DC 20004
202 628-0871
Fax 202 628-1091
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1625 K STIET. N.W.
EIGH1HFLOOR

WASH.. D.C. 20006
202452-0620 MarkYour Calendar NOW!

Litigation DirectorsConference
NewOrleans,Louisiana

June9-12,1991

Who should attend? Litigation directors,
seniorattorneys,and other attorneys
with leadershipresponsibilitiesIn areas
of programmanagementor substantive
legalwork.

What’s the plan? The agendawill Include
sessionson management techniques,
legal Issuesandstrategies,computerap
plications,impact ofemergingissueson
theclient community,andmore.

How much will It cost?
$225 registration fee mealsandlodging
NOT Included
Hotel ratesare $71/night

I SubstantiveLaw Conference
Berkeley,California

August 3-6, 1991

Who shouldattend?Litigators andadvo
cates.

What’s the plan? Concurrent 2 1/2dayIn
tensive trainingsessionson a variety of
Issues and topics will be presentedby
staffof thenationalback up centersand
field programs.

How much will It cost?
$225registrationfeeonly
$375registration,mealsandlodging

1ExperiencedManagersConference
cost, location& date in early 1992

to be announced

Who should attend? Those with at least 5
years experienceas a program director,
litigation director, managingattorney or
administrator.

What’s the plan? Sessionswill addresssub
stantive, delivery, managementand
leadershipissues

NLADA 69th AnnualConference
Portland, Oregon

October28-November2,1991

Who should attend? Programmanagers,
litigators, administrators,paralegals,
trainers,computerspedalists,PA! coor
dinators,boardmembers,andclients.

What’s the plan? Sessionswill be designed
to follow up on theagendaspresentedat
the Litigation Directorsand Substantive
Law ConferencesIn addition toa variety
of sessionsfocusedon substantivelaw,
management,training techniques,client
Issues,computer applications, andPAl
delivery.

How muchwill it cost?
$225 registrationfeeonly

NLADA hascontractedwith UnitedandDelta to providediscountairfaresto theseeventsto
helpreduceyourcosts.
An announcementof eacheventincludingadescriptionof the program,transportationinfor
mation andaregistrationform will be mailedabout 2 monthsprior to the event- watchfor itl
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A New Study on the Decision-Making
of Capital Jurors

Sincethe United StatesSupremeCourt
decisionsin Greggv. Georgia,428U.S.
153, 96 S.Ct. 2909 1976, Jurek v.
Texas, 428 U.S. 262, 96 S.Ct. 2950
1976,Proffit v. Florida, 428 U.S. 242,
96S.Ct. 2960 1976,Wood.sonv. North
Carolina, 428 U.S. 280, 96 S.Ct. 2978
1976 and Roberts v. Louisiana, 428
U.S. 325,96S.Ct. 3001 1976numerous
researchershave attemptedto demon
stratethat a guided discretionsystemhas
failed to reduceor eliminatethearbitrary
anddiscriminatorynatureof capitalsen
tencingdecisions.

The approachtypically employed is to
focuson theoutcomesof capitalcasesas
evidencethat discriminationstill exists
in capitalsentencing.For example,Bat
dus,Woodworth,andPulaski1990, in
their landmarkstudy that waspresented
to the SupremeCourt in McCleskeyv.
Kemp, 481 U.S. 279, 107 S.Ct. 1756
1987, found that convictedmurderers
whosevictims werewhitewere4.3 times
morelikely to receivea sentenceof death
thanthosewhosevictimswereblack.The
Court’s primary criticism of the Baldus
study was that it failed to prove that the
jurors who served in Warren McCles
key’s caseintended to discriminate
againstthedefendant.

Theeffectsofdeathqualificationon sen
tencingdecisionsis anotheravenuethat
researchershavepursued.Many of the
resultsof this studywerepresentedto the
high court in Lockhart v. McCree,476
U.S. 162, 106 S.Ct. 1758 1986. In this
case,aprimary criticism was that actual
jurorshadnotparticipatedin muchof the
research.

The currentstudy attemptsto addressa
previouslyneglectedareaof inquiry. In
particular, the questionthat guides this
researchis: How do capitaljurorsactual
ly arriveattheirdecisionsof guilt and/or
punishment?Thus, thefocus of this re
searchis theprocess,not theoutcome,of
juror decision-makingin capitalcases.

I. THREE MODELS OF JUROR
DECISION-MAKING:
ALGEBRAIC, STORY,

MATCHING

There are threesocial psychological

modelsof decision-makingthatmay ex
plain how jurorsarriveat their decisions
of guilt and/orpunishment.

Thefirst, knownas thealgebraicmodel,
proposesthat people listen to all the
legallyrelevantevidencepresented,as
sign eachpiece of evidencea ranking of
importance,and arrive at a decisionby
combiningeachpieceof evidenceandits
associatedimportanceranking Ander
son, 1981; EinhomandHogarth,1985.

Alternatively, jurors may arrive at
decisionsof guilt and/orpunishmentby
creatinga "story" of thecrimeor crimin
al, basedon the evidencepresentedat
trial Bennettand Feldman, 1981; Pen
nington and Hastie, 1986; 1988. The
story is then comparedto the available
verdict categories,with jurors choosing
thecategorythat bestfits thestory.

Finally, a matchingmodel suggeststhat
jurors arrive at their decisionsby com
paringthe evidencepresentedat thetrial
with their own preexistingmental story
of a related occurrenceSmith and
Medin, 1981. The more similar the
crime and the defendantin the casethe
juror is deciding are to this story, the
morelikely thejuror’s decisionwill cor
respondwith theoutcomeof the mental
story.

In sum,thegoalof thecurrentstudy is to
determinewhichof the abovemodelsof
decision-making most accurately
describesthe processthrough which
capital jurors arriveat decisionsof guilt
and/or punishment. By interviewing
people with previous capital jury ex
perienceabout the decision-making
strategiesthey utilized,we will beableto
ascertainwhether actual practicescor
respondwith legalistic assumptions
abouttheinterpretationof evidence.

II. METHODOLOGY OF THE
PROJECT

At the timeof this writing, sevenstates
California, Florida, Indiana,Kentucky,
New Jersey,South Carolina,Texasand
Virginia form the core of this project,
andfive statesIllinois, Louisiana,Mis
souri, North Carolina and Tennessee
may be addedon a smallerscale. Each

state is representedby a university
professorofeitherlawor a socialscience.
Theproject, Modelsof Juror-Decision
Making in CapitalCases,is fundedby
theNationalScienceFoundation.

Thirty capital cases,fifteen where the
jury votedfor deathandfifteen wherethe
jury voted for a sentenceof less than
death,will be studiedin eachstate.For
eachcase,fourof thejurorswill be inter
viewed. Therefore,a total of 120 inter
views with previousjurors will be con
ductedin eachparticipatingstate.

The interviewswill be conductedby ad
vanced graduatestudents. Each inter
view is expectedto take approximately
two and a half hours to complete.The
interviewitself consistsof questionsper
taining to the eight general areasof the
case:thetrial; therespondent’ssentenc
ing decision; sentencingguidelines;the
judge, prosecutoranddefenseattorney;
jury selectionand composition; death
penalty attitudes; and personal back
groundinformation.

Eachof thestatesinvolved in theproject
is at a slightly different phaseof data
collection.However,it is anticipatedthat
the majority of the interviewsin Ken
tuckywill becompletedby theendof this
comingsummer.If all goesaccordingto
schedule,the preliminary findings
should be available by the middle of
November,1991. In fact,thepreliminary
findingsarescheduledto bepresentedat
the annual meeting of the American
Societyof Criminology nextNovember.

Eachinvestigatoris committedto analyz
ing his/her state data for publication.
Also, many collaborative,cross-state
publicationsareplanned.

Although only a handful of interviews
have been conductedthus far, the
majority of whichwerein Kentucky, the
project already has been very well
receivedby the academiccommunity.
For example,anentire sessionat theup
coming joint meeting of the Law and
Society Associationand the Research
Committeeon the Sociology of Law of
the International Sociological Associa
tion, to be held in The Netherlandsthis
summer,hasbeendevotedto studiesre
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REFERENCESlated to theproject.

III. GENERAL OBJECTIVES OF
THE STUDY

A uniquecharacteristicof this project is
thatpreviouscapitaljurors will be inter
viewed to find out the processthrough
which decisionsof guilt and/orpunish
mentaremade.In particular,theproject
attemptsto determinehowjurorsactually
evaluate all the evidencepresentedin
capitaltrials.

The primary purposeof this study is to
assesswhich theoreticalmodelmostac
curately describesthe decision-making
practicesof capitaljurors. Theeffectsof
different statutorysentencingguidelines
on actualdecision-makingpracticeswill
alsobe studied.

In an attempt to gain a better under
standingof thedecision-makingof capi
tal jurors, the respondentswill be asked
abouttheinformation that servedas the
basis of their decisions.For example:
Whatevidencepresentedby theprosecu
tion defensewasmost importantto the
jurors’ decisionsof guilt and/orpunish
ment?Which witnesswas most impor
tant to the juror in arriving at his/her
decisionof guilt and/orpunishment?

In addition, jurors’ perceptionsof the
trial proceedingsand actors will be
studied.In particular,doesthemannerin
which attorneysstructuretheir casesin
fluence the decision-makingmodel
employedby the jurors?To answerthis
question,of course, requirestalking to
boththeprosecutoranddefenseattorneys
involved in thecase.

Finally, the designof theproject allows
for acomparisonbetweencasesthatdid
and did not result in a verdict of death.
Were there any differences in the
decision-makingpracticesofjurors who
servedon both typesof cases?It is pos
sible that the processof juror decision
making differs when the resultantsen
tence is death as comparedto other
punishments.

IV. POSTSCRIPT

I amresponsiblefor supervisingtheKen
tucky componentof this project. If you
areinterestedin learningmore aboutthe
project or perhapsoffering your input,
pleasedo not hesitateto contactme.

There are two areasof the project for
whichI would especiallywelcomeyour
involvement.First, I want to know of all
capitalcasesin KentuckysinceJanuary,
1988. If you worked on a capital case.
during that time, I would appreciateit if
you would let me knowso I could insure
that thecaseis includedin my inventory.

Second,I would appreciatethe oppor
tunity to discusswith you your impres
sionsof thecase.In returnfor your assis
tance,I look forwardto hearingfrom, arid
perhapsworkingwith, manyofyou in the
nearfuture.

MARLA SANDYS
AssistantProfessor
IndianaUniversity
Departmentof Criminal Justice
302 SycamoreHill
Bloomington,IN 47405
812 855-5892or 812 855-9325

Maria Sandysreceivedher doctorate in
socialpsychology from The University of
Kentuckyin May, 1990. Both hermaster’s
and doctoral theseswere on attitudes
towardcapital punishmen!.MarIa current
ly is an assistantprofessor in the Dept. of
CriminalJusticea! Indiana University.

Anderson,N.H.1981.FoundationsofInfor
mation Integration Theory. New York:
AcademicPress.

Bennett, W.L. and Feldman, M.S. 1981.
ReconstructingReality in the Courtroom.
NewBrunswick, NJ: RutgersUniv. Press.

Einhom, H.J. and Hogarih, R. 1986.Am
biguity andUncertainty in Probabilistic In
ference.PsychologicaiReview92,433-461.

Pennington, N. and Hastie, R. 1986.
Evidence evaluation in complex decision
making. Journal of Personality and Sociai
Prychology51,242-258.

Pennington, N. and Hastie, R. 1988. Ex
planation-baseddecision-making:Effects of
memory structure on judgment. Journal of
ExperimentalPsychology.Learning,Memory
andCognition14,521-533.

Smith, E.E. and Medin, D.L. 1981.
Ca!egoriesand Concepts,Cambridge,MA:
HarvardUniversityPress.

LOUISVILLE BAR FOUNDATION AWARDS OVER $48,000IN GRANTS.
$5,000AWARDED TO DPA.

TheLouisville Bar Foundation awarded over $48,000 in grantsfor the 1991-92fiscal year, at its
May 14 boardof directorsmeeting.Thefollowing projectswereselectedforfunding:

The Louisville Bar AssociationJudicial Evaluation--SI1,500. Administeredannuallyby the
LBA, alternatingeachyearbetweenevaluationsof theJeffersonCircuit andtheU.S. DistrictCourts
for theWestern District of Kentucky one year, andevaluationsof theJeffersonDistrict Courts the
next. Thepurposeof theevaluation is to strengthenthejudiciary of JeffersonCountyandto offer
constructivecriticism to sitting judges.

Kentucky Department of Public Advocacy--$5,000.The statewidepublic defenderprogram,is
planningto conducta comprehensive,independentevaluationof thesystem.Thepremiseunderlying
this evaluationis to assessthecurrentquality andmethodologyfordeliveryof servicesandtoprovide
ablueprintfor anychangesnecessaryin thecurrentsystemto insurethat high quality representation
is providedto poor citizensaccusedof crimes.

Downtown LectureSeries--S1,387.50.A joint ventureof theLouisville BarAssociationand the
LouisvillePresbyterianTheologicalSeminary.Eachyear,thegroupsplanafour-partseriesexploring
various ethical issues inherent in day-to-dayliving. Discussionleaders are selectedfrom such
disciplinesas themedia,law, politics, medicineandtheology.Thegrantwill covertheexpensesof
theseries,which is freeandopen to thepublic.

Legal Aid Society HomelessnessPrevention Program--$20,000.Representsfamilies and in
dividuals who are at high risk of becominghomeless,andthosewho have alreadybecomehomeless.
The LBF grant goestoward paying the salary of an attorney who concentrateson housing issuesby
providing counsel, representationand advocacy.

University of Louisville Schoolof Law Public ServiceProgram--$7,217.50.The University of
Louisville Schoolof Law recentlybecameoneof the first five schoolsin the country to adopt a public
servicerequirement for students entering law school.Plans areunder way to developand implement
the program. The grant moneywill go toward hiring a part-time director who will work with public
and private non-profit agencies,as well as the bench and bar, in developingplacements and
establishingthe administrative structure for this program.

Judicial Ethics Seminar with Michael Josephson--S3,500.The Louisville Bar Foundationandthe
Kentucky Bar Foundation are jointly sponsoring this seminaron judicial ethicsfeaturing national
ly-renowned ethicsexpertMichael Josephson.He will speakin Louisville this June,andaddress the
topic of thenew ABA Model Codeof Judicial Conduct. In addition, Mr. Josephsonwill hold two
other ethics seminars for attorneys.

The Louisville Bar Foundation, the arm of theLouisville Bar Association,wasestablished
in 1983 to provide financial support for projects and organizations whosemissions include:
Delivering legal servicesto the poor andindigent;Insproving of the judiciary by periodicevaluation
and other means; andProviding law-related public education. Grant applications numbered over 30
this year, up significantly from last year. Total dollars requested was in excessof $117,000.
According to LBF President Daniel T. Gcyeue,"The boardwasgratified by theresponseto ourcall
for applications this year. The grants committee hada number of deservingandinnovative programs
to consider.The LBF board is very enthusiasticabout the programs ultimately selected."
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TestYour KnowledgeAbout Dru

1. Can Americancustomsofficersorder
you to disrobeandallow your body to be
invasively inspectedas you arrive from
an international flight - without any
evidenceor even probablecauseto
believeyou aresmugglingdrugs?

A. Yes
B.No

2. What is the largestcashcrop in the
stateof Tennessee?

A. tobacco
B. marijuana
C. hay
D. rye

3. American employerscan now legally
demandthat you take a drug test by
urinating on commandbeforea witness
asaconditionof keepingyourjob, even
thoughthey haveno evidenceyou area
druguser.

A. True
B. False

4. According to the U.S. government,
approximatelyhow many times more
peopledied in this country from using
alcohol andtobaccothan from using all
illegal drugscombined?

A. 2
B. 10
C. 100
D. 1,000

5. Accordingto theU.S. government,the
total numberof childrenwho died from
all forms of illegal drug overdosesin
1988was

A. 10,000
B. 5,000
C. 50,000
D. 88

6. Thechief administrativelaw judgeof
the Drug EnforcementAdministration
stated in a 1988 legal decision that
"marijuanais far saferthanmanyfoods
we commonlyconsume,"that it "is one
of the safest therapeuticallyactive sub
stancesknown to mankind," and that it
oughtto bemadeavailableasamedicine
to Americanssuffering from cancerand
multiple sclerosis.

A. True
B. False

7. If you, your parents,or other loved
ones are dying from cancer,will
Americandrugofficials allow yourdoc
tor to prescribemarijuana to curb
chemotherapynauseaor to prescribe
heroin to easepainandanxiety?

A. Yes
B. No

8. If measuredin cubic feet, thenation’s
annualdemandfor cocainecouldfit into

A. an oil tanker
13. a cargo plane
C. Iowa

9. In 1989, Washington,D.C., popula
tion 622,000,whereall drugsaretotally

PRESIDENT BUSH TO WAGE WAR ON THE BILL OF RIGHTS

Comparingthe nation’sprosecutorsto the soldierswho fought againstIraq, President
Bushintroducedhis draconiannewcrimebill the ComprehensiveCrimeControlAct of
1991 on March 12. In reality, this bill is adeath-dealingscudmissileaimedat theBill
of Rights.We patriotsmust shootit down.

DEATH FOR DRUG DEALERS

The President’sbill expandsthe deathpenalty in ways reminiscentof someof themost
repressivegovernmentson earth. Iran, for instance,hasbeencriticizedby HumanRights
groupsfor executingdrugdealersundera lawenactedlastyear.ThePresident’sbill also
permitsthe executionof street-leveldrugdealers.

THE GREAT WRIT IN A BODY BAG

Thebill virtually eliminatesthe ability of deathrow inmatesto petitionthefederalcourts
to reviewtheconstitutionalityof their trials. Traditionally, deathpenaltystateshavenot
allocatedsufficientImancialresourcesfor thedefenseof poorcapitaldefendants.Further,
politicizedstatecourtjudgesareoftenunwilling to orderretrialsin capitalcasesno matter
how unfair the trial, lestthey bebrandedassoft on crime.

While not a genuineremedyfor thesechronicproblems,federalcourt review of state
convictions,throughhabeascorpusproceedings,hasprovidedameasureofjustice.Over
thepastdecade,almostonethird of thosesentencedto deathin statecourtshavehadtheir
Sentencesor convictionsoverturnedby federalcourts.

Theadministration’sbill wouldevisceratethegreatwrit of habeascorpusby destroying
theability of federalcourtsto grantreliefto prisonerswhosestatetrials wereunconstitu
tional. In effect, the bill would allow theexecutionof prisonersevenif their trials were
infestedwith constitutionalerrors.

POLICE MISCONDUCT/RACE DISCRIMINATION

In the aftermathof thevideotapedassaultby 25 whiteLos Angelespolice officers of a
blackmotorist, onewould hopethat anynewcrime legislationwould seekto curbpolice
misconduct and remedy racediscrimination in the criminal justice system.The
Administration’s bill, though, actually rewardspolice misconductby providing that
evidenceobtainedthroughunlawful policesearchescanbeusedin acriminalprosecution.

Thebill containsaprovisionwhichpurportsto guardagainstracediscrimination in death
penaltycases.However,thisprovision forbidstheinvalidationofracially-motivateddeath
sentencesby the only evidencepublicly available -- statisticalanalysiswhichshowsthat
blacksaredisproportionatelysentencedto death.

NEAL WALKER
Loyola DeathPenaltyResourceCenter
210BaronneStreet,Suite608
NewOrleans,Louisiana 70112
504 522-0578
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illegal had 262 drug tradehomicides
while Amsterdampopulation670,000,
wheremanydrugs are decriminalized
had11.

A. True
B. False

10. Is it legal for thepolice to obtain a
wan-antto searcheverynook andcranny
of yourhomeon thebasisof a tip sent in
by your neighbor in an unsigned,
anonymousletter?

A. notin America
B. only on Sunday
C. yes

11. AIDS, thediseaseof this centuryand
perhapstheplagueof thenext,is spread
more by sex than by intravenousdrug
use.

A. True
B. False

12. The rate of AIDS among the in
travenousdrug users in Liverpool,
England, where healthauthoritiesare
encouragedto provideclean needlesto
addictsis believedto be0.1%while the
comparablerate among the addicts in
NewYork City wherecleanneedlesare
illegal is believedto be50%.

A. True
B. False

13. Since1986,theU.S. CustomsService
hasspentmorethan $100million to test,
build,anddeploysevenradarballoonson
the U.S./Mexicanborder. How many
smugglershavebeencaughtin this ef
fort?

A. more than5000
B. about2500
C. 942
D. lessthan50

14.Lastyear,theMassachusettsNational
Guard

A. patrolledtheAtlantic Oceanlooking for
drugsmugglers.
B. attendedaGrateful Deadconcertto try to
identify suspicious-lookingpeople.
C. wassentto Peruto eradicatecocaplants.
D. discovereda marijuanafield the sizeof
thecity of Boston.

15. In 1989,sailing for acombined2347
ship dayscosting$33.2million, theU.S.
Navy andCoastGuard

A. seized879 shipsandarrested2,368drug
smugglers.
B. seized637 shipsandarrested1,472drug
smugglers.
C. seized348 shipsandarrested857 drug
smugglers.
D. seizedsevenshipsandarrested40 smug
glers.

16. Whichstatementis false?

A. Enoughurine is testedeachyear to fill
LakeMichigan.
B. Twoouncesof aparticulardietsodaheld
underthearmfor onehour will beaccepted
asavalid urine sample98%of thetime.
C. Adding a brandof eyedrops to a urine
samplecamouflagesanytraceof marijuana
in a drug test.
D. Cocaineusers can avoid detection by
simplyaddingbleachtourine.

17. Accordingto the Bush Administra
tion, the typical cocaineuser is white,
male,a high schoolgraduate,employed
full-time, andliving in thesuburbs.

A. True
B. False

18. TheDutchhaveafar lowerpercapita
consumptionof drugs than the United
States.Who wrote: "The fundamental
difference in Dutch drug policy is its
demand-orientedapproachto the prob
lem as opposedto the supply-oriented
approachfavored by the United States
andmanyothercountries."

A. ReverendJesseJackson
B. TheBushAdministration’sStateDepart
ment
C. Vice PresidentDanQuayle
D. RoseanneBarr

19. Insteadof expendingthe time and
effort to catch andprosecutemarijuana
users, "we should concentrateon
prosecutingthe rapistsandburglarswho
areamenaceto society."Who madethis
statementadvocatingthedecriminaliza
tion of marijuana?

A. ReverendJesseJackson
B. TheBushAdministration’sStateDepart
ment
C. Vice PresidentDanQuayle
D. RoseanneBarr

20. For every $1 we spendon treating
hard-coredrugusers,theU.S. taxpayeris
saved$3 in reducedcrimeand otherso
cial costs.

A. True
B. False

21. Everyday, 56,000hard-coreaddicts
seektreatment,but areturnedawayfor
lackof staffor space.

A. True
B. False

22. Coca is the primary ingredient in
cocaine. The biggest legal importer of
cocain theUnited Statesis

A. TheFederalgovernment
B. themakersof nicotinechewinggun
C. Coca-Cola
D.RJRTobacco

23. TheBushAdministrationclaimsthat
the U.S. has 862,000 regular cocaine
users. How was that numberdeter
mined?

A. It’s the total number of High Tinier
magazinesubscribers
B. A surveyof hospitalemergencyrooms
C. The governmentinterviewed 8,621
people,of whom 65 admittedusing cocaine
weekly. Thenumberwasthenextrapolated
to accountfor thetotal U.S. population
D. A Gallup po11 of white, suburbanmales
completedin May 1990

24. Lastyear, internationaldrug smug
glers placed a $30,000 bounty on the
headof "Barco." Who is "Barco?"

A. The SecretServicecode namefor the
AttorneyGeneral.
B. The director of the Bolivian government
police
C. A U.S. BorderPatrol drug-sniffingdog.
D. A mid-level bureaucratin the Customs
Service,

25. A recentNational Institute of Drug
AbuseNIDA federalstudyfound:

A. A typical Grateful Deadfan is awhite
male living in thetuburbs.
B. You can blow bigger bubbleswith
nicotine chewing gum than with regular
chewing gum.
C. Peoplewho have chocolatecravings and
ice creambingesare more likely to become
drug addicts,
D. Catepillarsthat eat coca plantshavecon
stant runnynosesand also seem to have
troublesleeping.
E. A typicalmemberof PlatoandtheGuar
dians a legendary‘60s rock androll band
is a white male living in the suburbs.

26. Theinhalantusedmostby studentsin
Texasis a typewritercorrectionfluid.

A. True
B. False

27. In theU.S. lastyear,thetotal number
of overdosedeathscausedby aspirinwas
virtually thesanieastheoverdosedeaths
from

A. tobacco
B. heroin
C. alcohol
D. typewritercorrectionfluid

ANSWERS

1.a2.b3.a4.c5.d6.a7.b8.b9.a10.
c 11.b 12. a 13. d 14. c 15. d 16. a 17. a
18. b 19. c 20. a 21. a22. c 23. c 24. c 25.
c26.a27.b

CongressmanPeteStark’s Drug Test to
Congress,Reprintedby permission.
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Defendants with Mental Retardation Need
Interveners who Understand Them

When policemen arrestpersonswith
retardation,confusingthingscanhappen.
Officers recitesomethingto them about
"waving at my rights," as a Texanwith
retardationrecalled.Then,with theclick
of handcuffs,they are takenawayfrom
everything that had been safe and
familiar to them. They are placed in
roomswhereinvestigatorswork them to
exhaustion,trying to "getsomethingout
of them."Becausepersonswith retarda
tion want so much to be acceptedby
others, they often try hard to give the
investigatorswhat they want - even
though it will beusedagainstthemlater.
No matterwhetherthey areguilty or in
nocent,they open themselvesup to in
vestigatorsin waysTedBundy,JeanHar
ris andClaus Von Bulow would have
nevereventhoughtof doing.

Friends and helperscan be concerned,
but when they encounterthe imposing
facadeof thecriminal justice systemand
its magical language,they feel in
timidated and backoff. They aresome
how led to feel they’re not needed
anymore.Nothing may be further from
the truth, says Dolores Norley. This
Florida motherof asonwith retardation,
professorof communication,a lawyer
and a police trainer, believes that "the
best intervenerswill always be people
who haveactually workedwith persons
havingretardation."

Norley, sincetheearly1950’s,hastaught
at police academies,loggedmanyhours
riding in patrol cars especially in
Chicago, voluntarily visited numerous
prisonerswith retardationin their cells,
written trainingmanualsfor officers, at
torneys andjudges, and helped to
develop laws that protectpersonswith
retardation.

Thefollowing areselectedexcerptsfrom
herspeechesandpapers.

Thecriminaljusticesystemis aconfusing
place.That’spartly truebecausethesys
tem itself doesn’tknow what it is about:

It is torn betweenrehabilitating,punishing
anddeteningpeople.Onecourt can act like
John Wayne,anotherlike Mother Theresa
- for thesamecrime. Onejudgecan have

thespite of avigilante, anotherthewisdom
andintellectof JusticeBrandeis.

It’s not always rational. Tom Wicker, a
formereditorof theNew York Times, held
himself responsiblefor the deathsof many
prisonersin theAttica prison uprising.In A
Time To Die, he describeshow prisoners
askedhim to representthem in thcmediation
sessions.And so, he went to the meetings
andopenlydiscussedcriticalsituationswith
the authorities. Later, after many of the
prisonerswerekilled, he blamedhimselffor
assumingthesystemwasrational.It wasnot.

Sentencingpracticescan be arbitrary, dis
criminatory andgenerally unprincipled-

often governedby the subjectivity of the
judgeand influencedby thecurrentvacillat
ing public feeling aboutany one given of
fense.

It is far easierto get into thesystemthanto
getout. Chalkthis factup to all theegosand
territoriesthat getinvolved.

Some system members,nevertheless,are
educable. More often than not, they are
eagerto do right, to teamabout thepeople
they aredealingwith, andto beinventivein
theirjobswhen theyhavetheright guidance
andpersuasion.

Whenpersonswith retardationenterthe
systemit is notjust a crisis, it is usually
adisaster.In all of myyearsin this field,
I havenever seenone of thesepersons
improvedby imprisonment.

Excepting those arrestedfor murder,
rapeandchild abuse,the systemusually
would like to spit out people having
retardation, but it doesn’t know how.
Thepolice,attorneysandjudgeshaveset
thingsthey mustdo - evenif theperson
with retardationdoesn’t fit the usual
criminal mold. That’sprofessionalism.

Psychiatristaredear to the heart of the
courts. The courts were long ago in
timidated into accepting them as the
authority for practicallyeverything.We
as never before need educational and
psychologicalevaluatorswho havelived
with and understandpersonswith retar
dation.

Finding a person incompetentto stand
trial maynot always be a goodthing. It
could leadto a lifetime of incarceration

in aninstitutionandtherebydenyhim or
her achanceto beproveninnocent.

The biggest hurdle is the djffidenceof
thosewho regularly work with people
havingretardation.It is easyto blamethe
systemfor being insensitive,Then we
becomeintimidated by them and don’t
try to advocate.Court liaison work is
exactlylike any otherform of advocacy.
The rules are identical: Do your
homework. Know the problem better
than they do. Know someof thesolu
tions. Realizethat somefolks inside of
the system are frustratedand they will
welcomeyou andyour expertise.

Thefirst step is educatingthepoliceand
the courts. I do everything I can to or
ganizeprogramsfor training the police,
lawyersandjudges- evengetting them
to carrywalletcardsthat list helpful hints
and the local disability agencieson call
to them. In my experience,officers who
can recognizeand delineatedisabilities
becomeambassadorsand have been
amazingly helpful in avoiding inap
propriate arrests.Community level
judges, if approached,will often wel
comeconferenceswith local people on
possibilitiesfor specialprogramming.

Those who work with personshaving
retardationneededucating,too. An ex
ample:A teenagerwith retardationwent
to his teacherat school to askif arecent
activity fondling thegenitaliaof ayoung
boy wasokay. The teachersent him to
thecounselor.The counselorcalled the
police. The young man was given 30
years in the penitentiaryeven though
rapists in Florida only averagefive
years. Thejudgedid it becausehe had
suddenlybecomehorrified by thecurrent
mushroomingof sexactcases.

Whenotherprisonerssawtheyoungman
as a potential sexobject, he requested
protectivecustody. That amountedto
being in absoluteisolation - no radio,
no reading material he can’t read
anyway,no exercise,no mealsoutside
his cell. At the time, hewas 18 andflab
by. When we tried to gethim into a sex
offenderprogramhewasrefusedbecause
"he hasless thannormal intelligence."

‘
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WhenI visited,theguardsput handcuffs
on him andtwo armedguardsstoodout
side his cell door. Handcuffsarerough
whenyou arewiping awaytears.

Whetherhe is acaseof truepedophiliaor
a caseof situational sexplay, we may
neverknow, Soonhemayeither gomad
with the isolation, or becomeso
desperatehe will bewilling to go on the
compoundandaccepttheprotectionof a
"lover."

Wemusttrain more of us in thefield to
be assertive interveners.Judgeswill
change. Prosecutorsand public
defenderswill go on to cushyjobs in big
firms. Only the advocateswill remain
constant.We mustgettheparoleboards
with factsaboutretardationas well.

Almost always, I work as an intervener
with no status. But I am always wel
comed. It works becausethecourtsare
desperatelylookingfor anyhelptheycan
get.

Recently, I wentinto a court andintro
ducedmyselfas apersonwith no status
- exceptfor 33 yearsof experiencein
thefield of retardation.Thejudge said,
"ThankGod! Doyou haveacard?I have
a few other casesI wantto talk to you
about."

Early diversionis crucial. Personswith
retardationneedto be helpedout of the
criminal justice systemandplaced into
alternativearrangementsasearly aspos
sible. Weneed to pay heavy attention to
first appearances,preliminary hearings
and arraignments.Sentencinghearings
are important,too. If we can offer alter
nativeprograms,manycourtswill jump
at thechanceto try them.

But we need the alternatives.The sad
fact:Nineoutof thetentimesit is thelack
of alternatives- not thenastinessof the
court - which sendsour peopleto
miserableincarcerationwhere they are
the prime victims of othersthere. We
mustcreatealternativeprograms.

Item: Norleyhasdevelopedsuccinct,easy-to-
understandguidelinesfor criminaljusticeper
sonnel in Florida. For a free copy, send a
SASE Self-addressed-and-stampeden
velopeto: Dolores Norley, 529 North Sans
SouciAve., DeLand,FL 32720.

ROBERT PERSKE
159Hollow Tree RidgeRoad
Darien,Connecticut 06820
203655-4135

‘RobertPerskeis an author andjournalist
with a special interest in what happensto
persons with mental retardation and
si’nilardisabiiziesafterthecri’ninaljisszice
systemgetsthem."

COURT TO DECIDE W EARL WASHINGTON
TRIED TOO HARD TO PLEASE COPS

A man with mental retardationmay have followed the "leading" of investigatorsso well he was
sentencedto deathfor a crimeheprobablydid notcommit. DefenseattorneysEricM. Freedmanand
RobertT. Hall camebeforethe 4th Circuit Court of Appeals [in Wahingonv. Vzrginw andstated
that30-year-oldEarlWashingtonJr. did not rapeandmurderRebeccaLynn Williams in Culpeper,
Virginia on June4, 1982. Freedman,arguingthecasebeforea three-judgepanel,saidtheconviction
wasbasedsolely on a confessionwith detailssuppliedby thepolice.

JudgeJ. HarvieWilkinson 111 askedif Washington’srole was "purely a passiverole... or did he
actuallysupply concretedetailsabouttheperpetrationof this crime?" "It waspurely passive,"said
Freedman."Are you saying hehadwords put in his mouth?"askedWilkinson. "That’s what I’m
saying,Judge,"saidFreedman.Buthe addedthat he didn’t believepoliceweretrying to "railroad"
Washington.He said theysimply mayhavebelievedWashingtonwas holdingouton them.

RebeccaWilliams hadbeenraped,stabbedandfound lying in thedoorwayof her apartment.She
died two hourslater at a local hospital. According to thepolice, awitnessreportedseeingaman
neartheWilliams apartmenton themorningof themurder.He wasdescribedas "ablackmalewith
abeard," dressedin a white sleevelesst-shirt andfadedblue jeans.He had"extra large musclesin
thechest,arms and upper back areas."Basedon theeye-witnessaccount,a compositepicturewas
publishedin theJuly3, 1982 CulpeperStarExponentandthepolicefocusedon alocal suspectwho
fit thedescription.

Washingtonwasnotimplicatedin thecaseuntil almostayearlater. OnMay21,1982, he wasarrested
in Warrenton,20 miles northeastof Culpeper,for breakingandenteringahomeandfor assaulting
hisbrother-in-law. His arrestcamein themorningafterhe hadbeenup all night. He hadbeendnrnk.
And yet, according to the defense,"Washington,mentally retardedwith an IQ of 69 andsleepless
thenightbeforehis arrest, was interrogatedat greatlength that dayandthenext."

Although the initial chargeswere dropped,Washington"waived his Miranda Rights" and "con
fessed’ to a numberof other crimes, including the rape of a Warrenton woman. After initial
investigations,all officials concurredlaterthat he couldn’thavedone anyof theselocal crimes.
Accordingto anofficer’snotestakenlatein thefirst dayof interrogation,"Earl still seemednervous
asthoughtherewasstill somethingelsebeingkept from us." After someprobing,theofficer spoke
bluntly: "At this time I askedEarl, ‘Earl, did you kill that girl in Culpeper?’"Earl "shook his head
yesand startedcrying." Latertheofficer said,"Earl,I meanthewomanyou stabbedin Culpeper"
Washingtonsaidyes. lie madeno mentionof rape. Even the officerdidn’t know at the time that
shehadbeenraped.During thelaterinterrogations--withCulpeperpolicetakingpart--Washington
usually proved to be wronganytime he volunteeredfacts:

He saidRebeccaWilliams wasblack. The officers correctedhim. She waswhite.
He saidshewas"kind of short." She was5’8".
Resaidhekickedin thedoor. Thedoor wasn’tdamaged.
Whenaskedhow manytimes hestabbedher,he wasn’tsure,perhapsoneto threetimes. Shewas
stabbed38times.
He saidnobodyelsewasaround. Andyet, policearriving shortly after theevent foundababyin a
playpenjust inside the door. And standingbesidethe playpenwas the victim’s three-year-old
daughter.
While his confessionwas being typed, officers drove Washington to apartmentcomplexes
throughoutCulpeper.Whenthey amvedat thecrime scene,Washingtonfailed to point it out. They
droveaway,then returned later. Again Washingtonfailed topoint to theapartmentwherethecrime
hadtakenplace.They droveaway andreturnedathird time. This time, an officer said"Earl,isn’t
that theplace?"He saidyes.

[In his affidavit, defenseexpert,Dr. JohnN.FollensbeejstatedthatWashingtondid notunderstand
his Miranda Rights. "Mr. Washingtonnotonly did not understandthepoint of thepoliceadvising
him of his rights, he did not understandtheconceptof rights--a conceptwhich requiresvery little
capacityfor abstraction."He alsosaidThat thestresscausedby asleeplessnightandlong interroga
tions"would haveinducedacondition of absolutecomplianceandutter relianceon theinterviewer
for appreciationof results."

‘EarlWashingtonis mentallyretardedandcan’ttell you thecolorsof theflag,or whatathermometer
does," saidFreedman"but he hasbeen sentencedto death...He’s simply innocent..,retardation
doesn’tonly mean you don’tknow things. It alsomeansyou try andconceal[retardation]."

Follensbee,in his affidavit, showedhow Washingtoncompensatedfor suchaconceahnent:"This
manis easilyled.Out of his needto pleaseandhis relativeincapacityto determinethesociallyand
personallyappropriatebehavior,he relieson cuesgivenby othersandareflexiveaffability. These
arehis only apparentadaptiveskills. It wasmy impressionthat if on the eveningof his execution
theelectricchairwereto fail to function,he would agreeto assistin its repair."

Therehas beenno decisionin thecaseto dale.

Fromnewsletterpublishedby RobertPerske.Reprintedby permission.
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Involuntary Civil Commitment Materials

Topromoteimprovedrepresentationfor
personswith mental illnessessubjected
to involuntary civil commitment, the
American Bar Association’sCommis
sion on the Mentally Disabledhas
developedatrainingpackagefor lawyers
andjudges.This packagehasfour com
ponents: a manual; guidelines for in
voluntary civil commitmentsystems;a
video; anda two-dayworkshop.

INVOLUNTARY CIVIL
COMMITMENT:

A MANUAL FOR LAWYERS AND
JUDGES

The comprehensivemanual introduces
anapproachthatencourageslawyersand
judges to becomeinvolved before the
commitmenthearing,using pre-hearing
screening,negotiationanddiversioninto
lessrestrictivealternativesto reducethe
number of full court hearings.The
manualis dividedinto five parts.

Introduction - a conciseoverview of
civil commitmentpracticesandanorien
tationto themanual,

Respondent’sCounsel - the manual’s
largestsectionwith a step-by-stepguide
for attorneyswith clientsfacingcommit
ment,discusses:theroleof respondent’s
counsel - the best interestv. advocacy
models;proceduralanddueprocessis
sues;pre-hearingpreparations,including
interviewing theclientandotherparties
with a sample interview format and
preparingtheclient andwitnesses;hear
ing issues,including notice, scheduling,
locationof thehearing,theclient’satten
dance,theeffectsof medication;thecon
duct of the hearing,including motions,
documents,direct and cross-examina
tion, expert witnessesand the closing
argument; and post-hearingrespon
sibilities, including appealsand other
procedural and administrativeoptions
for relief.

State’sAttorney - addressesthe civil
commitmentprocessfrom the point of
view of the attorneywho representsthe
interestsof the state or the petitioner.
Building on the respondent’scounsel
section,this discussionidentifies areas

wherethe state’sattorney’sconsidera
tions differ significantly from thoseof
therespondent’scounsel.Topicsinclude
thepartyiesbeingrepresented;political
factors; special pre-hearingactivities;
andpost-hearingissuessuch as appeals
andperiodic reviewhearings.

The Judge - comprehensivelyexamines
thejudge’sroleandresponsibilities from
thepoint of view of ajudgewho handled
hundredsof civil commitmenthearings.
Topics include administrative issues
suchas calendars,courtroom decorum
andconfidentiality;judicial perspectives
onconductofthehearings;anddisposi
tion determinations,including treatment
alternatives.

Appendices - providetwo usefultools: a
generalinvoluntarycivil commitmentin
terview andstrategyform; and 40 pages
of chartsof selectedstatutoryprovisions
in thenation’s51 jurisdictions.

The manual,which is 136 pagestypeset
in an 8 1/2" x 11’ bound format with
cover,is availablefor $30. Ordersof 10
or more are$20percopy.

COMMITMENT TO ADVOCACY

This 10-minuteVHS-format videotape
introduces the kind of advocacythe
Commission endorsesand highlights
someof themanual’smajorpoints.Com
mentaryfromleadingexperts- ajudge, a
law professor,a practicingattorneyand
membersof the mental health com
munity - underscoresthe importanceof
theadvocacyrolefor respondents.

The National Centerfor State
Courts’ Guidelinesfor Involuntary

Civil Commitment

These50 practical guidelinesprovide
suggestions for improving a
jurisdiction’s involuntary civil commit
mentprocesswithout extensivestatutory
reform. Theresultofamulti-yearproject
that investigatedanumberofstates’civil
commitmentpractices, the guidelines
follow thetypical involuntarycivil com
mitmentprocess,from thepetitionor first
contact,throughthe hearingandinto the

dispositionof thecase,They addressthe
following areas:the foundationsof in
voluntary civil commitment; the or
ganization and administrationof pre
hearingscreening;detentionandcustody
of personsby law enforcementofficers;
mental health examination,treatment
and disposition before court hearings;
legalrepresentation;courthearings;judi
cial determinationsand case disposi
tions; and post-hearingmatters.The
Guidelinesprovidethe basic framework
for the advocacy approachto repre
sentation.

CIVIL COMMITMENT
TRAINING WORKSHOP

To teachthe advocacyapproachto civil
commitment representationusing the
manual,theguidelinesandthevideo,the
Commission hasdevelopeda two-day
workshop using a detailedhypothetical
caseto takeparticipantsthroughthecivil
commitmentprocess. Through small
groupactivities, participantsfollow the
casefrom thepre-hearingphasethrough
the hearing, wherestrategiesfor using
witnessesarediscussedandparticipants
role-playsomedirectandcross-examina
tions. The hypotheticalcaseis followed
through its conclusionin the court and
into counsel’s post-hearingrespon
sibilities.Two paneldiscussionsaddress
the specificpracticesin thejurisdiction.

To facilitate conductof this workshop
acrossthecountry, theCommissionhas
developedan instructor’s manual to
enable local trainers to use these
materialsto conduct the workshop by
themselves.The Commissionalso has
experiencedtrainers who will present
and help organizethe workshop with
Commissionstaff supporton a request
basis.

FOR MORE INFORMATION

For more information about the
package’scomponentsand the various
packagesdesignedto meettheneedsof
professionalsin a rangeof situations,
pleasecontactthe Commissionat 1800
M Street,N.W., Washington,DC 20036,
202 331-2240.
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ASK CORRECTIONS
Sentencingin Kentucky

SECTION 13,
KENTUCKYCONSTITUTION
No person shall, for the sameof
fense,be twice put in jeopardyof
his life or limb, nor shall any
man’spropertybetakenor applied
to public use without the consent
ofhis representatives,andwithout
just compensationbeing pre
viously madeto him.

TO CORRECTIONS:

I havetwo clients who havebeencon
victedof Murder,onewhoseoffensewas
committed prior to Februray 15, 1991,
and one whoseoffensewas committed
after Februray 15, 1991. Both clients
receiveda onehundred100 yearsen
tence. In light of the recentrevisionof
KRS 439.3401by adoptionof HouseBill
7, what will be the differentiation be
tweenmy clients paroleeligibility?

TO READER:

HouseBill 7 wasadoptedby theGeneral
Assembly and became effective
February 15, 1991. Therefore, for the
Capital Offenseof Murder committed
afterJuly 15, 1986andprior to February
15, 1991,your clientwouldservetwelve
12 years before parolereview minus
jail time credit,pursuantto theopinionof
theSupremeCourtof Kentucky,Offutt v.
Commonwealth.FortheCapitalOffense
of MurdercommittedafterFebruary15,
1991 your client’s parole eligibility
would be calculatedby taking fifty per
cent 50% of the sentenceimposed
minus anyjail time credit.

TO CORRECTIONS:

My client wasconvictedof
Murder in 1989 and sen
tencedto fifty 50 yearsin
prison. The Corrections
Cabinet has calculated his
paroleeligibility dateby re
quiring him to serve fifty
percent 50% of his sen
tence, or twenty-five 25
years.Whenwill my client’s
paroleeligibility datebe re
calculated pursuantto the
opinion of the Supreme
Courtof Kentucky,Juan Of-
fun v. Commonwealth.

TO READER:

The CorrectionsCabinetis
in theprocessof re-calculat
ingparoleeligibility datesof
thoseindividuals who were
convictedof Capital Offen

ses and sentencedto a term of years.
Theseindividualsparoleeligibility dates
will bere-calculatedpursuantto the Of-
furl Decision by requiring twelve 12
yearsto servefor parole eligibility in
steadof fifty percentof thesentenceim
posed.

TO CORRECTIONS:

In orderto preparefor anupcomingcourt
dateit is necessarythat I haveacertified
copyof somedocumentswhich arein my
client’s institutional file. Whatdo I need
to do?

TO READER:

You may requestcertified copies of
documentsin an inmates’ file from the
Offender Records Office. In order to
meetthemanyrequeststhat theOffender
RecordsOffice receivesconcerningcer
tified copiesof documentsfrom Com
monwealthAttorneys,defenseattorneys
and other criminal justice agenciesin a
timely fashion,pleaseindicatethedateof
the hearing,the nameof the client and
client’s institutional number,if known.

Reprintedby permissionof Jim Warrenandthe LexingtonHerald
-Leader.

.

Warren Piece b Jn Wr’er

ThisregularAdvocatecolumnresponds
to questionsabout calculationof sen
tencesin criminalcases.KarenDeFew
is the CorrectionsCabinet’s Offender
Records Administrator. For sentence
questions not yet addressedin this
column, call KarenDeFew,502 564-
2433 or DaveNorat, 502 564-8006.
Sendquestionsfor this column to Dave
Norat, DPA. 1264 Louisville Road,
Frankfort,KY 40601,

C-
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The Geometryof Violenceand
Democracy
by HaroldE. Pepinsky
IndianaUniversityPress
Bloomington,Indiana
1991
$24.95

THE VIOLENCE OF CRIME AND
PUNISHMENT

Harold Pepinsky’sbook, The Geometry
of Violence and Democracy,describes
how Pepinsky,a criminologist, cameto
see crime and punishmentas synon
ymous formsof violencewhich riseand
fall togetheras systemsof power are
concentratedand dissipated.According
to Pepinsky, the distinctions between
crime andpunishmentare a figment of
political partisanship-- a matterof who
definesthe situation. Pepinskybelieves
that it is morally and epistemologically
unacceptablefor a criminologist to ac
ceptthesedistinctions.

VIOLENCE IS
UNRESPONSIVENESS

Pepinskybelievesthatresponsivenessis
theantithesisof violence.Thus,violence
is unresponsiveness.Violence arises
whenpeopleor institutionsareunrespon
sive to theneedsof thoseaffectedby a
particularaction. Pepinsky assertsthat
thepunishmentoursocietymetesout for
criminalbehavioris unresponsiveboth to
thepainof thevictim andto thecriminal
behaviorof theaccused.Therefore,the
punishmentitself becomesyet another
formof violence.

Pepinsky’s book, published this year,
contains six chaptersin addition to an
introduction andconclusion. It is an in
crediblydenseliterary work. He applies
his theoryof violenceas unresponsive
nessto nationsin unrest, to a criminal
defendant’ssenseof justice, to theneed
for citizen involvement in policing our
communities and to parents’ relation
shipswith their children.

RESPONSIVENESSDISARMS
VIOLENCE

Pepinsky defines responsivenessas
doingthingswith peopleratherthanto or
for people. If we want to dissipateor
disarmviolence,we mustdo soby being
responsive.

Pepinskyrecognizesthathe doesnot al
ways live by this credo. He writes of

actingin violent defenseof himself and
his friends by marching relentlessly
throughcourtsor grievancecommittees
to force others to relinquish power. In
supportof theseexceptionsto his general
belief that violence must be met with
responsiveness,Pepinsky turns to
MahatrnaGandhi.Gandhi,Pepinskyas
serts, recognized the principle that
violent resistanceis sometimeslessevil
thanlettinggreatervi olencego unabated.
Pepinsky acceptsthe principle that
violent defenseis justified where one
succeedsin minimizing theforceneces
saryto makepeace.

PASS IT ON

Why doesviolence begetviolence and
why is crime only a form of violence
given definition as "crime" by thosein
power?Pepinskyanecdotallyrecallsthe
childhood game of "pass it on.’ In this
gameonechild punchesthechild next to
him andsays passit on.’

Law-and-orderpolitics plays the same
game.Ratherthanrespondto disorderby
trying to restructuresituations to help
everyonebe more responsiveandcom
passionate,thosewith somemeasureof
power, tend to descendinto violenceby
passingdisorder onto personsweaker
thanthemselvesandlessableto ‘passit
back."Theresult is relativelypowerless,
poor,angry,youngmenwho "passit on"
to their even less powerful wives and
youngchildren.

RESPONSIVENESSIS
DEMOCRACY

In Pepinsky‘s theoretical framework,
responsivenessis democracy. Violence
canberelievedonly by givingpeoplethe
sensethat theyinfluencethe eventsthat
shape their destiny even if theycannot
absolutely determinethose events.By
virtue of such realizations we give
workersa voice in the workplace and
citizensvoicein acommonwealth.In like
manner,victim andoffendertogetherare
betterqualifiedto decidehow to respond
to crimesthanjudges.

Therein lies the radical applicationof
Pepinsky’s theory to our work as
defendersof thosewho standcriminally
accused.

Pepinskyseesthat thegreatestchallenge
of resisting violence lies in creating
democracy to take its place. In one
noteworthy line he states,‘Democracy
beginswhen the warrior beginsto show
mercy." Pepinskyis not afraid of words
like mercy. In his view, becoming
democratic means investing in
friendship, rather than investing in
wealthandpower. Oneis less likely to
hurt someonewith whomonehashada
compassionaterelationship.Thus, more
democracymeanslessviolence.

This book is food for so muchthought.It
mustbe reread,analyzedandappliedto
uncoverits full value. I concludemyown
inadequatediscussionof his work with
Pcpinsky’sown reflections. "1 have so
little hopeaboutpunishingourselvesout
of crime. I amso cynical aboutthe mo
tives of politicians who declare war on
crimes.. .1cameto criminologybelieving
that crimewasa behavior,andtrying to
find it anddefineit.! nowunderstandthat
crime is at root a relationship among
humanspirits."

ReadingPepinsky’swork may help us,
aspublic defenders,recognizethe deeper
more systemic consequencesof our
work, Are wecreatinga democraticjus
tice systemor furthering systemic
violence? Pepinsky’swords encourage
me to do the former, to chooserespon
sivenessoverviolence.

BECKY DILORETO
AssistantPublic Advocate
AppellateBranch
Frankfort

BOOK REVIEW
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Book Review
CritiqueofThe GeometryofViolenceandDemocracy

Pepinsky,in his book,The Geometryof
Violence and Democracy, Indiana
University Press, Bloomington, 1991,
$24.95 makesthe claim that he is
developinga new theory of crime and
violencewhichmightpossiblysupersede
theDurkheimianperspective. Thedif
ficulty with this claim is determining
what is meantby thetermDurkheimian
perspective.Readerswill not discover
the answerthis mystery in Pepinsky’s
latest book. Pepinsky’s book is some
whatconfusingbecauseit containssome
internal inconsistencies,his theoryis not
new,andhis ideasareremarkablysimilar
to thoseof Durkheim.

Emile Durkheim 1858-1917 was a
French sociologist and philosopher.
Nearly all of his works, consideredto be
classicsin socialtheory, were written in
Frenchandlatertranslatedinto English.
Volumeshavebeenwrittenby numerous
authorsattemptingto makesenseout of
Durkheim’s theoretical constructsand
propositions.Taken together, Durk
heims’sworks make up a grandtheory
which attemptsto explain and predict
social change,social organization, and
socialcontrol.He is generallycreditedas
beingthe fatherof an entire schoolof
sociological thought called structural-
functionalism.

The first inconsistencywhich should be
notedis Pepinsky’sclaimthathis theory
constitutesanew approachto thestudy
of crimeandviolence.Theimplication is
that he is breakingnew groundwith his
conceptsof responsiveness,account
ability, compassion,and democracyas
the antithesis of crime and violence.
Pepinsky contradictshimself when he
admits in chapterthreethat all of these
concepsare basicprinciples of Chris
tianity. TheNewTestamentwaswritten
nearlytwo thousandyearsago.

Earlyin hisbook Pepinskyarguesthathis
theorycould constituteadeparturefrom
Durkheim’s proposition that crime is
normal,Durkheinidid saythat acertain
amountof crime existsin everysociety
and that a certain amountof crime is
normal. But, he also said that crime is
abnormalorpathologicalwhen itsrateis
unusually high. For Durkheim, an tin-
usuallyhigh rateof crimeis anindicator

of socialpathologyor socialdisorganiza
tion. In other words, very high ratesof
crime constitute crime waves.
Durkheim did not use the term crime
wave, insteadhe talkedabo9upsetting
the equilibrium of society. Near the
endof chaptertwo Pepinskyagreeswith
Durkheim in concludingthat ‘crime is

normalbecauseall ofus commitsomuch
of it."

On thephenomenaof crime wavesand
their causesthe two theoristsarebasical
ly in agreement.As mentionedabove,a
crimewaveoccurswhentherateofcrime
or specific typeof crime reachesalarm
ing levels.Pepinskysuggeststhat crime
wavesresultfrom a combinationof fac
tors,suchaswars,populationexplosions,
birth cohorts moving into adult status,
andchangein typeof leadership.

For Durkheimcrime waveswererelated
to his ideathat communitiesarecircled
with severalkindsof boundariesor bar
riers which make them resistent to
change.Communitiesoccupy a certain
geographicalspace or territory. Com
munitiesareableto accommodateacer
tain level of populationdensity. Each
community has its own commonly ac
ceptedrules,values, beliefs, sentiments
and laws. In otherwords, Durkhiem ar
guedthat membersof a communityoc
cupy a certainculturalandsocialspace.
Crime wavesresultwhena community’s
boundariesexperienceexpansion.This is
usually a crisis situation for a com
munity.

For example,anation’sterritorialboun
dimescould expandas a resultof war.
The population boundarieswould ex
pand as a result of a significant net

BILL CURTIS

A moleculeof
democraticinteraction

A bubble of
recognizedcrime

A bubble of
recognizedviolence

DIagram 4: The SchiegelVat of Violence

OXYZ = the Schiegelvat of violence= any socialsystem
X = intensityof violence
Y prevalence of violence
Z = duration of violence
0= bottom of glassstructure

abcdefgh= social interactionexogenousto the social sys
tem plus formal social control initiatives on the social
system
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populationincrease.Durkheimalso dis
cussedthe problems causedby birth
cohorts maturing to adulthood and its
membersmoving in to takeover posi
tionsof institutionalauthority.Boundary
expansionmeansthat different popula
tions will mingle. Beliefs, values,senti
ments,andlaws will no longerbe com
monly agreedupon. Cultures will b in
conflict andcrimewaveswill result.

PepinskyandDurkheimarein agreement
on the issue of white collar crime.
Pepinskypointsout thatpersonsof status
andwealth who commit crimes arc far
more dangerousthan one who commits
murder. For example, the dumping of
toxic wastenear subdivisions, selling
TOW missiles to Iran and Iraq, and il
legal shipment of military weaponsto
rebelsin Nicaraguaarefar moreserious
offensesthan those committed by the
ordinarymurdererwho isusuallywithout
privatemeansto defendhimself/herself
in court.In anerawhenfewpeoplerecog
nizedthefact, Durkheimwroteaboutthe
disastrousconsequencesof white collar
crime. He argued that economiccrises
oftenbroughtaboutby economicfraud,
such as bankruptcyor a stock market
crashhavefar moreseriousconsequen
cesfor sgciety than doesa single act of
murder. A presentdayexamplewould
be the nationwide Savings and Loan
scandal.

Pepinsky’s and Durkheim’s views on
punishmentarenot seriouslydivergent.
Theyboth arguethat thecriminal justice
systemhasone type of justice lenient
for peopleof statusand wealth and
anothertypefor peopleof low statusand
without means harsh and repressive.
Nothing in Durkheim indicatesthat he
was in favor of penalsanctionsor sys
tematicrepressionastheproperresponse
to crime.Heconsistentlymaintainedthat
only institutionalchangecouldattackthe
causesof socialpathology.

Both theoristsstressthefact thatpunish
mentmetedout to membersof the under
classis usually not in proportionto th
nature of the offense committed.
Pepinsky makesthis point clear in his
discussionof StateofIndianav. William
T. Breeden,CR 87-75, Daviess Co.,
1986-87.Thiscaseinvolved a manwho
stole a street sign honoring the Presi
dent’s deposedNational Security Ad
visor, John Poindexter.Becausehe felt
thatnamingastreetafterMr. Poindexter
wasinappropriate,Mr. Breedenremoved
the sign. For theft of the sign, Mr.
Breedenwaschargedwith a felony, con
victed, andsentencedto twelve months
in jail with all but eight dayssuspended,
eighty hoursof community service,and
oneyearprobation.JohnPoindexterdid
notserveasingledayin jail for his invol
vementin theIran Contrascandal,

Another parallel betweenthe work of
Pepinsky and Durkheim concerns
Pepinsky’s conceptthat unresponsive
nessleadsto violenceand theantithesis
of violenceis responsiveness.Durkheim
expressedthe ideaof unresponsiveness
leading to vilence in his book, Moral
Education. In a discussion on
colonialism,Durkheim pointedout that
powerful, authoritariangovernmentsof
Europeannationsfrequently subjugated
anddominatedtheirdefenseless,"primi
tive" colonies. Violence very often
eruptedbetweenthepowerful European
nationsandtheir colonies,a perfectex
amplebeing the American Revolution.
On the issueof responsivenessin The
Rules,9Durkheimarguedthatasrespect
for individual dignity increases,crime
andviolencedecreases.

In chapterfive, Pepinsky presentshis
model of tetrahedronalinteraction.See
diagram4. The diagramis an inverted
tetrahedronfloating in a vat of viscous
fluid. The tetrahedronconsistsof two
helixestouchingendto end. The double
helix is the basic moleculeof life, the
DNA molecule.For a discussionof how
this model explainsthe incidence of
crimeandviolence,readersareurgedto
readthe book. Sufficeit to sayherethat
Pepinsky’s tetrahedronalmodel is an
analogybasedonchemistryandphysics.

Although somewhat ambiguous,
Durkheim used similar kinds of ana
logies nearly onehundredyearsagoto
explain someof his theories.hi Suicide,
he wrote aboutphysio-chemicalforces
which could be measuredlike electric
currents.He suggestedthat within each
personthereis a collective force with a
certainamountof erergywhich leadsto
self-destruction. In The Rules,
Durkheimnoted that thecollectivecon
science must have only a moderate
amountof energyin order to be flexible
andopento socialchange.

Withoutnoting furthersimilarities, it can
be concludedthat Pepinsky’stheory of
crime andviolenceis notnew,nor is it
radicallydifferentfromtheDurkheimian
perspective.Careful reading of Durk
heim will reveal that his theoretical
frameworkcovereda widerangeof ideas
on crime and violence. The value of
Pepinsky’swork is that he presentshis
theory in a far more explicit andcogent
fashion than does Durkheim. The dif
ficulty withDurkheims’swork is that his
conceptsand propositionsare highly
abstract,somewhatimplicit, anddifficult
to understand.

I highly recommendreadingPepinsky’s
book. It will definitely causereadersto
reevaluatetheir own viewson thecauses
of crimeandviolence.

BILL CURTIS
ChiefResearchAnalystandStatistician
AdministrativeDivision
Frankfort
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son, WaywardPuritans:A Studyin the
Sociologyof Deviance.JohnWiley and
Sons,Inc.: NewYork, 1966.
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5EmileDurkheim.TheDivisionofLabor
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Psychologyof Punitive Justice." The
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1917-1918, pp.571-602.Meadwasan
Americansocialphilosopherandsocial
psychologistand a contemporaryof
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10 EmileDurkheim. Suicide.Translated
by John A. Spaulding and George
Simpson.Glencoc,ill.: FreePress,1951,
pp.229,309-10. Originally publishedin
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1991

KACDL DUI SEMINARS
Louisville, Lexington, Frankfort,
Covthgton
July 12, 13415 and other times and
placesinJuly
Contact::Linda DeBord at 502 244-
3770

AOC DISTRICT JUDGE’S JUDI
CIAL COLLEGE
September22-26,1991
LakeCumberland

DPA DEATH PENALTY TRIAL
PRACTICEINSTiTUTE
November3-8, 1991
KY LeadershipCenter
Faubush,KY
Contact:EdMonahanat502 564-8006

NLADA ANNUAL CONFERENCE
October28-November2,1991
PortlandOregon
Contact: Bill Bitely at 202 452-0620

1992

AOC CIRCUIT JUDGEJUDICIAL
COLLEGE
January12-16.1992
Lexington

DPA ANNUAL CONFERENCE
May3l-June2,1992
LakeCumberlandStatePark

KBA ANNUAL CONVENTION
June 3-6,1992
Lexington

DPA TRIAL PRACTICE IN
STITUTE
October11-16,1992
KentuckyLeadershipCenter
Faubush,KY

STAFF ATFORNEYNEEDED AT
INDIANA PUBLIC DEFENDER

COUNCIL

STAFF ATFORI{EY soughtby State
supportcenterfor lawyersrepresenting
indigents in criminal cases.Attorney
would write manuals,andprovideoc
casionalresearchconsultationandtech
nical assistanceto trial lawyers.
Knowledgeof criminal andconstitu
tional law required, as arestrong re
searchand writing skills. Applicants
shouldhavecommitmentto protection
of individual rights and criminal
defense.Criminal trial experienceand
experience with personalcomputers
are a plus. Position is newly created.
Startingsalamyis $30,000.Sendresume
andwriting sampleby June21,1991to:

Larry A. Landis,ExecutiveDirector
A1TN: StaffAttorneyPosition
IndianaPublic DefenderCouncil
309W. WashingtonSt.Suite401
Indianapolis,IN 46204-2725

FUTURE SEMINARS

KACDL ANNUAL CONFERENCE
Covington
December6-7,19911
Contact: Linda DeBord at 502 244-
3770


