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Why do persons behave Im
properly? How do we discern
the reasons for their behav
ior?

‘The unique feature that
distinguishes Homo sapiens
from the other creatures who
lrthebit the planet is the de
gree of development of those higher nervous
system functions that humans subsume under
the constnact of nind. The Human ntd has fas
cinated countiess observers throughout record
ed history. For many centuries, the formal study
of the functions of the rrind was assumed by
theologians and philosophers. It was inevitable
that the concept of disorders of the rrind Would
ultimately emerge. That which functions, can
malfunction. This insight was obvious to both
the theologians and the philosopflers. although
they differed as to their explanations for causes
of the malfunctioning. This historical tradition of
observation, Inference, and conclusion without
either an empirical base or hypothesis testing is
an irrportant one In psychiatry. Sinilarly, the
search for causality as the explanation of phe
nomena also has played a critical role In West
ern thought.’ Kaplan & Sadock, Comprehensive
Textbook of Psydñati’y IV 1985.

We focus In this Issue on the ever lrrpo.’tant
mental illness and mental retardation Issues in
the crininal justice system, and our duty to evi
dence them more effectively to insure clients are
a4udlcated with all relevant factors considered.

An article by John Blume looks at the 5 con’po
nents of a conçlete mental health evaluation.
Robert Peak. helps us understand the world
of the mentally retarded as they face question
ing. Brian Throckmorton has complied OPA
mental health resources into a very useful
bibliography.

What mental health issues are you facing in
your practice?
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Chance favors the
prepared mind,

- Louis Pasteur
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Dew Editor,

I read with interest the article on ‘Race and the Death Penalty
in Kentucky Murder Trials’ In Vol. 17, No- 2. of THE ADVO
CATE. If I correctly understand Table i in the cases eligible for
a death sentence, approximately 71% of the offenders were
white. In nearly 73% of the cases in which there were capital
charges, they were placed against white defendants. In over
79% of the case in which thei’s were capital charges, plus the
death sentence, the defendant was white.

If I understand this data correctly. I em not sure I understand the
statement at p. 6 of this article, ‘The evidence for the influence
of the race of the defendant on death penalty outcomes was
eqilvocai’ it would appear rather clearly, if I understand Title 1
correctly, that the race of the defendant actually worked adverse
ly to white defendants rather than to black defendants. This
would seem to be the case regardless of the race of the victim,
Table I also indicates that a rrajorlty of the defendant’s ‘sil
enced the victim’ and had ‘a history of violent offenses.’ This
seems to me on the face of It to indicate a fairly unbiased racial
factor Insofar as defendants against whom capital charges were
placed and defendants who received the death sentence.

Yours very sincerely,

HARRY W. WELLFORD
Senior Circuit Judge
United States Court of Appeals

for the Sixth Circuit
11Th Federal Building
Memphis, Tennessee 38103
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Response to Letter to the Editor from the Author

June 15, 1995

Dear Editor,

Thank you for this opportunity to respond to the questions raised
by Judge Wellford in his letter on our article, ‘Race and the
Death Penalty in Kentucky Murder Trials.’ While Judge Wellford
has correctly read the data presented in Table I, he has misin
terpreted and overemphasizes the results of these preliminary
findings.

First of all, Judge Wellford misunderstood the quote on page 6‘ of the article. This statement ‘The evidence for the influence of
the race of the defendant on death penalty outcomes was eq.iiv
ocal’ was not made by us In reference to this research, but
rather, it was the conclusIon made by the General Accounting

ass..’’ - -ra a a -
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Office in their review of the research findings on capitai
sentencing at that time,

Second, Judge Welltord is attempting to use Table 1 a break
down of the attributes of capital cases at each stage of the pro
cess to do what we do later in the nultivariate analysis. Taken
separately and Individually, it is true that more whites than were
eligible for, charged with, and ultimately received a death sen
tence than backs. It is also true that a majority of offenders who
received the death penalty had ‘silenced the victim’ and had a
‘history of violent Offenses.’ However, this analysis considers
each variable separately and Individually but not in corrbnation.
In fact, Judge Weilford does not address the results of Table 2
where two variables were considered together race of the offen-
Sr and race of the victim, Here, greater percentages of cases
in which blacks killed whites were charged with a capital offense
and ultimately received a death sentence.

Our multtvariate results revealed that race was a factor in capital
sentencing in Kentucky. In other words, the factors that Judge
Weilford highlighted in Table I did not account for or remove the
influence of race from this process. Put simply, cases in which
blacks killed whites did not result in a Kentucky death sentence
because they were more likely ‘silence the victim’ or ‘have a
history of violent offenses" or any other legally constituted aggra

* vating factor. Race had its own separate and independent effect
* that Is also not diminished by the fact that a higher percentage

of which were present at each stage at the Kentucky capital sen
tencing process. In fact, our consideration of the odds of receiv
Wig a capital sentence has taken this factor into account. For ax
ample, we note on page 9 that: ‘Blacks who kill whites are more
likely to be prosecuted capital. In fact, they are 1-5 times more
likely to be charged with a capital offense than other black
killers.’

To consider the research findings in legalistic terms, the results
of the mullivariate analysis is a higher standard of proof. Our
analysis considered all relevant aggravating factors sintiltan
eously to consider their independent effects. If race or any other
variable was not a factor, it would not have emerged as a final
predictor. Agaln, this did not happen In our analysis of Kentucky
murder cases.

Thank you for the opportunity to respond. We welcome the op
portunity to discuss the findings of our research with officials like
Judge Wellford who figure so prominently in the capital sen
tencing process.

Sincerely,

GENNARO F- VITO, PH.D.
University of Louisville
Justice AdministratIon
Louisville, Kentucky 40292
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Letter to tile Id2tor dr

Yliztlwr’s tesponse
Mayll,1995 I
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I. Introduction: Competent
Mental Health Evaluations
are Critical

A persIstent problem in the defense of
criminal and especially capital cases, is
incon-çlete. inadequate and unreliable
evaluations regarding the defendants
mental state at the tine of the offense
and at thai. I constantly review trial
records where a mental health profes
sional, called by the state or even at
times by the defense, testifies that a
defendant was competent to stand trial,
not insane at the time of the offense, not
under the influence of an extrei$ emo
tional disturbance and met all the criteria
for the diagnosis of antisocial personality
disorder. Another frequent scenario I en
counter is to review a trial record where
no mental state evidence was put on at
all by the defense at trial. Then, either In
reviewing thai counsel’s file or in talking
to trial counsel, I learn that no evidence
was presented because there was a
‘bad’ pretrial mental health evaluation.

Over the years, I have learned through
experience to view with skepticism all
previous mental health evaluations and
expett trial testimony. I do so for the
simple reason that rrany of the conclu
sions reached are either incomplete or
wrong. The errors occur because, as will
be discussed shortly, these evaluations
do not meet existing standards In the
mental health profession delimiting the
adequacy of forensic mental state exam
inations, However, as tragic as the con
sequences of an incomplete or incompe
tent mental state evaluation night be, the
situation Is not necessarily irredeemable.
An unreliable mental health evaluation
often serves as the basis for a constitu
tional violation with a legal remedy. Fur
therrnore, bringing the true facts to light
regarding your client’s mental inçair
merits in post-conviction proceedngs
may establish a viable clalm of ineffective

assistance of counsel as well as other
federal constitutional violations.

The importance of a competent mental
health evaluation in criminal and capital
lItigation cannot be overestImated. It can
provide powerful evidence on a range of
mental health issues in addition to trad
itional questions concerning sanity at the
time of the offense, competency to stand
trial, and mitigation. It can offer a basis
for challenging the validity of prior of
fenses and convictions, for d’wproving
specific intent for underlying felonies as
well as the murder Itself, and for defend
ing against premeditation and malice.
Diminished capacity, extreme emotional
disturbance, duress, domination by
others, and non-accomplice status are all
factors that can be adcWessed by mental
health professionals. A defendant’s men
tal status has obvious implIcations for
defense challenges to events surround
ing the arrest and Its aftermath such as
consent to search, Miranda waiver, vol
untariness of confessions, and reliability
of confessions. A thorough and reliable
mental health evaluation is also relevant
to any waivers, La., of counsel, specific
defenses, right to be present at all stages
of trial, mitIgating circumstances or a jury
trial, as well as to any determination of
competency at the various stages of liti
gation Iron, the preliminary hearing to an
execution. The point is clear: defense
counsel should not be precluded from
pursuing viable avenues of defense by
an incomplete, incompetent or unreliable
mental health evaluation. It is also the
purpose of this article to provide counsel
with practical steps to follow to secure a
competent evaluation at any stage of a
case.

II, The Constitutional
Framework

In Ake v. Oklahoma, 470 U.S. 68 1985,
the United States Supreme Court held
that ‘the Constitution requires that an in-
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digent defendant have access to the psy
chiatric examination and assistance ne
cessary to prepare an effective defensebased on his mental condition," when the
defendants mental health is at issue, Id.
at 70. The Court. after discussing the
potential help that might be provided by
a psychiatrist, stated:

We therefore hold that when a
defendant demonstrates to the
trial judge that his sanity at the
time of the offense is to be a
significant factor at trial, the state
nwst. at a minimum, assure the
defendant access to a competent
psychiatrist who v.4/I conduct an
appropnate examination and as
sist in evaluation, preparation
and presentation of the defense.
This is not to say, of course, that
the indigent defendant has a
constitutional right to choose a
psychiatrist of his personal liking
or to receive funds to hire his
own. Our concern is that the in
digent defendant have access to
a competent psychiatrist for the
purpose we have discussed, and
as in the case of the provision of
counsel we leave to the states
the decision on how to imple
ment this right. Id. to 83
emphasis added.

This holding recognized the entitlement
of an indigent defendant, not only to a
"competent’ psychiatrist La., one who is
duiy qualified to practice psychiatry, but
also to a psychiatrist who performs com
petently - who conducts a professionally
competent examination of the defendant
and who on this basis provides profes
sionally competent assistance.

The rationale underlying the holding of
Ake compels such a conclusion, for it is
based upon the due process requirement
that fact-finding rmjst be reliable in
criminal proceedings. Id. at 77-83. Due
process requires the state to make avail
able mental health experts for indigent
defendants, because "the potential accur
acy of the jury’s determination is...dram
atically enhanced" by providing indigent
defendants with competent psychiatric
assistance. Id. at 81 -83. In this context,
the Court dearly contemplated that the
right of access to a competent psychia
trist who will conduct an appropriate ex
amination would include access to a psy
chiatrist who would conduct a profession
ally competent exan*iation. To conclude‘ otherwise would rake the right of ‘ac
cess to a competent psychiatrist’ an
empty exercise in formalism.’

Some courts have explicitly or ilTçlic’rtly
recognized this aspect of Ake holding
that the due process clause entitles an
indigent defendant not just to a mental
health evaluation, but also to a profes
sionally valid evaluation. See, e.g., Mas
on v. State. 489 So.2d 734 FIa. 1986.
Because the psychiatrists who evaluated
Mr. Mason pretrial did not know about his
"extensive history of mental retardation,
drug abuse and psychotic behavior.’ or
his history ‘indicative of organic brain
damage,’ and because the court recog
nized that the evaluations of Mr. Mason’s
mental status were flawed if the physi
cians had ‘neglectedj a history’ such as
this, the court remanded Mr. Mason’s
case for an evidentiary hearing. Id. at
735-37; see also Sired v. State, 536
So.2d 231 FIt 1988 but see Waye v.
Murray, 884 F.2d 765 4th Cir, cart.
denied 492 U.S. 936, 110 S.Ct. 29, lOt
L.Ed.2d 634 1989.

Similarly, in Blake v. Kemp, 758 F.2d 523
11th Cir. 1985, the court recognized
that the defendant’s right to effective
assistance of counsel was in-paired by
the State’s withholding of evidence ‘high
ly relevant, or psydiiatricafly significant,
on the question of Idefendant’s] sanity’
from the psychiatrist who was ordered to
evaluate the defendant’s sanIty. 758 F.2d
at 532. Even though that evidence was
disclosed to the psychiatrist on the wit
ness stand at trial, "Iolbviousiy, he was
reluctant to give an opinion when con
fronted with this Information for the first
time on the witness stand.... This was
hardly an adequate substitute for a psy
chiatflc opinion developed in such a
manner and at such a time as to allow
counsel a reasonable opportunity to use
the psychiatrists analysis in the prepai-a
lion and conduct of the defense.’ Id. at
532, n. 10, 533,3

Additionally, there have been numerous
cases where counsel has been found to
have rendered ineffective assistance of
counsel for failing to adequately develop
and present evidence regarding a client’s
mental state, even in cases In which
counsel retained expert assistance. See,
e.g., Baxter v. Thomas, 45 F.3d 1501,
1514-15 11th Cir. 1995 Counsel was
ineffective for falling to investigate
petitioner’s long history of mental illness
and resulting psychiatric comrrltments.
Information was readily available had
counsel only obtained records. Counsels
omission was prejudicial because ‘pJsy
chiatric mitigating evidence ‘has the po
tential to totaliy change the evidentiary
picture."; Hill v. Lockhart, 28 F.3d 832,
8358th Cir. 1994 Counsel was ineffec
five at penalty phase for falling to present
In coherent fashion evidence regarding

capital defendants mental state at the
time of the offense, history of psychiatric
hospitalizations and failure to take anti-
psychotic medications; Deutscher V.
Angelone. 16 F.3d 981 9th Cir. 1994
Counsel was found ineffective in suc
cessor habeas petition for failing to de
velop and present rritigating evidence
regarding petitioners history of mental
illness. Counsel failed to discover peti
tioners history of mental iI1ness diagno
ses of schizophrenia and organic brain
damage and his commitments to mental
institutions. There was also evidence,
which was available and not presented,
that petitioner had been severely abused
as a child; Lloyd v. Whidey, 977 F.2d
149 5th Cir, 1992, cert denied, 113
S.Ct. 23451993 Counsel was ineffec
tive for failing to obtain adeq.iate inde
pendent mental health evaluation which
would have discovered ‘mental defects’
and organic brain damage.

The purpose of this article, however, is
not to discuss in detall the legal bases of
a challenge to an inadequate evaluation
but rather to attempt to outline what is an
adequate evaluation.

III. The Elements of a
Complete, Competent and
Reliable Mental Health
Evaluation

As the Ake Court held, the due process
clause protects indigent defendants
against incompetent evaluations by ap
pointed psychiatrists. Accordingly, the
due process clause requires that ap
pointed mental health professionals ren
der that level of care, skill, and treatment
which is recognized by a reasonably pru
dent similar health care provider as being
acceptable under similar conditions and
circumstances.’ In the mental health
area, as in other medical specialties, the
standard of care is the national standard
of care recognized among similar spec
ialists, rather than a local, community-
based standard of care.’

A. The Proper 5tandard of Care
Involves a 5 step Process Before
Diagnosis

In the context of diagnosis, exercise of
the proper level of care, skill and treat
ment requires adherence to the proce
dures that are deemed necessary to ren
der an accurate diagnosis. On the basis
of generally agreed upon principles, the
standard of care for both general mental
health and forensic mental health exam
inations reflects the need for a careful
assessment of radical and organic fac
tors contributing to or causing psychiatric

- August 1995, The Advocate, Page 5



orpsychological dysfunction. H. Kaplan&
B. Sadock, Comprehensive Textbook of
Psychiatry, 543 4th ad. 1985. The re
cogn’Lzed method of assessment, there
fore, must include, at a minimum, the
following five steps:

1. An accurate medical and social
history must be obtained.

Because ‘[lit 5 often only from the de
tails in the history that organic disease
may be accurately differentiated from
functional disorders or from atypical
lifelong patterns of behavior,’ A. 51mb &
F. Black, Organic Brain Syncfromes 42
1981, an accurate and complete medi
cal and social history has been called the
‘single most valuable element to help the
clInician reach an accurate diagnosis.’
Kaplan & Sadock. sup’s at 837.

2. HIstorical data must be obtained
not only from the patient, but
from sources independent of the
patient

It is well recognized that the patient is
often an unreliable and incomplete data
source for his own radical and social
history. ‘The past personal history is
somewhat distorted by the patient’s
memory of events and by knowledge that
the patient obtained from family mem
bers,’ Kaplan & Sadock, supra at 488.
Accordingly, ‘retrospective falsification, in
which the patient changes the reporting
of past events or is selective in what is
able to be remembered, is a constant
hazard of which the psychiatrist must be
aware.’ Id. Because of this phenomenon,

[lit is impossible to base a rel
iable constructive or predictive
opinion solely on an interview
with the subject. The thorough
forensic clinician seeks out addi

tional information on the alleged
offense and data on the subject’s
previous antisocial behavior,
together with general ‘historical’
information on the defendant,
relevant medical and psychiatric
history, and pertinent Information
in the clinical and criminological
literature. To verify what the de
fendant tells him about these
subjects and to obtain informa
tion unknown to the defendant,
the clinician must consult, and
rely upon, sources other than the
defendant. Kaplan & Sadock
supra at 550.

See also American Psychiatric Associa
tion, ‘Report of the Task Force on the
Role of Psychiatry in the Sentencing Pro
cess," Issues in Forensic Psychiatry 202
1984; Pollack, Psychiatric Consultation
for the Court, 1 Bull. Am. Acad. Psych. &
L. 267,274 4974; H. Davidson Forensic
Psychiatry 38-39 2d ed. 1965.

3. A thorough physical examination
including neurological
examination must be conducted,

See, e.g., Kaplan & Sadock supra at 544
837-38 & 964. Although psychiatrists
may choose to have other physicians
conduct the physical exarrination, psy
chiatrists:

silI should be expected to ob
tain detailed medical history and
to use fully their visual, auditory
and olfactory senses. Loss of
skiD in palpation, percussion, and
auscultation may be justified, but
loss of skill in observation cannot
be. If the detection of nonverbal
psychological cues is a cardinal
part of the psychiatrists’ function,
the detection of indications of

somatic illness, subtle as well as
striking, should also be pail of
their function. Kaplan & Sadock
supra at 544.

In further describing the psychiatrist’s
duty to observe the patient s/be is eval
uating Kaplan and Sadock note in parti
cular that ‘[tlhe patient’s face and head
should be scanned for evidence of dis
ease.... lWleakness of one side of the
face, as manifested in speaking, smiling,
and grimacing. may be the result of focal
dysfunction of the contralaleral cerebral
hemisphere.’ Id. at 545-46.

4. ApproprIate diagnostic studies
mustS undertaken in light of the
hisso.yandphyalcal examination.

The psychiatric profession recognizes
that psychological tests, CT scans, elec
troencephalograms, and other diagnostic
procedures may be critical to determining
the presence or absence of organic dam
age. In cases where a thorough history
and neurological examination still leave
doubt as to whether psychiatric dysfunc
tion is organic in origin, psychological
testing is clearly necessary. See Kaplan
& Sadock supra at 547.48; Pollack supra
at 273. Moreover, among the available
diagnostic Instrunents for detecting or
ganic disorders, neuropsychological test
batteries have proven to be critical as
they are the most valid and reliable diag
nostic instruments available. See Frisk
kov & Goldstein, Diagnostic Validity of
the Heistead-Reitan Neuropsychological
Battery, 42 4. Of Consulting & Clinical
Psych. 3821974; Schreiber, Goldman,
Kleinman, Goldfader, & Snow, The Rela
tionship Between Independent Neuropsy
chological and Neurological Detection
and Localization of Cerebral Impairment,
162 4. of Nervous and Mental Disease
360 1976.

5 Step Forensic Mental Health Assessment Process

1 An accurate medical and social history must be obtained.

2 Historical data must be obtained not only from the patient, but from sources independent
of the patient.

3 A thorough physical examination including neurolo9ical examination must be conducted.

4 Appropriate diagnostic studies must be undertaken in light of the history and physical
examination.

5 The standard mental status examination cannot be relied upon in isolation as a
diagnostic tool in assessing the presence or absence of organic impairment.
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5. The standard mental status
examination cannot he relied
upon In Isolation as a diagnostic
tool in aaaessing the presence or
absence of organic Impairment.

As Kaplan and Sadock have explained,
‘[Clognitive loss is generally and cor
rectly conceded to be the hallmark of
organic disease," and such loss can be
characterized as ‘I impairment of orien
tations; 2 irnpalrTnent of memory; 3 im
pairment of all intellectual functions, such
as comprehension. calculation, know.
ledge, and learning; and 4 inpalrment
of judgment.’ Id. at 835. While the stand
ard mental status examination MSE is
generally used to detect and measure
cognitive loss, the standard MSE - in iso
lation from other valuative procedures -

has proved to be very unreliable in
detecting cognitive loss associated with
organic impairment. Kaplan and Sadoclc
have explained why:

When cognitive impairment is of
such magnitude that it can be
identified with certainty by a brief
MSE, the competent psychiatrist
should not have required the
MSE for its detection. When cog
nitive loss is so mild or circum
scribed that an exhaustive MSE
is required for its recognition
then It is likely that It could have
been detected more effectively
and efficiently by the psychia
trist’s paying attention to other
aspects of the psychiatric inter
view.

In order to detect cognitive loss
of smell de9’ee early in its
course, the psychiatrist must
leam to attend more to the style
of the patient’s conynunication
than to its substance. In inter
views, these patients often dem
onstrate a lack of exactness and
clarity in their descriptions, some
degree of circumstantiality, a
tendency to perseverate, word-
finding problems or occasional
paraphasia, a paucity of exact
detail about recent circum
stances and events and often a
lack of concem about these
limitations, or sometimes an
excessive concern with petty de
tall, manifested by keeping lists
or conrnltting everything to pa
per. The standard MSE may re
veal few if any abnormalities in‘ these Instances, although ab
normalities will usually be
uncovered with the lengthy MSE
protocols.

The standard MSE is not, there
fore, a very sensitive device for
detecting incipient organic prob
lems, and the psychiatrist must
listen carefully for different cues.
Id. at 835.

Accordingly, cjognitive irrpalrment, as
revealed through the MSE, should never
be considered in isolation, but always
should be weighed in the context of the
patient’s overall clinical presentation -

past history, present illness, lengthy
psychiatric interview, and detailed obser
vations of behavior. it is only in such a
complex context that a reasonable deci
Sn can be made as to whether the cog
nitive impairment revealed by MSE
should be ascribed to a organic disorder
or not." Id. at 836.

In sum, the standard of care within the
psychiatric profession which must be ex
ercised in order to diagnose is concisely
stated in Arieti’s Amenthn Handbook of
Psychiatry 1996:

Before describing the psychiatric
examination itself, we wish to
emphasize the importance of
placing It within a corrprehen
sive examination of the whole
patient. TNs should include care
ful history of the patient’s phy
sical health together with a phy
sical examination and all indica
ted laboratory tests. The interre
lationships of psychiatric dis
orders and physical ones are of
ten subtle and easily overlooked.
Each type of disorder may mimic
or conceal one of the other
type.... A large number of brain
tumors and other diseases of the
brain may present as ‘obvious’
psychiatric syndromes and their
proper treatment may be over
looked in the absence of careful
assessment of the patient lead
ing him to the diagnosis of physi
cal illness. Indeed, patients with
psychiatric disorders often deny
the presence of major physical
illnesses that other persons
would have complained about
and sought treatment for much
earlier. Idat 1161.

IV Common Deficiencies in
Forensic Evaluations

It can be readily seen that many, if not
most, of the mental health evaluations
conducted in criminal cases do not satis
fy the applicable standard of care. This is
not surprising because, as in neny other
areas, the indigent defendant receives

short shrift in the criminal justice system.
Most state institutions do not have the
funds or staff to follow the above five
steps. Furthermore, since many defen
dants are sent to these institutions for a
very limited purpose--in most cases only
to determine if the defendant is conçe
tent to stand trial--the staff may not
believe it is necessary to do a complete
evaluation.5 Additionally, in many cases
defense counsel are not sufficiently con
versant with the elements of a complete,
reliable mental health evaluation to edu
cate the court regarding that to which the
client is legally entitled. In other in
stances, some mental heafth profes
sionals, used to working on forensic
cases without adequate resources, fail to
follow the above five steps. However, in
this section of the article, I will focus in
on the elements of an evaluation which
are generally most deficient and result in
the most unreliable results My experi
ences since I first published this article in
1990 have only confirmed the basic
weaknesses in many forensic evaluations
detailed below.

& ClisnI. History

Many forensic evaluations are unreliable
because the history upon which they are
based is erroneous, inadequate or incom
plete. All too often, the medical and
social history relied upon by mental
health professionals is cursory at best
and comes exclusively from the client or
possibly from the client and discussions
with one or two family members.

This can result in a fundamentally
skewed view of the relevant history be
cause often the client, and even their
family members, are very poor historians
and may fail to relate significant events
which are critical to a proper deter
mination of an individual’s mental state at
the time of the offense.

For example indMduals who are physic
ally, emotionally and/or sexually abused
often minimize the severity and extent of
the abuse. Their view of what is "normal’
and thus what should be related to a
clinician is frequently irrpalred. Similarly.
individuals with mental retardation or
other organic brain impairments generally
are unable to recall significant events re
garding their medical history which may
be critical to a reliable diagnosis. it Is
also welt established that many mental
illnesses, e.g.. bipolar mood disorder and
schizophrenia, run in families and thus it
is important to know the family as well as
the client’s medical and psychiatric his
tory.
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It is for this reason that it is essential that
a mental health professional obtain as
much information as possible regarding a
client’s social and medical history to
reliably determine what genetic, organic,
environmental, and other factors may
have played a role in the client’s mental
state at the time of the offense. Thus all
available records for both the client and
significant members of his family should
be obtained. These records include, but
are not limited to:

* Client’s and sibling’s birth records
* Client’s medical records and family

medical records
* Any social services records relevant to

client or his family
* Client’s and siblings’ school and edu

cational records
* All jail and/or department of correc

tions records, including medical
records

* All records relevant to any prior psy
chiatric treatment or psychological
evaluation for client or family menters
including grandparents, siblings, etc.,
including the evaluating professional’s
raw data do nor be content with ob
taining the discharge surrwary or final
report

* Death records for any immediate fami
ly rnenters

* My military records, including medical
records

* All police or law enforcement records
regarding the arrest, offense, and any
prior offenses

* All records relevant to any co-defen
dants

* Family court records for parents and
client

* Attomey flies, transcripts, and court
files for any prior offenses by the client
or his family members

Reviewing these records will often lead
to additional records documents and me
terials which should be obiainedY You
must ensure that this time consuming
process is metiailously followed because
It Is lrrpossible, before an investigation is
complete, to determine what will be the
fruitful sources of information thus creat
ing the risk of an additional skewed eval
uation.

However, you cannot prepare the history
solely from talking with your client and
obtaining records. Other family members,
friends and persons with knowledge
about your client must be interviewed.
These people, especially family members
should not be talked to in a group, but
Individually. It is important to bear in
mind, for example, that any family mem
ber or caretaker you interview may have
abused your client. This information will

rarely come out in a family gathering, and
wilt even more rarely come out the first
time you talk with the individual. In addi
tion to family members, your client’s
friends, prior counsel, teachers, social
workers, probation and parole officers,
acquaintances, neighbors, employers,
spouses current or former, and any wit
nesses preceding, during and after the
offense should be interviewed. My or all
of these persons may have critical infor
mation relevant to your client’s mental
state,

An excellent discussion of the needed in
vestigation can be found in Lee Norton’s
article ‘Mitigation Investigations,’ The
Champion, Vol. 16, No. 4 May 1992 at
43-

B. Inadequate Testing for Neuro
logical Dysfunction

While not ali of our clients have organic
brain damage, many do. Due to poverty,
abuse and neglect which characterizes
so many of our diem’s lives, a substan
tial percentage of our clients have
mothers who abused alcohol and drugs
during their pregnancies and who re
ceived poor or no prenatal care Inade
quate medical attention to head injuries
and other illnesses is also common, as is
exposure to various neurotoxins eg.,
lead based paint and pesticides. Long
histories of substance abuse, including
the use of organic solvents, is also not
unusual. These, and other factors, pre
dispose our clients to varying degrees of
neurological impairment. Organic brain
damage can and does affect behavior. It
can Impair judgment and rob an individ
ual of the ability to make decisions in
crises rationally and responsibly. It can
destroy or diminish a person’s ability to
leam, to carry out a plan of action, to
understand long term consequences of
actions, to appreciate cause and effect.
and to mediate impulse-driven behavior,
However, despite its obvious relevance in
mental health evaluations In criminal
cases, neurological impairrrent is often
not diagnosed°

Mother very corrinon deficiency in state
forensic evaluations is the inattention to
the possibility of organic damage, other
neurological dysfunction, or a physiolog
ical basis for psychiatric symptoms.
Based on my experience, many of our
clients are at risk for organic brain dam
age. They have a history of serious head
injuries from chronic childhood physical
abuse, car accidents, and falls. Their
developmental years are plagued with
chronic illness and fevers, frequently
untreated, and malnutrition. Poor or non
existent prenatal care and/or birth trauma

are routinely found in their histories.
Many clients had mothers who drank
large amounts of alcohol or used drugs
during their pregnancies, now well recog
nized as a cause of permanent and
sometimes devastating mental disabilities
in the developing fetus. Most of our
clients are chemically dependent, and
their early and prolonged use of drugs
and alcohol, including organic solvents,
can cause permanent brain damage.

However, as a result of inadequate his
tories, or for other reasons, inadequate
attention is frequently given to the pos
sibility of neurological impairment. For
example, very few of my clients have
ever been examined by a neurologist, de
spite indications in their histories that
warrant neurological consultation. Occa
sionally, the extent of the neurological
evaluation may be an EEG, which was
likely conducted without any specific
leads or without having the client sleep
during the test thus rmking it an inade
quate study. It is also a rare case in
which any meaningful neuropsychotogical
testing has been conducted, even though
neuropsychological testing is one of the
best ways to determine the presence of
more subtle brain damage prevalent in
our clients. The extent of the testing, if
any testing at all is done, may be a few
neuropsychological screening tests such
as the Bender-Gestalt or the trailmalcing
test. This, however, is often inadequate
and will yield unreliable results. A com
plete neuropsychological battery is often
the only way to rule out the possibility of
neurological damage. Unfortunately, I
have been involved in numerous cases
where it was only discovered after the
trial that the defendant had a serious
organic deficit. For example, in one case,
we only discovered during the federal
habeas corpus proceedings that our
client had a brain tumor exerting pres
sure on critical brain structures, which
was present at the time of the offense.
While this is a dramatic example, in
countiess other cases we have discov
ered that our clients have serious neuro
logical impairments that went undiag
nosed in earlier evaluations.

This can have tragic consequences. It
can deny your client a concrete way to
reduce his blameworthiness. Ii is a fact
of death penalty life that juries, and
judges, are often less Impressed with
psychosocial explanations for violent be
havior than they are with organic explan
ations. While this is changing somewhat
due to our better understanding of the
long term effects of various types of trau
ma, see, e.g., Judith Herman, Trauma
and Recovery, it is still true. Organic
deficits, however, frequently have their

August 1995, TheAdvocate, Pe 8



origin In events and situations over which
the defendant had no control, such as
Fetal Alcohol Syn*ome. temporal lobe
epilepsy, measles, encephalitis, or
prolonged exposure to neurotodns such
as those found In lead-based paint.
These factors can be presented in an
empathy-provoking manner, as part of a
constellation of factors that affected your
client’s behavior. While we may appre
ciate psycho-social diagnoses such as
post-traumatic stress disorder, in some
cases it is not compewng enough unless
it is accorrçan’ued by a physical explana
tion. For exan’ple. if you can show that
part of your clients brain is literally
mlssins most jurors and judges can un
derstand that such an impairment night
affect an k’i&.ddaal’s behavior. The same
presentation can be made with less dra
rnatic or ‘softer’ neurological inairrnent,
e.g., diffuse brain damage. The Irrportant
thing is to insure that the evaluation your
client received at trial, or receives in
connection with post-conviction litigation,
fully takes into account the possibility of
neurological impalrn*nt.

This cannot be done without a reliable
history and appropriate testing and
examination. A competent neurologist,
psychiatrist, or neuropsychoiogist will
recon’wnend a corrçlete neurological ex
amination when indicated by physical
syrrptome such as one sided paralysis or
weakness, facial asyn’rnetry, seizures,
headaches, dizziness, blurred vision, or
intalance. Laboratory tests, including
blood and endocrine workups. may also
be necessary to detemine the presence
of diseases that affect behavior. Magne-
tic Resonance Imaging MRI, Electro
encephalogram EEG. and CT scans
can also be useful in this regard. How
ever, it is important to note that a nega
tive or normal result on a CT scan,
EEG, or MRI does not rule out the pos
sibility of neurological impairment. While
a positive finding establishes organiity,
a negative finding does not rule brain
damage out." Organicity may still be
discerned through more sensitive neuro
psychological testing and/or a neuro
logical evaluation.

V. Choosing Experts

There are a nunter of different types of
experts you may need In any particular
case. However, you will not know exactly
what type of experts you will need until
the social-medical history is completed.
As I have stressedthroughoutthis article,
this must always be the first step. I can
not stress this point enough as it is vir
tually always the basic flaw in forensic
mental health evaluations. You must

resist the temptation to hire a psycho
logist or psychiatrist immediately upon
being appointed or retained.’2 Without
first conducting the necessary life history
investigation, your expert may well over
look significant factors and come to
premature or erroneous conclusions.

Furthermore, it is critical that you obtain
the assistance of a social worker, or
someone with similar skills, to assist in
compiling and understanding the social
and medical hIstory. Social workers are
specially trained not only in gathering the
type of Information you need-both from
documents and individuals-but also in
organizing and interpreting the data In
coherent themes. Se.e Mene Andrews,
Social Work &pert Testimony Regarding
Mftigationin Capital Sentencing Proceed
1ngs1991 Social Work3S.Whileyouor
someone In your office can collect most
documents and interview the witnesses,
you may not be attuned to significant
facts In the records, or be less able to
obtain information from the client, the
clIents fanihj and friends, and other
persons with relevant knowledge about
your client than someone with special
expertise in this area. Thus, you should
always attempt to obtain funds for the as
sistance of an individual with a social
work background in the investigation,
compilation and assimilation of the social
and medical history.

If the court resists funds for this type of
assistance, educate the judge, via affi
davit or testimony, as to the critical
nature of this aspect of the mental health
evaluation.’3 For example, a psychiatrist
or psychologist with whom you have a
collegial working relationship may be will
ing to provide you with an affidavit laying
out specific factors in the ‘known’ social
history warranting further exploration by
a person with specialized training and
discussing the need for full and reliable
background information. Furthermore,
many of the sources discussed in this
article will also be of use in establIshing
the need for the assistance. It is also
in-portant to be adamant about the need
for specialized social history assistance
in cases where the client’s ethnic or cul
tural background impairs your ability to
obtain accurate and complete inforina
tion.

Depending on the results of the social
history, it is then time to obtain your own
experts. In doing so, you should search
for professionals with expertise in the
themes that have developed in the social
history. eg.. abuse physical, emotIonal
and sexual trauma; alcoholism and/or
substance abuse; familial or genetic pre
disposition to certain mental illnesses;

head injuries or other indicators of organ
icily, mental retardation or all of the
above. It is in-çortant to keep in mind that
one mental health professional can very
rarely help you with all of these things.
See Clark, Veltkarrp & Monahan, The
Fiend Unmasked; The Mental Health Di
mensioris of the Defense, 8 ABA Crim
inal Justice 22 SurTwTer 1993.

Thus it is almost always necessary to put
together a multidisciplinary team of pro
fessionals, including a social worker, to
determine the client’s mental state reli
ably. For example, if the social history
indicates a history of chronic child mal
treatment and abuse, it may be best to
begin with a full psychological battery
including neuropsychological testing. This
testing may confirm or deny the presence
of posttraumatic stress disorder, organic
inpairmnent or other diagnoses resulting
trom the abuse. Slrnlafly, in many cases
involving child abuse, the individual will
often have a long history of substance
abuse. Thus, it may be necessary to re
tain a pharmacologist to explain the na
ture of the substances abused, their
effects on an individual’s judgement.
impulse control, cognitive functioning
etc., and to explain the long-term effects
of these drugs on a person’s brain. Fur
therrnore, depending on the results of the
neuropsychological examination, a neuro
logical consultation will often be in order.

Other types of experts may also be ne
cessary. We have enlisted the assistance
of audiologists, mental retardation ex
perts, special education teachers, toxico
logists and a variety of other types of
experts. in addition to social workers,
psychologists, neurologists. neuropsy
chologists. pharmacologists, and psychia
trists.

The important thing, however, is to as
semble the necessary mental health pro
fessionals on the basis of the history as
you uncover it Furthermore, it is fre
quently necessary to have one profes
sional, generally a forensic psychiatrist,
who can brlng it all together.’ In other
words, many of your experts may be test
ifying as to only one piece of the mental
health picture, for example, your client’s
history of substance abuse. It is useful to
have one person who, in consultation
with all the other menters of the team, is
prepared to discuss all the history, test
ing, and diagnosis and give the fact-find
er and sentencer a comprehensive pic
ture of the Individual’s mental state at the
time of the offense, and, if relevant, at
trial.
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VI Meaningfully Presenting
ExpertTestimony

Regardless of which phase of the trial ex
pert testimony Is presented, and even
regardless of what type of crimiS case
it Is, persuasive expert testimony rrsist
have one element: it must enabl. thejury
to see the frtm your dienrs per
w*cUvt i.e.. W.dee hi sit jfl&e
e.wpeSnce. Most people have no idea,
for example. what ft is like to suffer from
schizophrenia or other major mental ill
nesses, or what It means to be psychotic
or to have auditory, visual or tactile hal
lucInations. It Is often not enough for
your expert to taP the jury or judge that
your client Is schIzophrenic and was out
of touch with reality at the time of the
offense. Rather, she must aflençt to ex
plain, In cornn sense, persuasive, con
crete terms, what schizophrenia means,
and what the world looks like to a person
with this mental Illness. Similarly, It is not
enough to have the expect testify that
your diem Is plagued by auditory corn
n*nd hallucinations. Without an ade
quate explanation a juror may react as
follows: tg deal, I don’t care, if some
one told me to kill somebody I woulcin’t
do it.’

You and your experts must look for
ways to convey what Ii Is truly like to be
mentally iii, mentally retarded or brain
damaged, and how confusing and fright
enIng the world Is to your client as a re
sult of his Impairments. In other words,
you have to give the fact-finder a view of
the crime from the defendant’s perspec
tive. If you don’t, you run the risk of
making your client seem "otherly, fright
ening and thus expendable. What you
are striving for Is to enable the fact-finder
to look through your clients eyes and to
walk, at least for a few minutes, in his
shoes. If you can accomplIsh this
through your expert testimony, you can
facilitate understanding rather than fear.

It takes time and energy, but the key is to
avoid jargon and words that ordinary
people don’t understand. It may be useful
to have someone not connected with the
case, preferably not a lawyer, sit In on a
meeting with your expert witness and see
if they understand their explanation of
your client’s mental state as well as its
relevance to the facts of your case.

VII Attacking Anti-Social
PersonalityDisorder

Many of our clients are diagnosed by
mental health professionals, employed by
either the state or the defense, as having
an anti-social personality disorder. This

diagnosis is not only very harmful but,
unfortunately tom manyof our clients, it is
often arrived at erroneously. In my opin
ion, anti-social personality disorder is the
lazy mental health professional’s diag
nosis. The criteria for the disorder are
essentially a description of people’s be
havior. It may describe what the client
has done, but never why. For example,
one of the characteristics is that the
individual engaged in sexual activity at a
young age, or began using substances at
an early age.

BesS. the fact thai many of these char
acteristics are economically and racially
biased, the diagnosis is often erroneously
arrived at because of an inadeqiate his
tory arid lack of other adeqiate testing
and evaluations. DSM-IV specificaily
states that "the diagnosis may at times
be misapplied to individuals in settings In
which seemingiy antisocial behavior may
be pert of a protective survival strat
egy?" In other words, the clinician is
obligated 1 consider the social and eco
nomic context in which the behaviors oc
cur." hi. at 647. This is another area
where a thorough and reliable social
history can have a significant impact. For
example, to qualify for the diagnosis of
Anti-Social Personality Disorder, the
client must have met the criteria, prior to
age fifteen, tom a DSM-IV diagnosis of
Conduct Disorder. Conduct Disorder has
a nunter of criteria including a history of
running away from hone, truancy, etc.
Thus, it is critical, to an accurate diag
nosis, to know why your client ran away
from hone. If he ran away because he
was being physically, sexually or emo
tSaliy abused, then the diagnostic
criteria would not be salisfied. Similarly,
If the child was truant because his care
takers would not allow him to go school,
or if he broke into people’s houses be-
cause his father was a thief and forced
him to do so to further the family enter
prise, the diagnosis of Conduct Disorder,
and correspondingiy Anti-Social Person
ality Disorder, would be inappropriate.
Thus once the dysfunctional nature of
most of our client’s environments is
exposed, the diagnosis can be defeated.

Similarly, If there is an organic or other
cause such as mental retardation for
some of the behaviors, then the diagno
sis should, in many cases, not be given.
In this regard, It Is useful to look at and
study the decision trees published in the
Amencan Psythiathc Associati on’s Diag
nostic and Statistical Manual-ilL These
‘trees’ indicate a number of other diag
noses that preempt the diagnosis of anti
social personality disorder. However, be
cause all many psychologists do is talk to
the client, and look at his or her criminal

record and other behaviors, the diagnosis
is often arrived at despite other factors
which would either prevent the diagnosis
or move it sufficiently far down on an
axis as to make it iI’relevant to the other
more significant diagnoses in explaining
the h’idivictial’s behavior.

Finally, it is important to note that the
diagnosis can not be given unless your
dent is at least eIghteen years old, and
if there is clear evidence that a diagnosis
of Conduct Disorder was warranted be-
fore your client was fifteen years old. In
other words, if the alleged anti-social"
behaviors began after your client was fif
teen, the Anti-Social Personality Disorder
would not be an appropriate diagnosis.
Thus, if some neurological Impairment or
other contributing condition occurring
after age fifteen explains your clIents
actions, the diagnosis is not correct. In
the same vein, DSM-IV states that if the
antisocial behavior occurs during the
course of schizophrenia or manic epi
sodes, the diagnosis is not appropriate.
Id. at 850.

The point of this discussIon is that you
should never accept at face value any
professional’s, including your own, deter
mination that your client has anti-social
personality disorder. It is always critical,
for diagnostic purposes, to know why the
seemingiy anti-social behavior occurred.
While in some cases the diagnosis may
be unavoidable, in many it is nOt. If the
steps outlined previously in this article
are followed, you *arnatically increase
your chances of avoiding a diagnosis that
establishes ag’avating factors, and ob
taining one instead that offers a compel
ling basis for mental health related
claims.

VIII ConsideringPrior
Diagnoses

In many cases, you will be confronted
with a client who has been previously
evaluated, In some cases on many occa
sions. If this is true, It Is also likely that
different professionals have arrived at dif
ferent diagnostic conclusions. In exam
ining the prior evaluations, it is in’portant
to know when the prior conclusions were
reached, and, more specifically, what
version of the Diagnostic and Statistical
Manual of Mental Disorders was in effect
at the time any prior diagnosis was ren
dered. See K, Wayland, "The DSM: Re
view of the History of Psychiatric Diag
nosis in the U.S.," Capital Report #40
Nov/Dec 1994. For example, it was not
until the late 1970’s and early 1980’s that
depressIon emerged as a diagnosis to be
seriously considered in chII&en and ado-
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lescents. Thus, prior to that time, a child
with a history of suicide attempts and
other depressive symptoms would almost
certainly not have been diagnosed as
suffering from depression. Sinilariy,
Posttraumatic Stress Disorder PTSD
was not officially recognized as a diag
nosis until the publication of DSM-lli in
1980. Thus, while there nay be clear
support for PTSD in descriptions of your
client’s behavior in a pre-1980 eval
uation, the diagnosis of P150 would
likely not have been given.

This indicates--again--the critical need for
a detailed history and review of all infor
mation regarding your client’s life. For it
may be that the mental health records
contain descriptions of your client’s be
havior which warrant a different and
more favorable diagnosis today than
was avallable using previous diagnostic
criteria.

IX Don’t be Fooled by the
Client

Many times when I consult with lawyers,
I hear them say, when we are discussing
the possibility that their client is mentally
ill or menially retarded, that "Well, Ive
talked to him and he seems pretty sharp
to me." Or they say "Well, he seems nor
mnal to me." Sometimes they describe
their client as manipulative, evasive, hos
tile, or street smart. It is crucial to
rementer that as lawyers we are not
trained to recognize signs and syrrptorns
of mental disabilities. It is equally
important to keep in mind that many
mentally retarded, mentally ill or brain
damaged indKidijals are quite adept at
masking their disabilities. For exançle,
one skill that mentally retarded people
typically master is some degree of hiding
their disability. One client of mine sat in
his cell for hours at time pretending he
could read because he thought, if people
thought he could read, they wou be
lieve he was mentally retarded. Other
clients with severe mental illnesses are
often good at masking their Illness for
short periods of time. This is especially
true when they are in a atnictured set
ting, such as prison or jail, which may
minimize many of the symptoms of their
irrpairments.

Unfortunately the quality of many attor
ney-client conversations does not allow
probing into the client’s mind to deter
mine delusional or aberrationS thought
processes. However, this does not mean‘ that they are not there. Many ill people,
for example, know that other people doni
think like they do, and may need to get to
know you before they share their

thoughts. Similarly, many people with
brain damage may not appear dysfunc
tional when engaged in casual conversa
tion. The important thing is that neither
you nor any mental health professional
should prejudge a client’s mental state
based upon casual contact. It is only
through the assistance of competent
mental health professionals who recog
nize the importance of a documented
social history, and who are trained in
appropriate testing, that you can reliably
and adeciate1y determine your client’s
mental state.

X. EssentialReferences

Because of the pivotal role of mental
health issues in crininal and capital liti
gation, counsel nust gain a working
knowledge of behavioral sciences. Whet
her an attorney has only one criminal or
capital case or several, it Is essential to
become familiar with the diagnosis and
treatment of psychiatric disorders. Two
publIcations need to be on the shelves of
attomeys in criminal litigation and
studied: ComprehensiveTextbook of
Psychiatry,Fifth Edition, edited by Harold
L Kaplan, M D., and Benjamin J. Sa
dock, M.D. Williams & Wilkins, 1989
and Diagnostic and Statistical Manual of
Mental Disorders DSM-!, published by
the American Psythlatflc Association in
1994. These references offer a guide
through the labyrinth of mental health
information and allow counsel to partici
pate fully in developing appropriate men
tal healths claims.

Xl Conclusion

Defense counsel in criminal, especially
capital, litigation can and should insure
that their clients receive complete, corn-
patent and. reliable mental health evalua
tions. In order for a mental health eval
uation to meet the nationally recognized
standard of care itt the psychiatric pro
fession ft must involve a multi-step pro
cess that requires far more than a clinical
interview. A thorough and documented
social history, physical examination and
appropriate testing are necessary corrço
nents of any psychiatric diagnosis. Men
tal health professionals must consider
whetfler there is an organic cause for be
havior before reaching any psychiatric
diagnosis. Counsel hasa responsibihityto
ensure that mental health evaluations
reflect this multi-step process.
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Footnotes
‘See also YoungSsp V. Romeo, 457 U.S. 307 1982
recogningthat psythlatmtt pedormancemust be
measured against a standard of care when due
processdemandsadequateperformance.

‘Other caseslnvoMng similar claims associatedthe
effect of the actiors by the statecoin, theproseajtlon
and psychiatric witness with the Issue of effectiveness
of counsel.Courts have recognizeda partIcularly cM-
Ice] InterrelatIonbetweenexpert psychiatricassistance
end mrlmSly eftective assistanceof counsel.’ Union
States v. Edwards, 488 F.2d 1154, 1183 5th dr.
1974.

‘Atliough the BMe court analyzedthe rpairment of
the peydiletrtat’s atI1ky to conduct a professionaty
adequatewahJatlon fl termsof Its Impact on theright
to sftecttveassistanceat counsel.It recognizedthat Its
analysiswas lully supported’ by Aka, It, support of
this conclusIon,the court gave emphasisto Mn to
quiremeil that ‘The last must at a minima assure
the defendantaccessto a competentpsychiatristwho
.40 conduct an appropriateexamination and assist in
evaluation, preparation,and In presenlatlon of the
defense?’758 F.2d at 530-31 quoting Ake. 470 U.S.
at 83. This, BSce recognizedthat K an appointed
psychiatrist’s tulity to ‘conduct an appropriate
examinatbirIs Impsfred, due process Is violated.

‘See gonera’, Note, A Question of Cos,çerenoe:The
nd/gent c,lmhiai Ds#eridsfl A/gI’t to Adequate and
Competent PedSfrioAssletance .4fle Nc, V. CVcIa
horns, 14 vt.LRsv. 121 198$.

‘A nationalstandardof areis hipottantto Size that
your client receSsa compiete, competent mental
heft, evaluation. It a bcal standardof careIIed.
for exanipis.your client couldconceivttybedeprived
of arsitabledlsgnostlcstudies. e.g., a MAt scan on the
groundthat sucha studyIs not readIly aveliableIn the
local community.The earnsmay be trueof neuropsy
chobglcal testing If there us no trained neuropsy
cholcglsts. However your clienti might to a triel
condJctedIn conformitywith theSfrth Amendmentand
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the DueProcessClausedemandsa nationalstandard
as opposedto aloS standardof are.

‘Thus, your priniary mental healthprofesslosis a
psychologist,It Is crtticaflhat you obtain theservicesof
a physicianto completea physicalexamInation.If your
client is Indgent and the court has only approved
funds for a psychologist,It Is important to bring to the
court’s attentionandto litigate I necessarytheneed
for a completephysicalexamination.

‘Neuropsychologlcaltestbatterieswe developedas
a method for assessingcognitive deficits and invoKe
an assessmentof spedfIc cognitivefunctions,suchas
memory, attention, and fluency of thlfldng. The two
most widely usedneoropsythoiogicelbatteriesarethe
I-laletead-Reltanand the Lurla Nebrsca.A clinician
assessingpatientsneuropsychologloaly.41 often use
tests from both batteries as well as other neuropsy
chological instrumentsto tailor the assessmentto the
typesof problemsthat the specific pattern Is having
and to try to identify whethera specific areaof deficit
is present. Wben a grouping of neuropsychological
testssuchasthosedesatedaboveis administeredto
an indMdual, the clinician obtainssomesenseof the
person’s overall patternsof abilities and defIcits.

‘The determinatIonof whethera defendantis oornpe
tent-whetherhehasa rational andfactualunderstand
ing of the chargesand is able to assistcoraisel-’is a
limited inquirywhichamenial healthprcfeeelcnalmay,
undersomecircumstances,be able to make without
following all of the stepsoutlinedIn thisarticle. Even in
the competencycontext,however,thefailureto obtain
a complete and reliable history may skewthe results.
Unfortunately. In many cases,a mentalhearthprofes
sional who only evaluatedthe defendantfor compe
tencypurposes,andoften conductedalimited examtn
ation, proceeds,at the request of either the prose
cution or even sometimestile defense,to teetIt’y re
gerding a wideany of torermic Issuessuch asaim
Ins reeponelolihly and mitigatIon. Wille a detailed
discussionof the various typesof mental heatheva]
rations is beyondthe scopeof thiswilds, any times

mental health professional falls to follow the steps
outlined in this article, there is a corTeepcndingrisk
that the conclusionsreachedwil be enoneous.

‘There are many excellent, more detailed life history
records’ checidfetswhichcanbe obtainedfrom various
pcst’conviotlon defenderorganizationsandpublic do-
fender agenciesincludIng the Kentudty Poetconvic
lion Defender OrganIzation.

tO*fl.,0 reasonsorganicity so often goesundiagnosed
are varied. One reasonhas to do whh the complexity
of so many of our clients’ histories.Ear erample.when
confrontedwith a substantialhistoryof abuseandpoly
attetanceabuse,a mentalhealth professionalmay too
quiddy concludethatthe Interactionof thetraumaand
the intoxicants causedthe behavior, falling to ade
quately pursueany existing neurological impairment.
Another reasonhas to do with the circumstancesof
the evaluation; many pewle with organIc brain dam
age respond very waN to a structured environment
such as prison. Thus, when confined arid removed
from the complexities and temptationsof life on the
outside, the symptomsof thefr impairment are slgnfi
candy lees pronouncedand may be overlooked,in
somecases,thedamageis missedbecausetheparti
cular mentalheath professional retained by counsel
has inadequate training in the diagnosis of brain
damage,ag.. a psycliologistwlthoutanyexperlencein
neuropsychologicaltesting.

"Furthermore,if the CT scanor MF1I tern hasnot been
reviewedby anexpertyou have confidencein or was
conductedat the requestof thestateor statepsychia
tric hospital, I would recommendthat you have a neu
rofogist or netxoradlolaogistretainedby the defense
reviewthe actual flint. I have been invotredIn a num
ber of casesIn which the Intlal hospital report
indicatedfor examplethat the MRi was‘normal’ when
It wasnot. ErroneousCT scanand MRI readingsoc
cur for a variety of reasons,a discussionof which is
beyond the socpeof this article, but counsel should
cbtain the turn and have it reviewed by your own
expert.

‘iAany tInes counsel do so. reasoning that It is
important to have the defendantseenas soon by a
mental heath professional as possble alter the
offense. There may be some lImited circumstances
whomthis is true, Le. if you areappointedor retained
within a few hoursof the offensearid upon consulting
with the client, you determinehe Is toddy peychoti
Such sItuations are, however, few and fez between,
and thetemptationto condudethat your e tarts in
this categorymust beresisted,

"A detaileddiscussionof how to securefunds for In
vestigaiveand expertservicesis beyondthe scopeof
this article.Ma generalmatter, I wouldadviseyou to
review Ed Monahan’s articles: Funds tar Resources:
PersuSft,gand Presewkrg,The Advoate,Vol. lB No.
S at 82 Januaryt995; and Co,*ientia/ Request For
Funds to, ExpertsandResources,The Advocate,vol.
17. No. I Fuary t995 at SI. As an Initial matter,
you shouldalways vigorously assertyour client’s right
to an axpanehearing.Most Juisdictionsprovide for
such a hearing, and it is important to assert your
client’s right to conflderitialty in connectionwith funds
requests.Furthermore,in developingtheargumentfor
funds it Is important to be as specific as possibleand
to build the casefor funds ‘from the groundup,’ For
example,adetailedshowing of factors In your client’s
life suggestingneurologicalImpairment is muchmore
ikely, than a generalassertion,to result in the approv
al of fundng. This is especiallytrue if you can con
vu’,ce aneurologistto submitan affidavit, basedon the
factsin the history which you havedeveloped.detailing
the need for aneurologicalevaluation. ft is alsohelpful
to si.brnlt a simlar affidavitfrom aforensicpsychiatrist
or psychologist,andposetlyeven a socialworker, ex
pressingthe need for a neurological consultation. A
sImilar processshouldbefollowed in attemptingto ob
tain funds for other types of expertassistance.The
affidavits from otherprofessionalsin useful in convinc
ing thecourt that youare not on a fIshing expedition.

"ThIs wasalsotrue of DSM-lliR.
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DPA Library Resources on Mental Health
j’This is a reprint of a ‘pathfinder’ which
is also available in handout form. The
purpose is to familiarize library users with
the lull range of resources we have col
lecte4 in this area. For a copy of the
handout, or to use listed maten’als, con
tact DPA librarian Brian Throckmortonj

The libraiy’s general resources relating to
mental health cover areas such as law,
diagnosisand treatment.The Division of
Protection and Advocacy has acquired
resources relating to more specialized
issues in the lives of mental health
patients, such as employment, cominuni
cation, and education.

BROWSING AREAS: Our library uses
the Dewey decimal system of classifica
lion. Most books relating to mental health
are filed in the range 340 to 365 and in
610 to 620. The DMslon of Protection
and Advocacy has created Its own classi
fication system for its library; the most
relevant browsing area there is M4.

SELECTED BOOK LIST:
Dinostic and Statisti cat Man ual of Men
tal Disorders DSM-lV Washington,
D.C.: American Psychiatric Association
1994. The encyclopedic standard tar de
scriptions of mental health conditions.
616.89 D536ant [Also available in
searchable computer diskette format on
the Westlaw terminal in the library.]

Mental Disability Law: CMI and Criminal
by Michael L. Perlin Charlottesville. Va.:
Michie 1989. Exhaustive 3-volume set,
with extensive citation of relevant cases.
Updated annually. 344.73 P45

ABA Criminal Justice Mental Health
Standards Washington, D.C.: American
Bar Association 1989. Sections relate to
pro-trial, competence, sentencing, and
prison issues. 344.044 A116

Attorney’s Medical Deskbook 3d by Dan
J. Tennenhouse Deerfield, Ill.: Clark
Boardman Callaian 1993. Includes

mental health in its coverage of the inter
section of law and medicine. Three vol
umes, updated annually. 610.28 T297

American Psychiatric Glossary edited by
Evelyn M. Stone Washington, D.C.:
American Psychiatric Press. Inc. 1988.
Includes tables of legal terms, comn’non
abbreviations, psychologic tests.
616.89003 S8fl

Physicaan’s Desk Reference, 49th edition
Montvale,NJ.: Medical Economics Data
Production Co. 1995. Drug information.
Reference area

Comprehensive Textbook of Psychiatry.
5th edition, edited by Harold I. Kaplan
and Benjamin J. Sadock Baltimore:
Williams and Wilkins 1989. Good for
general background of specific topics.
Two volumes. 616.89 C737 [In the Fall,
the library will purchase the 6th edition,
probably in CD-ROM format.J
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Treatments of Psychiatfic Disorders
Washington, D.C.: American Psychiatric
AssociatIon 1989. ProvIdes details of
possible
mental
616.891

treatments of full range of
problems. Three volumes.

A512

Resource Manual on the Rights of the
Mentally Disabled by Janet Loper Coye,
Janet R. Nagy, and Annetle K. Schreiber
West BloorTtfleld, Mich.: CNS Asso
ciates 1985. Background Information on
rights, with a wosithookin which you can
collect and develop additions documen
tation. 341.130138 C881

The Mentally Reta’ded Citizen and the
Law, edfted by Michael Kin&ed New
York: The Free Press 1976. Includes
three chapters on ‘The Menially Re
tarded Citizen and the Criminal and
Correctional Process.’ 346.73 M549

Psychiatry in the Everyday Practice of
Law, 3rd edItion, by Martin Blinder Deer-
field, Ill.: Clark Boardman Callaian
1992, updated annually. Discusses men
tal health issues and trial technlqes.
614.1 8848

The Mentally Disabled and the Law by
Samuel Jan Bralcel, John Parry, and Bar-
bars A. Weiner Chicago: Ameflcan Bar
FoundatIon 1985. Includes 100 pages on
"Menial Disability and the Cflninal Law.’
with charts for state-by-state compar
isons of menial disabIlIty-related laws.
346.730138 8814

Coping with Psychiatric and Psycholog
ical Testimony, 4th edition, by Jay ZIsIdn
and David Faust Marina del Rey. Calif.:
Law and Psychology Press 1988. Our
set updated through 1990. Three vol
umes on challenges, cross-examination,
depositions. 347.7366 Z81

Kentucky .JcohoI, Drugs, and Mental
Health Directory Frankfort, Ky.: Cabinet
for HumanResources.City-by-city listing
of local and regions mental health cen
tot’s, state peychlattic hospitals. Kept In
lIbrarian’s otfica

PERIODICALS: Most of these are kept
on the periodicals shelf. Some are
housed in offices of staff of the DMsion
of Protection and Advocacy.

Current subscriptions:
Disability Reig
HealthAffairs
Issues in Law and Medicine
Mental and Physical Disability

Law Reporter
Mental Health Law Reporter
Mental Retardation

Titles for whIch we have some back
Issues only:

American Journal on Mental
Retardation

Harvard Mental Health Letter
Psychiatry and Law
Psychiatry Letter

DPA TRAINING VIDEOS: Videos may
be borrowed by contacting the librarian.

‘Representing the Mentally Retarded
Crininal Defendant" by A. Moschella
1980 Tape V-S.

‘me Mentally Retarded Offender in the
Criminal Justice System’ by 0. Noiley
1981 Tape V-SO.

‘Guilty But Mentally Dl’ by W. Radigan
and V. AptIle 1982 Tape V-72.

‘Mental Health Issues and the Advocate’
by M. Perlin 1982 Tape V-iS.

"The Role of the Attorney at Comnitrnent
Hearings" by W. Radigan 1982 Tape V
91.

‘Cross-Examination of an Expert Wit
ness’ by D. Dantzler; "Closing Argument
Lecture and Demonstration" by E. Lewis
1983 Tape V-lOS. This tape relates to
"guilty but mentally ill’ verdict.

"The Brain’ by KET 1985 Tapes V-196
through V-i 98.

‘Involuntary Commitments" by B. Lotz
and M. Hammons; ‘District Court Motion
Practice’ by H. Hellings; ‘Bench Trials.
Jury Trials, Plea Bargaining’ by W.
Zevely 1985 Tapes V-144 and V-145.

‘Controlling State Forensic Expert
Witnesses on Cross-Examination" by A.
Dodd; ‘Pharmacology" by E. Nelson;
‘Blood and Semen" by B. Wraxall and K.
McNally 1988 Tape V-226.

‘Mental Disorder and DSM-lll" by W.
Weitzel; ‘Psychological Methodology and
Testing’ by A. Noelker 1986 Tape V
231.

"Psychological Impact of the Family" by
L. Veltkan’p; ‘Obtaining Experts for
Indigent Clients’ by E. Monal’tan; "Evi
dentiary Issues lnvoMng Experts’ by V.
Aprile; "Discovery of Prosecution" by N.
Walker 1986 Tape V-232.

‘History and Purpose of the Unified
Juvenile Code’ by M. Moloney; ‘Mental
Health Issues’ by N. Clayton; ‘Status
Offenders and the Court" by D. Ricflart;
"Kentucky Unified Juvenile Code’ by D.
Richart 1987 Tape V-237.

"Litigation That Created KRS 202B’ by K.
Miller; ‘Explanation of KRS 202B and
Challenges" by M. Allison and J. Vanish;
"Investigating a 202B Case’ by R. Ward;
‘Resources: Least Restrictive Environ
ment/Defense Experts’ by H. Blandford
and P. Phillips; ‘Mental Retardation:
Evaluation and Diaosls Process’ by P.
Mann and W. Radigan; "Conninicating
wIth the Client’ by B. Cook; ‘A Clients
View of the Importance of Defending the
Mentally Retarded’ by T. Miller; Inte
grating the Defense throughout the Case’
by R. Ward and W. Radlgan 1987 Tape
V-244.

‘Menial Retardation and Criminal Law/
Mental Retardation and the Death Pen
alty’ by J. Ellis 1988 Tape V-44.

‘What Is Mental Retardation’?" by P.
Hunter 1988 Tape V-43.

"Mitigation Witnesses, Demonstration’ by
C. Haney; ‘Cross of Aggravation Wit
ness, Demonstration’ by V. Aprile;
"Opening Penalty Phase Argument’ by E.
Lewis; ‘Closing Penalty Phase Ariment"
by B. Shechrneis; ‘Raising and Pre
senting Mental Health Issues’ by J.
Blume and M. Olive 1989 Tape V-283.

"Psychological Evaluation and Assess
ment in Capital Cases’ by L. Veltkarrp;
"Use of Neuropsychology in Death Pen
ally Cases" by E. Engum i991 Tape V
349.

‘Neurological Examination Teething
Tape’ by J. Merikangas 1991 Tape V
354.
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"Working with the Mentally III Cent’ by J.
Clark and B. Holthaus; ‘New Rules and
Laws’ by M. Bowling and V. Aprile
1992 Tape V-363.

"Interulewing the Mentally Iii and Mentally
Retarded Client’ by J. Clark 1993 Tape
V-390.

‘Competency to Stand Trial and Criminal
Responsibility Evaluations" by B. Castle-
berry. C. Walker, L. Smith, and A.
Stephens 1994 Tape V-430.

‘Decflmnallzing Mental Illness" by B.
Castleberry, D. Ralph, B. Stewart, 0.
Miller, and C. Starcher 1994 Tape V
436.

"Mental Health Strategies’ relating to
death penalty by E. Drogin and S. Gant
1994 Tape V-481.

"Quality Mental Health Process’ by E.
Drogin. L. Campbell, and V. AprlIe 1994
Tape V-447 through V-448.

Maximize the Mental Health
Work for Your Adult and

Clients’ by D. Dawson 1995

"Mental Disorders: Practical Methods in
Identifying and Utilizing for the Defense
Practitioner’ by L. Geurin and R. Gibbs
1995 Tape V.527.

"DSM-IV" by 0. Dawson 1995 Tape V
531.

DPA TRAINING HANDOUTS: Handouts
from the DPA seminar ‘Expects-with an
Emphasis on Mental Health Experts’
1988 are collected in a binder on the
periodicals shelf. Copies of all other
handouts may be obtained from the
librarian.

‘Constitutional and Procedural issues
under the Kentucky Mental Health Hospi
talization Act’ by V. Aprile 1976
Handout 14.

‘Motion Practice In Civil Comitment
Cases" by W. Radigan 1977 Handout
246.

‘Representation of a Mentally Retarded
Criminal Defendant" by H. Alperin 1979
Handout 2.

"Extreme Emotional Disturbance: Use of
Mental Health Experts’ by M. Nietzel
1980 Handout 220.

"Not Guilty by Reason of Insanlty,ulity
but Mentally III’ by W. Radigan 1980
Handout 247.

"Representing the Mentally Retarded
Criminal Defendant" by A. Moschella
1980 Handout 210.

‘A Right to Treatment for Mentally
Retarded Offenders’ by National Center
for Law and the HandIcapped 1980
Handout 261.

‘Selecting a Jury for an Insanity Defense’
by V. AptIle 1980 Handout 42.

"Preparation and Trial of a Civil Corn
mltn’ent Case’ by F.J. Hickman and R.
Abrama 1981 Handout 122.

‘Response to Recommendation 39 of the
Report of the Attorney General’s Task
Force on Violent Crime: The Creation of
a Federal Verdict of Guilty but Mentally
lii" 1981 Handout 39.

"An Analysis of the Kentucky Mental
Health Hospitalization Act of 1982" by W.
Radgan 1982 Handout 239 accorn
panles V-fl.

‘Existing Statutes Relating to the
Identification, Treatment, and Eventual
Supervision of the Mentally Ill Defendant’
by W. Radigan 1982 Handout 241
accompanies V-fl.

"Guilty but Mentally Ill: A New Eiation
for the insanity Defense’ by V. Aprile
1982 Handout 24.

‘Outline: Representing Mentally Disabled
Persons in the Criminal Process’ by M.
Perlin 1982 Handout 231.

"Overview of Rights in the Criminal
Process’ by M. Peilin 1982 Handout
232.

202A" by W. Radigan 1983 Handout
242.

‘The New Clients: Legal Services for
Mentally Retarded Persons" by S. Herr
1983 Handout 121.

"Representing Institutionalized Mentally
Retarded Persons’ by A. Luckasson and
J. Ellis 1983 Handout 173.

‘Mental Health Act of the Kentucky Uni
fied Juvenile Code: An Overview for Pub
lic Defenders" by N. Gall-Clayton 1987
Handout 102.

‘Mental Retardation: The Evaluation and
Diagnosis Process’ by P. Mann 1987
Handout 175 accompanies V-244.

‘Gideon’s Trumpet Muted: Judicial Sanc
tions against CrirrAnal Defense Lawyers’
by V. April. 1988 Handout 5.

REFERENCE SERVICE: Th librarian is
available to provide other mental health
information you may need, such as
names of thugs, avallability of journals
and articles, bibliographic asalstance,
and interlibrary loan.

4#frn

*
INTERNET RESOURCES; The Internet
accessible here through Gopher and
World Wide Web contains an undefin
able amount of inforrnallon and is often
worth searching. For assistance, or to
have a search performed, contact the lib
rarian with the subjects you are inter
ested in.

WESTLAW RESOURCES: In addition to
texts from the courts, Westlaw offers
searching and MI-text retrieval in
databases such as PsyciNFO. The New
England Journal of Medicine Online, and
Mental Health Abstracts. Contact the lib
rarian for assistance or further informa
tion about these databases.

‘CMI Comnitrnent in Kentucky: Analysis.
Procedure, and Forms’ by W. Radgan
1978 Handout 240.

"Competency to Stand Trial, Insanity, and
Intoxication" by V. Apile, W. Radlgan,
and 0. Boyce 1978 Handout 13.

‘Representing Individuals in the Corn
ntrnent and Guardianship Process’ by
M. Perlin 1982 Handout 233.

‘Stranded in the Jungle: The Mentally
Retarded Person In the Criminal Justice
System’ by A. Plotkln 1982 Handout
234.

"issues and Procedures in Involuntary
Commitment Cases under KRS Chapter

BRIAN THROCKMORTON
Ubrarlan
Department of PublIc Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: blflroclcsdpa.state.ky.us

"How to
Expert’s
Juvenile
Tape V-524.
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hougI1uon the fPoice Interrogationof
Itulivitluals with !lvlentaQetar&ztion

Why is It usually so easy ibr
police to get confessions from
individuals with mental
retardation?

Avmra, MLssoun After 4 hours of police
interrogation. Johnny Lee Wilson, age
20, confessed to rrwrderlng 79-year-old
Pauline Martz. He confessed even
though hewas seen with his rmther ata
supem-nrket when the crime wEs being
cormtted Perske, 1994. He is currently
serving a life sentence without parole.

Munnsville, New York. New York State
police interrogated Delbert Ward, 59. for
4 hours-until he confessed to putting his
hand over the mouth and nose of his
67-year-old brother William and killing
him. Trial evidence showed that William
died in his sleep Perske, 1991.

Arlington, Virginia. Two detectives met
DavId Vasquez. 37, while he was clean
ing tables at a McDonald’s restaurant
and took him to the police station. After 6
hours in an interrogation room, Vasquez
confessed to raping a woman and strang
ling her with cord from a Venetian blind.
Five years to the day after being picked
up at McDonalds, Vasquez received a
governors pardon. The reason: The
same pattern of inies continued after
his conviction and were connected to
another person Priest, 1989.

Wilson, Ward, and Vasquez are individ
uals with mental retardation who con
fessed to crimes they did not contrit.
Similar cases are surfacing in every state
and province in North America.

Confessions for heinous crimes continue
to be seen in many legal circles as "the
queen of the case? Some prosecutors
feel that if they have a confession, there
Is less need for physical evidence to
back up the suspect’s athtlssions. There
have been many cases in which individ
uals with mental retardation did indeed
convit the crimes to which they con
fessed; but even then their confessIons
usually came quicker and easier than
those taken from the average suspect.

These situations give rise to a question
that cries out for an answer: Why is It
usually so easy for police to get confes
sions from individuals with mental retar
dation? After following numerous cases
involving suspects who have mental re
tardation, I have observed that many of

these individuals gave responses during
police interrogations that some officers
misunderstood, but that most workers in
the flald of retardation would have under
stood imediately. They live with such
responses every day in their work. The
following are son-rn explanations for the
types of responses made by individuals
with mental retardation.

1. RelyIng on Authority Figure. for
Solutions to Eve.yd.y Problems. For
most people, satisfaction comes from sol
ving their own everyday problems. Some
of us, however, may not be very suc
cessful at figuring out what to say and do
in certain situations. So we try to get
close to authority figures who seem to
have the answers. That is why many in
dMduals with mental retardation respect
police officers and seek them out as
friends.

2. Th. Desire to Please People In
Authority. This urge sterns from both
respect and fear. One needs to stay on
the good side of those who help us sur
vive in the cormiunity. In many confes
sions one can sense this desire in state
ments such as, ‘if the detective said I did
it. then I guess I did it - even though I
can’t rementer doing it?

3. The Inability to Abstract From
Concrete Thought When someone
reads certain individuals their Miranda
Rights, they may only gasp rights in
concrete terms. They may think of things
such as ‘waving at the right." After all,
nobody should wave at the wrong in a
police station. They may think about their
right hands and consider raising them.
They may be unable to grasp the ab
stract thought that Mltanda Rights are
based on a person’s Constitutional rights
as a citizen.

4. WatchIng for Clues From the Inter
rogator. Some people look closely at
faces and listen for emphases placed on
cerlaln words-trying to sense what an
officer wants to hear. The person may
even copy moods in order to come up
with answers the officer wants.

5. LongIng for Fdends.-Some individ
uals hunger for friends who will not shy

"‘IL
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away from them because of their dis
ability. Many would love to have a police
officer as a good friend.

6. Relating Best With Children or
Older Persons. When people their own
age do not befriend them, they often
work at relating to those who are younger
or older.

7. Plea Bai-gsinlngs of Accomplices.
Often this hunger for Mends can result in
associating with the wrong person. Then.
when both get apprehended for a crime,
the so-called ‘normal" suspect plea bar
gains for a lesser sentence by testifying
against the person with the disability -

who then gets the book thrown at him or
her.

8. Bluffing Greater Competence Than
One Possesses. Individuals with dis
abilities sometimes do everything they
can to appear more knowledgeable than
they really are. An untrained officer can
easily reinforce this "cloak of compe
tence" and use it against them.

9. An All-Too-Pleasant Facade. Snil
ing at people is a way of getting approval
from others. An officer might see this
overuse of grinning as a lack of remorse.

10. Abhonence for the Term Mental
Retardation. This term has wounded
some people so deeply that they will do
almost anything to disconnect them
selves from it. If a prosecutor is vying to
argue that a person does not have men
tal retardation, that defendant night seal
his or her own doom by agreeing with
that argument.

11. Real Memory Gaps. Some people
with disabilities have real memory lapses
- not the ‘selective memories’ crafty
people exhibit on the witness stand.
Some will hide these lapses of memory
by claiming to remember what others told
them about the crime.

12. A Quickness to Take Blame, Even
if the tragedy is an "act of God’ or an
untoreseeable accident, some individuals
will feel that someone must be held re
sponsible. They may even take the
blame, thinking the officer will like them
more If they do.

13. impaIred Judgment Unlike a
shrewd criminal with anti-social tenden
cies. Some people will do and say things
that will make it easy for officers to
charge them with crimes.

14. InabilIty to Understand Court Pro
ceedings, Assist in One’s Own De

tense, and Understand the Punish
ment In spite of their cloak of conipe
tence, some individuals may be com
pletely unaware of what is going on
around them.

15. Problems With Receptive and Ex
pressive Language. Although they may
not show it, some people will not under
stand what the officer is asking them, If
the officer pushes them too hard, their
response system may shut down. The of
ficer may see this silence as sassy
defIance.

16. Short Attention Span. Although
myriad sights and sounds may strike a
person’s sensing mechanisrts, most will
be able to concentrate on a few and tune
out the rest. Some individuals with dis
abilities may not be able to focus as well.
They may be distracted by many more
sights and sounds in the police station -

even a noisy fan or the sound of voices
in another room.

17. Uncontrolled Impulses. An individ
ual may feel many impulses, but he or
she will act on a tew healthy ones and
keep the others in check. People with
certain disabilities may not be able to
control their impulses like that. They may
be prey to many urges they are feeling.
One might be the urge to confess to a
crime in order lo reduce the pressure of
the situation.

18. Unsteady Gait and Struggling
Speech. People with cerebral palsy may
be excellent receivers of sights and
sounds and ideas, but when they try to
respond, the impulses sent to their mus
cles will appear to have been dispatched
by a madman. Arms may flail. Heads
may bob, and they will exert tremendous
energy trying to shape the words they
want to voice.

19. Seeing People With Disabilities a
Less Than Human. This view can lead
to all kinds of prosecutoriai mischief. For
example, consider a police officer who is
under pressure to solve a 2-year-old
crime and has two suspects: a local bank
president and a person with mental retar
dation. Which would be the easiest to
lean on? Seeing a person as "dumb’ or
as a ‘nobody’ or as a "fringe person" or
less than human can inspire a cruel ad
vantage that has no place in an Interro
gation room or a court.

20. Exhaustion and the Surrender of
All Defenses. If interrogatIng officers
keep individuals with certain disabilities
under pressure for long periods of time,

they can break some down and get them
to say almost anything.

Implications for Action

The crirrirral justice system is one enor
mous elephant, and dealing with the is
sue of interrogating individuals with
mental retardation is like scratching a tiny
speck on its skin. Hundreds of inçera
tives need to be carried out before the
system can ensure fair and just out
comes for people with mental retardation.
There are two, however, that could be
put Into action by anyone who cares
about and works with such Individuals:

1. Police TraIning Should be Seen as
Everyone"e Responsibility. People with
formal teaching skills who are experi
enced in womldng with individuals who
have mental retardation can otter to con
duct sessions at local meetings at police
academies and headquarters. With re
gard to informal opportunities, there must
be hundreds of creative ways to help offi
cers enter into face-to-face relationships
with those who have mental retardation
and ieam from the resulting experiences.
For example, i recall how five residents
in a New York City group home raised
the money to buy one of their local police
officers a bullet proof vest. Then they in
vited him to supper and made a special
presentation. Great understanding came
from this gesture.

Recently, the Special Olympics organiza
tion organIzed police officers as ‘torch
runners." They carried the torch through
their towns and counties en route to the
International Games in New Haven, Con
necticut. With just a little more planning,
could they not also involve officers in
additionai face-to-face activities with the
people for whom they are carrying the
torch? Could the activities not be crafted
so police officers night sense how these
people would react in an Interrogation
session if that situation should ever
arise?

Citizen-advocate coordinators can una
bashedly seek to match a local officer
with a local person who could use such
a friend and advocate. Such a prejudice
- killing influence might radiate to many
of that officers colleagues.

I recall a tense situation in Topeka, Kan
sas, when a young man with Down syn
drome was taken to the police station for
questioning. Shortly after, one of his
workers learned of the arrest. In spite of
her personal fears of intimidation by
power - exuding policemen, she went to
police headquarters and described how
this ‘suspect’ would confess to anything
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if put under enough pressure. Although it
does not always happen, the officers
stopped the interrogation and released
the young rrian into her custody.

This S could go on. I hope that inter
ested readers will stop and consider
ways to kia’ene understanding of indiv
duals with mental retardation by police
officers, who nmy have prevIously viewed
such people according to the not-sa-ldnd
wisdom of at earlIer age. Uppermost
when brrrtilalktg recommendations
should be the ballet that If - police
officers undsrstsnd - really understand
the ways individuals with mental retarda
tion respond, they might take these fec-
tars into consideration, especially when
no motive or physical evidence can be
tied to the defendant.

2. InvldusIs With Mental Retard.
lion Shouid be Prepared for Police
in$wogflona. In this field we work hard
at helping the people we care about to
‘rSce II’ in conninity living. We teach
them street sirs. We teach them to han
dle th* finances. We teach them to use
public transportatIon. We teach them to
cook neal. We help them to be good
workers. We reInforce good relationships
with thaW enoyn neighbors, shop
keepers. We teach them good manners.

But we do not teach them to understand
their A4randa Rights. We do not prepare
them for a tints when an officer suddenly
invites them to the polIce station. We do
not tell them how to respond when the
officer tells them they have the right to
remain silent...they have the right to a
iawyer...lf they do not have funds for a
lawyer, one will be appointed...they have
the right to stop talking at any time
..anything they say can be used against

them in a court of law.

Although many of my close friends are
police officers, if an officer - even one of
my friends - starts to read me my Mñ’an
da Rights, I will sit down, shut up, and
ask for a lawyer. Many of the people I
have followed waived their rights and
talked to the officers because they
thought it was the right, most honest, and
noble thing they could do. If Johnny Lee
Wilson, Delbert Ward, and David Vu
quez had understood their Miranda
Rights and responded to them iike the
rest of us would, they would have saved
themsetves from a terrible anguish - an
anguish too painful and gut-wrenching to
be described in so brief an article.
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Wilson v. Arkansas
It has been a while since the U.S. Sup
reme Court said anything positive about
ott privacy rIghts under the Fourth
Amendment. it has been a while since
Justice Thomas wrote anything worth-
wile. And it has been a long time since
a unanimous opinion of the Court did
anything other than hurt the rights of the
citizen accused.

in a stunning decision, this changed
somewhat on May 22,1995. In bWlson v.
Arkansea 514 U.S.,, 115 S.Ct. 1914,
131 L.Ed.2d 976 1996 speakIng for a
unanimous Court, Justice Thomas wrote
that there Is a knock and announce re
quirement for serving a warrant as pert of
the reasonableness clause of the Fourth
Amendment.

This case arose in 1992 with allegations
that Wilson had dm95 at his house. A
warrant was issued. While executing the
warrant, the police opened an unlocked
screen door and entered the house. They
seized drugs, and found the defendant
flushing marijuana down the toilet. Both
the trial court and the Arkansas Supreme
Court rejected Wilson’s Fourth Amend-
mont ment. Surprlsingiy, Wilson
found a favorable forum in the nation’s
highest court.

The Court held that the police are re
quired to knock and announce prior to
entering a home when executing a
search warrant. The Court stated that an
"unreasonable seartho and seizurafJ" is
to be interpreted by looking to corvnn
law. Corwnon law reveals that "when the
King Is party, the sheriff If the doors be
not open may break the party’s house,
either to arrest hint or to do other execu
tion of the KjlngJ’s process, if otherwise
he cannot enter...But before he breaks It,
he ought to signify the cause of his corn
ing, and to make request to open
doors..., for the law without a default in
the owner abhors the destruction or
breaking of any house.,.’" Id. at 1916.
The Court further found that this coninon
law was followed in the early pert of our
nation. Given these facts, "we have little
doubt that the Framers of the Fourth
Amendment thought that the method of
an officers entry Into a dwelHng was
among the factors to be considered in

assessing the reasonableness of a
search or seizure. Contrary to the deci
Sn below, we hold thai In some Scum-
stances an officeta unannounced entry
into a home might be um’eeeonable
under the Fourth Amendment.’ Ed. at
1918.

If you see sorre equivocation in the lang
uage above, then you understand that
this will not free a eat nwiy of you
clients. The Court recognizes that there
are numerous exceptions to the knock
and announce reqikement. Some of
these exceptions we that no one is pre
sent at the time of the warrant being exe
cuted, exigent circumstances, the possi
blifty of escape, danger to the executing
officers, and the destruction of evidence.

This is a significant case for Kentucky. I
have not been able to find a case estab
lishing a knock and announce require
ment under Kentucky Constitution’s Sec
tion Ten. Thus, this gives a new avenue
of relief for our clients under appropriate
circumstances.

At the time of the wrtting of this cokimm,
the Court announced that random &ug
testing of student athletes may take
place In our nation’s schools consistent
with the Fourth Amendment. I will report
this decision in more detail in the next
issue.

Gunn v. Commonwealth
1995 WL 245471

The Lexington Police executed a search
warrant on a suspected crack house on
April 1, 1993. DurIng the search, Gunn
knocked on the door of the apartment.
The police answered, and told Gunn that
they were executing a search warrant.
Gum began to act nervoualy and put his
hand into his pants pocket. The police
told him to remove his hand from his
pocket, which Gum ignored. The police
grabbed i*n and took him to the floor.
Mother office then saw a plastic bag
protruding from Gunn’s pocket. The po
lice seized ft and wrested Gunn. No
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weapons were found on his person, but
the bag produced powder cocaine.

The trial court found that the search was
legal. The court relied upon both plain
view and plain touch.

The Court of Appeals, with Judge John
son being joined by Judges Huddleston
and McDonald. affirmed the trial court,
albeit on a more narrow basIs. Specifical
ly, the Court held that the police were
where they had a right to be because
they were executing a lawful search war
rant. Further, when Gunn refused to corn-
ply with the order to keep his hands out
of his pockets, the officers were justified
in seizing his person. Thereafter the evi
dence came to the attention of the offi
cers in plain view. Its nature of being
contraband was readily apparent, and
thus the seizure was legal.

This opinion in interesting in two ways.
First, the Court uses a standard Terry
anaiysis to justify the search. The Court,
however, glosses over the fact that this
was not a mere stop and frisk. Rather,
when Gunn failed to keep his hands out
of his pockets, the officer went behind
him, put him in a bear hug, and took him
to the floor. Only then did the baggie
come into plain view. From the reading of
the facts, the Court could easily have
held that this exercise of force was
excessWe and went beyond the scope of
a legal Ten’, frisk.

Secondly, the Court explicitly rejected the
plain touch exception relied upon by the
trial court. Had the bag not protruded
from Gunn’s pocket when he was seized,
the police would have been united to a
‘pat down’ search of his outer clothing to
determine if he carried a weapon or any
thing that rTfllt be so used... We are not
convinced that such a small amount of
cocaine powder 68.5 milligrams in a
plastic bag could be detected by sense
of touch In the course of a ‘pat down,’
and even if ft could, we are even less
convinced that its illicit nature would be
invnedately apparent from its contour or
mass as is required.’ This buttresses the
continued requirement that a Term’, frisk,
including the newly recognized plain
touch exception, is confined to an outer
clothes frisk, with only matters which are
plainly contraband being seizable.

United States v. Hudgins
52 F.2d 115 6th dr. 1995

The Sixth Circuit has explored fully in this
case the search incident to a lawful ar
rest exception as it applies to the search
of an automobile.

Hudgins was driving on a suspended li
cense in Knox County, Tennessee, when
he was stopped by the police. He was ar
rested, handcuffed, and placed in the
back of the police car. He told the offi
cers that he had a loaded pistol in his
briefcase. The police proceeded to find
the pistol, $3000 in cash, and 54.3 grams
of cocaine.

The district court approved of the search
based upon the inventory search doc
trine. However, the Court affirmed by an
alyzing the case under the search inci
dent to a lawful arrest.

Judge Kennedy was joined by Milbum
and WiserTnn in this unanimous opinion.
The Court rejected the district court’s
rejection of the search incident exception.
The district court had been concerned
that Hudgins had been handcuffed and
placed in the police car at the time of the
search. This fact reduced the need for a
protective search of the car.

The Court held that because the defen
dant had been in the car when contact
with the police was made, the bflght line
rule of New York v. Be/ton, 453 U.S. 454
1981 applied. Where the officer initi
ates contact with the defendant, either by
actually confronting the defendant or by
signaling confrontation with the defen
dant, while the defendant is still in the
automobile, and the officer subsequently
arrests the defendant regardless of
whether the defendant has been re
moved from or has exited the automo
bile, a subsequent search of the auto
mobile’s passenger compartment falls
within the scope of Be/ton and will be up
held as reasonable.. However, where the
defendant has voluntarily exited the auto
mobile and begun walking away from the
automobile before the officer has initiated
contact with him, the case does not fit
within Belton’s bright-line rule, and a
case-by-case analysIs of the reasonable
ness of the search under Chime! be-
comes necessary.’ Id. at 119.

This case was of little use to Hudglns.
However, for us it reveals the analysis
we need to make where our clients are
not in the car at the time of the confron
tation with the police. There, Be/ton’s
bright-line rule Is inapplicable, and a
suppression remains a possibility.

Short ¶1/jew
1. Stat. v. WrIght, 57 Cr.L 1099
3131/95. The New Mexico Court of Ap
peals has rejected the apparent authority
to consent doctrine under their state con-

stitution. That doctrine looks to the belief
of the police in the apparent authority to
consent to search a place. Here, the de
fendant and her boyfriend were allowed
by the owner to go into the the be&oom
of a trailer. The police were thereafter
allowed by a third party to check out the
bedroom, despite the closed door. The
Court held that even though the occu
pants had been there for just a few min
utes, they had a reasonable expectation
of privacy. Having rejected the good faith
exception to the exclusionary rule prev
iously, the Court then rejected the appar
ent authority doctrine as well.

2. U.S. v, Hernandez, 57 Cr.L 1201
9th Cir. 5/17/95. The police may not
make a pretextual stop for a parking vio
lation when no reasonable police officer
would have made such a stop. The pre
textual stop spoiled the discovery of a
large quantity of drugs.

3. State v. Jonas, 57 Cr.L. 1259 Nev.
Sup.Ct. 5/25,95. The seizure of blood
from a person suspected of being high
on cocaine requires a warrant. The Ne
vada Supreme Court held In this opinion
that in contradistinction to a DUI, sus
picion that someone is high on cocaine
does not present the same exigent cir
curnstances, and thus a warrantless seiz
ure of blood is unreasonable.

4. Anderson v. U.S., 57 Cr.L. 1274
D.CflApp. 5/25/95. The DC. Circuit
has reviewed a typical late night encoun
ter in a high crime area between a citizen
and the police involving furtive actions by
the police and found that the circum
stances did not create an articuiable sus
picion sufficient for a weapons frisk. ‘The
Fourth Amendment requires that there
must be more than a person being seen
in an alley late at night, walking away
from the police in a high crime area, who
upon being questioned puts his hands
back in his pockets and acts in a strange
manner. While we do not say at all that
the officer should have ignored appel
lants presence in the area under the cir
cumstances and proceeded to investi
gate, the facts in this ase...th not sup
port the seizure."

ERNIE LEWIS
Assistant Public Advocate
Director, Madison, Clark. Jackson

& Rockcastle DPA Office
201 Water Street
Richmond, Kentucky 40475
Tel: 606 623-8413
Fax: 606 623-9463
E-mail: richmond@dpa.state.ky.us
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Extradition cases are an anirre] that we
have all encountered in our District Court
practice. So why does that cold shiver
run when the Judge requests our assis
tance in the extradition proceeding?

Extradition was born out of the desire of
our founding fathers that no State be-
come a sale haven for fugitives fleeing
the criminal justice system of another
state.’ The desire was so great that ex
tradition was mentioned specifically in the
Constitution and the first Extradition Act
was passed in 1793. Article IV, section 2
of the Constitution states that upon de
mand of the requesting State, ‘A person
...shall...be delivered up...to the State
having jurisdiction of the crime." Extra
dition, however, is by no means the auto
matic process it may sometimes appear.
Your client has rights that must be
understood and observed.

Extradition finds its base in Article IV,
section 2 of the United States Constitu
tion. Beginning with the Extradition Act of
1793, the Federal govemment has
sought to bring uniformity to the laws
governing extradition in the tinny Stales.
The current form of the Extradition Act
places a legal duty on the Executive
authority of a State to arrest and deliver
a fugitive from justIce to the agent of the
demanding State2.

The extradition process that must be fol
lowed in Kentucky is found in the Ken
tucky Revised Statutes between 440.150
and 440.420, the Uniform Criminal Extra
dition Act. The Uniform Criminal Extradi
tion Act controls three basic situations:
1 when Kentucky, the derrending state,
demands the retum of a person accused
of committing a crime in Kentucky but is
found in another state, the asylum state3
2 when the person commits an act in
Kentucky or a third state, that has re
sulted in a crime being committed in the
demanding state, and the person is found
in Kentucky; and 3 when a crime has
been con’rnitted within the demanding
state and the person is found in Ken
tucky.’ The situation you will most likely
be appointed to assist a client in is the
third, your client is wanted in another
State and is present in your jurisdiction.

After your client is arrested by the local
authorities, he, or she, must be taken be-
fore a judge of a Circuit or District Court
before being surrendered to the agent of
the demanding State.6 At this initial ap
pearance before the Judge, the Judge
must inform your client of the demand
made for his, or her, surrender and the
crime with which he, or she, is charged.1
The Judge must also inform your client of
his, or her, rights to demand and procure
legal counsel and to test the ie9al’rty of
the detention.’ Additionally, the Judge
should inform your client of his, or her,
rights to remain silent and apply to the
Court for bondY The initial appearance,
however, is far more than sinçly a reci
tation of your client’s rights by the Judge.
It is at the initial appearance that the
Judge will be required to decide if your
client is in fact the person wanted by the
demanding State and if he, or she, is a
fugitive from justiceY’

The United States Supreme Court has
stated, "The courts of asylum States may
do no more than ascertain whether the
requisites of the Extradition Act have
been met." The Court has stated the
Extradition Act leaves only four issues
open for consideration in an extradition
proceeding:

‘a whether the extradition docu
ments on their face are in order; b
whether the petitioner has been
charged with a crime In the demand
ing State; c whether the petitioner
is the person named in the request
for extradition; and d whether the
petitioner is a fugitive.’ Michigan v.
Doran, 439 U.S. 282, at 289 1978.

In order to chip away at the walls the
Supreme Courts ruflngs have enclosed
us in, we must find creative ways to
argue the four basic issues open for
consideration.

While the arguments concerning identity
as the person named in the extradition
request and status as a fugitive may be
argued in the petition to the Circuit Court
for a writ of Habeas Corpus,12 the first
important decision is made on these two
facts at the initial appearance.’3 Argue
identity to the Court at the Initial appear
ance. If you are to successfully argue the
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identity issue at the initial appearance, do
not allow your client to answer questions
from the Court concerning name, age,
date of birth, social security number or
residence. Rernenter no demand for ex
tradition from another State may be re
cognized unless it is in writing’ Make
the prosecutor offer proof that the person
requested in the written demand for ex
tradition is the sane person seated next
to you at the counsel table.

Argue your client’s status is not that of a
fugitive from justice. In Interpreting the
Federal law, the Court of Appeals of Ken
tuclcy stated,

‘To constitute one a fugitive from
justice within the meaning of the
act of Conwess it is only neces
sary that, having comitted a
crime, he is absent from the
state when he is sought to ans
wer theref or and is found within
the jurisdiction of another and his
presence in the demanding state
at the time a crime is conyttted
is sufficient to justify his return
as a fugitive from justice.’
Oakley v. Franks, 159 S.W.2d
415, at 4171942.

Additionally, no demand for extradition
may be honored unless the required writ
ings allege that the person demanded
was In the demanding State at the time
of conrission of the alleged criminal
act.’5 Since an inquiry into your client’s
guilt or innocence on any underlying
charge is prohibited by the United States
Supreme Court" and by the law of Ken
tucky,17 and your client is clearly standing
In the jurisdiction, your strongest efforts
should be directed at neking the prose
cutor prove your client’s presence in the
demanding jurisdiction at the time of
commission of the alleged crime. Make
sure the written demand for extradition
includes an allegation that the person
seated besIde you at the counsel table
was present in the demanding State at
the time the alleged offense was corn-
mined.

If the Judge determines from the evi
dence presented that the written demand
for extradition, supported by indictment or
informatIon substantldy charging the
person with a crime, is In order,1’ and the

Govemor’s warrant is presented to the
Court, the Judge must, if requested, still
give your client a reasonable amount of
time to petition the Circuit Court for a writ
of Habeas Corpus." More likely than not
the prosecutor will not be prepared to of
fer the Govemors warrant at your client’s
initial appearance. If this is the case,
then upon finding the written demand in
order and that your client is the person
demanded and that he, or she, has fled
from justice, the Judge must comrrât your
client to custody for up to 30 days to en
able the prosecutor to secure the Cover
nots wan’ant. Remember to apply to
the Court for bond on your client’s be
half.2’ Utilize the 30 days to explore the
options available to your client and filing
the petition for Habeas corpus. At the
conclusion of the 30 day period, the
Court should hold a hearing to allow the
prosecutor to present the Governors
warrant. Always check the Governor’s
warrant for accuracy conceming identity.
If the prosecutor has not been able to
secure the Governors warrant, the Judge
may recorrrit your client to custody for
a period not to exceed 60 days, or may
order his, or her, discharge from cus
tody! If your client is recomnitted to
custody for this 60 day period, argue
strongly that he, or she, Is entitled to
some form of bond relief.

Argue the same considerations in your
petition for Habeas corpus that you need
to file during this 30 day period that you
have argued to the District court:

‘a whether the extradition docu
ments on their face are in order;
b whether the petitioner has
been charged with a crime In the
demanding State; c whether
the petitioner is the person
named in the request for extra
dition; and d whether the peti
tioner Is a fugitive.’ Michigan v.
Doraii, 439 U.S. 282, at 289
1978.

Your client has the right to petition the
Circuit count for a writ of Habeas Cor
pusf and you have a duty to explore all
weaknesses in the prosecutIon’s case In
the petition. Utilize the petitIon for
Habeas Corpus to present strengthened
arguments covering those consideratIons
argued to the District Court.

Your client’s arguments may have been
limited by the United States Supreme
Court and the General Assembly, but
there are still challenges to be made.
Challenge the Judges and prosecutors to
do their work as diligently as you will do
yours. Extradition does not have to be an
automatic process.

FOOTNOTES

‘California v. Supenor Court of California,
482 U.S. 400, at 406 1987
218 U.S.C. §3182
3Kentucky Revised Statute Annotated
§440.200, hereInafter KRS
‘KRS 440.210
‘KRS 440.170
‘KRS 440.250
11d.
‘Id.
‘Kentucky District Judges Benchbook,
§1.65, Extradition
‘°KRS 440.290
"Superior Court, 482 U.S. at 408
"Kentucky Constitution, §16.
also KRS 419.020
‘3KRS 440.250
"KRS 440.180
‘51d.
"Drew v. Thaw, 235 U.S. 432, at 440
1914
‘7KRS 440.340
"KRS 440.180
"KRS 440.250
20KRS 440.290
21KRS 440.300
"KRS 440.310
Kentucky Constitution, §16,
also KRS 419.020

STUART W. READ
Assistant Public Advocate
P.O. Box 1038
Morehead, Kentucky 40351
Tel: 606 784-8418
Fax: 606 784-3364

Stuart Read is a graduate of Morehead
State University and the University of
Louisville School of Law. I-ia is
employed in the Morehead Field Office of
the Department of Public Advocacy
working in both the Trial SeMces section
before the Rowan District and Circuit
courts, and in the Post-Conviction section
working in the Eastern Kentucky
Correctional Complex.

It’s imperative that the courts have before them counsel who are con-çetent in capital cases.... We do
think it’s essential that competent counsel be obtained in capital cases and it’s very difficult to obtain
thent.. The records are huge, the expenditure of time is great. The lawyers who take these cases are
burned out after taking just one whether they win or lose it. This is a very, very difficult area.

Justice Anthony Kennedy U.S. Supreme Court
Supreme Court Budget Hearing, March 8, 1995
House Appropriations Subcommittee
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The following article written by
JamesL. Dam is being reprinted
with permission by:

Layers WeeklyUSA
41 WestStreet
Boston, MA 02111
1-800-756-3475
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Where a drunk driver had his license
suspended after fading a breath test, he
could avoid a criminal trial because this
would be ‘Double Jeopardy? say courts
in Idaho and Washington which have dis
missed hundreds of drunk driving cases
based on his new theory.

In Seattle, a single judge dismissed 17
cases in one hearing.

The dismissals corre on the heels of
similar rulings in Mzona, Florida. and
Ohio which were reported in previous
issues of this newspaper.

It is impossible to determine what is hap
pening at the trial level In every state in
the country, but in one state, Idaho,
hundreds of cases are being dismissed,

Most of the judges in Idaho agree that
the new defense Is valId. Lawyers
Weeky USA is told by Judge Charles
Brumbach of Twin Fails, Idaho. He says
he hasn’t even bothered to write an opin
Ion in the several dozen cases he has
dismissed, because. "The issue was so
clear It didn’t merit one.’

To stop cases from being discussed, po
lice throughout Idaho have been in
structed to stop talcing away drivers
licenses, according to Michael Hender
son, a deputy attorney general in Boise.

The double jeopardy defense was origin
ally suggested in an article in Lawyers
Weekly USA 94 LWUSA 929,

The defense is based on recent U.S.
Supreme Court cases suggesting that a
criminal trial violates double jeopardy If
the defendant has previously received a
civil penalty for the same offense.

It can be raised In the 37 states that
have ‘adninistrat’ive license suspen
sions,’ in which a drunk driver’s license
is taken away prior to a criminal trial.

These statutes are also known as ‘ad
rTinistrative license revocation’ or
athinistrative per se’ statutes, or simply
‘stop and snatch’ laws. They typically
allow a license to be suspended for 90 or
120 days, aithougli the time period varies
from state to state and may Spend on
whether the driver Is a repeat offender.

Avalanche of Cases

William Hollifleld of Twin Falls, Idaho has
won six cases using the theory. He says

he got the idea from reading about the
defense in this newspaper.

After his first success, he received doz
ens of calls from other attomeys who
wanted a copy of his rriotion. ‘The fax
machine was going nuts,’ he says.

The defense has now worked in ‘hund
reds’ of cases throughout Idaho, accord
ing to Brun’ibach.

Judge Larry Duff of Rupert. Idaho, tells
Lawyers Weekly USA that there have
been 50 to 100 defense victories just in
his area of the state.

However, the defense has not been suc
cessful In every case. In fact, both Holli
field and Henderson say more judges
throughout the state have denied it than
allowed It.

Many judges don’t want to allow it until it
has been upheld on appeal, some law
yers say.

Nevertheless, attomeys are bringing
motions based on the theory ‘all over,’
says Clayne Zollinger, a prosecutor in
Rupert.

You can obtain a copy of the Seattle
decision and of two Idaho decisions from
Lawyers Weekly USA at our regular
copying charge rate. The decisions are
listed below.

Seattle Municipal Court, City of Seattle v.
Savaria, No. 215563, February 9, 1995.
Lawyers Weekly USA No. 9905091 15
pages, To order a cow of the opinion,
call 800-933-5594.

Minidoka County Idaho District Court.
State v. Bendele, No. CR-94-01200-M.
January 23,1995. Lawyers Weekly USA,
No. 9905092 9 pages. To order a copy
of the opinion, call 800-933-5594.

Minidoka County Idaho District Court.
State v. Bumgardner, No. CR-9400936.
January 4, 1995. Lawyers Weekly USA,
No. 9905093 4 pages. To order a copy
of the opinion, call 800-933-5594.
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Double Jeopardy Defense: Arguments For and Against
What are the best arguments that a law
yer can use when making - or opposing -

a motion to dismiss drunk driving
charges based on the new Double Jeo
pardy defense?

Lav.yers Weakly USA posed this ques
tion to leading criminal defense experts
and constitutional scholars across the
country, and we report there what they
told us.

This article is highly technical and is not
Intended for fast reading. However, it
may be very valuable to any lawyer who
Is preparing a brief on this issue.

The basic defense argument is that If a
driver’s license is suspended, a subse
quent criminal trial would be a second
jeopardy. This is because both actions
are:

* Punishment;
* Based on the same offense; and

Imposed in a separate proceeding.

There are a variety of ways that prose
cutors can try to undercut this defense.
This article exarflnqs the best ones,
along with the most promising rebuttals
for defense counsel.

Many of these arguments rely on three
leading U.S. Supreme Court cases:

* U.S. v. Halper. A civil fine for Medicare
fraud was double jeopardy. 490 U.S.
435 1989.

- Austin v. U.S. A civil forfeiture could be
unconstitutional if ‘it were ‘excessive?
113 S.Ct. 2801:93 LWUSA 233.

"This is their best argument," says Rut
gers law professor George Thomas, who
Is writing a book on double jeopardy.

In many states, there is legislative history
or language in the statute itself which
supports this argument. For exançle. the
Colorado statute says that Its purpose Is
"to provide safety by qu’icldy revoking the
driver’s license of any person who has
shown himself to be a safety hazard by
driving with an excessive antunt of alco
hol in his body.’

DEFENDANTS’ RESPONSE:
also legislative history or
language in many states that
that the goal Is punishment.

‘I doubt therts a state in the country
without evidence of punitive intent In the
legislative history,’ says Lawrence Taylor
of Long Beach. California, the author of
a book on drunk driving defense.

In Florida, for exançle, the legislature
said the suspension law ‘seeks to pre
vent, punish and discourage criminal be
havlor?

In California. the statute itself says it is
intended to ‘discourage’ drunk driving,
according to Taylor. This is good
enough, he explains, because the Sup
reme Court cases say that ‘deterrence’
counts as punitive intent.

Murray Blunt a defense attorney in Balti
more, says he convinced a judge that
Maryland’s suspension law was punitive
by pointing out that it was included In the
section on "penalties’ in the state’s motor
vehicle hantook.

ably, this would also apply to a
suspensIon for falling a breath test

Defendants can also argue that some
features of the suspension statute itself
show that Its goal Is punishment, not
public safety. For instance:

* A statute looks like punishment where
a suspension doesn’t even if the driver is
acquitted in the criminal trial, In this way
a license suspension may be different
from other ‘safety’ measures lIke taking
temporary custody of an allegedly
abused child or removing allegedly dan
gerous products from the marketplace.

However, prosecutors can argue that the
reason the suspension doesn’t and upon
acquittal is that the suspension is based
on the preponderance of the evidence,
whereas the standard in the criminal trial
Is one of reasonable doubt,

* A statute looks like punishment if the
suspension varies in length depending on
whether the defendant pleads guilty to
the criminal charges. For instance, it
might be 30 days if the defendant pleads
guilty and 90 if he doesn’t.

If the purpose of the law is just to keep
potentially dangerous drivers off the road,
such a scherre makes no sense, says
Donald Nichols of Minneapolis, who edits
the DrinIdng.DnvingLawLetter,’Issorne
one who believes he’s guilty less danger
ous than someone who believes he’s
innocent?’

The scheme "does make the law look
punitive," says Professor Ann Poulin of
Villanova University.

* Department Of Revenue of Montana v.
Kurth Ranch. A state "marijuana tax’ was
double jeopardy. 114 S.Ct. 1937, 94
LWUSA 537.

The argument are:

1. The lIcense suspension Isn’t ‘pun
lahm.nt’; It’s Intended to protect
the publIc, not to punish the
driver.

To determine whether a civil sanctIon Is
‘punishment,’ the U.S. Supreme Court
has looked to the goal of the sanction.‘ Prosecutors should argue that the goal of
suspending a drunk driver’s license is not
to punish him but to keep him off the
road and protect other drivers.

In some states, there may be evidence
that license suspension was adopted in
order to obtaIn additional federal funds,
says Edward Duwatch of Wililts, CalIfor
nIa, who has written a book on California
drunk driving law. This is irrçortant be
cause documents from the National HIgh
way Traffic Safety Athilnistration show
that deterrence was the federal govern
ments purpose in tying the funds to the
states’ adoption of the law.

In one case where a driver’s lIcense
was suspended because the driver re’
fused to even take a breath tee the
U.S. Supreme Court stated, "The sum
mary sanction of the statute serves as
a deterrent to dnink ddvlng" Mackey
v. Montrj’rn, 443 U.S. 1 1979. Argu

However, prosecutors can argue that a
person who pleads guIlty may in fact be
less dangerous because he is more likely
to reform himself, says Nancy King, a
law professor at Vanderbilt University.

* A statute looks like punishment where
the suspension hinges on the commis
sion of a crime, and in rreny states, on
an arrest for the crime. This makes it
similar to Kurth Ranch, in which the
Supreme Court held that a marijuana tax
was ‘punIshment’ based largely on the
fact that ‘ft was imposed only on some
one who had corrtn’itted a crime and
been arrested for it.

However, prosecutors can claim that this
argument is more important with regard
to a tax than with regard to a license

There is
statutory
suggests

August 1995. TheAthwate,Page22



suspension, the fact that the marijuana
tax was imposed only on an Illegal actI
vity persuaded the Supreme Court that
the real goal wasn’t revenue raising,
since that goal could be just as easily
met by increasing the fine upon convic
tion. The goal of qulcldy removing a dan
gerous driver from the road, on the other
hand, arguably can’t be met by wailing to
impose a suspension only upon convic
tion.

* A statute locks like punishment when
the hearing focuses on the same issues
as the criminal prosecution - probable
cause and whether the driver failed the
breath test.

To argue that this shows a punitive pur
pose, defense attorneys can cite Ausfin,
where the Court held that the civil for
feiture of a drug dealer’s home was
punishment and a basis for this holding
was the forfeiture laws focus on
‘culpability."

However, prosecutors can argue that foc
using on probable cause and the breath
test are consistent with the - of re
moving dangerous drivers from the road
because they not only show that a driver
is culpable, they show that he is
dangerous.

* A statute looks like punishment in that
suspensions are a type of penalty that
typically is also imposed in a criminal
prosecution for drunk driving.

This makes the suspension look more
punitive, says Thomas.

However, the hearing’s similarities to a
criminal prosecution are not as Important
as the legislative history, says Lewis
Katz, a professor at Case Waster Re
serve Law School.

2. The license suspension Isn’t ‘pun
ishment’ even If It Is paty punl
live, since ft flea other purposes.

The U.S. Supreme Court cases are un
clear where a civil sanction has mixed
goals, both punitive and non-punitive.

However, prosecutors can find language
in the cases suggesting that for a sanc
tion to be punishment. punishment must
bathe on.’goal.

In particular, in Halper, the Court said
that a civil sanction wifi be considered
punishment only In "the rare case’ where
"it may not fairly be characterized as
remedial, but onfr as a deterrent or
retribution? Emphasis added.

The Court said that the sanction in that
case was punishment because it bore
‘no rational relation’ to a non-punitive
goal. The sanction consisted of a civil
fine for Medicare fraud, and Its purported
non-punitive goal was relntursernent for
the government. The Court held that the
sanction bore no rational relation to that
goal because it was so "overwhelmingiy
disproportionate’ it was a $130,000
penalty, for a $585 fraud.

Hs!per places the burden on the defen
dant, contends Thomas. The defendant
must show that the sanction Is not
‘rationally related’ to a non-punitive goal,
he says.

It’s a burden of showing that the sanction
‘can’t be explained’ by non-punitive
goals, says King.

And ‘it will be hard burden to carry in the
license suspension cases,’ Thonws says.

Mother case which is helpful to prosecu
tors is Mirth Ranch. There, the Supreme
Court distinguished a marijuana tax from
what It called "mixed motIve taxes that
governments fttçose both to deter a dis
favored activity and to ralse money." The
Court didn’t hold that the marijuana tax
was punishment until after it had found
that there was no other purpose to justify
it.

As a faliback, prosecutors can argue that
a civil sanction is not punishment unless
punishment is the prknaa’y goal.

This is supported by language in Kurth
Ranch suggesting that whether a sanc
tion is punishment isa line-drawing prob
lem. ‘At some point, an exaction labeled
as a tax approaches punishment, and our
task is to determine whether Montana’s
drug tax crosses that line.’

Also supporting this argument is the
Court’s use of the phrase ‘fairly charac
terized.’ Arguably, a sanction can be fair
ly characterized as punIshment only If
punishment is its prkna’y goal.

And prosecutors can raise a "parade of
hon’lbies’ by arguing that if a sanction is
to be counted as punishment if It Is the
least bit punitive, then a rtailtltude of
sanctions imposed routinely would raise
double jeopardy problems. For instance.
a lawyer who cornnits fraud couldn’t be
disbarred and also prosecuted, nor could
a doctor who sexually assaults a patient
have his medical license suspended and
also be prosecuted.

DEFgNDANTS’ RESPONSE: There Is al
so language in the Supreme Court cases

suggesting that a sanction is punishment
if punishment is just one of Its purposes.

For instance. In Her the Court said. "A
clvi sanction that camot fairly be said
solely to serve a remedial purpose, but
rather can only be explained as also
serving either retributive or deterrent
purposes, is punishment, as we have
come to understand the term."

Defense attorneys can also argue that al
though the language in He/per seems to
help the prosecutor and says a civil
sanction is punishment only in the ‘rare
case’ where ft has ‘no rational relation’
to a non-punitive goal, this applies only
to sanctions that, like the one In that
case, are ostensibly an attempt to recoup
the government’s losses.

This argument is supported by David
Rudstein. a professor at Chicago-Kent
College of Law and the co-author of a
treatise on criminal and constitutional
law. According to Rudsteln, where a
statute inwoses a fine ostensibly to
recoup the governments losses, it is rare
that the fine will constitute punishment.
But that analysIs doesn’t necessarily ap
ply in other contexts, he says.

Defense attomeys can also argue that
the "rare case’ and "rational relation"
language applies only where, as In Ha/
per, the statute authorizing the sanction
seems to have no punitive aspect to it,

As to another statement In Helper that a
civil sanction is punIshment ‘tot he extent
that it may not fairly be characterized as
remedial, but only as a deterrent or Mfl
bution," defense attorneys can argue that
a sanction may indeed be fairly charac
tetized as punIshment if punIshment is
on. of its goals.

This interpretation of He4oer is strongiy
supported by Austin, where the Court
said that a sanction Is punishment if. ‘lIlt
can only be explained as servIng in part
to punish.’ The Court held that a civil for
feiture was punIshment because it did
not serve "solely a remedial purpose.’

The general test is whether the sanction
Is punitive in any respect" contends Rud
steIn, if his, then It has to be consIdered
punishment."

Prosecutors might argue that Austin is ir
relevant because it was based on the Ex
cessive PInes Clause, not the Double
Jeopardy Clause. But the Court lrrçlled
throughout the case that the analysis
was the sane for both clauses.

I
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Prosecutors might also point out that
Austin was decided before Kurt/i Ranch.
But defense attorneys can argue that
Kurt/i Ranch is consistent with Austin
sInce the marijuana tax In Kurt/i Ranch
did in fact serve the non-punitive goal of
raising revenue but was still held to be
punishment.

A - case for defense attorneys is
U.S. v. $40&Osa23in U.S. Currency. 33
F.3d 1210; 94 LWUSA 929. In deciding
that a civil forfeiture was punishment for
double jeopardy purposes, the NInth Cir
cuit in that case quoted rnich of Austin’s
language about a sanction being punish
ment even if it serves only partly to
punish.

However, prosecutors can argue that the
case, which was decided shortly after
Kurth Ranch, apparently didn’t take Kurt/i
Ranch into account, since it never men
tions that decision.

As a fallbaclç defense attorneys might
argue that a sanction is punishment if
punishment Is Its prinwy goal. ThIs could
be a good argument In a state where the
legislative history shows that punIshment
is the primary goal of the license sus
pension law.

As to the "parade of horribles." defense
attorneys can argue that there isa doub
le jeopardy problem only where the sanc
tion actually has a punitive aspect.
Where an attorney is disbarred for fraud
or a doctor has his license suspended for
sexually assaulting a patient. arguably
the only goal - or at least the primary
goal - is to protect the public.

The legislative history of disbarments and
medical license suspensions probably
indicates more of a public safety concern
than does the legislative hIstory of dri
ver’s license suspensions, says David B.
Smith of Alexandria. Virginia, who has
written a treatise on forfeiture law.

3, The lIcense suspension isn’t pun
Ishment because ft len"t ‘excee
alve.’

purpose.’ State v. Strong, 605 A.2d 510
1992.

And in deciding that Louisiana’s law was
not punishment, the Louisiana Supreme
Court said. "UnIS Ha/per’s dispropor
tionate fine, Ithe defendant’sJ license sus
pension Is temporary 90 days, in the
last 60 days of which he will be able to
obtain a restricted license," Butler v.
Department of PuMa Saf.fr, 609 So.2d
790 1992.

DEFENDANTS RESPONSE: He/per in
volved a fine that was imposed osten
sibly to recoup govemment tosses. De
fense attorneys can argue that it doesn’t
matter whether a sanction is excessive
unless the ostensible goal is to recoup
government losses.

Supporting this argument is Austin,
where the Court declined to compare the
value of the property the defendant for
feited with the amount of the govern
ment’s costs in the case, because col
lecting such costs wasn’t the civil for
feiture’s ostensible purpose.

And in Kurt/i Ranch. the Court declined
to compare the amount of the marijuana
tax with the government’s costs, saying,
‘Tax statutes serve a purpose quite dif
ferent from clvii penalties, and Halpets
method of determining whether the exac
tion was remedial or punitive sinçly does
not work in the case of a tax statute.’

Defense attorneys can also argue that
"excessiveness’ is relevant only where
the sanction has no punitive aspect to it.
This is also supported by Austin and
Kurt/i Ranch, where the Court appeared
to view the sanction as entirely punitive
and it declined to analyze whether it was
excessive.

In any event, the U.S. Supreme Court
made dear In both Helper and Kurt/i
Ranch that whether a sanction constitute
punishment is not determined from the
perspective of the defendant. It noted
that, "for the defendant even remedial
sanctions carry the sting of punishment."

4. SuapenSg a driver’s license Isn’t
punIshment becaue. drivIng Is a
privilege, not a right.

Prosecutors might argue that a license
suspension isn’t punishment; it’s merely
the revocation of a privilege.

DEFENDANTS RESPONSE: The correct
reply is that taking away a privilege can
be punishment just as much as taking
away a right can be, says Thomas.

In addition, there are numerous state
court cases holding that driving is some
thing more than a privilege, says Taylor.
Some refer to it as a "property interest,"
others as a liberty interest," he says.

The U.S. Supreme Court has held that a
driver’s license can’t be taken away with
out rue process. Bell v. Burson, 402
U.S. 535 1971.

5, The license suspension Isn’t for
th. ‘sane offense" as the criminal
trial.

Under U.S. v. Dixon, 113 S,Ct. 2849
1993, double jeopardy applies only to
two prosecutions or punishments for the
"same’ offense. Offenses are the "same’
if they have the same elements, and they
are different if each has an element the
other doesn’t.

In the drunk driving context, most states
allow a driver to be charged with both 1
"driving under the influence,’ and 2 a
‘per se" crime of driving with a blood-al
cohoIcontent above the legal limit,
usually .10% or .08%.

It would be almost impossible to argue
that the license suspension and the per
se crime are not the sane offense, ex
perts say, since both are based on
excessive alcohol in the person’s blood
or breath.

However, prosecutors have a good argu
ment that the "driving under the influ
ence’ offense and the suspension of
fense are different.

The Supreme Court held that the fine in
Ha/perwas punishment because It was
excessive. So a prosecutor might argue
that a license revocation is not excessive
and therefore Isn’t punishment.

Some courts have been swayed by this
argument. For instance, in deciding that‘ Vermont’s suspension law was not pun
ishment the Vermont Supreme Court
said. "The ninirmim suspension period Is
not excessive in relation to the remedial

So any argument that a license suspen
sion isn’t punishment because It isn’t all
that "hard’ on the defendant is irrelevant.
The issue would be whether the suspen
sion is consistent with Its purported non-
punitive goats:

Finally, some defense attorneys may
want to try arguing that a license suspen
sion really is excessive.

This is ‘an excellent argument.’ says
WIlliam McAnlnch, a law professor at the
University of South Carolina.

its harderforthe defense to argue doub
le jeopardy as to the "under the influ
ence" count, concedes John Henry Hing
son, former president of the National
Association of Criminal Defense lawyers.

DEFENDANTS RESPONSE: Defense
lawyers can argue that the "per se" and
"under the influence" offenses are not
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really two offenses, but sirrply two ways As a fahback if a court dismisses only Probably the only way in which the
of proving a broader, "either-or" drunk
driving offense. They can further argue
that this broader offense is the "sane" as
the suspension offense under Dixon,
since a defendant can’t be guilty of the
suspension offense without also being
guilty of the drunk driving offense.

This is a - argument, says Thomas.

However, It may not be as strong in
states where the ‘per se’ and "under the
influence" offenses are listed in separate
statutes.

Mother argument for defense lawyers is
that even if the license suspension and
the under the influence count are not the
‘same offense,’ they are based on the
‘same conduct."

The "same conduct’ test was used by the
Supreme Court in a case that was over
ruled by Dixon - Gram’ v. Corbin, 495
U.S. 508 1990. However, It’s not clear
that Dixon completely abolished Gr.
DissentIng In Dixon, Chief Justice Retin
quist said the majority’s double jeopeuty
analysis "bears a striking resentlance to
that found in Grady - not what one would
expect in an opinion that overrules
Grady.’

"Dixon is all over the board," says Poulin.
"The same-offense area is such a mess.’

It’s ‘InediUy n’urky," says McAnlnch.
"The precise test is up in the air."

Defense lawyers can also argue that Dix
on doesn’t apply where one offense is
criminal and the other is civil. Supporting
this argument is the fact that It/peruses
the "same conth,jct" language even
though there was no dispute that the
offenses were the same.

Ha/per preceded both Dixon and Grady,
so its choice of the phrase may be
significant, says Smith.

the "per se’ charge, a defense attorney
might argue that the evidence pertaining
to blood alcohol content should be ex
cluded at trial, However, this probably
won’t work, according to Rudstein.

S. The lIcense suspensIon he.’ing
Isn’t a "separate proceeding.’

Prosecutors miØt argue that a license
suspension is similar to a preliminary
injunction freezing a defendants assets
and is really part of the criminal pro
ceeding.

Recently, the Second and Eleventh Cir
cuits held that a criminal prosecution and
a parallel civil forfeiture action weren’t
separate proceedings for double jeopardy
purposes. They noted that the forfeiture
action and the alninal prosecution took
place at approximately the same time. In
volved the same ci’in-ánei violations, and
were part of a ‘"single, coordinated prose
cution.’ U.S. V. Milan, 2 Fad ii 3d
dr. 1993; ItS. it One Single Family
Residence. 13 Fad 1493 11th Cir.
1994.

This is a good argument, says Smith,
especially in states where the license
suspension hearing is held before a court
rather than a licensing agency.

DEFENDANTS’ RESPONSE: The Ninth
CIrcuit rejected the reasoning of the
Second and Eleventh Circuits in U.S. V.
$405,089.23 in U.S. Currency.

Defense lawyers can point out the ways
in which license suspension proceedings
are separate from criminal proceedings,
including:

‘in most cases they are held before the
criminal proceedings have begin;

-They are usually heard by an employee
of the state’s licensing agency rather
than a judge; and

license suspension proceeding could be
merged with the criminal proceeding
would be for the criminal court to make
the license suspension a condition of
ball, says King.

At a nmnirnum, the suspension must end
upon acquittal, says Srrith.

1. Then’s no double jeopardy II the
civil proceeding comee first.

In both He/per and Ktni, Randy, the two
cases in which the Supreme Court has
applied double jeopardy to a clvii pro
ceeding, the civIl proceeding occurred
after the a’irránal proceeding. Arguably,
the decisions don’t apply when the order
is reversed.

‘Some courts have saId It’s not a two-
way street," says Mary Cheh, a law pro
fessor at George Washington University.

This is "an unanswered question," says
Rudsteln.

DEFENDANTS’ RESPONSE: Dissenting
in Kurt!, Randj, Justice Scalia said that
the decision would also apply where the
civil proceeding occurred first. "If there is
a constitutional prohibition on multiple
punishments, the order of punishment
cannot possibly make any difference,’ he
said.

A U.S. District court in Seattle recently
agreed and held that a drug dealer who
had been forced to forfeit his proceeds
couldn’t then be tried criminally. U.S. it
McCsslin, 863 F.Supp. 1299 W.D.
Wash. 1994; 94 LWUSA 929.

"Logically, the order of the proceedings
doesn’t matter," says Cheh.

CM-followed-by-criminal can be analo
gizedtorrisdemeanor.followed-by-felony,
says Thomas. The order shouldn’t netter
In either context, he says.

However, the Supreme Court used the
‘same offense’ language later in Kurt/i
Ranch.

Prosecutors can also note that not apply
ing Dixon to the civil-criminal situation
would give defendants greater protection
there than where both offenses are crim
inal - which would be "insane," says
Thomas.

In some states, defense attorneys can
rely on a ‘same conduct" provision in the
state constitution or a state statute.

- in most states the suspension is en
forced regardess of whether the criminal
charges resuit in a conviction.

The last of these factors is the most sig
nificant, says Smith, since it makes the
license suspension more like a civil for
feiture than a temporary seizure of
assets.

Even if the suspension hearing is pre
sided over by the sane judge who will
hear the criminal trial, there could still be
two ‘proceedings," argues Katz.

S. The suspension proceedIng
doesn’t count for double Jeopardy
purposes because it’s merely
‘ethnlnlstrallve,’

Some courts have said that double jeo
pa doesn’t apply to proceedings that
are "adminIstrative," rather than JudIcial,
says Rudstein.

DEFENDANTS’ RESPONSE: In He/per.
the Supreme Court said that a penalty
could be punishment for double jeopardy
purposes regardiess of whether fl’s called
criminal or civil. The implication Is that
labels don’t matter, says Thomas.
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Defense attorneys should likewise argue
that it doesn’t matter whether a pro
ceeding Is called "athiinistratlve." The
Issue is whether the sanction is punitive.

It’s true that most administrative penalties
are remedial, not punitive, but that
doesn’t mean they all are, says Smith.

9. Then’s no double jeopardy If the
.uspsnelon wasn’t actuefly Im
posed,

What if the defendant won in the license
suspension hearing?

Both Helper and Kurth Ranch are based
on a prohibition of two punishments in
successive proceedings, not a prohibition
of two proceedings. So a prosecutor
could argue that if the defendant won as
to the license suspension, he’s not being
subjected to a second punishment in the
criminal trial.

DEFENDANTS RESPONSE: Defense at
torneys can argue that double jeopardy

also ought to apply to an attempt to
impose a civil punishment.

Kurt/i Ranch provides some support for
this. PJthout the Court talked mostly
about multiple punishments, it ended its
opinion by saying that the civil proceed
ing in the case "as the functional equiv
alent of a successive criminal prosecu
tion." Arguably, this was because it was
an atten-pt by the government to impose
punishment, not because It succeeded.

10. There’s no double jeopardy If the
defendant didn’t conteet the
suspension.

Prosecutors may argue that a defendant
wasn’t ‘in jeopardy" in the license sus
pension hearing if he didn’t contest the
punishment.

They could rely on a recent Seventh Cir
cuit rulIng that a defendant who didn’t
contest a cMI forfeiture couldn’t raise the
double jeopardy argument in a subse

quent criminal case. U.S. V. Torres, 28
F.3d. 14631994.

DEFENDANTS’ RESPONSE: The Sev
enth Circuit ruling appears to apply only
to civil forfeiture.

There, the defendant and his partner
were arrested after they paid $60,000 to
federal agents posing as cocaine deal
ers. The money was forfeited. Because
the defendant didn’t make a claim in the
forfeIture action, he was not a party to It.
Whether the money even belonged to
him or to his partner or to somebody
else, was never deterrmilned.

By contrast, even if a &unk driving de
fendant doesn’t contest his suspension,
he certainly is a "party’ to the suspension
proceeding, and there could be no ques
tion that the license that was suspended
was his.

The experts generally agree that there is
no requirement that the defendant con
test the punishment.
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SFrom the !fecntiting Corner: EMPLOYMENT OPPORTUNITY

‘The fb&wirw positionsan rzvaikMe udtfi tEe Xjntuthj StateTuNic VeftruIersOffice

Staff Attorneys: London and Paducah FIeld Offices - The Kentucky Department of Public Advocacy is
seeking staff attorneys, both entry level and experienced, for two DPA field offices in London and Paducah.

Salary for all positions will be commensurate with experience, All letters or application must be
accompanied by a writing sample and resume and should be submitted to Rebecca Ballard DiLoreto,
Recruiter, Department of Public Advocacy, 100 Fair Oaks Lane, Suite 302, Frankfort, Kentucky 40601.
Inquiries are welcome at the same address, by calling 502 564-8006 or by E-mail at
recruit@dpa.state.ky.us.

The KentuckyDepartmentof Public Advocacyis an Equal OpportunityEmployer.
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NOTE: If anyone is interested in writing an article for The Advocate’s
District Court Column please contact Steve Guerin at 606 784-Mi 8.
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Juvenile 9sediation: A Different 5lpproacIi

Benefitsof MediatIon
to Offenders:

A better understanding otthe meaning
end implication. of th. often., to the
vlclkn, the oppoflunity to .xpalence
feeftngs of forgiveness and of "making
things right," an alternative to the
damagIng effects of court and deten
tion, S.. alienation and rejection from
society, the thilty to have a role In
decisions concerning theft, and a
sense of ownership In, and commft
ment to fulfilling, any agreement
reached.

Since early 1994, the Mediation Center of
Kentucky has been mediating juvenile
criminal and status complaints. While still
a relatively small portion of the total
cases handled by the Center, this pro-
grain has proven to be highly successful
in terms of settlement rates and partici
pant satIsfaction.

The juvenIle mediation program grew
from both the Centers desire to serve a
larger portion of the Lexington corTnin
ity. and the specific needs of a perticular
case. In the fall of 1993, the MedIatIon
Center was contacted by a man whose
home had been damaged by teenagers
from a nearby party. Knowing many of
the youth from hIs neighborhood and not
wantIng to give them criminal records, he
silO felt they should somehow rreice
amends and be held accountable. He
sought to mediate the matter. After two
separate, multi-party mediation sessions,
each teenager apolozed for his or her
involvement and agreed to pay a portion
of the damages. WIth the success of this
case, Center staff were encouraged to
continue discussions with local juvenile
justice officials.

Key to the development of the program
and its continued success were Tom
Clark, Fayette District Court Judge, David
Bell, Director of Youth Services, and Del
Felty. Administrator of Court Designated
Workers. These individuals, along with
Center personnel. established what types
of cases would be suitable for mediatIon.
and how and from where they would be
referred. With the process in place, the
Mediation Center received, and mediated
to resolution, its second juvenile case in
February 1994.

Since that time, 79 cases involving juv
eniles have been referred. While only 33
41% of those have actually been medI
ated, the settlement rate Is 94% 31 of
33. The most prevalenl charges in all of
these cases are harassment and assault
iV. Others include terroristic threatening.
disorderly conduct, criminal mischief,
theft by extortion, and harassIng com
munications. Many of the charges are
first offenses for the juvenile, end no
felonies are mediated.

By far, the majority of cases have been
received from the CDWs at the Division
of Youth Services. When a juvenIle Is

placed on diversion and mediation is
considered appropriate for the case, it
becomes part of the diversion agreement.
If the complainant Is willing to participate,
the charged juvenile mist attend a med
iation session with at least one parent or
guardian. If necessary, a social worker or
other social service representative may
attend with the juvenile. In the case of a
cross conwleint. both juveniles Involved
may be placed on diversion and requIred
to attend mediation. Parties are in no
way bound to resolve the conflict once in
mediation.

In the mediation session, each party is
allowed to express his or her viewL per
ceptions and thoughts about the conflIct.
Two trained mediators direct conversa
tion and keep the process focused to
ward a rmituaily acceptable resolution. it
is not the mediators’ responsibility to
determine the guilt or innocence of any
party. A typical agreement involves some
type of behavioral adjustment for the par
ties. especially where they may have a
continued relationship eg. neighbors or
classmates, and may include a formal,
written apology, a goal of personal Im
provement, or restitution. Ajeements are
signed by the parties and each receives
a copy. They are never sent to Juvenile
Services or Juvenile Court. The referral
source receives a report from the Center
as to whether or not the case was medi
ated and whether or not it was settled.

Many juvenile mediation programs na
tionwide handie cases in the post convic
tion stage, where a victim and offender
have been established by the just Ice sys
tem. WhIle the Mediation Cenler receives
cases prior to trial, the victim-offender
concept of restorative justIce still plays
an importani role. This model views a
cflme as a violation agaInst another in
dMdual rather than an offense against
the state. A restoratIve approach to jus
tice attempts to identIfy needs arid obli
gations so that things can be made right
between the indivIduals In conflict.

Benefits to compialnantsMctims In med
iation Include:

a the opportunIty to participate in a
restitution settlement,

b being able to express their feelings
to the defendant/offender.
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d less akenation and rejection from
society.

e the ability to have a role in decisions
concerning them, and

e an increased understanding of defen- f a sense of ownership In. and corn
dants/offenders and the nature and Mtnent to fulfilling, any agreement
causes of alme. reached.

Benefits to defendants/offenders in Many of these benefits in cases at the
mediation include: Center have surfaced in evaluation

loins, personal discussions, and follow-
a a better understanding of the mean- up conversations.

ing and ImplIcations of the offense to
the vicikit. As the juvenile mediation program at the

Mediation Center of Kentucky continues
b the opportunity to expeflence feelings to grow. its past successes are encour

of forgiveness and of ‘makIng tNngs aging, and funding and resources are be
right,’

and publlc awareness of the program
c an alternative to the darnaglng have been a struggle, a recent article

effects of court and detention,

ing sought to expand it. While visibility

and editorial in the Lexington Herald-
Leader increased both. The newspaper
was highly supportive in stating ‘the work
of the center.. proves that there’s more to
steming juvenile crime than more po
lice, harsher laws and more beds In de
tention centers? The Center hopes more
people will realize the advantages of
mediation in juvenIle cases and utilize its
servioes in the years to come.

AMANDA MAIN FERGUSON
Mediation Center of Ken Wdg.’, ma
Juvenile Coordinator
271 West Short Street, Suite 200
Lexington. Kentucky 40507-1211
Tel: 606 255-6056
Fax: 606 254-9155

eses is is is

I do know one thing though, and that is that part of the difficulty mat all of the judIcial system has, state and tedemi,
in adninistering the death penalty In the United Slates stems from the difficulty In galling people who are competent
to fty cases and to take the appeals. Certelnly, the ctie of the Death Penalty Resource Centers, by whatever nn
they go by. Is to provIde a ‘oup of Individuals who we experts in that Idnd of litigation, and the value of those peo
to the judicial system as a whole and to the United States as a whole is not merely that they we less likely to resun
in provable cases of Incompetent counsel alter the trIal is over, but that both at the trial level arid at the appellate level -

because they know what they are doing - they can assess what they ale doing, they can assess what is Srçortant
and what is not important. They we far less likely to waste judicial time in stSl stuff and far more likely to go to what
is Wripotlant and do It corrçetentiy.... It is certainly in the interest of the United Stales as a government and of the
federal courts as a jUdicial system to enocurage the development of expertness in the trial of these cases.

- Justice David Souter, U.S. SupremeCourt
SupremeCourtBudgetHeating.Mwch 8,1995
HouseAppropriations Subcommittee

Evidence & Preservation Manual 2d Ed. 1995
The Kautucity Deparvn.nt of Public Advocacy, 1995 Evidence & Aen,vton Manual 2d
S. Is available for SSSSO. Including postage & handlIng. This 06 page work includes
the entire tefl of the Kentucky Rules of Evidence, Coimieritary to each rule written by * ,
Jefferson DIstrict ft..i. Defender, David Nlshaus, en extensive article 041 preserve- i ‘j " "
lion by Marie Allison, Jtdie NwffiM & Bruce HScafl, a table of cases which have cited u
to the KRE, a KRE Users Guide, and other evidence and preservation articles. Send check g
rTtde payable 10 KfluS State Treasurer to: * V , -

ilna Meadows, TrainIng & Development, Department of Public Advocacy :
tOO FE CaM Lane, SuIte 302, Franldort, Kentucky 40601
Tel: 502j 5644006; Fax: 502 564-7890, E-mail: trneadowsa.state.ky.us --

c being able to ask questions of the
defendant/offender,

d the abilIty to play an active role in the
legal process, and
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DPA ‘s Professional Support Staff Training
June 15-16, 1995 - Kentucky Dam Village State Park

Jan C". a professor at university of Loulavile’s College of BusMees & Public Mitinallon
is presented a Kentucky BIN of RIghts poster by AHison Connally at DPA’s .kjne 1995 ProfessIonal
Support Staff TrSEig where Jane spoke on Professional OrganizatIonal Skills and Spired us with
Moms Mabley’s wIsdom, "If I alWays do what I always / will alWays get what! ávays got"

* I:

Lee C..akad of Governmental Services Center faclitates the days work at the 1995 DPA
Professional Support Staff Training at Kentucky Dam Village State Resort Park.
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Ed Dense of the Kentucky State Police Central Crime Lab, David Jones of the State MedIcal
Examiners Office, Jim liege.’, APIS Section of the Kentucky State PolIce and James T.
Osborne, Fingerprint Technician of KSP educated us on the KSP Lab. Medcolegal Death
Inv.sllgatlons, KSP APIS, & KSP Records - CdrrinaJ History Statutes at the Professional
Support Staff Training In June.

August 1995, The Advocate,Page31

Gayla Paaoh, heed of DPAs ProtectIon & Advocacy OMsicri meets with DPA Professional Support Staff to
explain the rriaslon of her Division.

I
LI

:1
4

L
The worksheets of the Planning Team for the ProfessIonal Support Staff TrainIng are dsplayed.



DPA staff wa avaNS to explain the kdernal resources of the D.pei’tment to OPA’s
statewide staff. Here 01W TustaSwulty represents Appeals; Randy Wheeler represents
the Kentucky Post-ConvictIon Defender Organization, and Hat Eddy represents
Post-Conviction.
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tDicmicsatofJuvenile Court 2ctions
giQiI by specialItlucation Teachers

Juvenile courts have no juris
diction over complaints filed
by school personnel against
special education students for
behavior related to the stu
dents’ disabilities. The tiling of
such complaints amounts to
an admission against interest
regarding the schools obliga
tion to develop an individual
educational program IEP for
success. As public defenders,
we must challenge the juris
diction of the juvenile court in
these cases.

The Individuals with Disabilities Educa
tion Act IDEA 20 U.S.C. 1400 et seq.

* was designed to insure that all special
education students are provided a free
appropriate public education. Previous to
the IDEA, children whose disabilities
challenged the status quo were all too
often provided with a second rate educa
tion if they were served at all. Behavior
ally disabled students were more likely
than most to be corrpletely excluded

* from the educational system since the
symptoms of their disability left them
susceptible to suspensions, expulsions
and other exclusionary disciplinary mea
sures which removed them from the
classroom.

Intake interviews at the Division of Pro
tection and Advocacy for these students
reveal an extremely high correlation of

* physical and sexual abuse against the
students who later develop behavioral
disorders. A somewhat lower correlation
but nevertheless significant one in
volves organic disorders, with or without
the history of abuse.

All behavior serves a purpose. Inflamma
tory rhetoric concerning behaviorally
disabled students further dehumanizes
children who are reacting to painful and
abusive situations in the raw, unsophisti
cated manner in which children tell adults
that something is wrong.

Disabled children are not irrnine from
disciplinary measures. The IDEA allows
both a short term solution via a ten day
suspension, and a long term solution via
injunctive reef to remove a child who is
dangerous to himself or others. It does
not, however, permit a unilateral exclu
sion by school personnel. Furthermore,
the disciplinary action must be fashioned
to maximize educational and therapeutic
benefit.

Special education teachers, frustrated by
the tallure of their school districts to pro
vide adequate resources and support for
emotionally disabled children, have taken
things into their own hands. In doing so,
the teachers have turned on their special
educatIon students, filing complaints for
attempted assault, harassment, criminal

mischief, and in one outrageous in
stance. crinnal syndication.

Resort to juvenile court by school per
sonnel is a blatant attempt to accomplish
what IDEA prohibits. Disabled children
may not be excluded from educational
opportunities. Repeated suspensions
totalling more than ten days in a school
year are prohibited. Expulsions for dis
ability related behaviors are prohibited.
The aim of juvenile court referral is to set
in motion a machine which can, even
tually, remove the child from his family
and community and, in so doing, remove
the troublesorro child from the school.

The Individuals with
Disabilities Act

20 U.S.C. 1400 et seq.

Under 20 U.S.C. 1401 et seq.. the Indiv
duals with Disabilities Education Act,
IDEA, requires, inter ails, the following
from states and schools receiving federal
funds under the Act:

a a free, appropriate public education
available for each handicapped child
including appropriate evaluations and
due process procedures;

b placement of each handicapped child
in the least restrictive or most normal
educational setting possible;

c specifically designed instruction and
related services for each handi
capped child to meet his unique
needs at no cost to his family; and

d placement of each disabled child pur
suant to an Individualized Education
Program IEP developed for his uni
que needs. The applicable federal
regulations promulgated pursuant to
IDEA are found at 34 C.F.R. 300 et
seq.

The primary vehicle utilized by the parent
and local school for determining a child’s
educational needs is the Admissions and
Release Committee ARC. The ARC will
typically include the child’s teacher.
principal, special education director, and
parent. The ARC may also include others
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whom the parent or school wish to invite
who are informed about the child’s edu
catlonal needs such as therapists, social
workers, and so on. Certainly the ARC
may include the child. 707 KAR 1:180
SectIon 92.

If either the parent or school district are
unhappy wIth the outcome of the ARC, a
request may be made for an adninlstra
five due process hearing. 707 KM
1:180, Disagreement with the decision of
the hearing officer may be appealed to
the Exceptional Chil&en Appeal Board.
707 KAR 1:180 Section 12. Except In
extraordinary circumstances, the aththl
native remedies must be exhausted
prior to appeal to a court of competent
jurisdIction.

Factors TriggerIng a
Jurisdictional Challenge

Conflalnis In juvenile court, filed by
school personnel agalnet special educa
tion students for behavior related to their
disabilities should be dismissed for lack
of jurisdiction. Set out below are deter
minate factors which should trigger a jur
isdictional challenge and case support for
such a challenge.

Any of the following events should alert
the defense attorney to the possibility of
a dismissal of an action in juvenile court:

1. The defendant has been Identified
as emotionally or behavIorally di.
aWed.

Once identified as emotionally or behav
iorally disabled, the school district nxist
serve the student approprIately. 707 KAR
1:180 et seq. This includes obtaInIng the
necessary evaluations and developing an
individual educational program IEP.
Unfortunately, special education teachers
complain that their training failed to
prepare them forthe behavioral manage
ment techniques necessary to the emo
tionally disabled student’s success. For
many behaviorally disabled students, this
may require the district to hire a behav
ioral management expert to develop a
behavioral management plan. Th. goal of
the plan Is to assist the student In gain
ing control over his behavior and becom
ing a responsible citizen. Data nn
tamed wIth the plan reveals which as
pects of the behavioral management plan
are working. Where the plan Is not work
ing, the appropriate action by the school
is to modify the behavioral plan, not
referral to juvenile court,

One important point to remecrter is that
even Ita child has been expelled from

school for example because of a hand
gun charge, the shcool ntist provide the
special education student with an Sterna-
five educational plan. Defense counsel
can work with the school system, family
and juvenile court to Insure that a suit
able, least restrictive altemative is in
place.

2. The defendant has an extensive
school record of fighting, chal
lenges to authority, suspensions,
expulsions, Inappropriate behavIor
and should have been ivduatS to
determine whether the student Is
behaviorally distled,

Some chil&en are behaviorally disabled
but have never been tested. Where a
clear history of behavioral or emotional
problems may be documented, defense
counsel should argue for diarvissal of the
corralnt and advise the student and his
parents of their right to appropriate eval
uations at the school district’s expense.
The school district’s corTçlete fallure to
Initiate the ARC process does not defeat
the jurisdictional challenge. A complete
evaluation would include review of the
following documents:

1 academic record;

2 disciplinary record;

3 any evaluations or medicaL/psycho
logical reports in the school’s pos
session; and

4 all notes and memoranda kept by
school personnel regarding the stu
dent

In many instances, the notes, discipli
nary records and attendance data are
scattered, some being maintained at the
district’s central office, some In the local
school office and others simply main
tained Informally by teachers or others
workIng with the student.

Once behavioral problems begin to sur
face in the school setting, the school has
a duty to contact the parent in order to
set up an ARC and begin the evaluation
process. With the parent’s permission,
the school mist assume responsibilIty for
obtaining input from psychologists, phy
sicians and therapists to diagnose the
problem and advise the ARC on the
structure of the student’s educational
program. 7O1KAR 1:l70;7O7KAR 1:200
Section 7. The behavior’s ‘rripingernent
should be considered against all aspects
of education - acadenic, physical, social,
behavioral, conninicatlon, recreational,
cognitive, vocational and so forth. Id

In C/ins D. and Gory M. v. Montgomery
County Board of Education, 753 F.Supp.
922 M.D. Ala. 1990 a student suffered
more than six years of academic failure
and disruptive behavior. The IEP which
was finally developed for him was silent
as to behavioral objectives although the
child was frequently restrained and even
tually told not to come to school. Chris 0.
at 926. The Court held that the school
district had failed to provide the student
with a free appropriate public education.
Chris 0., Honigand Clevenger, infra, all
affirm the duty of the school district to
address behavior problems arising in an
educational context.

3. The complaint Is filed by school
personnel, often a teacher or
princIpaL

A relatively new development in some
school districts’ search to rid themselves
of emotionally disturbed students is to
have teachers or staff file public offense
complaints against disabled students
without specifying the fact that they are
acting as agents of the school district.
Certainly an argument may be made that
complaints filed by school personnel
against special education students for
events occurring during school hours, on
school property or at a school sponsored
event, and dealt with by school staff with
in the regular course of their employment
is dearly one filed by an agent of the
school district. See Employers’ Liahiit.y
Assurance corp. v. The HomeIndemnity
Company, 452 S.W.2d 620 Ky. 1970;
Russell v. U.S., 465 F.2d 1261 6th CIr.
1972.

4. The juvenile court orders the stu
dent to attend a particular school
or class.

"Placement" of a student may be ac
corrplished only through the IEP. 707
KAR 1:220 Section 16. Under 707 KAR
1:210, the IEP may be written only by the
group of people who know the student
best, the ARC. The make-up of the ARC
may be found at 707 KAR 1:180 Section
4. A juvenile court judge is typically not
an appropriate melter of the ARC pro
cess. -

5, The juvenile court orders the par
ent to provide certain Sated eer

The term "related seMces’ includes
counseling services as well as transpor
tation, supportive services such as
speech pathology, audiology, psycholog
ical services, physical and occupational
therapy and recreation. It may also in
clude medical services which are diag

vIces,
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nostlc and evaluatIve. 20 U.S.C. 1401 a
17. If a related service Is requIred to
assist a student with a disabthty to ben.
fit from special education, then the
school, not the parent, Is requIred to pro
vide the services.

5, The luvenIls oourt orders the stu
dent to attend counseling.

The core purpose of IDEA Is to provide a
iree ..update publIc education’ for all
children with disabiltles, 20 U.S.C. 1400.
"Free appropriate public education
msais special education and related ser
vices ...have been iwovided at public ex
pense, under pubic stçervlslon and
dIrectIon, and w*haut chap...." 20
U.&C. 1401 a 18ençhaals added.

7. The JuvenIle ccitt osd.rs the stu
dent or atudwt’e fanNy to adhere
to owleIn behaviors.

ThIs may Indude the admonItion "not to
get hi any more imSe." Such orders
violate the procedural protections of
IDEA hi so wasthey replace the tunc
tlcns of the ARC and the IEP and hi so
doing release th. school district from Its
duty to deslgi an educational plan to aid
the student In reaching realistic goals.

From time to time parents of special edu
cation slurs In Kentucky are ordered
to come to school to pick up their child
when their behavior becomes difficult.
Some parents find holding a job a chal
lenge when the school calls daily. Inap
propriate orders from a juvenile court for
the parents of a behaviorally disabled
chIld to go to the school deny the parent
the right to free transportation and deny
the student the right to appropriate edu
cational Intervention.

Arguably in every circumstance set out
above, the iunrtlle judge exceeds his
authority to hear the case, provided the
behavior complained of Is related to a
dleablilty whIch meets the criteria eet
forth in 707 KM 200 and provided the
complaint Is filed by school personnel.
Once a challenge to the juvenIle court’s
jurisdiction a raised by defense counsel,
the school’s only alternative Is to begin
the a&flnlstratln review process by re
questing a due process hearing or to file
for injunctive relief hi either state circuit
or federal district court for reasons set
out more hilly below.

JurisdictionalBarriers
to Juvenile Court

IDEA and Its progeny draw the road map
for school dIstrict. Should the school be-

Ileve that conditions are so dangerous
that they rust abandon the mnistra
live process and proceed directly Into
court, they may do so. However, the dis
trict ray only access a federal district
court or a slete court of corrpetent juris
diction. 20 U.S.C. 1415 e2. Further,
IDEA’s progeny points outthatthe appro
priate school board action would be a
request for injunctive relief, not juvenile
court action.

The Honig Injunction

Under the Individuals with Disabilities Ed
ucation Act IDEA, 20 U.S.C. 1401 at
seq.. jurisdiction for behavioral problems
arising In an educational setting for
emotionally disturbed students are to be
dealt with In a proscribed manner, begin
ning with an a*r*ilstratlve process set
out In 707 KM 1:160. Th. IDEA mskes
no allowance for replacing a free appro
priate public educatIon with punitive ac
tions Initiated In juvenile court. In most
circumstsncee, the issues may be taken
up In court only after the administrative
process has been exhausted. 20 U.S.C.
141 5e2.

In exceptional circumstances, the case
may proceed directly to court provided
the school Is able to show the necessary
proof for a prelIminary injunction as set
out in Kant v. Doe, 484 U.S. 305, 108
SQ. 592, 98 LEd.2d 686 1988. In
Honig, a severely emotIonally disabled
child exhibited extreme behavior Includ
ing an attempt to strangle another stu
dent. The school’s response was expul
sion. The Supreme Court held that stu
dents with serious or violent behavioral
problems are not to be su.nnarfly and
unilaterally exduded from the educational
system. Rather, a school may proceed
directly to the federal district or state
circuit court for injunctive relIef where
‘the current placement is substantially
likely to result in injury either to himself
or herself, or to others.’ Honig at 710.
Otherwise, athTinlstrative remedies rrust
be exhausted while the school continues
to serve the child. Even when injunctive
relief Is granted, the school rust con
tinue to serve and educate the child. That
duty is never removed.

Under Honig, a court of competent juris
diction will have authority to grant injunc
tive relief to remove the child from the
school settIng. In Kentucky. juvenile
courts lack the authority to grant injunc
tive relief. A juvenIle court action brought
by school personnel against an emotion
ally or behaviorally disabled student, for
disability related behavior, can be and

should be dismissed for lack of subject
matter jurisdiction.

The "Stay-Put" Provision

Without a Honig Injunction, with any dis
agreement regarding a special education
student’s placement, the student riust be
allowed to remain In the same educa
tional placement pending a final outcome
to the dispute. 20 U.S.C. 141 5e3. This
is known popularly as the stay-put" pro
vision. Practically speakIng, it prohibits
the school from unIlaterally changing a
special education student’s placement
when disputes arise. Where successive
appeals are Iliad, the stay-put provision
could be Invoked for several years. Honig
anticipates that some situations will call
for innedlate action for everyone’s sale
ty and permits the civil action to be filed.
The hitch, of course, is that the burden is
on the school to establish that proof re
garding irreparable harm, balance of the
equities, likelIhood of success on the
merits and public policy justify the reme
dy. Specifically, the school district must
prove that ‘maintainIng the student In the
current placement is substantially likely to
result in injury either to himself or herself
or to others." Hot at 328. The resort to
juvenile court, particularly In cases where
the judge Is not notified of the Honig re
quirement, amounts to an end-run around
the federal protections offered special
education students.

SchoolHas Duty
to Help Child Succeed

Prior to the passage of the Individuals
with Disabilities Education Act IDEA, 20
U.S.C. 1400 et seq., chIldren with dis
turbing behavior were sunnarily ushered
out of public schools through suspen
sions, expulsions or encouragement to
withdraw or drop out. The IDEA no long
er penidts school districts to label and
dismiss children who exhibit disruptive
behavior. With the IDEA, It is the duty of
the school to help the student succeed.
Adults credentialed wIth educating are
deemed responsIble for Instructing and
encouraging the childto develop accept
able means of self-control. The school’s
obligations Indude serving children with
oppositlonal-deftwit disorders and those
with the present inability to cooperale
with authority. C/avenger v. Oak Rkige
School Board, 744 F.2d 514 6th Cir.
1984. C/avenger concerned a student
who had suffered head trauma at birth
and who exhibited behavioral problems
as a result. The school district in C/av
enger argued it had no duty to take into
account the student’s oppositional and
run-away behaviors. The Sixth Circuit
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decided otherwise. The Court held that
the duty to serve the child contInued, not
in spite of the particular behavioral
problems but precisely because of the
problems.

School districts’ resort to juvenile court
amounts to an aTisslon against Interest
regarding the students failure to make
progress. Education law prohibits schools
train gIving up on any student. The
schools are charged with the responstl
fly to challenge Vi. leaning disabled stu
dent, the physically challenged student
and the student struggiing with emotional
disorders. The student’s failure to suc
ceed slrrçly triggers school’s responslbll
Itytornodlythe IEP.

In Re McCann
Close to home is In pa Atcann. There a
public school sludent In Tennessee
found himself the subject of a juvenile
court actIon for unruly’ behavior in 1987.
In to AtCann, 18 EHLR DEC 551
lean. CA 1990. Tony McCann was
diaguosed with mild mental retardation
and was found to be emotionally handi
capped. The school’s solution was to file
an ‘unruly’ petition under Tennessee
state statute followIng an incident of
threatenIng behavior to teachers and
other students. As a direct resuft of the
petition, he was suspended from the
school for ten 10 days. Later, after re
turning to the school, Tony was involved
in a yet another fight. This time, after
falling to gain aánlsslon to a residential
facility, the school notified the child’s
parents that ihe ...school system has
scheduled an appointment with the juve
nile judge to try to determine the best
placement for Tony. You will be notified
of the court date througi’i the court sys
tem.’ A second unruly petition was filed
alleging physically abusive behavior to
other students and verbal threats to staff.
No ARC meeting was ever held following
the Incident.

system to follow mandatory procedures
required by state and federal laws gov
en*ig discipline of disabled students.
The Issue was purely one of law. There
fore, the scope of the federal court of
appeals was do novo with no presurrp
tion of correctness for the trial counts
conclusions of law.

The Tennessee Court recogiized:

1 thaI IDEA requires all states to pro
vide a free appropriate education for
handicapped children;

2 that coupliance with these programs
Is necessary to assure equal protec
tion to the handicapped chhI&en; and

3 that Tony in particular was entitled to
such services.

The Court found that the school system:

1 failed to follow the procedures de
signed to determine the relationship
of the child’s behavIor to his disabil
ity; and.

2 failed to explain procedural safe
guards to the child’s parents.

Citing the Honig court’s conclusion that
IDEA guaranteed the child a substantive
and enforceable right to a publIc
education, the Court reversed.

‘The [acti provides adequate adninistra
tive procedures for the schools to deal
with discipline problems of handicapped
children...’ and the inappropriate use of
the juvenile court is limited by federal
and state laws governing special educa
tion. McCann at 553.

Because the IDEA prohibits the school
from ever giving upon the seriously emo
tionally disturbed student, certain dIstricts
within Kentucky have attefTIpted to take
advantage of the juvenile courts’ lack of
information regarding IDEA’s federal
mandates to the schools.

None of this is to say that all students
need to be in a regular classroom setting.
For soon students, particularly those
whose emotional and behavicral disabil
ities are just beginning to be addressed,
a more structured setting roy be neces
sary with an eye toward gradually includ
ing the child in the activities of regular
classrooms.

A case being closely watched wiün the
Sixth Circuit Is Moi’gan v. Chris L, 21
IDELR 783 E.D. Tenn. 1994 nI
docked, No. 94-8561, 6th OW. 1995.
In Chris L. a school district- filed a
juvenile court petition against a student
with attention deficit hyperactivity dis
order ADHD after the child oonfltled
sri act of vandalism saVing his a4udloa-
tin as delinquent. The district court
found that ‘at least beginning with the
date a child Is referred for en evaluation
[for purposes of qualifying as a child pro
tected by IDEA, before a school ks a
petition against a chIld ii juvenile court,
it trust follow the same procedures as for
expulsion or suspension for more than
ten days. The M-Tearn the Tennessee
version of an ARC rust delen,*,e If the
behavior was a nailfeetatlon of the
child’s physical or mental characteristics
and the approprialeness of In, place
ment. Ciwis I.. at 784. The school was
subsequently ordered to ‘taica all actions
necessary to seek dismissal of the juve
nile court petition filed agaInst this
student.’ Id.

Going on. the Court in Chris I-. noted,
‘Mist makes the filing of an unruly petI
tion a change in placement for IDEA’s
purposes, however, Is the potential whIch
juvenile court proceedings have for
changing a child’s educational plaoement
in a significant nnnnet’ Id, at 785. Edu
catIonal placements and programs In-
chide where the child will be educated
and the specific educational program
rning for his or her individualized
educational plan.

Referral to Juvenile Court
The county juvenile court held hearings
on both unruly petitions aid Tony was
found to be unruly. He was placed In the
temporary legal custody of the Depart
ment of Hunnn Services with the court
recomending placement in a group
home. The child was provided no edijca
tional services from January 5, 1988 until
March 16,1988. since the judge had or
dered that he not retum to school.

Upon a S nova hearing, the juvenile
court proceedings were affirmed. The
parents appealed, In part, on the issue as
to whether both petitions should have
been dIsmissed for fallure of the school

Is an Impermissible
Change in Placement

In Kaolin v. Gsvbbs. 682 F.2d 595 6th
CIr. 1982 the school district attenrçted to
make an artificial distinction, arguing that
while more than a ten day suspension
was certalnly inçermnisslble, an expulsion
was somehow different and not a change
in placement. The Sixth Circuit rejected
the districts arguments and pointed out
that the concept of inclusion of disabled
students mandated in IDEA would be
eviscerated if school officials could use
traditional procedures to exclude the
students from the educational setting.

The Misbehavior
is theDisability

Astute courts have recognized that a per
so relationshIp exists between certain
disabilities and student rrObehavlor.
School Boat v. Malone, 762 F2d 1210
4th CIr. 1985. One should actually
eadto see behavior problenn In such
students. Moreover, the Increase In be
havioral problems should have been a
cue to the schools that th. students IEP
IEP was Ineffective and that a modifi
cation needed to occur. Schools who re
sort to the juvenile court process abcS-

/
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cate on their responsibilities and place
the fault on the child.

A more professional approach is that of
fered in Malone. In examining whether
the n’iisbeha’Aor was attributable to the
handicap, the district court stated:

A direct result of [the student’sl
learning disability is a loss of
self-image, an awareness of lack
of peer approval occasioned by
ridicule of peers. I-fe is ostra
cized from their group. He
doesn’t understand their lang
uage. These emotional disturb
ances make him particularly
susceptible to peer pressure.
Under these circumstances he
leaps at a chance for peer ap
proval. He is a ready ‘stooge’ to
be set up by his peers engaged
in drug trafficking.
Malone at 1216.

Cross-Examination
of SchoolPersonnel

At a hearing to challenge whether the
complained of action involves disability-
related behavior, school personnel can
rarely provide the type of data necessary
to accurately report behaviors of emotion
ally disturbed thil&en. Such data should
include the following notes, kept con
ternporaneously:

I of time, place and duration of the
incident;

2 of actual dialogue with the child;

3 of the situation and context in which
the event occurred;

4 of social relationships
adult-child, peer, family;

5 full details Of child’s actions;

involved

6 relevant facts about parson and
situation.

If the school is doing its job, they will
have:

1 a professionally maintained baseline
of behavior;

2 data which specifies antecedents to
problem behavior;

3 measurement of actual behavior;
and,

4 reactions to interventions.

This data rarely exists. Its absence may
be used to show the school’s failure to
serve the child and the school’s role in
the exacerbation of problem behavior.

Instead what we find are teachers con
fusing their personal interpretations with
the behavioral facts. We find labeling
rather than describing. For instance,
rather than describing the behavior en
gaged in, we hear that the student is
"spoiled’, that he "needs his butt kicked’
as a speaker at the Kentucky State Bar
Association Convention recently avowed.

Rather than Juvenile CourL.

For schools concerned with the behavior
of an emotionally disabled child, the pro
per approach will typically be to schedule
a meeting of the student’s Admission and
Release Committee ARC for the pur
pose of making referrals to professionals
appropriate to the child’s problems and
the eventual design of an individualized
educatIon plan IEP.’ More often than
not, a severely emotionally disabled child
wilt need a behavioral consultant to be
hired by the school district to observe the
child, charting a baseline of behaviors,
designing a behavioral management
plan, instructing the school on the appli
cation of the plan and modification of the
plan. Given the expense and time-con
suming nature of this approach, schools
are abdicating their federally mandated
responsibilities in favor of juvenile peti
tions and charges aimed at harassing the

families and, at times, resulting in the
children being committed to the Cabinet
for Human Resources.

As public defenders we must realize that
all too often disabled students are wrong
ly excluded from the educational system
via the court system. In far too many
Kentucky counties, no jurisdictional
challenge is made.

FOOTNOTES

‘Under 707 KAR 1:180, Section 5, 3,
4, the local education authority is
charged with ensuring that each special
education student’s IEP be reviewed and
revised as needed and that placement
decisions be detenriried by the ARC.
Further, parents are entitled to a full
explanation of procedural safeguards. Id.
In far too many instances, teachers deem
themselves to make such judgments that
only psychiatrists or psychologists should
be making. Frequently, a teacher will de
termine that a child ‘knows what is right
or wrong’ thereby confusing the
M’Naughton rule in criminal matters with
self-restraint as it appliesjo behavioral
disabilities. M’Naughron’s Case, 8 Eng.
Rep. 718 1843.

LISA BRIDGES CLARE
Legal Section
Protection & Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-2967
Fax: 502 564-7890
Toll-Free: 1 -800-372-2988

REBECCA B. DILORETO
Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890

atstsa

The Historical RelatIonship Between Mental Health & Law
The assumption that the relationship between law and mental health is new and, perhaps, somewhat aberrationai is
false. Such a relationship was revealed in early Roman law and in Justinian’s codes. Similarly, the sources of state
responsibility for the mentally disabled arise from ‘three distinct conceptual sources fundamental to the Anglo-American
political system," based in large part on English common-law traditions of the thirteenth century and later codified in
Blackstone’s Commentaries. Thus, whereas the ‘right to treatment" concept is just over twenty-five years old, questions
as to the adequacy of institutional treatment date to the Middle Ages. While the existence and the scope of a ‘right to
refuse treatment" is still hotly debated, the origins of the concept can be found in Blackstone. Although problems of
the flghts of the homeless continue to plague both urban officials and state mental health agencies, records of
analogous problem can be traced to the time of Constantine.

Michael Perlin, Mental Disability Law: Civil & Criminal 1989.
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Paul Phillips, 1995
Ky. Protection & Advocacy

DangerousBehavior"
What canthe schooldo

After 10 day suspensionthreshhold is reached
I

Is the child

education?

1!

IEP/placerl
No furtherdisciplinaryappropriate and I NO action occurshilly/correctly -----.

implemented as I placementinedb}C?

ARC modifies program!

Is behavior related NO
ornial disciplinary * u but still have toto disability as

determined by ARC? procedures serve

LEA mayfollow Expulsion allowed

Can’t furthersuspendNo furtherdisciplinary
action shall be taken or expell----responseto the

behaviordeterminedby

________________

ARC and should
involve re-evauation

of program andplacement

Pat younelf

injunction from
State Circuit Court or
FederalDistrict Court

Revisedprogram, c-*rebac’ to allow temporaryremoval
from schoolwhile districtusing consultantif

changesup to the level

_____________________________

necessazy,andplacement

What shouldyou do if

developsbetterplan! placement.

of self-containedsolve
studentremains a dangerthe problem? -------0 or emergencyexists and

parent refusesa change
/NO in placement?

Next step maybe 1. File beyond control petition in
residential school juvenilecourt

placement---district 2. Expel or repeatedlysuspendfor
mustfind andpayfor What is the school behaviorrelatedto disability

district not 3. Coerceparentsinto hospitalizing child
allowed to do? 4. Putchild on "homebound"
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Is the child
receiving special

education?
NO

I
Anything to suggestpossibledisability?

- Significant historyof behavior problems
2. Psychiatrichospitalization
3. Diagnosisby M.D. or other mental health profesional

including ADHD
4. Participation in KY IMPACT

‘a

Eval. results support IDEA
elegibility? LD, OHI, EBD

YES r
Develop

IEP

¶‘tTES [follow bothpathsat
I
the same timel

‘a,
Some"evaluation"

information exists?

YES1

‘a,

I

r

NO

Section 504 elegibility?
Disability adversely affects

major life activity learning?

YES

Paul Phillips, 1995
Ky. Protection & Advocacy

a
w r

Refer for evaluation
to determine need

for special education Regular
discipline

applies

NO

Develop 504
accomodation

plan

Go to: "Is behavior
related to disability"
and continue from
there.
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AppeffateProcedurefor Tilaf Attorneys
from Circuit Court Jutigmentto Certification oftile 9corI

a Proceduresat Sentencing

a Notice of Appeal

* DesignatIon of Record and
Certificate as to Transcript

* Transfer of Case to Centrai
Office of the Department of
Public Advocacy

a Extension
Record

of Time to Certify

In orderto timely process an appeal to
the point of havingtherecordcertifiedby
the circuit clerk, trial counselmust corn-
ply with the applicable rules of proce
dure.Most of these arefound in Rule 12
of the Rules of Crininal Procedureand
Rules 73, 75 and76 of the Rulesof Civil
Procedure. The following is an outline of
the procectires with cites to the appro
pilate rules which trial counselmust fol
low to insure timely certification of the
complete record.

Procedures at Sentencing

An order allowing the defendantto p’o
coed on appeal in forma pauperis and
appointing the DPA to represent defen
dant on appeal should be obtained im
mediatelyafter the defendant has been
sentencedAftachrnentI, A & 8. Without
such an order the circuit clerks office
may be reluctant to file the Notice of
Appeal in the absenceof a filing fee. But
see CR 76.422b. Also it is neededin
order to file a timely Certificate as to
Transcriptseebelow. It is important that
the orderspecifically refer to KRS Chap
ter 31 or appoint DPA to hancle the ap
peal. Otherwise,the appellatecourtsand
DPA will consider the appellant to be
represented on appeal by trial counselor
proceeding pro so.

If the circuit court deniesthe defendant in
forrna pauperis status, counsel should
irmiediately file in the circuit court Notice
of Appeal pursuantto Qabbarri v. Lair,
Ky.. 528 S.W.2d 675 1975 seekingap
pellate review of that denial SeeAttach
ment II. The notice must be filed within
10 days of the adverseorder and it must
be served on the trial judge. As soonas
the Notice of Appeal is filed, the clerk of
the circuit court should prepareand cert
ify a copy of all the pleadings and pro
ceedingshadon the motion to appeal in
forma paupeuisin circuit court. That cert
ified record shall immediately be sent to
the Court of Appeals, No briefs need be
filed unless requestedby the court. All
costswill be waived.The filing of the No
tice of Appeal tolls thetime for taking any
further steps in processing the direct
appeal.

Since it is local counsels responsibility
for applying to the trial court for bail on
appeal for the defendant, trial counsel
should make a fornel request for bail
pending appeal at sentencing.

Notice of Appeal

TheNotice of Appeal rust be flledwlthin
ten days after the date of entsyof the
judgment or the orderfromwhich the ap
peal is being taken RCr 12.043, see
AttacflrnentIll. This usually meansthat
the Notice of Appeal must be filed within
ten days of the entry of the final judg
ment. However, when defensecounsel
has filed a timely within 5 days of the
verdict motion for anewtrial underRCr
10.06 or pursuantto RCr 1024 motion
forjudgment notwithstanding verdict, the
Notice of Appealmust befiled within ten
days after the date of the entry of the
order overruling the motion unless the
final judgment is enteredafter that. The
Notice of Appeal does not have to be
served on the opposing party.

All that the Notice of Appeal needinclude
is the namesof all theappellantsandap
pelleesand a statementthat the appel
lant is appealingfrom the final judgment
this is true even if the tine for filing the
Notice of Appeal from the final judgment
is triggeredby anorderoverrulingatime
ly filed motion for a new trial. It is not
necessaryto statethedatethe final judg
mem was entered or to specifythe Court
to which the appealis being taken. The
following is an acceptablefornet for the
body of a Notice of Appeal:

Notice is hereby given that the
above-namedDefendantappeals
from the Final Judgmententered
herein.On appealthe Appellant
will be John Doe andthe Appel
lee will bethe Corinionwealthof
Kentucky.

Designation of Record and
Certificate as to Transcript

Unless the proceedings were recorded
exclusively by video. within ten days after
the Notice of Appeal is filed, the trial at
torney must file a Designation of Record

cc]
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and a Certificate as to Transcript CR
75.0112.

The Designation of Record must state
what portion of the proceedingssteno
graphically or otherwise reported the
appellant wishes to have included in the
Transcript of Evidence CR 75.011.
Counsel must specifically request that
Ihe transcript include voir dire, opening
statenents and closing arguments or
they will not be included. SeeCR 75.02
2. The Designation of Record must be
servedon the Commonwealth Attorney.
SeeAttachment IV.

The designation rule CR 75.022pro
vides that "the transcripts of proceedings
shall include only those portions of the
voir dire or opening statementsandclos
ing arguments by counsel which were
properly objected to...and which are
designated by one of the parties.’ The
rule does allow the drcuit court to other
wise direct that the entirety of those pro
ceedingsbe included in the transcript. It
is suggestedthat counsel have the judge
sign an order so directing in every case.
Such an order has beenincorporatedin
the sançle order allowing the defendant
to proceed on appeal in forms pauperis
Attachment I.

A Certificate as to Transcript is the
document which must be filed with the
Designation of Record within ten days
after the Notice of Appeal is filed
Attachment V. The Certificate as to

Transcriptmust be signedby the desig
nating counseland the court reporterand
it must statethe date on which the Tran
script of Evidence ws requested, the es
timated con’çietiondateof the transcript,
and that satisfactory financial arrange
ments have been made for transcribing
and preparingthe requestedproceedings
CR 75.012. Seealso Form 23 in the
appendixof Official Foreto the rules of
CMI Procedure. In a caseinvolving an
indigent, satisfactory financial arrange
mentswill siri-çly meanthatcounselhas
obtained an orderpermittingthe defen
dantto proceedon appeal in forms psu
peris.

Transfer of Case to Central
Office of the Department

of Public Advocacy

If trial counselwishes the Central Office
of the Departmentof Public Advocacyto
handle an indigent client’s appeal, that
counsel must send a Notification to the
Department of Public Advocacy. MRS
31.1152. The following rust be in
cluded in that notification:

a. The defendant’s name,addressand.
if he is out on bond, his telephone
number,if known;

b. The name, address and telephone
number of the court reporter;

c. A statementindicating the amountof
bail and whether or not the defen

danthasbeenreleasedon bail pend
ing appeal;and

d. A brief statement of any suspected
errors which occurredSiring the trial.

Certified copies of the Final Judgment,
Notice of Appeal, and copies of the
Designation of Recordwith the Certificate
as to Transcriptattachedshould be sent
with the Notification KRS31 .11.52.

Extension of Time
to Certify Record

If trial counselhascompliedwith the four
previous steps,OPA’s Post-Trial Services
Manager will takeali necessarystepsto
ensure that the record Is timely certified
by the circuit clerk. Otherwise,trial coun
sel must con’çly with CR 75.013,4
and 5 and CR 76.332, if it is neces
sary to requestan extensionof time to
certify the record. This request must be
made in the appropriateappellatecourt
before the time for certification has
expiredSeeCR 75.013and 4.

DONNA L- BOYCE
Post-Trial Services BranchManager
Departmentof Public Advocacy
100 Fair Oaks Lane, Suite 302
Frankfort, Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: oycedpa.state.ky.us

It It it it

COMMONWEALTH OF KENTUCKY

vs.

ATTACHMENTI-A FOR TRANSCRIPTAPPEALS

_________

CIRCUIT COURT

ORDER

PLAINTIFF

DEFENDANT

The Defendanthaving moved the Court for an order to prosecutethe appealof his crirrinal conviction in forna pauperis,
and it appearing to the court that the Defendant is a pauperwithin the meaningof KRS 453.190andMRS 31.1102b, and the court
being sufficiently advised;

IT IS HEREBY ORDERED AND ADJUDGED that the Defendant is hereby grantedleave to prosecutehis appeal without
payment of costsand that the Departmentof Public Advocacy is appointed to represent the Defendant on appeal.

IT IS FURTHER ORDERED that the court reporter is directed to preparethe transcript of evidenceof the entire proceedings
including the voir dire, the opening statementsand the closing arguments by counsel.The court reportershall be compensatedfor
the preparationof the transcriptof evidenceby the Administrative Office of the Courts at the prevailing rates.

Under my hand this

_____

day of

_______________-

1 9,__.

JUDGE
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ATTACHMENTI-B FOR VIDEO APPEALS

________

CIRCUIT COURT
-CR-

COMMONWEALTH OF KENTUCKY PLAINTIFF
vs. ORDER

__________________

DEFENDANT

The Defendanthaving movedthe Court for an order to prosecutethe appealof his criminal conviction in forma paupefls.
and it appearing to the court that the Defendant is a pauper within the meaningof KRS 453.190and KRS 31.1102b, andthe court
being sufficiently advised;

IT IS HEREBY ORDERED AND ADJUDGED that the Defendant is hereby granted leaveto prosecutehis appealwithout
payment of costsarid that the Department of Public Advocacy is appointed to representthe Defendanton appeal.

Undermyhandthls dayof -

JUDGE

It it ltit it

ATTACHMENTII

__________

CIRCUIT COURT
NO. -CR-_

COMMONWEALTH OF KENTUCKY PLAINTIFF
vs. NOTICE OF APPEAL

__________________

DEFENDANT

Notice is hereby given that the abovenamedDefendantappealsfrom the orderdenyinghim leaveto proceed on appeal
in forms pauperis.Onappealthe Appellantwill be andthe Appellee will be the Con’vnonwealthof Kentucky.
This Notice of Appeal is being flied pursuant to GabbaMv. Lair, Ky., 528 S.W.2d 875 1975.

COUNSEL FOR DEFENDANT

CER11FICATEOF SERVICE

I hereby certify that a true and correctcopy of the foregoing Notice of Appeal was servedon the thai judge, the Hon.
County Courthouse, - Kentucky

________

and on the Coni’nonwealth’s
Attorney, the Hon.

_________ __________

- Kentucky - on this

_____

day of- 1 9,,.,,

ititititit

ATTACHMENTIll

__________

CIRCUIT COURT
NO. -CR-

COMMONWEALTH OF KENTUCKY PLAIN11FF
vs. NOTiCE OF APPEAL

__________________

DEFENDANT

* * * * * * *

Notice Is hereby given that the above named Defendant appealsfrom the Final Judgmententeredherein.On appeal the
Appelantwill be andthe Appellee will be the Conunonweelth of Kentucky.

COUNSEL FOR DEFENDANT

Augum ISSL The Adss Page42



ATTACHMENTIV

__________

CIRCUIT COURT
NO. ,-CR-_

COMMONWEALTH OF KENTUCKY PLAINTIFF
vs. DESIGNATiON OF RECORD

__________________

DEFENDANT

Comesnow the defendantandherebydesignatesasthe record on appeal the entire evidenceandthe entire proceedings
stenographicallyreportedin thisactionincluding all pretrial hearings.voir dire, the opening andclosing statnnlsof all counsel,and
all hearingsconductedoutside the presenceof the jury. Appellant also designatesthe record on appealto include all proceedings
which were mechanicallyrecordedbut not stenographicallyreportedincluding any pretrial videotapes.

COUNSEL FOR DEFENDANT

CER11FICATEOF SERVICE

I herebycertify that a trueandcorrectcopy of the foregoingDesignationof Record was served on the Connonwealth’s
Attorney, the Hon.

___________ _____________

- Kentucky

______.

and to the Court Reporter. Ms.
Jentucky______ onthis dayof .19_.

ititititit

ATTACHMENT V

__________

CIRCUIT COURT
NO. -CR-

COMMONWEALTH OF KENTUCKY PLAINTiFF
vs. CERTiFICATE AS TO TRANSCRIPT

__________________

DEFENDANT

A transcriptof the proceedingsin the above-captionedactionhasbeen requestedby

________________________

counselfor . on

_____________________________

The eslirrEled date for corrçletlonof the estimated

_________

pagetranscriptis

___________________________

Satisfactoryfinancial arrangementshave beenmade for the transcribing and preparationof requestedproceedings
stenographically recorded. Attachedhereto is a copy of the order allowing the defendantto proceedon appealin forma pauperls

DATE COUNSEL

DATE COURT REPORTER

ititititit

p
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This is the seventh of a series of articles
addressing hinds for independent de
fense expert assistance in light of the
substantial new hinding available state
wide under 1994 amendments to KAS
31.185 and 31.200.

When an indigent Is representedby
retained counsel and the case de
mandsan eqett,Investigatoror other
resource who has the reeponsibilityto
pay for thoseresourcesIf ftistlce Is
the god and If fair process is the
means to thegoal?

Two dIfferent approachesare evident:
either the state pays under KRS 31.185
or the indigent defendanthas to turn the
money up. The competing values invol
vS in these two approachesinclude the
client’s desires, the state’s usc, and
effectiveassistanceof counsel.The two
approaches eachhave substantial ration
alesto supportthem.

No ResourceFunds. There are those
who believe it is essentiai to discourage
theharmful practiceof nwginalattorneys
taking significantcasesfor small retain
ers and then providing minimal or inade
quate representation. They argue that
these unacceptablesituations will be
deterredby refusingto give the indigent
defendant represented by a retained at
torney any state funds for experts,
investigators or other necessary re
sources.Those indigent defendantsand
thosemarginal attorneysshouldbe left to
fend for themselves,the argumentgoes,
and they will soon realize that continuing
this practice is problematic. Proponents
of this approachbelieve the long range
consequenceis that the practiceof doing
this will stop if no resources are pro
vided. The problemwill be cured with the
statewide defendersystemhaving those
casesfrom the start and with the state
funding the attorney and the resources
under KRS Chapter 31. Thestate’s inter
est is met becausethe indigent receives
competent representationfrom public
defenderswith adequateresourcesat the
trial, reducingor eliminating the need for
protracted post-trial litigation.

Resource Funds. On the other side of
this dlerwna are those who are con
vinced that clients have the rigiit to

chooseto be representedby the attorney
they prefer, even if the attorney is ob
jectively marginal or inadequate,if the
client can somehowturn up from family
or friends the retainer. The argument
continues that it is in the state’sinterest
to encouragethis retainedrepresentation
becauseit savesmoney sincethe cost
for theattorney representing the indigent
is not paid for by the state. The state
pays only thecost of experts, investiga
tors andresources,which it would have
to do anyway if the client were repre
sented by a public defender. Even
though the state pays some money, it
savesmoney overall. The public defen
der office Is less burdened. The client
hasthe attorney of his choice.

Analysis. Both sides have significant
advantages and both arguments have
negative consequences. An indigent
representedbymarginalretainedcounsel
of choice who Is paid a wholly inade
quate amount of money who does not re
calvestate funds for resourceswill in all
probability receiveineffective representa
tion. The public defendersystemwill like
ly inherit the caseon appeal and post
convlction...hardly an overall cost-saving
to the public defendersystem. But many
private attorneys will do effective work
which will provide indigents with compe
tent representation. The probability of
competentrepresentationis likely to sub
stantially increaseif thoseretalnedcoun
sel could accessfunds for defenseex
perts, defenseinvestigators and defense
resourceswhen representingan indigent.

There is no way to prevent indigent
clients from hiring counsel for an inade
quate fee so it is in the state’s Interest to
provide resources in order to increase
the chance that the representationis
competent and will not spawnendycol
lateral challenge. If the state pays for
resources, it will also encourage more
defendants who can pay for counsel
thenzefves or find others to pay for
counsel, to accessretained counseland
free up state resources for defender
services.

Would we not want to honor the client’s
preference of counselwhen it will reduce
the financial burdenon the state?

F., -

S
I I - -

!run& for ¶Eapertcant4courcesfor Indigent
efentantsQepresentetby QetainetCounsel

I

Client’s Desire.

* State Fisc

* Effective Assistance

I,
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ABA Standards. The considered Ameri
can Bar Association Standards for Crim
inal Justice Providing Defense Services
3d ed. 1992 provide that resources
should S suppliedby the state not only
for defendercasesbut also for indigents
represented by retainedcounsel. Stan
dard 5-1.4 states: ‘...ln addition, sup
porting services necessary for providing
quality legal representation should be
available to the clients of retained
counsel who are finandally unable to
afford necessar, supporting services.’

Nationally. Courts across the nation
which have decidedthis issue balance
the equities and risks with a preference
for providing state funding of experts,
investigators and other necessaryre
sourcesto the indigentbeingrepresented
by retainedcounsel. A review of cases
from 7 jurIsdictions over the last decade
and a half indicate the nations uniformity
of thought on this issue.

In Arnold v. HIga,600 P.2d 1383Haw
aii 1979 the murder defendantwas ini
tially appointed counsel. Subsequently
his parents employed counsel for him
after the ‘previous counsel had ex
hasisted the maxirrtjrn allowable attor
ney’s fee from the state.’ Id. at 1384.
The Hawaii Supreme Court held that it
waserror to preclude the indigent defen
dant from eligibility for statefunds to hire
an investigator simply becausehe was
represented by retained counsel. The
statute did not limit funds for resourcesto
only cases where counsel was ap
pointed, andan indigent has the right to
‘effective assistanceof counselandto a
fair andin-partialtrial.’ Id. at 1385.

The Court also held that a challenge to
the failure of the trial judge to consider
whether funds were necessarywas an
appropriate issuefor a writ of prohibition.
An appeal would not be an adequate
remedysince the investigator was being
sought to contact out of statewitnesses.
If the defendant is ‘forced to wait for a
reversal on appeal to obtain an invest
igator, these witnesseswill be increas
ingly difficult to locate and their state
ments will be considerably lessaccurate
and helpful to a just conclusion of this
case.’ Id.

In Andersonv. JusticeCourt, 1.00 Cal,
Aptr. 274 Cal.Ct.App. 1979 the indigent
capital defendant had retained counsel
who was Sing paid by friends and fan,
ily. The Court reasonedthat the ‘statute‘ itself does not limit application to cases
where counselhas been appointed but to
‘the indigent defendant." Id. at 277. ‘It
follows that the test of indigency for the
purpose of funding investigators and

experts is financial means to secure
theseservices.’ Id.

In EnglIsh v. MisslidIne, 311 N.W.2d
292 Iowa 1981 the indigent defendant
was chargedwith third degreetheft. His
mother paid pnvate counsel $800 and
her son, the defendant, paid counsel
$100. The private counsel sought public
money for a handwritinganalystandde
position expenses.The Iowa Rule of
Ciirrdnal Procedure‘doesnot distinguish
betweenindigents who are represented
by court-appointedandprivate counsel.’
Id. at 293.The Sixth Amendment right to
effective assistanceof counsel includes
the right to ‘public paymentfor reason
ably necessaryinvestigativeservices.’Id.
at 293-94. ‘The Constitution does not
limit the right to defendants represented
by appointedor assignedcounsel. The
determinativequestionis the defendant’s
indigency.’ Id. at 294. ‘It would be
strangeif the Constitution required the
governmentto furnish both counsel and
investigativeservicesin caseswhere the
indigent needs and requestspublic pay
ment for only investigative services.’ Id.

In State v. Manning,560 &2d 693 N.J.
Super. 1969 the Court looked to the
statute on ancillary resourcesand found
that ‘it ‘nowhereconditions theseservices
on the defendant first receiving legal ser
vices from the public defender.’ Id. at
698. The Court also considered ‘the in
creasingiyovercrowdeddocketand insuf
ficient resources,both monetsry and per
sonnel, of the office of the public defen
der limit the number of casesthat office
can handleeffectively.’ Id. at 699. The
court held that being represented by pri
vatecounsel,whether pro bono or paid
by a third party, does not deny the indi
gent accessto state-funded anciflary
resources. ‘Permitting the cost of legal
servicesto be borne by a charitable at
torney or a third party would relieve the
State of the legal costs and useof per
sonnel involved in such defenses.’ Id.

In Lx Pane Sanders,612 So.2d 1199
Ala. 1993 the defendant, who was
charged with robbery and kidnapping,
wasdeclaredindigent andwasappointed
counsel. Two weeks later his family re
tained counselfor him and the appointed
counselwithdrew. The trial judge denied
the request for state funds to hire a
ballistics expert sincethe defendant was
represented by retalned counsel. The
AlabamaSupremeCourt held that the in
digency of the defendant was the criteria
under the statute for the eligibility of state
funds for expert help, and money from
third partiesdid not affect a defendant’s
indigency. "If the assetsof friends and
relatives who are not legally responsible

for the defendant are not included in
determining a defendant’s indigency,
then the fact that a friend or relative pays
for an Indigent defendant’s counsel
should not be considered In determining
whether the defendant is entitled to funds
for expert assistance, The simple fact
that the defendant’s family, with no legal
duty to do so, retained counsel for the
defendant, does not bar the defendant
from obtaining funds for expert assis
tance when the defendantshowsthat the
expert assistanceis necessary.’ Id. at
1201.

In Spain v. District taint of Tulsa Co.,
882 P.2d 79 OklaCrim.App. 1994 the
indigent defendant’s parents mortgaged
their houseandretained counsel,paying
$15,000with $10,000-$40,000additional
obligation. The parentswere unwilling to
pay for funds for resources since they
were not sure they would be able to pay
all they were due to the attorneys. The
defenseattorneys ordered a transcript of
the preliminary hearingat a costof $800
and asked for reimbursement from the
court since the defendant was indigent.
The Court refusedsince they were re
tained counsel. The attorneys then
sought a writ of mandamus. The appel
late court granted the writ determining
that the defendant’s indigency was the
determiner of whether the govemment
was obligated to provide costsand ser
vices.The ‘fact that Spain’s parents were
willing and able to retain counsel on his
behalf has no bearing on Spain’s status
as an indigent,given his parents’ unwill
ingness to provide any further financial
assistance.’Id. at 81.

In Stat. v. Wilkes,455 S.E.2d 575 W.
Va. 1995 the indigent murder defen
dant’s family paid for counsel from a
banK loan and donations from their
church. The trial court deniedthe request
for funds for experts sincethe defendant
was represented by private counsel.The
Court concluded that ‘financial assis
tance provided by a third party which
enablesan indigent criminal defendantto
have the benefitof private counsel is not
relevant to the defendant’s right to have
expert assistanceprovided at public ex
pense. A criminal defendant who quail
fies as an indigent person is entitled to
receivepublicly funded expertassistance
deemedessentialto conductingan effec
tive defense.’Id. at 578. ‘The petitioner’s
family membershave no obligation to
financethe petitioner’s defense,and any
funds they provide have no effect on his
status or personally indigent.’ Id. at 577.

Kentucky. Kentucky’s approach is cur
rently contrary to the predominant nation
al thinking and is ripe for reconsideration.
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In Moslon v. Commonwealth, 817
S.W.2d 218 Ky. 1991. the statesought
the death penalty for Barrington L. Mor
ton’s killing of a drug dealerand her 5
year old son. Mr. Morton ‘retained’ an
attorney to represent him against this
capital prosecutionfor $100, andasked
the court to declarehim indigent under
KRS 31 .110 so he would be able to ob
tain funds for expert assistanceat the
expenseof the state. The KentuckySup
reme Court viewed these facts to have
three counsel dimensions.

The trial judge determined Mr. Morton
was indigent but refused to pernt him to
keephIs chosencounselif he wanted to
accesspublic funds for experts. Accord
ing to the Kentucky Supreme Court’s
decision, an Indigent defendantwho had
retained counsel for $100 was not con
stitutionally entItled to have that attorney
continue to representhim pro bonosince
‘..the constitutionalright to counseldoes
not embracea right to be represented by
a particularattorney.’Id. at 220.

Secondy.the Court held that an indigent
who had- counsel$100wasnot able
to accessexpert servicesunder KRS
Chapter 31 even though that counsel
was willing to continue the pro bono
representation. Id.

Thirdly, the Court decided that a judge
could order funds for experts under KRS
Chapter 31 for an indigent represented
by "truly probono"counsel. Id. at 220-21.

Thesethree decisionswere propelled by
the Court’s finding that KRS Chapter 31
required two facts to accesseither public
counselor public funds for ancillary ser
vices: 1 the defendanthad to be "with
out the independent means to obtaln
counsel"and2 there had to be the "in
ability to obtain necessaryservices." Id.
at 220.

Perhaps the most compelling reasonfor
the decisionwas that the Court feared
that a ruling otherwise would mean that
most peoplewould paytheir attorneys all
their moneyand then seekfunds for non-
attorney costs from the state. This would
substantiallyincreasethestate’s financial
burden: ‘to do otherwise would invite
defendants to inpoverish themselvesby
payments to attorneys and have the
Comrmnwealth pay all other costt’ Id.
at 221.

While there is no doubt that criminal
defendantsdo in some numbers impov
erish themselves to criminal defense
attorneys, the much larger reality in
Kentucky seems to be that attorneys
agree to represent accusedpersonsfor
lessmoney than is necessaryto provide
competentrepresentation.In fact, many
attorneysdonate the restof the time to
provideadequaterepresentation. In other
cases the client is provided something
less than adequaterepresentation.

As a consequenceof Morton, there will
likely be more caseswhere the stateis
responsible for both costs: the costof the
attorney, and the cost of the ancillary
services. A different ruling would likely
have saved the state substantlal public
defense attorneyfees. Clients are sel
dom going to risk trial with retained
counsel if that means they must forfeit
accessto fundsfor experts, investigation
and other services despite their reai
indigence.

In Morton, the Court haseliminated one
risk to the state financial obligations and
increased another larger risk to state
financial responsibilities. If Morton is
primarily motivated by what is cheaperto
the statefisc, Morton is ripe for modifica
tion or even overruling when the costs
caused by it becomeapparent in future
litigation.

A disturbing aspectof the Court’s ration
ale Is ‘its decision to view $100as a real
retainerfor an attorneyto representan
indigent chargedwith capital murderof
an adult andchild. While the court’s re
cognition of the sanctity of the retained
attomey-dient relationship is in’pressive,
it is disconcertingto see$100 viewedas
a real fee. $100 doesnot purchasethe
timenecessaryfor competentrepresenta
tion in a DUI casein this Commonwealth,
much less for the mosttime consuming
and complicated litigation known to the
Con-wnonwealth’scriminaljustice system.

Conclusion:
The Client’s Desire, the StatePsc,

Effective Assistance

Just results through fair processis the
goal of our criminal justicesystem.Qual
ity representation is thecriminal defense
attorney’s duty In this effort to achieve
just results. In these tImes quality is
defined by the customer.Prosperingen
terpriseshonor the desires of their cus
tomers...thelrclients. Recogtltionof that
value would lead slate courts to allow
clIents to chooseretained counseland
have accessto state funds for experts,
investigators and resours when the
defendantcannot afford thosecosts.This
wSd minimize the chancesthat such
representationwill be ineffective without
thoseresourcesandprovide somerelief
to underfunded defender offices...but
there’s clearly two sidesto this dilemma.

EDWARD C. MONAHAN
Assistant Public Advocate
100 Fair Oaks Lane, Suite 302
Frankfort,Kentucky 40601
Tel: 502 564-8006
Fax: 502 564-7890
E-mail: emonahan@dpa.state.ky.us

t

KENTUCKY DEATH NOTES
Number of people executedsincestatehood,1795 470
Number of peopleexecutedIn the electric chalr 162
Number of peoplewho applied for the position of executioner, 1984 150
Number of people now on death rot 28
Number of people who are Viet Nam veterans on death row 1
Number of people who are women on deathrow 0
Number of people who were juveniles when the crime was cormiitted on death row 1
Number of people who have committed suicide on death row 1
Number of peoplewhosetrial lawyershavebeen disbarred or had their licensesuspended 3
Number of people on death row who can afford private counselon appear 1
Number of peoplesentencedto death for killing a black person 0
Percentageof death row inmateswho are black 25%
Percentageof Kentucky populationthat Is black 7%
Number of black prisoners who were sentencedby all white juries 3
Number of persons sentencedto death in Kentucky who were later proven innocent
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APPOINTMENTS

SUSAN ABBO1T joins OPAs Protection & Advocacy Division BRIAN HUFF joins DPAsPikeville Office as an Assistant Public

as an Advocatorial Specialist. She transferred to DPA from the Advocate. He graduated University of Louisville Law School in

Cabinet for Human Resources. 1983.

JOHN BURRELL returns to DPAs Hazard Office as an LINDA SMITH joined DPA’s LaGrange Post-Conviction Office as

Assistant Public Advocate. He is formerly from DPAs Stanton an Assistant Public Advocate. She is a 1994 graduate of Chase

Office. Law School.

JULIO COLLADO joins DPAs Pikeville Office as an Assistant FRANK TRUSTY joined DPAs Kenton County Office as

Public Advocate. He is a 1993graduateof OklahomaCollegeof Director/Assistant Public Advocate. He is a 1963 graduate of
University of Kentucky School of Law. Frank is a former district
andcircuit judge in Kenton County.

TABITHA CRASE joins DPAs Stanton Office as a Secretary
Chief. She transfers to OPA from the Natural Resources TERRY VINSOPJ joined DPAsHazard Office as an Investigator.
Cabinet. Terry was a police officer for 10 years in Hendersonand 3 years

in Princeton.

JOHN DELANEY formerly of DPAs Pikeville Office rejoined
DPA in the Kenton County Office as an Assistant Public KARL WISSMANN joined DPAs Kenton County Office as an

Advocate. John is a 1992 graduate of Westem New England Investigator, Karl is the former deputy sheriff of Kenton County.
Collegeof Law.

GEORGE ZACHOS joined OPA’s London Office as an Assistant

MICHAEL FOLK joined DPks Kenton County Office as an Public Advocate. He is a 1993 graduate of University of
Assistant Public Advocate,He is a 1991 graduate of ChaseLaw OklahomaLaw School.

School.He is a former staff attorney for the Kentucky Supreme
Court. It’ 1 Pt’ Pt. Pt

KRISfl GRAY joined DPAs Plkeville Office as an Assistant RESIGNATIONS
Public Advocate. She is a 1994 graduate of Ohio Capital Law
School. . LES BRADSHAW retired from OPA’s Hazard Office due to

healthreasons.
KATHLEEN JORDAN joins DPks Madisonville Office as
Director/Assistant Public Advocate. Shetransfers to DPA from LARRY CHURCH left DPAs LaGrange Trial Office to join Wyatt,
Kentucky Human Rights Corrmission whereshe was General Tarrant & Combs.
Counsel. Shegraduated from Gonzago Law School in 1980.

JOHN CUNNINGHAM left DPA’s Paducah Office to loin the
JOHN MEIER joins DPAs Kenton CountyOffice as an Assistant McCracken Commonwealth’s Attomey Office.
Public Advocate. He is 1979 graduate of ChaseLaw School. He
was formerly the Assistant County Attomey in Kenton County. JENNIFER J. HALL left DPAs Appeals Division to begin a

teaching position at Western Kentucky University.
DOUG MOORE joined DPA’s Paducah Office as an Assistant
Public Advocate. He is a 1987 graduate of University of BARB KIBLER left DPAs Protection & Advocacy Division to
Louisville School of Law. He is a former Assistant District transfer to the Department of Education.
Defender from the Jefferson Distflct Public DefendersOffice.

JILL LOGAN left DPAs Richmond Office to go into private
BILL MORRISON joins DPAs Protection& Advocacy Division practice.
as an Advocatorial Specialist. 801 was formerly the managerof
the Foster Care Review Programwith AOC in Frankfort. JENNIFER WORD left the Kentucky Post-Conviction Defender

Organization to work at the Kentucky Bar Association CLE
JENNIFER OSBORNE joins DPAs Morehead Office as a Commission.
Paralegal. She graduatedfrom Morehead State University with
her B.S. in Paralegal Studies. Pt’ et Pt. it it

‘ MARY RAFIZADEH joined DPAs Kenton County Office as an
Assistant Public Advocate. She is a 1990 graduateof the
University of Houston Law School
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1psa Park 2wari Qecipient:
Cris f/Jrown

These remarks were made by Allison
Connely PuMa Advocate at the 23rd
Annual Public Defender Conferenceat
Lake Cumbeslandin June 1995 during
the AwardsBanquet

First of all I want to initiate the begin
ning of a new award called the Rosa
Parks Award. To me RosaParks Is rw
personal heroine my hero. She’s a wo
man that madegreatchangefor a whole
movement she startedthe free move
ment for blacks, she started the Mont
gomery Boycott In her honor, le ini
tiatedthe RosaParksAward that should
be given to the non-attomey. who just
like RosaParks, really galvanized people
into action.

I want to tell you a little bit about the
personNe selected as the first Rosa
Parks winner andwhat we’ll do next year
is take nominations. I want this first to set
the standard for what will follow and
hopefully will be an annualevent. The
plaque itself reads this - Its from a
speechgiven by Martin Luther King the
day after RosaParks was convictedfor
violating the Aiabame bus segregation
laws andhe gaveit at the BaptistChurch
In Montgomery, 1 want It to be known
that were going to work with wim and
bold deterrrinationto gain justice.. And
we arenot wrong We arenot wrong In
what we are doing If we are wrong - the
SupremeCourt of this nation is wrong If
we arewrong - God AlnIgiity Is wrongi..

If we are wrong justice is a lie. And we
aredeternined..to work and fight until
justice runs down like water and
righteousnesslike a mighty stream."

The person who has received this first
award is someonewho canbe character
ized by thesewords: dedication,service.
sacrifice and cormtment. ThIs person
has lost numerous numerous hours of
overtime. This person is someonethat
galvanizesother people into action that
makesother peopleact, is totally dedi
cated to the clients that sherepresents
and is totally dedicatedto her job even if
It means sacrificing herown personal life
So it is with great pleasureanda lot of
pride that I present the first Rosa Parks
Award to Cris Brown. If any of you have
any capital clients out there Cris Brown
doesabsolutelythe best rritlgatlon inter
view of anybody in this state

Remarksfrom RosaParksAward Real
pient:
It wasagreathonorto be chosenas the
first recipient of the RosaParks Award
among sucha worthy field, any one of
which were equally deserving. I com
mend Allison land any other inventors]
for the inception of the Rosa Parks
Award for excellencein supportstaff

It was a very proud momentfor me and
one that I will never forget. I thank each
oneof you that congratulatedmeanden
couraged me

Had I beenable to think and talk I would
have said upon my acceptanceof the
award: I share this award with the excel
lent peoplewith whom I have worked
with in the Eddyville post-conviction
office, but especiallyHank Eddy, and the
tremendous staff in the Frankfort office,
especiallyEd Monahan and the numer
ous CTU staff but especially Kevin
McNally and Neal Walker.

I do not feel I would have beeneligible
for the award but for Mike Williams. Mike
hasseenand encouragedmy potential
andhas utilized meto the fullest extent.

He hasinspiredme to press on when I
felt I hadnothing further to give DPA and
theclients by the exarrpleof his untiring
efforts without reserveor personalcon
cern on the behalf of capitalclients. He
inspired me, and has led me to believe
that with creativity and hard work, the
battle can be won at a time when I felt
defeated.

I am thankful for the excellent support of
the secretariesthathavebeenmostly re
sponsiblefor the successI have enjoyed
becausewithout them, I amunableto do
my job efficiently and effortlessly. I
appreciatetheir hard work and dedica
tion. We areateamhi CTU. Especially
I want to thank my friend, Usa Fanner,
who was the secretto i-ny successfor so
manyyears.

t

I -
*
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Cris Brown receivesthe 1995 Ro.aParksAward
from Mlison Connelly, Public Advocate at the 23rd Annual Public DefenderConference
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Qitleon Awaref1ecipient:
Lwrq 5L Yvlarsli.aff

These remala wire made t, A*cn
COnn&J. Public Advocate,at IS 23d
Anna! Public DefenderConferenc,at
Liw Cw7tedandhi Jima, 1995 thui,g
theAwerdeBanquet:

I’m very happy that everyone Is redy
interested, kind of Intrigued, as far as
who the redplent was of thIs year’s
award. Even Dan Goyettetried to get In
side infanmtlon as far as who was this
year’swinner, so I know it has generated
son Interestthis tIme.

Lst me tell you a little bit thout this
years winner. ThIs person was nonin
Med by over 44 separateIndvlóSs.He
cwi best be diaractetlzed as not only
friend to the poor, but friend to all HIs
dedoation and his confltmsnl to the

poor, to the public defender systembe
gen in 1975 and has continued to this
day. In fact, after I pulled hIs personnel
file and In typical fashion therewas a
writing sançAe that looks te a law
school puper. It was about Change of
Face.BSgsa Chang.of PMO.xhy;
the StçremeGout? Thiogy. Even then.
tilt Is the dosing pa’agaph, he was
uig Kentucky to ‘take the eiflnened
apgxosch and modernizeIts procedire
whereby the debtor I. Inily ven ie
processnotonly Intheo.y but kipractice.
This mesisa meanIngful beaming before
seizure’

This personhasover56 publishedopin
ions In theCourts of the Conynonweelth
and In federalcourttoday. No otherstate
is solucky to have Its own body of Mar-

shall law The Gideon Award goesthis
yearto Laity H. Marshall.

Remarksfrom the 1995 Gideon Anni
winner

Of aft theawards, honors andrecognition
that I have ever received, I can truthfully
and honestlysaythat this is the nat -

recent.

No, in SI sincerity, and to be brief, this
awardIs very sppeailkig. Thanksto SI
my friends and colleagues from the
bottom of my heart.

‘S *5 *5

p
try H, ILd receivedthe 1995 cn ard from Macn Connely, Pitlo Advocate
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DPA’s 23rd Annual Public Defender
Training Conference

June 4-6, 1995 - Lake CumberlandStatePark

‘4
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Robed Hk’ecltho,not Galveston.Texas,authorof the Ieedngwodc
Benn.nGuide to Jay Seeaicn,helpedus understandthe crilloal

Irrportwiceof juiy qaeslhonnekasand effectivevoir dre.

:

I

Lie. Wayne,a ColoradopiClIc defender
from Denvere4icatedus on

Cross-Examinationof theAllegedSexualAssaultVictim.
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T Natal. of West Palm Beach, Florida speaks to Tina
Meadows,DRA Training,just beforehe talkson Cultkig Edge
CrossExamination:Imagesa Modetsof Cross-Examination

p

_____

fl

__

Paul Bottel of Nashville,Tennesseeand Randy Wheeler,headof the Kentucky
Post-ConvIctIonDefenderOrganization,educateus on the skills of post-conviction
pleadings
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Upcoming DPA, NCDC,
NLADA & KACDL Education

lath Trial PracticePersuasionInstitute
October8- October13,1995
Kentucky LeadershipCenter

DUI Trial Practic. PersuasionInstitute
October8- October13,1995
KentuckyLeadershipCenter

24th Annual Public DefenderTraIning
CoNstance

June 17-19, 1996
ExecutiveInn, Owensboro, Kentucky
"Since Sunday, June 17, 1996 is Father’s
Day, our 1996 program is on Monday,
Tuesday & Wednesday.

NOTE: DPA TrainIng is open
criminal defenseadvocates.

*5*5*5*5*

NCDC Theories& manes
October20- October22, 1995
Atlanta, Georgia

For more infonnation regarding NCDC
prograrm call Marilyn Haines at Tel:
912 746-4151; Fax: 912 743-0160or
write NCDC, do Mercer Law School,
Macon, Geors31207.

only to

NLADA Defenseof Drug Cases
Septenter7- Septenter9, 1995
Balthnore,Maryland

73dNLADA AnnualCorderence
Decanter13-16, 1995
NewOrleans,Louisiana

For more informallon regardngNLADA
prograncall JoanGrahamat Tel: 202
452-0620; Fax: 202 872-1031 or write
to NLADA, 1625 K Street, N.W., Suite
800, WashIngton, D.C. 20006.
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KACOL Board Meeting
August, 1995
CLE & Visit to Kentucky
Penitentiary

KACDL AnnualConference
Noventer10, 1995
Lexington,Kentucky

State

For more intornaon regarthngKACDL
programscall Linda CeBordat 502244-
3770 or RebeccaDiLoreto at 502 564-
8006.
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The Advocate now has an electronic mail address.
pub@dpa.pa.state.ky.us via Internet. If you have any questions
author, your comments will be forwarded to them.

You may reach us at
or Comments for a particular

Anyone wishing to submit an article to The Advocate electronically, please contact Stan Cope
at 100 Fair Oaks Lane, Ste. 302, Frankfort, KY 40601 or by phone, 502-564-8006.
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