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STARTING SALARIES FOR PUBLIC DEFENDERS
7 SURROUNDING STATES AND KENTUCKY

1.WestVirginia $28,500
2. Ohio $25,896
3. Missouri $23,220
4. Virginia $23,000
5. Illinois $22,500
6. Tennessee $22,000
7. Indiana $20,640

Averagefor 7 SurroundingStates $23,794

Kentucky $1S,000-16,608

Unfairly Low SalariesandHigh Caseloadsfor KentuckyPublicDefenders
Focuson theJeffersonCountyPublicDefenderSystem

JudgeWilliam McAnulty on theJeffersonCountyJusticeSystem
WestVirginia Public DefenderRatesIncreasedto $45 - $65

RepresentativeMartin Sheehan’sBill on a CapitalDefenseFund
BatteredWomenSyndromeandIts NaturalSequela

VideoTranscripts-Viewsof the ChiefJusticeand CourtReporters
Public AdvocacyAlternativeSentencingProject

TheNationalAlliance for theMentally Ill
Kentucky’sCriminalRulesProcessStartedUp Again

AReviewof the 5thEdition of theComprehensiveTextbookof Psychiatry
Expertsin Criminal Cases
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From The
Editor:

Like rain endlessly dropping on a*
rockthe chronicunderfundingof the
Kentucky pul1ic defendersystem
wearsaway the ability to properly
defendpoorKentuckycitizens.This
is manifestedmost in the Jefferson
County public defender system.
Caseloadsareinsanelyhigh. Salaries
unjustly low. Major financialhelp is
essentialto insuretheviability of that
system.

Kentucky’spublic defendercrisisis
once again set out in The Advoccie
throughDanGoyette,JudgeWilliam
McAnulty, Bill Radiganand Repre
sentativeMartinSheehan.
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ADVOCATE FEATURES
‘I’hc Iouisvillc/ JeffersonCounts’ Public Defender’sOffice

How many attorneys are In your of
fice?

Whenwe are fully staffed,we have a
totalof30 attorneyshandlingcasesinour
adult,juvenile, mentalinquestandappel
late divisions. However, given the
demandsof thejob andtheconditionsof
employment,it is difficult to keepposi
tionsfilled with theexceptionallitigators
werequire.

What was your office’s caseload
during fiscal year 1989 July 1, 1988
through June 30, 1989?

In FY ‘89 we handled a total of 43,860
cases.Theseincluded matters in all 16
divisionsofcircuit court, the felony,mis
demeanor, traffic, juvenile and mental
inquest divisionsof thedistrict court,and
the various appellate courts, bothstate
and federal.When this office openedits
doors in 1972,it hada staffof7 attorneys
that handledapproximately 1,700 cases
in the first year of operation. Simple
arithmetic shows that staffing has not
evenremotelykept pacewith caseload.
That is primarily a resultof chronicus
derfundingover the years, certainly of
the public advocacysystemas a whole,
but alsofrom within the systemin terms
of the allocation of available funds. This
office is responsiblefor well over 50%
of the total caseloadhandled by the
statewidepublic advocacy system,yet
we receive less than 15%of the overall
budget. Such a disparity cannot be jus
tified, nor should it be tolerated within
our system.

How many felonies/misdemeanors
doesan attorney in your office handle
on average?

We operatea mixed caseload/vertical
representation systemin accordance
with ABA Standards.By that Imeanthat
eachstaffattorneyis randomlyassigned
to representclientswho may be charged
with either feloniesor misdemeanors,or
both. Representationby that individual
attorney continues throughout the
prosecution of the case until ultimate
disposition.Therefore, it is somewhat

difficult to give you an accurateaverage,
especiallywith staff turnover. Perhaps
the bestmeasureof workloadis the fact
that eachstaff attorney routinely carries
an open file caseloadin excessof 150.
That is more than twice the number
recommendedby nationalstandardsand,
asfar asI amconcerned,a disgraceto the
county and state as well as the public
advocacysystem. Insult is addedto in
juiy when you consider that with the
highestcaseloadin the statewehave the
lowest startingsalaryfor staffattorneys.

How can defendants be adequately
represented by an attorney handling
that many cases?Your office has
achieved national recognition for its
record in both trial and appellate
courts. How do you do it?

It is a major challengeto saythe least,
and one which takes its toll in human
terms.To getthejob done,staffattorneys
put in lengthy hours in court, in jail, in
theoffice, in thelibrary andonthestreets
doing investigations.This is required
week in and week out with no let up if
the job is to be done properly and in
conformancewith the standardsweset.
It takesa specialpersonto performunder
suchconditionsand we areveryselective

in hiring. But for the talentedanddedi
catedstaffwe presently have,I have no
doubt the job would notgetdone.It isa
daily struggleto copewith thestaggering
caseloadwe are responsiblefor, and one
whichnoamountof talent anddedication
will enableus to continue to deal with if
we do not getneededand long overdue
relief soon.

Do you feel that all of your clients are
fully and fairly representedunder the
limited resourcesthat you have?

That’s a difficult questionto answer,and
a loaded one at that. I’m not sure what
"fully andfairly represented" means in
the context of today’s criminal justice
system.Essentially, we are involved in
anemergencyroom-typepractice.Under
the circumstancesin which we arere
quired to provide representation, I
believe we do an extraordinary job, but
that doesn’t necessarily mean all our
clients are fully andfairly represented,
anymore thanthe standardsin Strickland
or Hendersonmean that effectiveassis
tance of counsel has actually been
rendered. The real question is, given
more staff andresources,could we do a
better job of effectuating justice? The
answeris most defmitely yes - and that
should be of theutmost concernto DPA
andthe entirecriminal justicesystem,as
well asto everycitizen of the Common
wealth.

Let me depart from the usual format
for a momentbecauseI sensea certain
amount of frustration and perhaps
evenangeron your part over the state
thepublic defendersystemIs In - Is that
an accurate assessment?

Among your many other fine qualities,
Ed, you’re very perceptive.I’ve been
reading this seriesin TheAdvocatesince
April, and I’ve seenthe samequestions
andvirtually the sameanswersin each
issue. These arethe samequestions and
answersI’ve beenhearingfor the last ten
years.Yet therehas beenno improve
ment in the situation whatsoeverand, if
anything, things have gottenworseasthe

THE

Daniel T. Goyette
JeffersonCountyPublic Defender
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ADULT DIVISION StandingLw R Qini Polk, Rog Gibbs,JayLainbczt, JoAnneLina, Mike Rudicil, Jobs
Vandcnoll, SandyAxbuckle,Karna Collins. Gary Stewaxi.Mike Davis, XeoMcCudle SeatødL to R Stephanie

Geremes,Lynn Fleming. Rob Eggeit,StanOiauvin [Leo Smith and JohnOluh not shown].

caseloadhas grownand the population
on death row has increased.Leadership
hasbeen lacking on all fronts. In Ken
tucky, it seemsthat the onlytimepeople
who arein a positionto makea difference
confront a problem iswhenit hasreached
crisis proportions, and by then we are
ill-equippedto dealwith it becauseyears
of neglecthave made it that muchmore
difficult to resolve. We’ve seenit in
education,in the areaofcorrections,and
now we’re going to see it in the courts
becausedefenseservicesand indigent
representation have reached the crisis
point. Unfortunately, no one seemsto
recognizethe magnitude of theproblem
or itsconsequences,whichwill probably
be more disruptive and expensivethan
prison andjail overcrowdinghasbeen
becausethe effects will be more
widespreadthroughoutthesystem.

I guessI’m alsofrustratedby having read
theDashCommitteeReportfor theABA
contemporaneouswith the announce
ment of the Bush Drug Strategy...butI
digress.

What needsto happen In order to
avoid the chaosyou predict?

More sothan everbefore, it is imperative
that a concertedeffort bemade to secure
a substantialincreaseinstatefunding for
the next bienniumsothat staffexpansion
and a correspondingreduction in the
caseload per attorney can be ac
complished.Additionally, staffattorney
salariesmustbepaidata rateofcompen
sation which is more competitive and
commensuratewith the demandsof the
job. If this cannotbeachieved,there will

be profoundimplications for the opera
tion of the criminal justice system in
Kentucky.And that isreally the message
thatneedsto getacross- this isa problem
with far-reaching consequencesthat
needsto beaddressednow or thesolution
will comeat a much greater cost, finan
cial and otherwise.Failure to provide
effectiverepresentation which comports
with due processof law results in rever
salsof convictionswhich, in turn, result
in costly retrial of cases and, in some
instances,can result in costly money
judgments from malpractice suits.
Secondly,otherjurisdicvionswith fund
ing and caseloadproblemsno worsethan

ours have experienced lawsuits and
federal court intervention imposing
caseloadcaps,cutbacksin servicesand
other restrictions which have not only
beenexpensivebut had a serious impact
on the flow of casesthrough the court
system, causingdelays and releases.
While I recognizethat our clientsarenot
partof a politically powerful constituen
cy, these consequencesdo affect. the
main concernsof the voting public:
crime and taxes. If there is a way to
preventthis situation from boiling over,
it would be incrediblyirresponsiblenot
to takethe action that is soclearly indi
cated.After all, the staffeddefendersys
tem hasproven to be far and away the
most costeffectiveandefficient method
of providing defenseservices,and con
sidering the relative expenseconnected
with the inevitablealternatives,it makes
senseto takeactionnow.

Of course,in order to get the message
across,a much more aggressiveap
proach needsto be taken with the legis
lature. We can’taffordto becontent with
thestatusquo anylonger. The"go along,
getalong"philosophyjust doesn’tcut it
and really is an abdication of our profes
sional responsibility.

Any other ideas before we return to
the questionnaire?

Just that it seemsto mewe needa long-
range plan which dealswith theseissues
as well as other problems that confront
us, one that has input from defender of
ficesacrossthestate.Weneedto be more
pro-active.

How manycapital casesdid your office
handle in the last year?

APPELLATEDiVISION: BruceHackett,David Niehaus,FrankHeft.
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In FY ‘89, wehad56 murdercasespend

ing, 32 of which wewere appointed to
during the course of the year, the
remainder being carryovers. Of that
number, 14 were prosecutedas capital
cases.As youknow, deathpenalty litiga

tion is a legal and emotionalexperience
that is unparalleledin trial practiceof any
kind. It is extremely time-consuming,
demandingwork that soaks up all your
energy and drains your psyche. Com
bined with an unreasonablecaseload,it
is a near impossible task which takes a
heavytoll. On more than one occasion,
ourbestandmost experiencedtrial attor
neyshave left the staffafter concluding
a death penalty case. It’s really a
microcosmof all our problems.

How manyconflictcasesdid you have
last year and what do you pay per
case?

Wehad 52caseswhich hadto be referred
to our AssignedCounselPanelbecause
ofconflictslastyear.Therateofcompen
sation is the same as it was when the
Assigned Counsel Panel Plan was
adoptedin 1975,that is $30 per hour in
courtand$20perhouroutof court up to
a maximumof $250 for misdemeanors
and other district court representation,
the samehourly ratesfor feloniesup to a
maximumof $50&, and$1,000for capi
tal cases.Obviously, this is as grossly
inadequateasour funding isand directly
reflects that inadequacy.By and large,
thesefees do nothingmore than defray
the expensesof what is essentiallypro
bonowork. Understandably,thepool of
volunteers is small and dwindling.
Anothermicrocosmof our problems.

Whatare the biggestproblems your
office faces?

As with all the others you have inter
viewed, the single biggest problem is
RESOURCES. It waspointedout in the
DashCommitteeReport that, ascurrent
ly funded, the criminal justice system
cannotprovide thequalityof justicethat
the public legitimately expectsand that
the people working within the system
wish to deliver. Absent additional
resources,the only ethical alternative
availableto public defendersisa cutback
in serviceswhich will result in the dire
consequencesI mentioned earlier.

How doyour resourcescompare to the
Commonwealth’s resources?

The combined budgetsof the County
Attorney and Commonwealth
Attorney’s offices for criminal prosecu
tion areapproximatelytwice as largeas
ours. It is significant to note that Assis

JUVENILE DIVISION- DonMeier, Rev Jenkins,Bill Wilson, Fred Huggins,Sharon
May, PeteSchuler,Eric McDonald,Harry Rothgerber.

tant CountyAttorneys receivemore for
their pail-time work than do many full-
timePublic Defender Assistants.

How much more money do you need
to do the Job adequately?

Our budgetneedsto doublein sizeif we
are to be in a position to comply with
natienalstandardsfor maximum allow
ableattorneycaseloads.

What 3 substantive criminal legisla.
tive changes would you like to see
enacted in the 1990 sessionof the
Legislature?

1 Abolish thedeathpenalty for juveniles
and the mentally retarded;

2 Revisetruthin sentencingandthePFO

INVESTIGATORS: Bill Caudill, BeckyWilson, RoseNunn, Sharon Bowling, Jerry
Smothers.
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SECRETARIAL STAFF: Standing: L to R Vicki Quill, Robin Embiy, Kim Beam,
Mary Barr, Marie Powers,BarbaraPairott, Lisa Brooks,TraceeMills, Seated:Susan
Reasor.

statutes,i.e. permit thecourtandcounsel
to inform the jury about the range of
penaltiesfor all indictedoffensesduring
voir direexamination,limit admissibility
of prior convictions to those occurring
before the commission of the offense
being prosecuted;put a cap on 50%
parole eligibility not to exceed12years;
exempt Class D felonies from PFO I
prosecution,etc.;

3 Raisethe thresholdfor felony theft to
$500.

Average Starting Salaryfor UL :
Graduate$27,488;Two-Thirds

* StartedAtorAbove. $24,O.

The Universityof Louisville School
of Law Placement Survey July,
1987- November, 1987 of 1987
revealedthat 3% of their graduates
went into public interest law.

The averagestartingsalaryof all UI.
Law Schoolgraduateswas$27,488.

Of the 1987 graduates, 33% started
at a salaryabove$34,000.

While public defendersin Kentucky
start at best at $16,608,67% of all
1987 UL Law School graduates
startedat or above$24,000.

Additionally, lawspertaining to menial
ly ill offendersneedto be re-examined.I
also think KRS Chapter26A should
beclarifled and revised to include per
emptory recusals,and,obviously, KRS
Chapter31needstobereinforced.Fmal
ly,! think thereismerit toJudgePotter’s
viewson vehicularhomicide

It is an increasing problem, but we
haven’t let it influenceour work or in
hibit theaggressiverepresentationof our
clients. Able and experienced judges
who are competent and professional in
their work conduct proceedings with
fairnessand dignity and don’t needto
resortto such tactics. Fortunately,most
of thejudgesin JeffersonCountyfall into
this category.As for theothers,wedon’t
let thembotherus.

Any other thoughts?

Only to reiterate that this is a critical time
for the statewidepublic defendersystem
and its continuedvitality. Energetic,
decisive and immediate action is re
quiredif weare to fulfill ourmissionand
properlydischargeour role in the adver
sary legal system. I hope the organized
bar, the judiciary and other components
of the criminal justice systemwill sup
port our efforts becausethe systemwill
fall apartif we can’t hold up our end. I
also hope theLegislature will recognize
the importanceof ourneedsandexercise
the leadership necessaryto solve the
problem.

We appreciate you taking the time to
do this Interview with The Advocate.
Perhaps we cando it again sometime
in the future when better conditions
prevail?

If andwhenthat day arrives,it wouid be
my pleasure.Thanksfor the opportunity
to sharemy views.

Contempt and sanctionsof defense
lawyers In criminal casesIs ever in
creasing. How has this problem in
fluenced the work of your attorneys?

INTAKE/DOCKET CONTROL STAFF: L to R CharlesHumphrey,Paul Rehberg,
Seated:Cindy Downs,SharonFranklin
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JUDGEWILLIAM MeANULTY
An Interview on the JeffersonCounty Criminal JusticeSystem

As you know, Jefferson County has
more criminal casesthan any other
jurisdiction in Kentucky. Youhave ex
perienced this large volume of
criminal casesbothas a district and
circuit judge. Whatkinds of problems
does the huge volume of casescause
the criminal justice systemin Jeffer
son County?

I think the obvious concern for most
judges, and lawyersas well, is that the
criminal justice system not becomea
cafeteriaor a "fast food"-typeindustry
andthat, giventhevolume,the constitu
tional rights and proceduralrights of
defendants accused of crimes are
protected.You hopethat you don’t be-
come so cynical that it’s just another
case, a case that has to be moved Of
course,it hasother negativeconsequen
ces, one of which is the burden that it
directly placesupon the public defender
system; becauseprobably70% of the
representation,that figuremaybea little
high, butcertainlythe vastmajority are
casesthat qualifyunderChapter3l,and
the local Public Defender’sofficehasto
providerepresentation.So, it’s obvious
ly a tremendousburdenon that office to
maintainthehighlevel of assistancethat
they provide. Of course, the other side
of the coin is that it takes a lot of
prosecutorsas well, but prosecutors,to
someextent,control thenumberof cases
that comeinto the system.So, they have
more control over their caseloads,and
certainly the dispositionof thosecases,
than does the public defender or the
privatedefensebar that ultimatelyrep
resentsthedefendants.Also, for themost
part, prosecutorsin our systemareonly
responsiblefor casesat onecourt level
whereasdefendersmust handlecasesin
district, circuit andappellatecourts.

From a judge’s point of view, and
you’ve been a judge for many years,
why is it importantto have criminal
defendants represented by good
lawyers?

Thatshouldbekind ofobvious. Isuppose
it’s a rhetoricalquestion,and I guessthe

easyansweris that we’re a constitutional
form of governmentandeffectiverepre
sentationis at the very heartof our sys
tem of due process.If we’re to subscribe
to the system,and I think most of us do
that, there must be a presumptionof
innocence.Oftentimesthewheelsstartto
roll and the presumption erodesbefore
there’s an opportunity to require the
state, if you will, to prove what it has
assertedSo sometimes,actually at all
times,it takesdiligent counseland effec
tive counselto make surethat the burden
is appropriately placedandthat the sys
tem is honestin termsof the outcome.

From your perspective as a Judge,
what are the advantagesin Jefferson
County of having a public defender
systemthat isfull-time versusa system
that is appointedor otherwise?

I’m not really in a position to make a
comparisonwith the rest of the state. I
cancomment,however, that the quality
of representationprovidedby the public
defenderherein Louisville is quite high.
I would submit, without evenknowing
the other operations out in thestate, that
it is dueto the standardsofpractice setin
the Louisville office and the effective
trainingprogramwhichinsuresa degree
of consistencyand continuity that I fmd
amazingin view of the low salariesthat

they pay. The quality of individuals that
they’ve developedandbeenableto retain
overthe yearsareboththingsthat benefit
our localoffice. Partof it’s process,part
of it’s personnel. I have a very high
opinion of the leadershipin the Public
Defender’s office here and I think any
office is only going to be as good as its
leadership. We’re just very fortunate to
have someonewhoprovides that typeof
leadershipfor our localpublic defenders.

The JeffersonCo.Public DefenderOf.
lIce hasa reputation, as you said, for
vigorous, competent advocacy.At the
sametime, eachof the attorneyscarry
very large caseloads.What problems
do these large public defender
caseloadscause the courts and the
criminal justice system,in general?

Well, necessarilythe courts have to ad
just and understand that a lawyer can
only try onecaseat a timeand, therefore,
a continuancemay be necessarydue to a
public defender being in another trial.
That’s just become the price of doing
business here. I’m sure from their
perspective,given their heavy caseloads,
it’s a sourceof great anxiety. Fortunate
ly. becauseof their extraordinary efforts,
I’ve not had occasionto observe an in
dividual represented by the PD being
slighted becauseof the press of other
matters. Theresults they have achieved,
at least that I’ve seenover the course of
the years, are remarkable. I’m not sure
that many people could withstand the
strainandthe volume andyetat the same
time deliver the quality of service that
they deliver.

Hasthat caused,from your viewpoint,
consequencesthat are undesirable to
the criminal Justice system?For in
stance, the inability of the public
defender systemto attract and retain
as many experienced lawyers as one
might hopeif the caseloadswere more
reasonable and manageableand the
salaries more competitive?

Judge McAnuJty

Beginning Salariesfor Kentucky
Attorneys & Professionals

UK Law School Faculty $40-S42,000
UI. Law SchoolFaculty $40,000
Chase Law SchoolFaculty $38,000
RegisteredNurse $25,680
SupremeCowl Law Clerk Attorney $21,504
Kenton County PoliceOfficer $19,906
Court of Appeals Law Clerk Attorney $19.512
Kentucky StatePolice $18,058
AssistantCounty Attorney $18,000
AssistantCommonwealth Attorney $17,904
Fruit and Vegetable Grader $17,496
SeniorPark Chef $16,608
Senior Photographer $16,608
Highway Crew Foreman $16,608
Assistant Attorney General $16,608
AssistantPublic Defender $16,608
LexingtonPublic Defender $15,500
Louisville Public Defender $15,000
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I don’t have the empiricaldata,but the
retentionrate, I think, hasbeenverygood
here in Louisville. By that, I meancorn

pared toother defenderofficesI’veheard
about. That’sarealaccomplishmentcon
sidering thelackofcompensationandthe
pressures of the job. However, I think
that’s more of a tribute andtestamentto
the way the JeffersonCounty office is
run- its administration,theworkingen
vironment, the camaraderie,etc. The
problemwith that is that it’s dependent
upon certain peopleand, absentthose
people,there is no assurancethat suchan
operation could be maintained. It
probably couldnot. Soit’s importantthat
youhave a well-funded systemthat does
not have to rely solely on the special
talentsof particularindividuals.The in
stitution has to be independentandself-
sustainingin order to guaranteeeffec
tivenesslong term.

Jefferson County public defenders
start at $15,000. This low starting
salaryhasmany consequences.Is It In
the interest of the Jefferson County
criminal justice systemfor the public
defender office to receivean Increase
In funding to allow for betterpaid at
torneysaswell asmore staffattorneys
to handle thecases?

Well, you’ve askedtwo questions.First,
it would be both appropriate and

desirableto providea highersalaryfor
the existingpublic defenders. Certainly,
it would alsobebeneficialto have addi
tionalstaffattorneysto easethevolume
andthecaseloadthey arepresentlycar
rying. So,as far asJeffersonCounty is
concerned,that’s an easy question- it
woulddefinitely be in thebestinterestof
the criminal justice systemto increase
public defender funding.

As a final question,Judge,do youhave
any other thoughts you’d like to share
with our readers?

Justto summarize.I’ve beenaroundfor
14yearsand,quite frankly, the level of
defenseprovidedfor indigent defendants
in this statecertainlyfalls outsideof the
usualstereotypeof "public defender."I
think, that stereotypeis totally unwar
ranted.WhenI hearpeopleindicatethat
they don’t want a public defender,it
causesme someamusementand, to a
degree,a bit of anger over their lack of
understandingandappreciationasto the
qualityofrepresentationthat they will be
receiving. I have felt, like manyof my
colleagues,quite securein knowing that
thosesamepeoplereceivevigorousrep
resentation.Outcomeis not always the
measureof vigorous representation, it’s
a consequenceof a numberof other
thingslike preparationandcommitment.
If there’s any one thing which has
reducedmy level of anxiety aboutour
criminal justice system, it has been
knowing that there are peopleof the
quality and dedicationof the Jefferson
County Public Defender’sOffice who
are representingthe interestsof the in
dividuals whosocietymaynothold in the
highestesteem.That’s beena sourceof
considerablecomfort

We sure appreciate your time and
comments,Judge.

I enjoyed talking to you and giving you
my thoughts.

Hon. William E. McAnufty, Jr., was ap
pointed a Jefferson County juvenile court
judge in 1975and was elected to the district
court bench in 1977. In 1983 he was elected
to the Jefferson County Circuit Court.
Among other celebrated cases, in 1986 he
presidedoverthe trials of George Bbs Wade
and Vnttor Dewayne Taylor in the murders
of two Trinity HighSchool students. After a
lengthy trial, he sentenced Taylor to death.
Recently he announced his retirement from
the bench,effectWe in January. 1990 to
become a partner in the Louisville law fim
of Greenbaum, Doll and McDonald. Heis
leaving the bench, in part; because his judi
cialsalaiy will not allow him to send his two
children to college without going into debt
During his tenure as an elected judge, he
has consistently received high ranking in the
judicial evaluations conducted by the Louis
ville BarAssociation.

Government
Attorneys

Federal Communications
Commission

Securitiesand Exchange
Commission

General Counsel: $80,700
AssociateGeneralCounsel:$68,700-$80,700
Entiy-LevelPositican: $28,852

General Staff Attorney
Classification

Army, Navy, Air Force and Marine
JudgeAdvocateGeneral’s Corps

Top slimy: $85.963
Rmarsiedwith $10,489
ofthis amountnon-tuable]
Entry- volPosition: $23,770
[unmarried, with $5,280
ofthisamount non-taxable];

[married, with $6,336
of this amount non-taxable]

$24,840

Copyright 1989.TheNational Law JournaL
Reprinted with Permisai,xt.

CentralIntelligence Agency

Salariesfor LegalServicesAttorney

FloridaRuralLegalServices.
Bartow, Ha.: $20,015- $56,923
Legal Aid Societyof
Polk County,
DesMoines, Iowa: $18,000-$54,096
LegalServicesof
North CentralAlabama,
Huntsville, Ala.: 315.208.337.187
NapaCounty
LegalAssistance
Agency,Napa,
California: $20,616-$28,884
TheLegal
Aid Society,
NewYork: 329.749-$80,900
PuebloCounty
LegalServices,
Pueblo,Cob.: $16,000-$29,400

Salariesfor Public Defenders

Boston: $28,600-359.800
Columbus,Ohio: $18,150-$70,225
SanDiego: 329,973-3105,000
SolanoCounty
Fairfield,Calif.: $34,634-$75,000
Virginia Beach,Va.:$23.000- $67,000

Copyright 1989. Tht NatiozalLaw Jo,goit
Reprintedwith Permiukan.

General Counsel:
Deputy General Counsel:
Entry-LevelPosition:
withoutpassingthebar;
withpassingbar

$80,700
$76,400

$30,636
$34,624

Department of Justice

AttorneyGeneral:
Deputy Attorney General:
EntryLevel Position:
with one-yearclerkship

$99,500
$89,500
$28,852

Department of Labor
Solicitorof Labon
Deputy Solicitor
Entry-LevelPosition:

$80,700
$78,600
$28,852

Department of State

Legal Advison
Principle Deputy
LegalAdvisor-.
Entry-Levelposition:

$80,700

$76,400or $78,600
$28,852

Environmental Protection Agency

General Counsel:
Deputy General Counsel:
Entry-LevelPosition:

$80,700
$74,900
$28,852

General Counsel:
DeputyGeneral Counsel:
Entry-LevelPosition:

378.600
$74,900
$28,852

GS-9/AtlonneysI:
GS-ll/Auomeys II:
GS-l2/AuorneysIll:
GS-l3/AttorneysIV:
GS-l4/AttorneyV:
GS-l5/Attorneys VL
AverageSalary:

823,843-331,001
$28,852-$37,510
$34,580-$44,957
$41,121-$53,460
$48,592-$63,lfl
857,158-874,303
$50,188
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Last issuewe indicatedthat theNational
Legal Aid and Defender Association
NLADA endorsedthe DashReport’s
caseloadmaximums.NLADA has not
donesobecauseit is their belief that in
somesituationsthesemaximumsmaybe
too high. NLADA’s Standardsfor
DefenderServicessetsout their follow
ing workloadguidelines:

1. No defenderoffice or defender
attorney shall accepta workload
which, by reasonof the excessive
sizethereof,threatensto denyclients
due processof law or placesthe of
fice or the attorney in imminent
danger of violating any ethical
canonsgoverningthepracticeoflaw.
To this end, the following actions
should be taken and principles
shouldapply:

a. In each jurisdiction, formulases
tablishingmaximumworkloadsshall
beestablishedfor defenderorganiza
tions and shall govern the size of
attorneyandotherstaffworidoads.In
establishing such maximum
workloads, up-to-date, accepted
principles of manpower planning,
statisticalanalysisand methods,and
systemsanalysisshall beused.Such
formulas shall include or be ad
dressedto, the following:

1. In establishingsuch formulas, it
must be recognizedthat no single
rigid numericalformula canbevalid
for all time or valid in all places.
Therefore, maximum workload for
mulas must be sufficiently specific
and definite in their application to
objectively and promptly
demonstratewith credibility when
evera work peakor work overloadis
approachedor reached,yetmustalso
be capable of scientifically sound
modifica-tion basedon changesin
chiding upgrading in the practiceof
criminal defenselaw and variablesas
they existbetweencommunitiesand
jurisdictions.

II. In. establishingsuch formulas, the
goal of overall total high quality
criminaldefenserepresentationmust
be kept paramount,with dueregard
for the fact that in mostjurisdictions
today the concept of overall total
highqualitycriminal defenserepre
sentationtends to be an unrealized
aspira- tion rather than an attained
reality.

iii. No defender office or appointed
attorney shall acceptany appoint
ment which exceedsor jeopardizes
his ability to rendereffectiveassis
tanceof counsel in each case.No
defenderoffice or appointedattorney
shall representco-defendantsin the
samecase,or otherwise accept ap
pointmentto anycasewhich poten
tially placestheorganizationor such
attorney in dangerof violating ac
cepted standards of professional
responsibility.

iv. In jurisdictionspossessedof, or
having reasonableexpectationsof
obtainingelectronicdataprocessing
programswhich include workload
management components, it is
desirable that the defender
workloads formulas established
hereunderbecapableofimplementa
tion through such electronic data
processingand that suchiniplemen
tation occur at the-earliest feasible
date.

Whenever,by reason.of excessive
caseload,in his sole discretion,the
defenderdeterminesthat theassump
tion of additionalcasesor continued
representation in previously ac
cepted casesby his office might
reasonablybe cxpected to lead to
inadequaterepresentationin theseor
othercaseshandledby him, he shall
havethe power andduty to declare
sucha fact to the courts who shall
thenappointprivatecounselatpublic
expense in such cases and may
refuseto acceptor retain suchcases
for representationby his office.

ABA Defense
Caseload Standard

The ABA StandardsRelating to
Criminal Justice, Providing Defense
Servicesaddress what defender or
ganizationsare required to do whentheir
workloadsareintolerable:

"Standards5-4.3 Workload

Neitherdefenderorganizationsnoras
signed counsel should accept
caseloadsthat, by reasonof their ez
cessivesize,interfere with therender
ing ofquality representationor lead to
the breach ofprofessionalobligations.
Wheneverdefenderorganizationsor
assignedcounseldetermine,in theex
erciseof their bestprofessionaljudg
ment,that theacceptanceof additional
casesor continued representationin
previouslyacceptedcaseswill lead to
thefurnishing of representationlack
ing in qualityorto thebreachofprofes
sional obligations, the defender or
ganizationsor assignedcounselmust
take suchstepsasmaybeappropriate
to reduce their pending or projected
woridoads.

The ABA DashReport

The ABA supportsthe following maxi
mum allowable attorney caseloadsas
adoptedby theNational Advisory Com
mitteeonCriminalJusticeStandardsand
Goals:

a. 150 feloniesperattorneyperyear;or
b. 300 misdemeanorsper attorney per
year or
c. 200 juvenile casesper attorney per
year;or
d. 200 mental commitmentcasesper at
torney peryear;or
e.25 appealsper attorney peryear

ABA Criminal Justicein Crisis 1986

NLADA Caseload Guidelines

ABA’s DashReport
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WEST VIRGINIA PUBLIC DEFENDER RATES INCREASED TO $451$65
Hourly Ratesof$201$25and the $1000 Fee CapHeld Unconstitutional,FundingIncreased

Unconstitutionally Low Funding

Recently, the West Virginia Supreme
Court in Jewell v.Maynard, S.E.2d
- April 25, 1989 addressedthecon
stitutionality of its state’ssystemfor
providing counsel to indigents in
criminal casesthat providedfor hourly
ratesof $20for outof courtworkand $25
for in court work with a maximumof
$1,000per case.

The Courtconcludedthat "...the current
systemdoesnot consistentlyensureex
perienced,competent,capablecounselto
all indigent defendantsand othersen
titled to appointed counsel." Id. at -.

The Court recognizedthat inadequate
ratesand artificial fee capshaveunac
ceptableconsequences:

We have a high opinion of the
dedication,generosity,andselfless
nessof this States’ lawyers.But, at
the sametime, weconcludethat it is
unrealistic to expect all appointed
counselwith office bills to pay and
families to support to remain insu
lated from the economicreality of
losingmoneyeachhourthey work. It
iscounter-intuitiveto expectthat ap
pointedcounselwill beunaffectedby
thefact that afterexpending50hours
on a casethey are working for free.
Inevitably, economicpressuremust
adverselyaffect themannerin which
at least somecasesare conducted
Id.at

With adequateserviceto theclientbeing
the highestvalue, the Court determined
thattheWest Virginia Legislaturehadto
fund the public defender/appointed
counsel systems with "substantially
more money than is currently ap
propriated to meetconstitutionalstand
ards."Id. at_.

$45/$65Required

According to Jewel, the constitutional
right to effective assistanceof counsel
requiresthat no lawyercanbe"involun
tarily appointedtoa caseunlessthehour
ly rateof pay is at least$45 perhourfor
outof court work and $65 perhour forin
courtwork." Id. at.

LegislatureIncreasesFunding

In. 1989, the West Virginia Public

DefenderServicesreceiveda 40% in
creasein its statebudget from the West
Virginia legislatureto continuetoimple
menta full-time public defendersystem
acrossthe state.

Full-time PublicDefenders

Jack Rogers, the Director of Criminal
Law Researchand Administration for
West Virginia’s Public Defender Ser
vices,recognizedthe advantagesof the
full-time method of delivering public
defenderservices.‘l’here is anefficien
cyofscalewith full-time defenderssince
they do nothing but criminal law. The
clientnot only hasbetterrepresentation
but his caseis disposedof quicker and
more effectively with the full-time sys
tem."

Whenaskedhow the costs of the West
Virginia full-time systemcomparedto
the appointedcounselsystemwith the
$45/$65rates, Rogers said, "we are
providingfull-time public defenderser
vicesascost-efficientlyor more cost-ef
ficiently than the appointed counselsys
tem in West Virginia."

StartingSalaries

Rogers was astonishedat Kentucky’s
starting salaryof $16,608for full-time
defenders."I don’t seehow you can at
tract competentattorneysfor what an
average, competent legal secretary is
paid." WestVirginia public defenders
startat$28,500.

Kentucky’s Funding
Unconstitutionally Low

Jewell details the obvious. Appointed
counsel and local and state public
defender systems cannotcompetently
function without adequate funding.
Many state public defender programs
are currently grossly underfunded.
Jewell instructsus that attorneys can
demandfair compensationfor their ser
vices when representing indigents in
criminal cases.

For a long time these obvious inade
quaciesof funding have not beenfully
litigated in manystates,including Ken
tucky. The trendin. caseholdingsandthe
recent commitment of some state
SupremeCourts to realisticallyfacethe
lack of propercompensationshould in-
spire long overdue challengesin Ken
tucky to inadequateallocationsofmoney
for the defenseof the poor.

It is commonknowledgethat Kentucky
ranks among the lowest states in the
country in many critical education
categories.It is notverywell known that
Kentucky ranksat thebottom in its com
mitment of money to the defenseof in
digent citizensaccusedof crimes.Only
4 juridictions allocateless per indigent
criminal casethan doesKentucky. The
national trend of fair compensationfor
attorneysrepresentingindigentsaccused
of crimesis inexorable,and eventually
will evenreachKentucky.
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STATEWIDE CAPITAL DEFENSE FUND PROPOSED
RepresentativeMartin Sheehan’s1990RegularSessionBill

How many capital casesdoes the
public defender systemhandle each
year at the trial level?

I’m told by DPA it is about 80-90per
year.

What causedyou to addressthe prob
lem of Inadequate compensationfor
attorneys representingIndigent capi
tal clients?

As a criminal defenseattorney and a
formerpublic defenderitwas impossible
not to noticethat Kentuckyhada major
problem in the areaof public defender
financing, particularly in capital cases.
The major eventthat servedasa catalyst
for reform was a Kenton County
rape/murdertrial styledCommonwealth
of Kentuckyvs. GregoryWilson. Iii this
case,the trial judge searchedin vainfor
months seeking competent counsel to
representthedefendant,andwasliterally
forced to plead with the local bar for
someoneto stepforth. Oncecounselwas
fmally appointed it becameincreasingly
clearthat the local public defender’sof
fice lacked sufficient resourcesto ade
quately compensatethem. There simply
was notenoughmoney to defendsuch a
major action without crippling therest of
thepublic defendersystem.

The problem intensifiedwhen a dispute
arose as to whether the fiscal court
should,orcould,beorderedto contribute
to the costsof the defense.The county
contended that budgetary constraints
would not allow them to offer any addi
tional funds beyond their $5,000.00
yearly contributionto the system.

Thus, this singlecapitalcasehighlighted
threemajor problemswith our present
system,to-wit:

1 The difficulty of finding competent
counselatthelocallevelforcapitaltrials;

2 Thefinancialburdensuchtrialscould
placeon thecountyfiscal court;

3 Thecrippling effectthat the financial
burdenof suchtrials placeson the local
public defendersystem.

What areyou proposing asa solution
to this problem?

To help resolve the problem, I have
drafted legislation to introduce in the
1990RegularSessionof the General As
sembly which would establish a
statewidecapital defensefund.l’his fund
would be fmancedby a tendollar $10
surchargeonall misdemeanorand felony
convictions. Such a fund would enable
the State Public Advocate to create a
capital defenseteam to handle all in
digent capital caseson a statewidebasis.

Why doyou think this approach Is the
bestavailable approach?

To becompletely honest, the best avail
able approach would be simply to ade
quately fund the Department of Public
Advocacy from the general fund.
Kentucky’s currentfinancial crisis,how
ever, makes such increasedfundingun
likely.

This approach allows us to immediately
addressa major problem without placing
additionalburdenonthe taxpayerby fur
ther depletingthe generalfund. It offers
a realistic meansof generating increased
revenue for the public defender system

without taxing thecomrnonmanapenny.
Additionally, it placespartof the burden
of operating our criminal justicesystem
on the users of that system- the con
victed criminal. Finally, by establishing
a statewide capital defenseteam, the
competenceof attorneysdefending such
crimes should be greatly enhanced,and
the burden that such trials placeon the
local public advocatesand countyfiscal
courtsshould be relieved.

How much moneydo you expectthis
to generate?

Estimates have placed it around
$700,000per year.

How have Judges, prosecutors, and
countyJudgeexecutivesreactedto this
legislativeapproach?

At this point, reaction hasbeenfairly
limitedalthough all feedback that I have
receivedhas beenextremely positive.
Hopefully, exposure such as this will
generatewidespreadsupport for the con
cept.

Doesan Indigent criminal defendant
have to pay this $10.00fee?

In all criminal casesa trial judge should
have the discretionto "write off’ court
costs as uncollectible. This proposalis
not intended to restrict suchdiscretion.

How will the $10.00 fee be collected
from indigents?

The $10.00 fee will be collected with
other courtcostsandfinesleviedby the
trial court.

Who will do the collecting?

The fee will be collected by the court
clerkandforwardedto thestatetreasurer
for placement in the newly-created
public advocacyfund.

Do you think there Is any conflict In
money coming from criminal defen
dants to fund thiscapitaldefenseeffort
In light of the fact that DPA benefits
from the fining of a criminal defen

RepresentativeMartin Sheehan
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dant, the samedefendant thatDPA Is
charged with representing?

No. The situation is no different from
DPA receivinggeneral fund revenues,a
portion ofwhich aregeneratedfromfines
and court costslevied by the trial courts.
To think that a public advocatewouldnot
zealously represent his client because
$10will go to suchfunduponconviction
isabsurd.

If aconflict exists,it existsin theoryonly
andis inherentin anysystemwherethe
stateis fmancingits public defenders,as
well as its prosecutors.

Why did you chooseto not include
motor vehicle and DUI offenses in
your bill?

The decisionto exclude traffic offenses
was not takenlightly. The basic reason
for such exclusion was that public
defendersgenerallydonotrepresenttraf
fic offenders.Thetheoryunderlying this
legislationis to placepartof the burden
of financingthepublic defendersystem
on theusersof thatsystem.

How much more money would be
generated if you had included motor
vehicleand DUI offensesIn your bill?

Approximately $1.6million dollars.

Why did you decidenot to put a filing
feeon civil casessincethat would raise
somuch moremoneyandnothavethe
collection problems that will exist In
the criminal conviction cases?

As stated above, the theorybehindthis
proposalis to makethosethat burdenthe
systemhelp finance it. As such,the use
of a surcharge in civil caseswas not
considered.

Had you done that, how much money
would you expectto be generated?

To my knowledge this figure hasnot
beenestimated.

Rep.Sheehan DemocratLudlow, rep
resentsthe65th District. He has a J.D.
from Salmon P. ChaseCollegeof Law.
He is apartPresidentof theKenton Co.
YoungDemocrats.He is theTreasurerof
theKenton Courtly DemocratClub.

RepresentativeSheehan’sProposedCapital
DefenseFund Bill:

AN ACT RELATING TO COURT COSTS.

Be it enactedby the GeneralAssemblyof the Commonwealthof Kentucky:

SECTION 1. A NEW SECTION OF KRS CHAPTER 23A IS CREATED TO
READ AS FOLLOWS:
1 Inadditionyotherouitcostorfee,thereshallbeassessedapublicadvocacyfeeoften
dollars$10in eachcriminal caseotherthanmotorvehicleoffensesunderKRS Chapters186,189,
or l89A which resultsin aconviction.The impositionof thisfeeshallnotbeprobated,suspended,
orotherwisenotimposedunless.afterreasonableinquiryby thetrialcourtintothefinancialcondition
of thedefendant,the court makesafinding en therecordthat impositionof thisfeewould impose
anunduefinancialhardshipon thedefendant.
2 Feesimposedunderthissectionshall becollectedby thecircuit clerkandtransmittedto thestate
treasurerfor placementin the public advocacyfund.

SECTION 2. A NEW SECTION OF KRS CHAPTER 24A IS CREATED TO
READ AS FOLLOWS:
1 In addition to anyothercourt costor fee,thereshallbe assesseda public advocacyfee of ten
dollars$10 in eachciizninalcaseotherthanmotorvehicleoffensesunderKRS Chapter186, 189,
or lS9A which resultsin a conviction.Theimpositionci thisfeeshall not beprobated,suspended,
or otherwisenot imposedunless,after reasonableinquiry by the trial judge into the financial
ccrtditionof the defendant,thecourtmakesafinding on the recordthatimpositionof this feewould
imposeanunduefinancialhardshipon thedefendant.
2 Feesimposedunderthis sectionShallbecollectedby thecircuit clerk andtransmittedtothestate
treasurerfor placementin thepublicadvocacyfund.

SECTION3. A NEW SECTIONOFKRS CHAPTER31 IS CREATED TO READ
AS FOLLOWS:
1 There is herebycreatedin the statetreasuryapublic advocacyfund which shall not lapseand
whichmaybeexpendedonly by the departmentof public advocacyfor thefollowing purposes:
a Defenseof indigentpersonchargedwith capital offenses;
b Psychological,psychiatric,medicalandsocialevaluation,treatment,and testimonyrelating to
personschargedwith capitaloffenses;
c Investigativeservices,with regardto criminal defenseof personschargedwith capitaloffenses;
d Laboratory services,the servicesandtestimonyof expertwitnessesandsimilar servicesrelating
to thecriminaldefenseof personschargedwith capitaloffenses.
2 Moneys in thepublic advocacyfund shall not be expendedfor anyotherpurposethan one
permittedherein,until theendof eachfiscalyearatwhichtime they shallbe transferredtothe general
operatingaccountof the Departmentof Public Advocacy.
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STATE FUND FOR DEATH
DEFENDANTS

By Jeanne buck Kentucky Post Staff
Reporter

and the resourcesto pay relatedex
penses.It also would relieve the
financial strain now facing public
defendersystemsand county fiscal
courts,he said.About 80 to 90 such
casesgo to trial eachyear.

generate additional revenue for the
public defendersystemwithout rais
ing taxes or without depleting the
general fund."

State Rep.Martin Sheehanwants to
createa statewidefund that would
pay legal expensesfor poor defen
dants facing the death penalty.
Sheehan, a Democrat from
Covingtort, has drafted legislation
that would place a $10 surchargeon
court costspaid by defendantscon
victed of misdemeanorand felony
offenses.Traffic offenderswould be
excluded.

Representativesof the statePublic
Advocate’s Office and local public
defenderprogramssaytheyhavedi!
ficulty attractingexperiencedattor
neys to death-penaltycasesbecause
of the many hoursof work and low
pay involved. In addition,countyfis
cal courtsarebalking atpayingsome
relatedlegalexpenses.

Sheehan,a lawyer, saidhedecidedto
draft the bill after a Kenton County
murdercasein which Circuit Judge
RaymondLape Jr. posted notices at
the courthouse saying he was
"desperate" to find public defenders.

Neal Walker, chief of the Major
Litigation Sectionof thestatePublic
Advocate’s Office, called Sheehan’s
proposal"visionary."

Sheehan said he estimates that
$700,000would be raisedannually
by sucha surchargeon courtcosts,
whichnowrangefrom $42.50to $65.
Sheehansaid the money would
enable the Kentucky Public
Advocate’s Office to createa tearnof
layersto handleall death-penalty
cases in the state that involve in
digents.

William Hagedornand John Foote
volunteered to represent Gregory
Wilson three months beforethe trial
in September 1988. Deanna Den
nison also agreedto assistDennis
Alerding, who representedWilson’s
co-defendant,BrendaHumphrey.

Kenton County Judge-Executive
Robert Aldemeyer said Sheehan’s
bill appearsto be a step in the right
direction. "We are going to have to
get some relief from the situation,
becausethesekind of court cases-

anykindof courtcases-havenothing
to do with the county,"Aldemeyer
said.The fund also would pay for

psychological and medical evalua
tions, investigative services,
laboratorytests,andexpertwitnesses

Lapesubsequentlyordered thecoun
ty fiscal court to pay thefour lawyers
a total of $20,500.But Lape saidthe
moneymust comefrom statefunding
the fiscal court normally passesonto
the local public defenderprogram -

not from countymoney.

Sheehanwants the bill to be con
sideredin the 1990GeneralAssemb
ly session,which beginsin January.
He said it would ensurethat defen
dants facing the deathpenaltyhave
the benefit of experiencedattorneys

"The attorneys, the prosecution,the
courtsthemselvesare all under the
jurisdictionof the statejudicial sys
tem andit’s unfair that the taxpayers
of this county should be burdened
with paying thoseexpenses."

Robert Carran,director of Kenton
Gallatin-Boone Public Defender
Inc.,haschallengedthe order andthe
matter is pending before the Ken
tucky Court of Appeals. Carran has
contendedthatthe fiscal court should
be responsible for providing extra
funding.

Sheehansaidhe believesit is fair to
put part of the burdenon convicted
crirnin-als. "It’s a realistic way to

-KentuckyPost,September4,1989.

Fact #6

The Death Penalty mens Executing Children.
There are over 30 young peoplenow sentencedto diefor crimescommittedbeforetheywere18 years

old. Somewereasyoung as15, Three have beenexecutedalready.

For more information:
NationalCoalitionto Abolish the Death Penalty, 1419V, St., NW, Washington, DC20009

It’s easy to believe in the death penalty
if you ignore the facts.
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CAPITAL TRIAL DEFENSE
WrittenInterviewwith Bill Radigan

You are a prominent Kentucky
criminal defense attorney who has
defended capital clients. How were
you and are you affectedby your client
being sentencedto death?

Whenmy client BrianKeith Moorewas
sentencedto deathin Octoberof 1984 ii
wasprobably one of thegreatestshocks
that I have everhad.Theimplicationsof
sucha result aremindbogglingto saythe
least. Regardless of what your client
might or might not have done, you are
now saddledwith the responsibility for
the result. As such, it is something that
stayswith you andnow, nearly5 years
later, I am still working on that same
case.It is the senseofresponsibilitythat
I feelthemost.

Often victims of seriouscrimes,espe
cially the family of victims of capital
murder, have harsh feelings toward
defenselawyers who fight hard for
their capital client. What are your
reflections aboutthat experience?

If somethingever happenedto my wife,
I am certain that my feelingstoward the
defendant could be readilydescribedas
"harsh". That feeling would probably
bleedover towards his attorney. I think
that is a natural and response to have
anger towardsthose who have hurt you
or thosewhoyou love.With this in mind
I have to have senseof understanding
towards the family of victims of capital
murder, or for that matter, any crime.
The problem that I have the most dif
ficulty dealingwith is the senseof venge
ancethat I sometimesfeel.The concept
of an "eye for an eye" is somethingthat
I thoughtsocietyhad outgrown.Unfor
tunately you still find it in existence.

What are the hardest aspects of
defendingcapital clients?

Without questionit has to be the time
involvedand the dedicationthat has to be
given to defending capital clients. An
acquaintanceof mine who hadbeena
Public Defender for a numberof years
and had gone into private practice was
askedto represent a client on a capital
case.It nearly ruinedthe practiceof law

hehad developed.He had a difficult time
recoveringfrom it both professionally
and financially. When youaccepta capi
tal caseyouhaveto makeacommitment
that that particular casewill be your
primaryresponsibilityregardlessofwhat
might comedown the road.

Why have you beenwilling to takeon
the immenseresponsibility of defend
ing a capital client?

There are probably2 primary reasons.
First, I think its somewhataberrantthat
thestatecanjustify theconceptof taking
alifeinthisdayandtime. Itcannotbe
allowedto occur. Secondly,if anydefen
dant in a criminal caseneedsassistance,
it would beone facinga capitalcharge.I
havean obligation to provide that typeof
assistanceto such individuals.

Having gone through the extraordi
nary processof a capital trial, do you
feel the deathpenalty serves a useful
purpose In our criminal justice sys
tem?

I will not go throughthe litany of argu
mentsagainstthedeathpenalty.Thelack
of a deterrenteffect, the economiccost
of such litigation, the burdenonthe

courts and the personnel have all been
studied and discussedby individuals
much more qualifiedthan I am. Simply
stated,the answerto your question is no.

What kind of money and resources
does It take to fully defend a capital
client In Kentucky?

It is nearly impossible to make anysuch
assessment,but let me try to put it into
perspective.SinceI havebeenin private
practice, I havebeeninvolved in 2 death
penaltycasesat the Circuit Court level-
one went to trial, and the other was
resolvedby a pleato 20 years.

In the case that went to trial, I spent
nearly 120 hours in court andwell over
200 hours out of court- all in 1984. This
doesnot include the year that I spenton
the casewhile at Public Advocacy.This
amountsto nearly2 monthsof billable
time,or approximately $24,000.00.I was
paid$2,000.00for that particular case.

In the casethat was eventuallyplead to
20 years,I spentover 40 hours in court
andsome120hoursoutof court.Forthis
month’s worth of time, I receivedthe
grandtotal of $500.00.

Soin answerto your question,Kentucky

Bill Radigan

NLADA PresidentComments on Death Penalty Fees

JamesNeuhard,Presidentof NLADA, Chairof theAmericanBarAssociationBar
InformationProgramBIP, and headof the Michigan State Appellate Defender
Office SADO, respondedin May to a requestby theUnitedStatesAdministrative
Office of the Courts AO for commentson the establishment of guidelines for
attorneycompensationin federalcapitalcasesanddeathpenaltyhabeascorpuscases.

In his responseNeuhard discussedthe myth that lawyers have a duty to handle
criminal casesfor freeor belowcostand the threatwhich that myth posesto adequate,
effectiverepresentation.Setting outfactsaboutofficeoverhead,noting that attorneys
in othertypes of casesare notsubjectedto feecutting, andexplaining howdifficult
death cases are, Neuhard suggestedusing overhead as the basepoint, plus a
reasonable fee, in establishingfee guidelines. He stated that a "reasonable
bellwether for settingfeesin a district in a deathpenaltycaseswould be to refer to
current Bankruptcy and otherfee shifting rates." He offered his assistanceandthat
of NLADA andBIP as the Administrative Office continues to grapple with the
question of attorney fees in deathpenalty cases.

Reprinted by permissionof NLADACapitalReport.
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doesnotbelieveit takes much money at
all to defenda capital client. But perhaps
your question shouldbe rephrased-how
much should it take to fully defend a
capital client in Kentucky?

First, there shouldnotbea fiat fee.Cases
will vary in the amountof timerequired
to properly representthe capital client,
anda"cap" wouldbe an artificial limita
tion. Second,aprivateattorneyshouldbe
paid anhourly rate for his work probably
in the range of $50.00to 100.00per hour.
If Kentuckywants private attorneysto
be willing to work on death penalty
cases,then the statemustbe willing to
spend the neededmoney.

The Department of Public Advocacy
has been able to payattorneys han
dling capital casesonly $2500, the
lowestattorney fee In the nation for a
capital defense. Is that enoughfor an
appointed lawyerIn Kentucky to doan
adequatejob?

If you brokedownthe hoursthat I spent
onmy last capitaltrial by the amountof
moneythat I received,thenI would have
beenpaid at less than minimum wage.
Suffice it to saythat my partner wasnot
exactlythrilled at my takingover thecase
simply for financialreasons,eventhough
sheunderstood why I did it and in fact
encouraged me to do so. The biggest
problem with this maximumfee is that
privateattorneyscanonly afford to

"volunteer"their time infrequently.

They simply cannot afford to take on
many caseslike this andstill be able to
pay their bills.

Seven of Kentucky’s death row In
mateshad criminal lawyersrepresent
them who are now In prison, dis
barred, or disciplined by the bar, or
left the professionbefore being dis
barred.Canthe ultimate decisionsur
vive that kind of representation?

This is probably a more complicated
question than you initially might think.
My initial responsewasto categorically
challenge such representation. How
ever, in all fairness, you would have to
look at eachindividual caseto seeif the
reasonfor the disciplinary action could
in any way be linked to the attorney’s
representationat trial. In all fairnessthe
question cannot be answeredin general
terms.

Do you think capital punishment for
drug dealers will have any influence
on the drug problem In Kentucky?

I seemto recall in the Middle Ages in
England a serf could be executed for
hiding food that was supposed to be
turned overto theKing. Suchconceptdid
not survive the growth of what wenow
call civilization. The ideaof expanding
the deathpenaltytothose who deal in
drugs seemsto me to be a knee-jerk
reaction by the general population to
what is now being called thenumberone
problem in the United States.I hopethat
reasoned minds will be able to under
stand anddifferentiate the necessityfor
the deathpenalty to suit certain crimes
only. But I havebeen wrongbefore.

Any other thoughts?

In my region of the state I have seen
recently 2 Commonwealth’s Attorneys
fighting over the"honor" of prosecuting
a defendant in a possible capital case.
Obviously this is beingdonesimply for
the publicity that can be gained by
prosecuting what is becoming a
notoriouscase.It angersme - and even

more frightens me- that such actions
occur.Unfortunately,it seemsto be a

reflection of a large segmentof our
society.There arenorational reasonsfor
the death penalty to exist. It is unfor
tunately merelya return to the conceptof
revenge, without any thought pattern
beyond that. I realize that I am in a
minority onthese thoughts.However,to
me they are important enoughto be a
framework of my personal philosophy.
That is why I believethat it is important
for private attorneyslike myselfto main
tain their involvementhi deathpenalty
cases,and to continueto practice what
they believe.

WILLIAM M. RADIGAN
Richard,WalkerandRadigan
800 RepublicBuilding
429 West MuhammadAli Blvd.
Louisville, Kentucky 40202
502 569-2777

Bill graduatedfrom UniversityofLouis
ville Law Schoolin 1975.He workedat
DPA from 1975-1983. He has been a
partner of Richard,Walker& Radigan
from 1984-present,specializingin per
sonal injuryandcriminal law.Bill’s two
most recent capital cases were Brian
KeithMoore trial in 1984;cert. petition
filed 8/89and TyrusMozeeJefferson
Countyconflictcase-plea to 20 years.

AverageAttorney Hours DocumentedCases
Capital Post-Conviction

State State U.S. Federal Federal U.S.
Lower Supreme Supreme District Circuit Supreme

Court Court Court

Nationvide 887 506 123 606 573 428
24 States - Tuneand ExpenseAnalysis in Post-coiwicnonDeathPenaltyCases,Preparedby RobertSpangenbergfor the Florida Legislatureand

Officeof the Governor Feb. 1987

Hourly Ratesfor Capital Cases
In California are Raised

Effective June 1, 1989, California
compensationrates for appointed
counselincreasedfrom $60-$75per
allowable hour for deathpenaltyrep
resentationand from $50 - $65 per
allowable hour for caseson review.
These samerates apply for associate
counsel. In addition the reimburse
ment rate for paralegals and law
clerksisnow$25 perallowablehour.

PLEAD GUILTY
SAVE A TREE

The defendant allegedin his appeal
that the trial counsel failed to ef

fectively advise of the range of
punishmentavailable; he adds that
said counsel told him it would save
"a lot of paperwork" if Mannawere
to go aheadand plead guilty. The
Court of Appeals ruled the law in
Kentucky does not require that a
criminal defendant be informed of
every possible consequenceand
aspectbefore pleading guilty.

Mannsv.Commonwealth.87 CA 2369.MR
Judgmentaffirmed.Courtof Appeals.June
30,1989.Not to bepublished.
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WEST’S REVIEW

KENTUCKY COURT OF
APPEALS

BATSONNOT APPLICABLE TO
GENDER

Hannanv. Commonwealth
36 K.L.S. 8 at 12
July 21,1989

The issuein this casewas whetherthe
commonwealth’s alleged use of
peremptoriesto strikefemalejurorsvio
lated the EqualProtectionClausein the
same manner that the racially dis
criminatory useof peremptoriesdid in
Batsonv. Kentucky,476 U.S. 79, 106
S.Ct. 1712, 90 L.Ed.2d69 1986.The
Court held that "Batson,supra, doesnot
offer any authority for the extension of
the principles containedtherein beyond
racial discrimination."

The Court also held that, in any event,
Hannanhad failed to make out a prima
facie showing of discriminationas re
quired by Batsonsincealthough70%of
the jury panel was female; more men
thanwomenwere struck.

MARiTAL PRIVILEGE/
STATEMENTS OF WITNESSES

Farley v. Commonwealth
36 K.L.S. 9 at 11
August 18, 1989

In this case the Court held that KRS
421.2101,the maritalprivilege, which
makes confidential "all knowledgeob
tained by reason of the marnage rela
tion...," does not include ‘physical
evidence.Thus, the statutedidnot forbid
theevidentiaryuseofaphotographof the
defendantinvoluntarily surrenderedto
police by hiswife.

The court also held that no reversible
error resultedwhena prosecution wit-

nesstestifiedthat hehad given the police
a written statementbut the officer in
volved denied ever recording the
witness’ statementandno written state
mentwasproducedunderRCr 7.26.The
Court held that, absent a showing of
prejudice, "not every failure to comply
with RCr7.26requiresautomatic rever
sal."

LESSER INCLUDED OFFENSES
UNAUTHORIZED USE OFA

VEHICLE/ TRUTH IN
SENTENCING - ‘PRIOR

OFFENSE"
Logan v. Commonwealth

36 K.L.S. 10at
August25, 1989

Loganwasconvictedof receivingstolen
property basedon his possessionof a
stolen van, Logan’s defensehad been
that he thought the van belongedto a
friend. Under this evidence the Court
held that Logan was not entitled to an
instruction on unauthorizeduse of a
vehicle."Logan’s testimony,if believed,
would appear to exoneratehim of any
criminal wrongdoing,ratherthanconvict
himof unauthorizeduseof a vehicle."

Logan alsoargued that a priorconviction
introducedduringthe sentencingportion
of his trial pursuant to KRS 532.055
shouldhavebeen excludedasnot truly
"prior" since hisconviction of that of
fense followed the commissionof his
presentoffense. The Court disagreed.
"Both the offenseand the conviction in
questioncertainlyoccurredprior to the
trial of thepresentcase,andtheirusewas
in accordancewith boththe plain mean
ing and the broader purposeof the
statute."

Cars not ‘Weapons’ Court Says

TheKentuckyCourt of Appealsdeclinedto
definemotorvehiclesas"deadlyweapons"
but saidanyvehicle drivenby adrunk"can
be asdangerousasapersonwith afireann."

In an opinion written by JudgeJudy West,
the court concurredthat ‘while a deadly
weaponordinarily is a dangerousinstru
ment,not every dangerousinstrumentis a
deadly weapon."Threejudgesof the ap
peals court said Kentucky courts already
recognize that motor vehicles may be
dangerous instruments-an important dis.
unction. The ruling came in a Jefferson
County case involving the death of a
woman whosecarcrashedinto the rearof a
tractortrailer that hadbeen stoppedon 1.64.

The crashoccurred at 2 a.m. Jan.24,1987.
The appealscourt opinion said evidence
showedthat the truckdriver, Dwight David
Bali, wasintoxicated.Hehad run outoffuel,
stoppedhis rig in a traffic lane andfailed to
setup emergencyreflectors.

The deadwoman’s minor son,RonaldClark
Shepherd, filed suit under a Kentucky law
that allowschildrenunder18 tosueif some
onecausesthedeath ofaparentby"careless,
wanton or malicious use of a deadly
weapon." Jefferson County Circuit Court
ruled thatmotor vehicleswerenot covered
by the penal code’s definition of deadly
weapons.Examples listed in the code in
cluded knives, clubs, guns, and karate
sticks.

Shepherdcontendedon appealthat the list
was not all inclusive. The appealscourt
agreed that the list is not all inclusive, but
saidneitherthe legislaturenorthe supreme
court had specifieda vehicle as a deadly
weapon.

Linda West

There were norenorted casesfor
KentuckyPost,August5, 1989

the United States upreme Court
or the Kentucky SupremeCourt
inJuly and August,

October1989/theAdvocate16



THE DEATH PENALTY

Here’s the story of
the last public.

hanging
About that last public hanging in
Kentucky

Here’s the background,saysAssis
tant Attorney General Perry T.
Ryan of Lexington:

. 1920, the General Assembly
amendedthe 1910electrocutionlaw
to include public hanging for rape or
attemptedrape.It calledfor the event
to take placein the countywhere the
crimeoccurred.

The last public hanging, that of
Ralney Bethea,took place Aug. 14,
1936,in Owensboro,arid it attracted
20,000 witnesses.The picnic-and-
circus atmosphere,covered by the
New York Times,Chicago Tribune
and other national publications,
createdso much outrage that it was
the last- andthe last public execution
of anykind anywherein the United
States.

Thelast legalhangingin thestatewas
that of Harold Van Venison. It oc
curredJune 3, 1938, in Covington.

In 1938,when the law wasrepealed,
only onewhite manhad beenhanged,
in Livingston County’s Smithland.
Thevicthn a pregnantwhitewoman.

Former UK Professor George
Wright, director of Afro-American
Studiesat the University of Texas
haswritten Racial Violencein Ken
lucky, 1865-1940:Lynchings, Mob
Rule and Legal Lynchings. To be
published in January by the
LouisianaStateUniversityPress.

By Dick Burdette, Columnisi. Permission to
ReprintGsntedby Lexi,iggonHeraldLeader.

Kentucky’s Death Row

AiofSepsesnberl,1989
Men. 25

T.:: .26...

White : 21
Non.Whiie. . :. 6..

TheRogerWarrenhangIng,May7,1911at theFránkfbrtJail

An exhibit entitled"SeldomSeen,"is currentlyon displayat the Kentucky Historical
Societyat theold Capitol in Frankfortuntil January,1990.It includes thenooseshown
hereusedat the last public hanging- that of Roger Warrenin 1911.
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BOOK REVIEW

E.P. Evans
The Criminal Prosecutionand Capital
PunishmentofAnimals
FaberandFaberBostonandLondon
336 Pages1987
$7.95

A professorof mine usedto saythat the
Middle Ages do notwarrantthepopular
term "The Age of Faith," but shouldbe
referred to insteadas"the Ageof Law."
A recent reissuein paperback of E.P.
Evans’ book, originally published in
1906,provides somediverting evidence
to supportthat interpretation.

Evans1831-1917details a numberof
legal cases,chiefly from the lateMiddle
Ages although there arelater examples
aswell, one asrecentas 1906 in which
animals-rats, slugs, weevils, locusts,
pigs, mules, cows, dogs- were prose
cuted on chargessuch as murder, bug
gery, and the desmiction of crops. The
animalswere representedby counseland
were subject to sentencesincluding
anathematization, banishment, and
public execution by hangingor burning
alive. A few examplesshould suffice:

New in the Death Penalt:
Library

1. Motions Manualfor Capital Cases-

Ohio DeathPenaltyTask Force.

2. Materials from the MennoniteCentral
Committee: Capital Pwzislsment Study
Guide for Groups andOrganizations
Zehr, Howard. Mediating the Victim-
OffenderConflict Zehr,Howard.DeathAs
A Penalty: a moral, practicalandiheologi.
caldiscursionChoose Life pamphlet
Statementon the DeathPenalty Mennonite
CentralCommitteeU.S.PeaceSection.

3. Arbuthnot,Jack. Juror’s Views on Due
Process and the Death Penalty: A
SociomoralFrameworkfor Voir Dire and
Jury Selection

4. When the State Kills.. .the death penalty:
a humanrightsLrsue.Amnestylniemational

5. 1989 SurveyofState Legirleeion.Nadon
al Coalition to Abolish the DeathPenalty.

In 1386,the tribunal of Falaisesentenceda
sowto be mangledandmaimedin the head
and forearms, and then to be hanged, for
having torn the faceandarms ofa child, and
thus causedits death....As if to make the
travestyof justice complete, the sow was
dressedin man’s clothesand executedon
the public squarenearthe city-halL..

And again:

[1] n a case of infanticide, it is expressly
statedin the plaintiff’s declarationthat the
pig killed the child and ate of its flesh,
"althoughit wasFriday," andthis violation
of the jejuniwnsextae,prescribedby the
Qiuivh,wasurgedby theprosecutingattor
ney andacceptedby thecourt asa serious
aggravationof the pocker’soffenses.

Things did not always go poorly for the
animalshowevec

Inthecaseof JacquesFerron,whowastaken
in theactof coition with a she-assatVanvres
in 1750,andafter dueprocessof law, sen
tencedto death,theanimalwasacquitted on
thegroundthat shewasa victim of violence
and had not participatedin her master’s
crime of her own free-will. [Community
members]signeda certificatestating that
they had known the said she-assfor four
years, and thatshehadalways shownher
selfto be virtuous andwell-behaved....

Thisis abooktobesavoredby thosewith
a taste for archaic juridical trivia As
striking as Evans’ material is, his
resolutely superficialtreatmentmakesit
ofmerelyantiquarian,ratherthan histori
cal, interest.Unfortunately,hemakeses
sentially no attempt to explain the od
dities he documentssowell, and somis
sesthe real storieshere. Forinstance,the
many casesof pigs killing babies,often
in their cradles, raisesthe obviousques
tion: How and whydidsomany pigs get
to somany babies?

The secondand shorter, sectionof the
book is an essaycomparing modernin
1906penologicalpracticeswith thosein
the Middle Ages. Evansdiscusses,but
doesnotsucceedin answering,questions
about the relationship betweenthe
variouscausesof- andmoral responsibil
ty for- crime and its punishmentespe
cially the deathpenalty. He recognizes
that criminal behaviorcanhave

varyingpsychologicalandsocial causes
"thepresentegoisticorganizationofour
social and industrial system... and the
brute forces of ignorance driven to
despairby the dishearteninganddebas
ing pressureof poverty.., the unjustand
injurious conditionsof life, that society
itself hascreated.", but takes the view
that society’s concern should be to
protect itself against every criminal as
sault, "no matter what its sourceor char
acter may be." He alsothinks in 1906
that the insanitydefenseis usedtoooften.
This all ties back into the treatment of
animalsearlierin thebook:

If it couldbe conclusivelyproved or even
rendered highly probable, that the capital
punishmentof an ox, whichhadgored amen
to death, deterredother oxen from pushing
with their horns, it would be the unques
tionable right and imperative duty of our
legislatures and tribunals to re-enact and
executeold Mosaic law on this subject. In
like manner, if it can be satisfactorily
shown that the hanging of an admittedly
insaneperson,who hascommitted murder,
prevents other insane personsfrom per
petralingthe samecrime... it isclearly the
duty of society to hang such persons,
whatever may be the opinion of the
[psychiatrist] concerning their moral
responsibility.

More than 80 yearslater, societyhasstill
not succeededin achieving general
agreement on the issuesof crime and
punishment Evans discusses.

WOODSON SMITH
Advisor,Student Publications
Kentucky StateUniversity
Frankfort

WoodsonSmith
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BAD CHECKS, DEBTOR’S PRISONS,AND PROSECUTING ATTORNEYS
State v. Orth and CriminalJusticePolicy

Whilethedecriminalizationof indebted
nessis a constitutional promise in
America, the so-calledbad-checklaws
have renderedit a promiseoftenbroken;
thejailingofpoorpeoplefor insufficient-
funds checkshadbeencommonplacein
some localities. A recent and unique
decision of West Virginia’s highest
court, Statev. Orth, maybetheharbinger
of a policy shift. TheOrthdecisionends
the prosecuting attorney’s role as the
handmaidenof commercialbusinessin
terestsand enhanceseconomic class
neutrality, in thecriminaljusticesystem.

FACTS OF THE CASE

A local courthad convictedNancy Orth
for giving two worthlesscheckstotaling
$5,600at a racetrackin Wheeling.The
West Virginia Supreme Court of Ap
peals’ overturned her conviction, saying
the racetrack hadreason to believe the
checkswere worthless when it cashed
thembecauseOrthhadbouncedsix other
checksin questionand becausetheWest
Virginia worthlesscheckstatutespecifi
cally did not apply where someoneac
cepting a check"knows. . . or hasreason
to believe" the checkis notgood.

More interesting, the court went on, in
dicta, to castigate the common practice
of the prosecuting attorney’s office of
bringing criminal chargeson worthless
checksfor merchantsandthen dropping
the charges if and when restitution was
made. "The prosecutorial servicesof the
statearenot for private usein civil debt
collection," Chief Justice McGraw
wrote. "Prosecuting attorneys in this
state arenot authorizedto divertcases
prior to bringing formal chargeswhere
there is probable cause to believe the
accusedis guilty."

JusticeBrotherton’sconcurringopinion
was even bolder: "The assistant
prosecutor’sarrangementwith Orth to
forestall presentmentof the bad check
warrantto the grandjury, solong asOrth
made restitution to Wheeling Downs,
cannotbedisguisedassomesort of plea
bargainingarrangement.... Therestitu
tion arrangement,in fact, constituted

debt collectionby a governmentofficial
for a private party andborders on mal
feasancein office."

The prosecutor’s practicewas notanex
ercise of permissible prosecutorial dis
cretion, the court said,becausesuchdis
cretion applies only where the
prosecutor,in goodfaith, doubts theguilt
of the accusedor feels the case is not
capable of adequate proof. The court
reiterated its earlier opinion in Stater
rel. Ginsbergv.Naum,2 whichheld that
becauseit is thelegislature’sfunction to
define what activity is a crime, a
prosecuting attorney has a nondiscre
tionaiy duty to prosecute when he has
probable cause to believe that any
criminal law has beenviolated and a
conviction can beobtained.

Section 18
Kentucky Constitution.,

Iinpiisonmentfor DebtRestricted:

Thepersonof a debior,w’here thereis
notstrongpresumptionoffrmid,shall
not be continued,in prison.after.
delivering up his estatefor thebenefit
ofhis creduorsLucatnerasshall.
beprescribedby law

JAILS AND DEBT COLLECTION
Dickens’ poignant descriptions of
Englishdebtor’sprisonsarehistorically
accurate. Even in early colonial
American,debtor’s prisonswere at times
common,but the new Americannation
outlawed the practice by the early
nineteenthcentury.Most stateconstitu
tions specifically prohibit imprisonment
for debt,3

American jurisprudencelong has held
that institution of a criminalprosecution
for the actual purposeof collectinga civil
debt constitutes the actionable tort of
abuseofprocess.Thekey elementsof the

tort arethe ulterior motive andthe per
version of the purposeof the criminal
law.4 Thus, where a creditorinvoked the
criminal justice processsimply to force
payment of a civil debt,the debtor could
suethe creditor in a private damagesuit.
American jurisprudencerecordsa num
ber of suchcases.5

What makes the On/i casedifferent is
that it is, apparently, the first time a
prosecutingattorneyhasbeenjudicially
condemnedfor participating in theprac
tice. Interestingly, there have been
severasuch claims against judicial of
ficers. One such case, State ex rel.
Richardsonv. Edgeworth,7is particular
ly informative. It involved several jus
tices of thepeacewhoregularly allowed
businesspeople to institute bad-check.
warrants against customers whose
checkshad bouncedwithout informing
the creditors of the criminalnatureof the
documentsand without obtaining any
proof of fraudulent intent on the partof
the makersof the checks.

In Edgeworth,a deputy had servedtwo
suchwarrantson a destituteyoungfather
in the predawn hours and told him that
he must take him to jail unlesshe imme
diately produced $10 to cover thechecks
and $60 for the fines and costs. The
young man was unable to raise the
money from neighbors and, before
departingfor jail, asked to reenter his
home to getsomesocks.In his bedroom,
theyoungmancommittedsuicidewith a
shotgun.TheMississippi SupremeCourt
ruled that the factscouldsustainawrong
ful deathclaim against the justicesof the
peace based on abuse of criminal
process.

It should be emphasizedthat the mere
fact that anunderlying civil debtremains
unpaid does not mean that a criminal
proceedingcannotbemaintainedagainst
a debtor; the problem arisesonly when
theactualmotive for the criminal charge
is collection of the civil debt. For ex
ample, the Iowa SupremeCourtecently
held in Tomash v. John Deere that a
tractor dealer’s actions in prosecuting
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criminalchargesagainsta defaultedpur
chaserwhosold a mortgaged tractor to a
third party did not constituteabuseof
processbecausethere was no evidence
the seller had threatenedthe purchaser
with prosecution if paymentswere not
madeor anyotherproof that anunderly
ing motive was collection of the debt.

SOCIAL JUSTICE IMPLICATIONS

Radical criminologists long have sug
gested that the criminal law exists to
serve the dominant economicclass.
Politics aside, there canbeno doubtthat
the justicesystemdoesperpetuateexist
ing socialandpower relationships.Even
moderatecritics haveacknowledgedthat
the criminal justice system "to a very
large extent consistsof the membersof
one social class putting members of
another socialclassin jail"9 becauseit i
mostly "poor, uneducatedor stupid"1
peoplewho areprosecutedfor crimes.

Whether injustices in thecriminal justice
systemarethemselvescriminogenicis a
questionyet unansweredand thesubject
of continuing, strident debate.However,
if criminal conduct is to anydegreethe
result of alienation from the parent
society,a transactionofthe criminal jus
tice system that is economicclasspar
tisan might be expected to undermine

socialallegianceand exacerbatecrime.
One palpable representationof this is
found in labeling theory. It holds that
oncea personis swept into the justice
system, society labels the person as
deviant and criminal, and he or she
respondsby self-conceptualizingas a
criminal. Later antisocial posturing in
evitably follows.

CONCLUSION
The Orth decision grapples with fun
damental societal questions: human
freedomversuspropertyrights, the dif
fering purposesand provinces of civil
andcriminal law, and,obliquely,the root
causes of social, fragmentation and
crime. The immediate result of the
decisionisto halt the actionsofprosecut
ing attorneysas collection agenciesfor
localmerchants.Its broaderconsequence
may be seenas a judicial attemptnot to
weakenthe criminal justiceprocessbut
to legitimate the systemby the elimina
tion of overt systematicinjustice.

MICHAEL CLAY SMITH
UniversityLegalCounsel
AssociateProfessorof Criminal Justice,
Universityof SouthernMississippi
Hattiesburg, Mississippi.

Reprintedwith the permissionof War
ren, Gorham& Lamont,publishers of
the Criminal Law Bulletin.
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PUBLIC ADVOCATES CAN ACCEPT NO FEE

The SupremeCourt of Kentuckyin a
case styled KentuckyBar Associa
tion v. An Unnamed Attorney,
reevaluated the caseof KBA v.
Kemper,Ky., 637 S.W.2d637,KRS
31.2501,andKBA OpinionE-165.

The Courtspecificallyoverruledthe
Kempercase and held that KRS
31.2501 prohibits any part-time
public advocatefromacceptingafee
from a client he was appointed to
representin anycircumstance.

This decision specificallyprohibits
the practice of withdrawing or being
dischargedfrom appointment as a
public advocate and then repre
sentingthe client as a private attor
ney for a fee. The court ruled that
KRS 31.250 1 clearly prohibits a
part-timepublic advocate from ac
cepting any fee from an appointed
client.

Private attorneys can no longer go
before the court and move to
withdraw aspublic advocatesothey
may represent that individual as
private counsel. If the attorney
withdraws as public advocate, the
withdrawal must be complete. In
those counties where specificattor
neysarenot appointed but the local
office isappointed andthen an attor
ney is assignedto that case,it is the
opinion of the Departmentthat the
attorneywho is assignedthe caseis
in the sameposition asif he had been
appointed by the court. In other
words, after this case,once you are
representingan indigent client as a
public advocate,you areprohibited
from representinghim for afeein any
circumstancein the specificcaseto
which you are appointed or anycol
lateral matter arising out of that ap
pointment.

Paul F. Isaacs

Basedon that ruling it is no longer ap
propriate for an attorneywho has been
appointedto a specificclientto represent
that client in that proceedingin anyman
ner except as a public advocate.

PAUL F. ISAACS
Public Advocate
Frankfort
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6TH CIRCUIT HIGHLIGHTS

REVIEW OF GUILTY PLEAS

In Dunn v. Simmons,- F.2d _, 18
S.C.R. 14, 45 Cr1. 2241 1989, the
Sixth Circuit Courtof Appealsheld that
themethodologyand standardsutilized
by the KentuckySupremeCourtdo not
comply with federal standardsfor deter
mining whether a guilty plea is intel
ligent and voluntaryunderthe U.S.Con
stitution.

Prior to trial, Dunnsought to have his
PFO indictment dismissed,contending
that his 1970, 1973 & 1976convictions
were basedupon invalid guilty pleas
sincethey were acceptedwithout Dunn
having intelligently and voluntarily
waivedhis federal constitutionalrights.
The trial judge expressedconcernthat
Kentucky caselaw conflicted with
federal standards for determining
whether rights are validly waived but
overruledthemotion.

Boykin v. Adams,395 U.S. 238 1969,
held that forpurposesof establishingthat
when a state court defendantentereda
guilty plea he alsowaivedfederalcon
stitutional rightsconcerningtrial byjury,
confrontationand self-incrimination,the
stateis requiredto prove thatthepleawas
intelligent andvoluntary.UnderBoykin,
waiver of thesethree important federal
rightscannotbe presumedfrom asilent
record. When a waiver is later chal
lenged,the statecanattempt to show its
validity by introducing the transcriptof
the guilty plea proceedings.If that is not
sufficientor available,extrinsicevidence
can beused.However, asthe Sixth Cir
cuit made clear in Roddy v. Black, 516
F.2d13801975,the statemust make a
clearandconvincing showing with this
extrinsicevidencethat thepleawasintel
ligently andvoluntarilyentered.

Federal law governs the standardsfor
determiningwhethera guilty plea is in
telligent andvoluntary for the purposes
of the U.S. Constitution. In view of
BoykinandRoddy,the Sixth Circuit con
cluded that thosestandardsrequire the
following: First, where the trial court
record is inadequateto affirmatively

demonstratethat theplea was intelligent
and voluntary,the state may not use a
presumptionto satisfyits burdenof per
suasion.Second,wherethe statetries to
satisfy that burdenby supplementingan
incomplete contemporaneousrecord
with extrinsic evidence,that evidence
mustbeclear andconvincing.

Kentucky’sSupremeCourtsaidthat the
presumptionof regularityof judgment is
sufficientto meetthestate’soriginalbur
den of proof. The court did note, how
ever, that the burdenshifts back to the
prosecutionif the defenserebuts the
presumption.The Sixth Circuit stated
that manifestlythismethodologyresults
in a standard different from federal
standardsfor proving a valid waiver of
federal constitutional rights. Although
the Kentuckyprocedureostensiblyper
mits the useof the presumption only to
satisfy a burdenof production,in reality
it maybe usedby the state to carry its
alternateburdenof persuasion.That is
because,if thedefendantoffersno rebut
tal, thestatewill prevail; thepresumption
becomesa substitute for evidencesup
plemenling the conviction record. The
practical effect of this procedureis to
allow the state to prevail by carrying its
burden of persuasion upon the bare
recordof the fact that a conviction was
enteredagainsta defendant.This offends
the requirements of both Boykin and
Roddy.

The Sixth Circuit concluded that the
methodologyandstandardsusedby the
Kentucky SupremeCourt didnotcomply
with federal standardsfor determining
whethera guilty plea is intelligent and
voluntary,and that the Court’s findings
of fact werenot entitled to thepresump
tionof correctnessandwereunsupported
by the record.

CONFESSIONS - RIGHT TO
COUNSEL

A confessionelicited by federal agents
from a suspectwho is in statecustodyon
unrelated state charges and had re
quested appointment of counsel at ar
raignmentonthosechargeswasobtained

in violation of her 5th Amendmentright
to counseL United Statesv. Wolf, -

F.2d_, 18 S.C.R.15, 13,45Cr.L.2305
1989.

Wolf had appearedbefore the Jefferson
CountyDistrict Courtfor arraignmenton
a theft charge.Sherequestedcounseland
the courtorderedthat a public defender
be appointed to representher. After ar
raignment shereturnedto jail. Later that
day, while still in custodyandbeforeshe
had spoken to an attorney, she was
visited byfederal agentswho advisedher
of herMiranda rights. Shesigneda form
waiving thoserightsandconfessedto her
involvement in a schemeto kill the wife
of a former boyfriend.

Edwardsv.Arizona,451U.S.4771981
holdsthat a suspectwho hasexpresseda
desireto deal with the police through
counselis not subject to further inter
rogation by the authorities until counsel
hasbeenmade available to him, unless
the accused himself initiates further
communications with the police. In
Arizona v. Roberson, 108 S.Ct. 2093
1988,the SupremeCourt held that this
prophylacticrule applies when a police
initiated interrogationfollowing a sus
pect’s request for counseloccurs in the
contextof anunrelated criminal inves
tigation.

The Sixth Circuit found a Roberson
violation: Wolf invoked her 5th Amend
ment right to counselat arraignment;she
remainedin custodyanddid notconsult
with counselfrom that time until after
shegaveherstatement; and the federal
agents,notWolf, initiated the interroga
tion that resulted in the statement. The
Court rejected the government’s claim
that Wolf’s requestfor counsel at ar
raignmentdid not triggerthe5thAmend
ment protectionsofRobersonbecauseit
was not made during a custodial inter
rogation.

PROSECUTORS IN DUAL ROLES

In Dick v. Scrogy, - F.2d ........, 18
S.C.R. 17, 11,45Cr.L. 2403 1989,the
Sixth Circuit held that a prosecutor’s

Donna Boyce
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dual role in prosecutingDick’s state
felony assault charge and representing
the injured victim in a civil suit for
damages filed against Dick did not
renderhis conviction constitutionallyin-
firm. The Sixth Circuit acknowledged
that prosecutorsarevestedwith a good
dealof discretion and, regardlessof the
defendant’s culpability, it is unseemly
for suchdiscretion to be exercisedby a
prosecutorwho is not reasonablydisin
terested. However, the Court noted that
politically ambitious and aggressive
prosecutorsareby nomeansuncommon
and the zealof the prosecutorwho covets
higher office or who has a personal
political axeto grind maywell exceedthe
zealof the prosecutor who has the kind
of interest present in the caseat bar. The
Sixth Circuit concluded that absent a
demonstrationof selectiveprosecution,
even a clear appearanceof impropriety
in the participation of the prosecutor is
normally insufficient to justify a
decision, in collateral proceedings,set
ting aside a convictionofonefound guil
ty beyond a reasonabledoubt in a fair
trial before an impartial judge and an
unbiasedjury.

DONNA BOYCE
AssistantPublic Advocate
Frankfort

SteveMirken joined MLS on August
16, 1989. J.D.,University of Tennessee,
1978. He practiced in a private firm in
Hazardwith Kay Guinaneand Bill Pen-
nick from 1979-82,andfrequentlyacted
as assignedcounsel in indigent cases
beforethe HazardDPA office opened.
From 1983-1989,Steveworked for the
NewHampshirePublicDefenderoffice,
the last 4 yearsexclusivelyon homicide
cases. He also taught Trial Advocacy
classesat theFranidinPierceLaw Center
in Concord, N.H.

Margaret S. Foley joined the
NorthpointTrial/Post-ConvictionOffice
on August 1, 1989. She was a law clerk
in the FrankfortDPA office from 1980-
81. Sheis a 1981 graduate of the Univer
sity of Kentucky. Sheclerked for Judge
Unthankin the Pikeville Division of the
FederalDistrict Court for EasternKen
tucky before going into private practice
in Danville for 6 years,during which
timeshedid "of counsel" appealsfor the
Departmentof Public Advocacy.
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the accusedshall enjoy the i4gbt toaspeedyandpublic trIal by anImpartialjsuy....andbe lnfoe’maedof thenature and
tause ottheaccusatIo*to beconttontsdwIth thewitnesses againsthIm, to 1iaecompulsoryprocessforobtalnhg’c Itnesses
mhasfa or,and to h*Ve theaed aflseO1’counse]for Insderense

STAFF CHANGES

Kentucky Post staff report

Former bar owner wins a new trial

A man convicted of setting
fire to a bar in Newport won a
new trial this week when the
U.S. Court of Appeals for the
Sixth District ruled that his wit.
nessesshould have been given
more time to get to court.

The ruling Monday said Pat.
rick Vilardo of Cincinnati was
denied a fair trial by visiting
Judge Thomas G. Hull in 1988.
According to the appeal, the
prosecuting attorney told Vilar
do and the court that the govern.
ment’s casewould take two full
days. Vilardo relied on that in
formation in scheduling his wit
nesses.When the prosecution

completed its case at 3:30 p.m.
on the secondday of trial, Vilar.
do’s witnesseswere not in court
to testify.

The appeals court ruled that
Vilardo’s request for a continu
ance to bring his witnesses in
the next morning "was entirely
reasonable."

Vilardo was convicted of con
spiracy to defraud an insurance
company, arson, mail fraud and
wire fraud in connection with
the burning of the Top Shelf
Lounge in Newport. Vilardo was
co-owner of the bar, which
burnedin 1985.

Vilardo has been imprisoned
in Ashland for the past 12
The KentuckyPost,August 2, 1989

months. "There’s nobody who
can give him back that 12
months of his life," said his at
torney, Harry P. Hellings Jr.

Hellings said the government
has 30 days to request a re-hear
ing of the appeal decision.

If the governmentdoesnot re
questa re-hearing,Vilardo could
be transported to a Northern
Kentucky jail. "A district judge
will have to set a bond on him,"
Hellings said. He said Judge
Hull had refused to set an ap
peal bond, which could have
freedVilardo while he wasawait
ing appeal. Vilardo had beensen
tencedto six years in prison and
fined $30,000.
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PLAIN VIEW
ChallengingDUI StopsBasedonAnonymousPhoneTips

In this eraof a perceived get tough at
titude byjuries inD.U.L cases,it ismore
importantthaneverbefore to investigate
potential defects in the prosecution’s
casein hopesof reachinga disposition
shortof trial. The adventof public inter
estprograms encouraging the public to
report suspecteddrunkdrivers,although
well-intentioned, can lead to fertile
groundsfor error.Anincreasingnumber
of D.U.L citationsreciteananonymous
phonetip asthe basis for the initial stop.
From the outset,counselshould deter
mine what, if anything,the officer per
sonally observed.If the officer, prior to
the stop, observederratic driving or
violations of the law, then the tip be-
comes irrelevantandthe issueis simply
whether what wasobservedjustified the
stop. If, however, the officer observed
nothing out of theordinary prior to the
stop, then counselmust bepreparedto
investigateand challengethesufficiency
of the anonymoustip.

In Kentucky, the appropriate analysisfor
anonymoustip caseswas establishedin
Graham v. Commonwealth,667 S.W.2d
697Ky.App. 1983.A carefulreadingof
Graham revealsa two stepanalysis:I
doesthe tip suggestthat the personin
volvedis subjectto seizure,and,if so,2
does the descriptioncarry with it the
necessaryindicia of reliability to justify
the stop.

The first step stemsfrom Delaware v.
Prouse,440 U.S.648,99 S.Ct. 1391,59
L.Ed.2d 660 1979. In Prou.se, the
UnitedStatesSupremeCourtappliedthe
traditional "stop and frisk" analysisof
Terry v. Ohio 1to automobile stops,
authorizing brief,2 investigatory stops:

in those situationswhere thereis at
least an articulable and reasonable
suspicion that a motorist is un
licensedor thatan aiaomobileisnot
registeredor that either thevehicle
or an occuqantis otherwisesubject
to seizure.

In Graham,the Courtfocusedfirst on the
information the tip contained,the bran
dishing of a gun, and concludedthatsuch

activity violatedthestatutoryoffenseof
menacing.‘ This theCourt held made
thedriver"subjectto seizure"forTerryl
Prousepurposes.5

The secondstep of the analysis is re
quired by Adamsv. Williams,407 U.S.
143,32L.Ed.2d612,92S.Ct.19211972,
and its progeny. In Adams, the U.S.
Supreme Court first establishedguide
lines for dealing with informant tips in a
Terry typesituation.6 Adwnsestablishes
as the touchstonein all tip casesthat the
tip must prvide a sufficent "indicia of
reliability" in order to satisfy the "ar
ticulable andreasonablesuspicion"test
of TerrylProuse.The factors utilized by
theAdamscourtin finding the necessary
indicia all stem from the fact that the
informant was a readily discerniblein
dividualpresentat the scene.The Court
wascareful to point out that "[tihis is a
strongercasethan obtainsin the caseof

* ananonymous tip." 8The Court further
clarified its holdingby pointing out that

[O]ne simple rule will not cover
every situation, Some tips, com
pletely lacking in indicia of reliabil
ity, would either warrantno police
responseor require-furtherinvestiga
tion beforea forcible stopof a sus
pect would be authorized.But in
somesituations-forexample,when
the victim of a street crime seeks
immediatepolice aid and gives a
descriptionofhis assailant,orwhen
a credible informant warns of a
specificimpendingcrime- thesub
tletiesof thehearsayrule should not
thwart an appropriate police res
ponse.

Althougharguablyboundby the factsof
the case,the Court’s chosenexamplesof
situationsgiving rise to immediateac
tion, i.e., an indicia of reliability, both
involve readily discernibleand identifi
able informants. In fact, had the tip in
Adamsbeenanonymous,noneofthe fac
tors relieduponby the Court in reaching
its holdingwouldhaveexisted.As such,
lower courts"havebeenmost ready to
holdunreasonablea stopbasedon infor

rijaton from an anonymousinformant."

The Grahamcourt, in finding the re
quiredindicia ofreliability from the facts
presented,appliedavirtualcertaintytest.
In Graham,the Courtheld:

given thecircumstancesof reference
to a particularlocationata timewhen
traffic wasvery light, thereby creat
ing little doubt asto what vehiclewas
involved, the indicia of reliability
were present as to support the
anonymoustip.

The analysis,while simple to discern, is
complicatedto apply due to the various -
ways the issuecan arisein DUI cases.

In the purestof cases,the anonymous
callerwill provide sometypeof descrip
tion of thevehicleandmerely allegethat
the driver is drunk. In Campbellv.Dept.
of Licensing,644 P.2d1219 Wash.App.
1982,the Court dealt with the issue in
this form. The police officer was parked
along the sideof a statehighway when a
passingmotorist"yelled athim that there.
wasadrunkheadedsouthbound."‘2The
officerlocatedthe describedvehicle,fol
lowed it and, although observing no er
ratic driving, pulled thevehicleover. The
Washington court first established the
standardthat has evolvedsinceAdams:

where, ashere,an informant’s uncor
roboratedtip constitutesthe solejus
tification for the officer’s initial
detentionof thesuspect,the tip must
possessan "indicia of reliability."
CitationsOmitted.

In applying that test to invalidate the
stop, the Courtnoted:

The casebefore us involves the us-
usualsituation of a policeofficer on
traffic detail stopping an automobile
driverfor suspicionof drunkendriv
ing when the officer hasabsolutely
nothingto suggestthat the driverwas
under the influence of intoxicating
liquor except a conclusoxytip from
anunidentifiedpassingmotorist that

Rob Riley
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the driver was drunk. 14

Substitutingananonymousphonetip for
the conscientious,but unidentified,
motorist would yield the same logical
result.Theabsenceof any informationto
establishthecredibility of the informant
combinedwith only the conclusoxyal
legationof "drunk driver" cannotpro
vide the articulable and reasonable
suspicionof criminalactivity requiredat
the outset by Terry v. Ohio. 1 As the
Adamscourt noted, a tip such as this
would require further police investiga
tion prior to the stop. Counselshould
attack such a stopby arguingthe reason
ing of the Campbell court precludesa
finding of he necessaryindicia of
reliability. 1

There are, however, tips that are less
conclusoryandsuggestimpaireddriving
ability to thetrainedofficer for example,
weaving,driving onandoff the roadway,
crossing the center line, traffic or other
minor violations. Here, as in the pure
caseabove, counsel should attack the
indicia of reliability. The tip, under
Graham,mustreliably connectthesub
ject of the tip andthe car stopped.Coun
selshould exposeany facts that diminish
the likelihood that the car stoppedis the
subjectof the tip: a mismatchbetween
thedescriptiongivenandthecarstopped,
a generaldescription that fails to narrow
significantly the class of suspects
Chevy; blue car, time betweenthe tip
and the stop as opposedto the distance
covered,trafficpatter9s at the timeofday
the stop occurred, or anything else
counselcan present to suggestthat the
wrong individual was stopped.

Be sensitivethat theofficer will general
lyfeelhighly justified in his/herselection
of your client.As such,considerpresent
ing defense evidenceon the points
relevantto your caseratherthan relying
entirely on cross-examination:for ex
ample,be able to showhowmanycarsof
thegiven descriptionpassedthestopping
pointduringaperiodof timeequalto that
used in your case;use photos to show
similarities of various body styles of
autosso as to enlargethe window of
misidentification, introducemapsof the
area showing the various ways your
client could have gotten to the point
without havingbeenwhere the tip indi
cated;checkwith the local or statehigh
way departmentfor data onroad use.On

the testwouldnot ge accurate."1
waspretty angryat the time."
A Breathalyzerexpertatthe statepolicelaboi
Bitathalyzers- Models 900 and900A - can
accuracyof thosemachinesis "depender
policeconfirmedFriday thatthe Breaths
aModel900A.
Vincent contendsthat thearreststernsfrom i

Wallin usedto own. Wa]lin lives r - -.

vehicle wastraveling between45
highway’scenterline severaltimes.
The report also says thattherewasa strongoc
the prosecutorwas unsteady on his feet, thathe
was uncooperativewith policeofficers.Vincent
arrest,but he hasnot said how m
July28.
AJuly29, 1989articleintl
a specialprOseUtor wasai -

district judges removedthemselves
A specialdistrict courtjudgehasbec
DUI cases.

DEATH THI

husbanddid not drop ad
Beth Wallin, wife ofAsh
"He told me, ‘You betier 1
dead, Mrs.Wallin said
AshlandPohceDepartment-

cross-examination,pin down the officer
onitems suchashow long he/shewould
have looked if he had not stopped your
client,how loosewouldhe/shehavebeen
with thedescription,how did he/shehap
pen to be where the stop wasmade. Ul
timately,your goalis to showthat rather
thana carefullydesignedplanto stop the
specificerraticdriver, the tip servedto
declareopenseasonona largenumberof
innocentcitizens,governedonly by the
unbridled discretion of the officer in
volved.As such,the offered indicia can
realistically be viewedby the Court in
determiningits relative reliability.

Grahamis not a blanketendorsementof
stops basedon anonymous tips. It is a
narrowly drawn decisionthat in most
cases,if properly applied, will be good
authority for holding the stop un
reasonable.Caseswherethe tip involves
illegal conduct, such as Graham itself,
however,arealsopotentially subject to

direct legal challenge. As indicated
above,the first step in the analysisstems
from the Prouse"subject to seizure" re
quirement. Counselshould evaluatethe
tip carefully to determineif the in
dividual client involvedwas,in fact, sub
ject to seizurebasedon the information
the tip provided.TheGrahamcourtcon
cluded that the anonymoustip described
facts that would establish the mis
demeanor offenseof menacing and,
therefore,met the Prousetest. However,
KRS 431.005 specifically defines and
limits the situations and necessaryre
quirementsfor a seizureof the person.

KRS 431.005allowsfor anarrestonmis
demeanors committed in the officer’s
presenceor for any felony supported by
probable cause.For crimes less than
felonies,notcommitted in the officer’s
presence,a warrant is required. The
Grahamcourtdid not addressthis prob
lem. Grahamcould not, consistentwith

BOYD Dlii PROSECUTORSAYS BREATHALYZER UNRELIABLE I -

A July 16, 1989 AssociatedPressarticlein the Courier-Journalreported: - -
ASHLAND, Ky. - Boyd CountyAttorneyJerryVincenthassaid he would havebeenproven
innocentif he had thought to have a bloodtestafterhe wasarrestedearlyWednesdaymorning
andchargedwith driving whileintoxicated.Vincent, 42,said herefusedto takeaBreathalyzer
tecthen ._.
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KRS 431.005,havebeenarrestedfor the
"menacing"offense.Infact,Grahamwas
arrested,i.e., seized,due top in "plain
view" following the stopandpills found
in theensuingsearch.Graham,however,
sidesteps the black letter requirement
that for "plainview" the officer must be
entitled to be where the "plain view"
occurred.t9Since the tip was, at best,
indicative of a misdemeanor,had the
police not found someinfractionof the
law by their own observation,then,pur
suant to KRS 431.005,any detentionof
Grahamwould have beenillegal. He
was,therefore, at the timeof the stop,not
"subject to seizure."Thus, in the vast
majorityof casesof this nature,Graham
will produce the absurdresult that the
defendantmay onlybearrestedii in fact,
he/sheis doing somethingdifferent than
thetipadvisecLOnlyinthepurecasewill
thedetainedsuspectbecommitting both
a misdemeanorand the reportedinfrac
tion in the officerspresenceand, there
fore, be subject to seizure. 20 Absent
some showing that KRS 431.005 was
considered and rejected in Graham,
counsel is free ethically to arguethat
Grahamis badlaw underthe appropriate
facts regardless of the indicia of
reliability present.

Counsel should be aware that KRS
431.0051e purports to alleviate the
"in the officer’s presence" requirement
for warrantlessarrest in D.U.L cases.
However, for anonymoustip cases,KRS
431.005le is not a factor. Pursuantto
Whiteley v. Warden, 401 U.S. 560, 28
L.Ed.2d 306, 91 S.Ct. 1031 1971, an
anonymous tip, standing alone, cannot
provide probable causefor an arrest and
probable causeis the standardthat trig
gersKRS 43l.005le.Absentprobable
cause, the traditional rules of KRS
431.005,asdescribedabove, govern the
arrest.

In sum, litigate the stop issue. Absent
personal observation by the officer,
many availablechallengesexist. Chal
lenge whether, legally, your client was
"subject to seizure." 1.1 she/hewas, chal
lengewhetherthe tip itself providedsuf
fi cient "articulable and reasonable
suspicion" to justit the stop. If it did,
challengethe"indicia of reliability" that
connectsthe tip to your client. All are
legally available,nonfrivolous avenues
wherebyrelief canbeprocurredfor the
client without subjectinghim or her to
theuncertaintiesofjury trial. In theevent
that no relief is forthcoming,at least the
facts are "locked in" and canbe later
presentedin the light mostfavorable to
the client. Do not allow theprosecution
to bolster its caseat trial by referringto
thetip. Absent testimonyfrom thecaller,
thetip is hearsayandadenialofconfron
tation. SeeHughes v. Commonwealth,
730 S.W.2d 934 Ky. 1987. Counsel
shouldrememberthat, in challengingthe
anonymoustip stop, prior preparation as
well as an understandingof the legal
issuesis crucial to success.

ROBERT A. RILEY
AssistantPublic Advocate
300 North First Street,Suite 3
LaGrange,Kentucky40031
502 222-7712

1 392U.S. 1,20L.Ed.889,88S.Q..18681968.
2 SeeU.S. v. Sharpe,470 U.S. 675, 105 S.Cs.
1568,84L Ed.746051985Upholdinga20
minuteinvestigativedetention.

440 U.S. at 663. - -

697 S.W. 2d at 699 - -

51d.

6Adamsinvolved a knowninformantpresentat
the scene.The Kentucky courts have had little
problem upholding tips wheretheinfonnant

is known to theofficer. See,e.g.Commonwealth
v.Hagan, 464 S.W. 2d 261 Ky. 1971;Cookv.
Commonweatlth,649 S.W. 2d 198 Ky. 1983;
Dunn v. Commonwealth, 689 S.W. 2d 23Ky.
1985; Brock v. Commonwealth, 627 S.W. 2d
827Ky. App. 1986.See also Lefave,SEARCH
AND SEIZURE,Subsection93 e 2nd Ed.
1987.

407 U.S. at 147

81d.

Id. at 146EmphasisAdded.

t0Lafave,SEARCHAND SEIZURE,9.3 e,p.
482,2ndEd. 1987.
u 667S.W.2dar699.Counselshouhlbeaware
that the indicia of reliability relied on by the
Graham court follows its determinationthat
Grahamwas subjectto seizuredue to the facts
presentedby the anonymouscaller.Seetext fol
lowing n. 18. Other courts have analyzedthe
problemdifferently. SeeStatev. Lesnick,530P.
2d 243Wash. 1975.Statev. Temple,650P.2d
1358 Hawaii 1982;Statev. Hobson,523 P.74
523 Idaho 1974 upholding tip
12 644 P.2dat 1220
13 Id.
14 Id. at 1221

15While, if thetip wascorrect,thedriverwill no
doubtbe "subjectto seizure"for Prousepur
poses,seetext following n. 18, hereis thecon
clusorynatureof theallegationthat causesthe
problem. Campbell would probably pass the
Grahamcertaintytestas to specificityof descrip
tion.
16 On Januaiy4, 1989, the Court of Appeals
granteddiscretionatyreview in Manning v.
Commonwealth,88 C.A. 2524.D.The specific
issue to be addressed was "whether an
anonymous daytime phone tip provided a

reasonablesuspicionjustifying the investigatory
stop of movant’s automobile." Factually Man
ning is apure type casewhere theoifflcer relied
soleyon the tip of a "dnmk driver."
‘ Graham turnedon thispoint.The Court took
judicial noticeof light traffic patternsin Mays
ville, Kentucky, p. 7410 1986 censusat 2:00
a.m.

667 S. W. 2d at 699

19 SeeTexasv. Brown,460 U.S. 730, 103 S.Ct.
1535,75L Ed. 2d 5021983

See,n. 15

By removing the "in the presence"require
mentforwarrandessDUI arrests,431.0051e
allows police to arrestwhereno driving was
observed. This scenariocommonly occurs in
DUI accidentcases.

The Court’s dicta in Hughes regarding the
validity of anonymous tips, although in a dif
fesentlegalcontext,provideshandyammunition
for argumentssuggestedin this article.Seealso
Whalenv.Commonwealth,KY. App. April20,
1988unpublished,wheretheCourtof Appeals
found error in theCommonwealth’s hearsayuse
of a "Crime Stopper"call.
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JUVENILE LAW
AppealsandExtraordinary Writs

On someoccasions,the district court, in
its attempt to fulfill its role as parens
patriae or simply from total frustration
with a wayward child defendant,will
overlook its obligation to follow the
statutes and case law governing juv
ethics. In those cases,obtaining review
throughappealsand extraordinarywrits
canbeausefulremindertothe courtthat
it mustfunction within theboundsof due
processandequalprotectionevenwhen
dealingwith children.

Although the United StatesSupreme
Court has never expressly held that a
juvenile defendantis guaranteedanap
peal underthe federalConstitution,it is
clearfrom its decisioninin re Gaul:, 387
U.S. 1, 87 S.Ct. 1428, 18 LEd.2d 527
1967 thatjuveniles areentitled to due
process.Since Section 115 of the Ken
tucky Constitutionguaranteesan appeal
as a matterof right from any case,it is
unlikely that an attempt to withhold or
limit a child’s right to appealafmalorder
of thejuvenilecourtwouldsurvivea due
processand/or equal protectionchal
lenge.TheKentuckySupremeCourt, in
Brewerv.Commonwealth,283 S.W.2d
702 Ky. 1955,held that a circuitcourt’s
refusal to hear anappealfrom juvenile
court where the appeal was grantedby
statuteviolatesequalprotection.

The Kentucky Unified Juvenile Code,
KRS 600,et.seq.,explicitly providesfor
appealsin fourseparatesections:

1. KRS 610.130permits an appealfrom
a dispositionalorderunderKRS610.110
"asa matter of right."The appealis per
mitted "unless otherwise exempted."
The exemptionsarenot listed.The Rules
of Criminal Procedure apply. Appeals
are to beheard"expeditiously"although
noprocedureis outlinedto acceleratethe
appealprocess.

2. KRS 610.150authorizesthe circuit
court to hearappealson "all issuesrelat
ing to detention,custodyor participation
in court-orderedprograms uponmotion
beingfiled by the child providednotice
is given to the county and Common
wealth’s attorney."

3. KRS 620.155providesa right tO ap
peal to anypartyaggrievedby a proceed
ing underdependency,neglector abuse
actions.

4. KRS645.260permits appeals from
proceedingsundertheMentalHealth Act
of the code.

Caselaw provides that orders transfer
ring jurisdictionof youthfuloffendersto
thecircuitcourtpursuantto KRS Chapter
640 arenot final, appealableorders. An
appeal can only be pursuedonce the
chargesarefinally disposedof. Buchan
an v. Commonwealth,652 S.W.2d 87
Ky. 1980.

Any other issueinvolving anyaspectof
a casecould and should be raisedon
appealoncethe fmal dispositionis held.

Since the Rules of Criminal Procedure
govern the appeal,counselcanuseRCr
12.76 except, of course, the bail
provisions,to movethe court for a stay
of the dispositionpending appeal.The
"best interestof the child" conceptcan
beusedto bolsterthis argument.

Civil Rule 72 governsappealsfrom dis
trict court to circuit court. As with any
criminal appeal,RCr 12.04 requiresa
fmal order to be enteredbefore an appeal
canbe taken.Notice of appealmust be
filed within 10 daysof the entry of the
final order. In general, a calendarpageor
docket sheetsignedby the districtjudge
should be sufficient for a final order
entry.

Oralargumentsshould almostalwaysbe
requestedand arefrequentlygrantedin
district court appeal. Argumentsare
quiteusefulin educatingthe circuitcourt
judge who hasminimal juvenile court
experience.Theyareusuallyessentialto
dispel misconceptionsconcerningthe
case.Try to use the opportunityto edu
cate yourjudge on juvenile law.

A useful negotiationtool with both the
districtcourtandtheprosecutoris a"mo
tion to reconsider" the offendingfinal

dispositionor courtorder. Often a formal
written motion by defensecou.selout
lining the grounds for the appealand the
supportinglaw will alertthecourt to the
probability of potential reversal and the
prosecutionto the fact that a tediousre
search and writing project may be in
store if the matter goesup on appeal.In
addition, the motion servesto formally
presentobjectionsand preserveissues
for appeal on proceedingsthat are fre
quentlybrokendowninto separatehear
ings over a periodof weeksor months
and often conducted informally.

As with any other appeal from district
court,any further appealis discretionary
with theappellatecourt. Motions for dis
cretionary review in the Courtof Appeals
of Kentucky are governed by CR
76.202.

Although KRS 610.156permits appeals
from issuesrelating to detention, a
speediermechanism,the writ of habeas
corpus, is authorized by KRS
610.2901:"Any personsaggrievedby
a proceedingunder this subsectionmay
proceedby habeas corpusto the circuit
court."

The petition for a writ of habeascorpus
is themostuseful extraordinary measure
to deal with adverserulingswhichresult
in detention.The general law governing
habeaspetitionsisfound inKRS Chapter
419.A writ of habeascorpus is available
to anyone upon a showing that the in
dividual isbeing detainedwithout lawful
authority. It may be issuedby any judge
at any timeandcanprovide a vehicle for
immediate release. An appeal to the
Court of Appeals is available from an
adversedecision.SeeKRS 419.130.

The generalprocedure for the writ is to
presenta motion to proceed in forma
pauperisto the circuitcourt alongwith a
motion and affidavit outlining why the
detention is illegal. Keep the motion
short andto the point. A writ shouldalso
betendereddemandingtheproduction of
thepetitioner for a hearingat a date and
time certain. For expediency’s sake,
especiallyin multi-county judicial dis

Barb Hoithaus
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tricts the bestpracticeis for counsel to
personallyobtainthe circuitjudge’s sig
natureon the writ, insteadof waitingfor
the clerk to contact the judge.

Once the writ hasbeensigned and a
hearingdateset,the respondenttheac
tual custodianof thechild, the county
attorney,the district judgeand anyother
partiesinvolved suchasCJI.R. should
be served.

The hearingitself will probablybequite
informal in nature.Again,bearin mind
that a circuit judge with little orno dis
trict court experiencemay requirea lot
of educatingon theconceptof the least
restrictivealternatives"and "bestinter
estofthechild,"aswell asthe applicable
provisionsof the juvenile codeitself.
Insist on written Findings of Fact and
Conclusionsof Law aswell asa formal

recordif an appealis anticipated.

A few otherextraordinarywrits may be
utilized in juvenile courtpractice.Orig
inal actions include the writs of man
damus and prohibition. ‘A writ of man
damus is an attempt to compel a lower
courtto act,whereasawrit ofprohibition
is an attempt to compela lowercourt to
refrain fromacting." Milward, Kentucky
Criminal Practice, 2nd ed. 1983 Sec.
53.07, p. 283.

Practical application of these writs is
hardto defineas they are largely usedto
respond to a particular situation. A
generalnileofthumbistheycanbeused
to obtain relief in situations where a
wrong needsan immediateremedyand
no other remedyis immediately avail
able. Discretionaryactions of the court
are not subject to extraordinarywrits.

SeeEaton v. Commonwealth, 562
S.W.2d 637 Ky. 1978.

In Wisev. UnitedStates,369 F.Supp.30
WD. Ky. 1973,the Court set forth a
three-partrequirementfor a party seek
ing mandamus.The Court held that
plaintiff must show: 1 a clear right to
relief; 2 a duty on thepartof the defen
dant to do the act in question,and 3 that
no otheradequateremedy is available.

For example, the Kentucky courts have
alloweda writ ofprohibition asa remedy
againstdoublejeopardy in Kleev.Lair,
621 S.W.2d 892 Ky. 1981, and to
preventthe disclosureof a psychiatrist-
patientprivilegewhere disclosurewould
destroy the privilege. See Southern
BluegrassMental Health and Mental
RetardationBoard, Inc. v. Angelucci,
609 S.W.2d22 931 Ky.App. 1980 af
firmed by 609 S.W.2d 928 Ky. 1980.
The rules outlining the procedures
governingoriginal actionsare foundin
CR 76.36.

Any juvenile courtpractitioner cantell
you that the avenuesfor obtaining relief
for thechild defendantarebound only by
the imaginationand creativityof the ad
vocate.This articleshouldserveonly as
a foundationto make counsel aware of
the alternativesavailable for obtaining
judicial review of juvenilecourtactions.

BARBARA HOLTHAUS
AssistantPublicAdvocate
Post-ConvictionBranch
Frankfort,KY

Protecting juveniles
Court cases involving juveniles

often seemto demand the wisdom
of Solomon.

recommendation of a state-certi
fied specialist in juvenile deten
tion, was moved to the cell with
the three other teen-agers.

Kentucky must come to terms
with the fact that it is the only
state in the country to still hold
juveniles in jail. Every other state
has developedregional juvenile de
tention systems.The Justice Cabi
net in Kentucky developeda plan
two years ago that calls for a sys
tem of five regionaldetention cen
ters, alternative programs to
detentionand a state-fundedpro
gram to reimburselaw enforce
ment personnelfor transporting
juveniles. The plan was unheeded
and unfunded.

Consider a district court judge
faced with a 13-year-old runaway
who arguesif he is sentbackhome
he’ll run away again.The judgede
cides to place the child in a state
facility only to learn it will be two
days before any room is available.

A judgein Grant Countyjuvenile
court facedasimilar dilemma. The
judge decided the lesser of two
evils was to put the child- in the
Kenton Countyjail. The child end
ed up in a cell with three older
boys who collectively had charges
of wanton endangerment, kidnap
ping, sexual assault,rape and crim
inal trespassing against them.
There was trouble and the three
were charged with beating and sex
ually assaultingthe 13-year-old.

We havesomesympathy for the
judge who has to makedecisions
underseeminglyimpossiblecondi
tions. Still, a 13-year-old runaway
should neverhavebeenplaced in a
jail cell with otheryouthscharged
with suchseriouscrimes.Thesitu
ation, is even more absurd when
one-considersthe 13-year-old was
in isolation for sometime, then,on

Court andjail officials who say
that an assaulton a juvenile in jail
is rare miss the point. The possibil
ity that even one juvenile could be
harmed should have been reason
enough to take steps to ensure
such an assault would never hap-
pen.

Now that such an unfortunate
incident has taken place it is im
perative for Kentucky to imple
ment measures to ensure that
something similar never again
takesplace.

The Kentucky Post, September9, 1989Editorial
"FAIR" CROSS-SECTION

Counselrequesteda Batsonhearing
becausethe Commonwealth had
used a peremptory challenge to
striketheonly black juror.TheCom
monwealthgaveas [a reason]for his
action that he felt he neededanolder
jury andthe stricken juror was about
35. One white juror, a 25 year-old
female,was not stricken, however.
The Commonwealth Attorney ex
plained he left her on becauseshe
wasattractive andwould "pump him
up" during the trial. The Common
wealthdid strilceotherwhitejurors in
the 25 to 35 agegroup.

David Lee White v. Commonwealth.
Appeal from McCracken County.
Courtof Appeals. 87 CR 217, April
14, 1989,Not to be published.
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EVIDENCE IN CRIMINAL LAW CASES
A Reviewofthe PastYear’sKentuckyAppellateDecisions

In this article I proposea review of the
importantevidencecasesdecidedby the
Kentuckyappellatecourtswithin thelast
year. I also includeaSixth Circuit case
becauseof its importancein PFO
proceedings.Thecourtshavebeen fairly
activeonevidenceissuessincelastsum
mer and on a few issueshavespokena
numberof times. I am organizingthis
articleto discuss9 major pointscovered
by the courts in thepastyear. In addition,
I will include at theendanumberof what
might be called"notecases"which are
useful to know aboutsincethesecases
largely restateor explain well known
principlesof evidencelaw and are con
venient to haveto cite in support of argu
ments.

1 Introduction of Photographs

In Morris v. Commonwealth,Ky., 766
S.W.2d 58 1989 the defendantcom
plained that 19 photographsof the
deceasedwereintroducedinto evidence
and that introduction of this number
prejudicedhis defense.The Supreme
Court held in this case that standing
alone,theintroductionof this numberof
photographsof the deceasedmight not
be error, but that on retrial the court
shouldreview the photographsanduse
only those photographs which fairly
presentthe evidencesoughtto be intro
duced by the Commonwealth and to
avoid overwhelming the jusy with a
number of photographs of the same
thing. The key wordsin this casearethat
thecourt should review the photographs
and decide which ones should be
presented.Typical practice, at least in
Jefferson County, allows the
Commonwealth’sAttorney to choose
which photosof a limited numberhewill
use. Whetherthis caserepresentsa shift
of attitudeby the SupremeCourt con
cerning photographic evidence or
whether it was an unthinking use of
words,the plain languageof theopinion
allows a defenseattorneyto leave it up
to the judgmentof the trial court rather
than of the Commonwealth Attorney
whichphotographsshall beintroduced.

2 Other CrimesEvidence

In Moore v. CommonwealthII, Ky., 771
S.W.2d341989the SupremeCourtset
out a fairly detaileddiscussionof other
crimes evidence. The court noted that
evidence of the commissionof other
crimes is not admissible to prove
criminal disposition and that other
crimescannotbeadmitted to prove the
offense being tried unless offered to
prove motive, intent, knowledge, iden
tity, planor scheme.The court didrefer
to an Alabamacase,Batesv. State,405
So.2d1334Ala. Cr. App., 1981asset
ting forth the standardon which other
crimes evidencemay be admitted. The
SupremeCourtquotedBatesas saying
that the main questionis whether the
other crimes evidenceis"material" to the
case. ii it is material and logically
relevanttoanissuein thecase,whether
to proveanelementof the offenseor to
controverta materialcontentionof the
defendant,theevidencemaybeadmitted
eventhoughit proves commissionof an
unconnectedcrime. Thiscasemayprove
handy in discussing other crimes
evidencesince it is a convenientstate
ment of the two hurdlesthat the Com
monwealth mustget overbefore intro
ducingothercrimesevidence.

3 PreservatIonof Error - Jury Un
certainty

In Gloss v. Commonwealth,Ky. App.,
769 S.W.2d 764 1989 the defense
lawyer wasfacedwith a novelsituation.
During a poll of thejury a juror indicated
someuncertaintyastowhetherornot she
agreedwith the verdict. The defense
lawyer askedto voir dire the juror con
cerningheruncertaintybutthe trial judge
deniedthis motion. The juror did even
tually agreethat the verdict of the jury
wasalsohers.Thiscasepointsoutclearly
theneedfor specificityofobjectionwhen
unusualeventsoccur,eventhough it is
difficult in thesesituationsto know cx
actiy what to do. However,in this case
theCourtof Appealsheld that anyerror
that might have occurred was not
preservedbecausethe defenselawyer

was bound either to ask for further
deliberationsor mistriaL

4 PhysicalExamination of Prosecut
ing Witness

The Supreme Court in Turner v. Com
monwealth,Ky., 767 S.W.2d5571989
determinedthat the Sixth Amendmentof
the U.S. Constitutionrequiresacourt in
somecasesto allow the defenseto ob
servethe physicalcondition of analleged
victim of a sexor abusecrime. In Turner
the court noted that in somecasesthe
physical condition of the prosecuting
witnessmight by itself negatethe claim
that a particular crime has been com
mitted. Therefore,thecourt determined
to allow physical examinationsby the
defendant’s expertwitness but only on
certainconditions.The critical question
according to the court is whether the
importanceof evidenceto the defenseis
such that it outweighs the potential for
harmcausedby the invasion of privacy
of theprosecutingwitnessandtheprob
ability that the examination could be
usedto harassthat prosecutingwitness.
Although a defendantwill haveafairly
heavyburden to meet, it will not bepos
sible at least in some cases to have a
defenseexpert look at the prosecuting
witness.

5 Orders Prohibiting Consultation
With Counsel

The U.S. Supreme Court decision in
Perryv. Leeke,109S.Ct. 5941989was
incorporatedalthoughnot by namein
the determinationof the SupremeCourt
ofKentuckyinMoorev.Commonwealth
H, Ky., 771 S.W.2d 34 1989 in which
decision the court determinedthat an
orderdenying Moore an opportunityto
consult with his attorneyover a lunch
recesswas not prejudicial. In this case,
the lunch recesswastakenthree-fourths
of the way through the direct examina
tion of the defendant.The trial court
ruled that Moorecould not discusshis
testimonywith his attorneys but that he
coulddiscussanyothermatter.Thecourt
rejectedthe per se rule previously
adoptedby theSixth Circuit, andinstead

David Niehaus
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relied on the Fourth Circuit Court of
Appeals caseof Perry v. Leekewhich
eventually was affirmed by the U.S.
SupremeCourt in a casestyledthesame
way. The basicpoint of Perryv.Leeke,
109S.Ct.5941989 isthatonceadefen
dantbecomesa witnesshe hasno con
stitutional right to consult with his
lawyer. The U.S. Supreme Court said
thatfor Sixth Amendmentpurposesonce
the defendanttakes the standhe is no
differentfrom any otherwitness. There
fore, as long as the gag order doesnot
take on the dimensionsof a complete
denialof the right to consultwith coun
sel,eitherby particulartermsorby dura
tion of theprohibition,the Sixth Amend
ment would not be offended. l’his was
the interpretation of Leekeset out in
Chief JusticeStephens’dissent. In all
casesotherthanthosewhere theduration
or termsdenyany consultation,thekey
inquiry is going to bewhetherornotthe
defendantwas prejudicedby the order.
Obviously, this is a standardthat will
requiregreatrelianceon thefactsof the
particularcaseandwill put a heavy and
unfairburdenon the defendant.

6 Useof the Jell Rule

The appellate courtsdecidedtwo cases
dealingwith the correct useof felt V.

Commonwealth,Ky., 436 S.W.2d 788
1969 during the past year. In Wilsonv.
Commonwealth,Ky. App., 761 S.W.2d
182 1988 the Court of Appealsnoted
that theJett rulewas designednot only
to allow impeachmentof a witnesswho
cannotorwill notremembercertainprior
statementsbutalso to allow "augmenta
tion" of what the witness would not or
could not recall at trial. In Wilson the
witness was reluctant to stick by his
pretrial testimonyostensiblyto escape
theblame for "ratting" on the defendant.
The Court of Appealsruledthat the Jett
rule allowedfor supplementationof the
in-courttestimonyby all of the previous
statements made by the reluctant wit
ness.

This ruling was limited somewhatin
Askew v. Commonwealth, Ky., 768
S.W.2d 511989 a casein which the
SupremeCourtdiscussedthefoundation
requirementsandlimitations on the use
of Jett. As a conditionof admissionof
out-of-court statements the Supreme
Court emphasizedthat the proponent
must meet the CR 43.08 foundationre
quirementsand mustshowthat the state
ments are material and relevantto the
issuesat triaL Justas awitnessmay not
be impeachedon collateral matters,a
witness may not be "Jetted" on such
collateralmatters.TheJett rule permits
impeachmentof a witnessbutonly wifi
permit impeachmentof a witness who

haspersonalknowledgeof the facts.The
problem in Askew’s. casewas that the
Commonwealthwasattemptingtoprove
by secondhandhearsaythat Askew ad
mitted theshooting.Thereal mischiefin
such a practice, according to the court,
was that a connectionbetweenAskew
and the statementattributedto him was
never shown by the Commonwealth.
Under these circumstancesthe court
ruledthat the statementwas"inherently
unreliable"and that if Jell was used to
allow admission of such evidence the
hearsayrule would be doneaway with.

Askew is an important casebecauseit
prohibits the Commonwealth from
avoidingthehearsayrule and back-door
ing incriminatory statements by the
defendantthroughpersonswith no per
sonalknowledge.Thestrong languageof
the court indicatesthat it doesnotwant
similarfutureattemptsandthereforethis
casecan be usedto limit a paradeof
witnesseswho heard somethingfrom
someoneelse.

7 Burden of Proof

In this past year the courts have had
occasionto commentonCommonwealth

Sawhill, Ky., 660 S.W.2d3 1983 in
two cases.Neithercasesettled fmally
whatSawhillmeanson appeal,butone
didsettlethe standardtobeusedbyatrial
judge in determiningwhetherto take a
casefrom a juiy. In Askewv. Common
wealth, Ky., 768 S.W.2d511989 the
courtaffirmed that the first statementof
law found on page 4 of Sawhill is the
proper rule for determiningwhetheror
not the caseshould be submitted to the
july. In that portionthe rule statesthat if
the evidenceis such that the jury might
fairly find beyondreasonabledoubt all
the elements of the offense then the
evidenceissufficientandthecaseshould
be submitted to the juiy. This ruling is
not anything now, but is a convenient
restatementofthe standardthat shouldbe
citedto the circuit courtor district court
judge at the closeof all evidence.

The next casedealingwith this issue is
Barnett v. Commonwealth,Ky., 763
S.W.2d 119 1989.Here the courtwas
required to considerthe apparentdif
ferencein languagebetweenSawhill and
the federal standardof Jacksonv. Vir
ginia, discussedinMoore v. Parke, 846
F.2d 375 6th Cir. 1988. The Jackson
standardrequiresa habeascorpuscourt
to look at the evidencein the light most
favorable to the Commonwealthandto
determineif any finder of fact could fmd
guilt underthe evidence.In Barnettthe
court observed that there was no dif
ference between this standard and
Sawhill. This is a somewhatdisturbing

ruling becausethere is a difference in the
languagebetweenSawhill andJackson
v.Virginia. Onpage5of theSawhillcase
thestandardisdeclared to bethat ifunder
the evidenceas a whole it would not be
clearlyunreasonablefor a jury to fmd the
defendantguilty he is not entitled to a
directedverdict of acquittal.In Sawhill
the court noted that this was a higher
standardand constituted the appellate
standardof review. In addition, Sawhill
rejected the "scintilla" rule andrequired
evidenceof substanceto upholdthever
dict. The question in Sawhillhasalways
beenwhether the middle paragraphon
page 5 which requiresthe trial court to
drawall fairandreasonableinferencesin
favor of the partyopposingthe directed
verdict applies only to the determination
of the trial judge when presentedwith a
motionfor directedverdictor whetherit
alsoapplies to the determinationof the
appellate court. None of the cases
decidedsince1983hasspecificallydealt
with this question. By now saying in
Barnen that the Jackson v. Virginia
standarddoesnot differ in any substan
tial way from the Sawhill standardthe
courtmaybeindicating that in Kentucky
inferencesshould be drawnin favor of
the Commonwealthon appeal as well.

8 Useof Prior Convictions

As might well be expected given the
numberof instancesin which prior con
victions are used to enhancecurrent
penaltiesthecourtshavebeenfairly busy
in this area.Four importantcaseshave
beendecidedby theKentuckycourtsand
one importantcasehasbeendecidedby
the Sixth Circuit. The Kentuckycases
dealwith DUL truth-in-sentencingand
PFO.The first casedecidedwasAsherv.
Commonwealth,Ky.App, 763 S.W.2d
153 1988which presentedthe question
of whether the Commonwealthwas en-
titled to introduce a prior DUT conviction
during its case-in-chiefof a subsequent
offenseif the defendantwaswilling to
stipulate theexistenceandvalidity of the
prior and agreedto submit anenhanced
penalty range to the juiy. Relying on
previouspracticestheCourt of Appeals
held that the Commonwealthis entitled
to introduce the prior because the
decisionastobifurcationof proceedings
is one that hascustomarily beenleft up
to the General Assembly and therefore
theuseof a prior conviction in the case-
in-chiefwhere theGeneralAssemblyhas
notprovidedforbifurcationis notneces
sarily prejudicial. The courtdid saythat
the trial judge should givean admonition
aboutproperuseof the prior conviction.

The next casedecidedby the court was
Tipton v.Commonwealth,Ky.App., 770
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;.W.2d2391989.Inthatcasethecourt
lealt with a situation in which adefen
lanthadentereda guilty pleathroughhis
ittorney underRCr 8.284buthad not
,eenpersonallypresentat the timeof the
ntiy. The Court of Appeals ruled that
aich a pleaviolated Boyk.in v.Alabama
lespite the provisionsof RCr 8.284
vhich allowedan in absentiaguilty plea
n misdemeanors.The specific holding
‘as that it is an abuseof discretion for a
Lisirict courtjudgeto acceptpleaofguil
y in absentiafor any offensewhich
night subsequentlybe the basisof an
nhancedpenalty. The reasongiven by
he Court of Appeals was fairly
traightforward:il for example, a DUI
onviction was enteredin absentiathen
in subsequentoffensecould neverbe
roved becausethe prior plea was in
alid. Presumablythis languagewill
pply acrossthe board for any offense
rbichmightsubsequentlybethebasisof
n enhancedpenalty, which meansthat
ny type of offense,whetherfailure to
ay taxes or licensingfee or something
f that sort, must be pleadedto by the
efendantin person.

i Melsonv. Commonwealth,Ky., 772
.W.2d 631 1989 the SupremeCourt
rt out a list of when prior convictions
an andcannotbe usedfor truth-in-sen
ncing TIS or PFO purposes.The
burt held that where a conviction has
senentered it cannotbeusedin either
IS or PFO unlessthetime forappealing
as expired without an appeal having
sentakenor the Section 115 matterof
girt appealhasbeenaffirmed. A prior
arrently being attackedunder RCr
1.42 will not prevent use in these
oceedingsnor will a pendingmotion
r discretionaryreview prohibituse.It
only where the motion for discretion
y reviewhasbeengrantedthatthe prior
nvictionmay notbeused.JusticeLeib
n filed a dissent which made a good
al of sensewith respectto the discre
nary review rule. There is generally
ing to be a period of 40 days or so
bile the paperwork for the motion for
scretionaiyreviewis filed. Thenthere
a certain lengthof timenecessaryfor
tenninationofthemotion.If thedefen
Lnt is unluckyenoughto haveasecond
Tensecome to trial during this period
parently the Commonwealthcanuse
e prior conviction. If during the trial of
e secondchargea motion for discre
nary review is grantedthe Common
saithwill be prohibitedfrom usingthe
uviction. It seemsclear that thewiser
le would have been to prohibit theuse
all appealedconvictionsuntil the final
tion of the SupremeCourt,whetherby
hearing or motion for discretionary
view, is taken.

Thenextdecisionof importanceisa civil
casewhich containsa definitionof clear
andconvincingevidence.Thedefinition
is of importance in light of the Sixth
Circuit Court of Appealsdecision in
Dunn v. Simmons,877 F.2d 1275 6th
Cir. 1989 which holds the Kentucky
Dunn rule,Dunnv.Commonwealth,Ky.,
703S.W.2d8741985unconstitutional.

In Wehr Constructors,Inc. v. Steel
Fabricators,Inc.,Ky.App., 769 S.W.2d
511989 the Court of Appeals in
anothercontext defmedclear and con
vincing evidence.Clear and convincing
evidencedoesnot meanthat the matter
isestablishedbeyond a reasonabledoubt
but doesmeanthattheevidencemustnot
be vague, ambiguousor contradictory
and it must comefrom a crediblesource.
Clear andconvincingevidencedoesnot
haveto be undisputedoruncontradicted,
but it must meetthe testssetoutabove.

The importance of this definition is
revealed when Dunn v. Simmons is
reviewed.In that case the Sixth Circuit
reviewed Boykin v. Alabama and held
that thebasicpoint of that casewas that
theStateisrequired to provethat theplea
wasintelligent andvoluntary whenever
theplea ischallenged.TheCourtrefused
to presumeawaiverof importantfederal
constitutionalrights inherentin a guilty
plea from a silent recordand therefore
held that where the waiver is sub
sequently challenged the State must
demonstratethe validity of the waiverby
introducing a transcriptof the proceed
ings or, in the absenceof a transcriptor
where the transcript is insufficient, it
must look to extrinsicevidencesuch as
the recollectionsof those attendingthe
pleaproceedings.If the recordis inade
quate to demonstratethe regularity of
proceedingsat the timeofa guilty plea’s
acceptancethe State must makea clear
andconvincingshowingwith thisextrin
sic evidencethat the plea was in fact
intelligently and voluntarilyentered.

The Kentucky Dunn rule was rejected
becauseit failed to meet federal stand
ards, which governthe determinationof
whetherapleaof guilty is intelligentand
voluntary. The state Dunn rule was
rejectedbecauseit allowed the Com
monwealthto carry its ultimateburden
of persuasionby substitutingapresump
tion for the clear and convincing
evidence required to demonstratethe
validity ofprior guilty pleas.The Sixth
Circuit ruled that the presumptionac
corded to theCommonwealthin Dunnv.
Commonwealthcould not meet the
state’sultimate burdenof persuasionof
clear andconvincingevidence.

The Sixth Circuit ruling is a welcome
rejection of the Dunn rule which has
allowed the Commonwealth to profit
from its failure to follow the cleardic
tates of Boykin v. Alabamato create a
suitablerecordshowingtheknowing and
voluntary entry of guilty pleas. It allows
thedefendantto point out that a presump
tion of regularity should not be given
where a record obviously is not regular,
that is, where the absenceof a record
showsclearly that the statehasnot com
piled with Boykinv.Alabama’sdirection
to createa contemporaneousrecord of
theproceedings.

9 Useof Character Evidence

In three casesthe courtshave considered
differenttypesof character evidencethat
have not really beendealt with in recent
years.In Barnetiv. Commonwealth,Ky.,
763 S.W.2d 119 91989 the Supreme
Court held that marital infidelity is ir
relevant andincompetent asevidenceof
character. In this case the Common
wealth sought to introduce the fact that
the defendantwasunfaithful to hiswife
aspart of its caseshowing that he killed
her for money. The Supreme Court
rejected this with a fairly categorical
statement that infidelity is irrelevant as
evidenceof character.

Thenext caseMorris v. Commonwealth
concernedthe Commonwealth’sright to
"humanize" the deceasedin homicide
cases.In Morris, Ky., 766 S.W.2d 58
1989 the court noted that it had per
mitted somelatitude in establishing the
identity and general character of the
deceasedwhen the evidenceis not emo
tional, condemnatory, accusatory, or
demandingof vindication. In Morris the
prosecutor eulogized the deceased
throughout the trial, introducinghis prior
warrecord andemphasizingthe fact that
he waskilled in the act of defending his
family during a break-in.Thecourtcon
demnedthis typeof argument andstated
the limitations that it would require.

The last casedecidedwas a peculiar in-
stancein which theCommonwealthtried
to useprior offensesof which the defen
dant had been acquittedas evidenceof
bad character. In Brown v. Common
wealth, Ky., 763 S.W.2d1281989the
courtnoted that asa generalproposition
evidence of good character may be
rebutted by evidenceof bad character,
even if it reveals the commission of
anothercrime. However, the court held
that evidencethat a personhasbeentried
and acquitted doesnot showbad charac
ter. Such evidenceis without anyproba
tive valueand is potentially prejudicial
in that the jury may feel that the defen
dant escapedjustice the first time and
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therefore decide not to let it happen
again.Althoughthe defendant’scharac
termay be attacked,thecourt in this case
determined that there must be some
reasonableevidenceto showbadcharac
ter.

10 NoteCases

a Tipton v. Commonwealth,Ky.App.,
770 S.W.2d 239 1989.This case, in

clearly identifieddicta, construed the 20
minuteeyeballruleof DUI/breathalyzer
casesto meanthat aslong astheofficer
canobserveby apresence-seMepercep
tion of the arsestee,thestandardoperat
ing procedurehasbeenmet. The court
notedthat theofficerneednotstareat the
arresteefor the full 20 minutes.

b Mozee v. Commonwealth,Ky., 769
S.W.2d7571989.In this casethecourt
noted that a trial judge is notabsolutely
bound by the testimonyof medicalex
perts in making a competencydeter
mination. The court ruled that the trial
judgemay considerthe testimonyof lay
witnessesandrely on his own observa
tions and impressionsof the accused
basedonconductat thehearingand other
proceedings.

c Baker v. Hancock, Ky.App., 772
S.W.2d6381989.This casepresentsa
summaryofthe rulesconcerningcustom,
habit and admissibility of character
evidence.This caseprimarily cites to

Lawson’s Kentucky Evidence Law
Handbookbut is a convenientcitationfor
businesscustomsand habit evidence.

d Tinsleyv. Jackson,Ky., 771 S.W.2d
3311989.This is a further explanation
of the Sanbornlost evidenceinstruction
authorizedby a plurality of the Supreme
Court in Sanbornv. Commonwealth,
Ky., 754 S.W.2d 534 1988. Thiscase
explainsa little bit more abouthow the
missingevidenceinstructionis to be ap
plied and was agreedto by 6 of the 7
membersof the court. The court also
noted that in addition to the instruction
the judgehas the option of limiting the
use of the evidenceor prohibiting its
introduction.

e Davenport v. Ephraim McDowell
Hospital, Ky.App., 769 S.W.2d 56
1989. This caseis useful becauseit
containsthe statementthat closing argu
mentsarenot to be consideredevidence
by the jury. In addition, it describesa
peculiarsituationin which anattorney’s
notesof the cross-examinationof an ex
pert were admitted into evidenceat a
medical malpracticecase.These notes
were authenticatedby the witnessas an
accuratesummaryof his testimonyand
were therefore admitted as an exhibit.
The court clearly statedthat suchnotes
should never be admitted into evidence
becausethey are "shroudedin slanted
subjectivity"andtheprejudicial effectof
their admission is compounded by the

court’s imprimatur which will causethe
juzy to be unduly impressedwith their
significance.

f Underhill v. Stephenson,Ky., 756
S.W.2d 459 1988. This casecontains
the statementthat thewitness alwayshas
the right to explain facts or inferences
from his testimony. In addition, it
describesthe purposeof an avowal as a
device to permit a reviewing court to
have before it the information neededto
considerthe ruling of the trial court. It
alsocontainstheproviso that where there
is sufficientevidencebeforethe review
ing court on an issue the avowal is un
necessaryto determinationon themerits.

g Commonwealthv. Pevely,Ky.App.,
759 S.W.2d822 1988.This casecon
strues RCr 10.24 to mean that the
directed verdict at the close of all
evidenceshould be madewhen all the
evidencethat is going to be introduced
hasbeenintroduced.

DAVID NIE}IAUS
Office of the Jefferson
District Public Defender
200 Civic Plaza
Louisville, KY 40202
502625-3800

Fact #7

Minority defendantsare more likely to be sentenced to
death than white defendants, for the same crimes.

Recentresearchinto sentencingpatterns showsthat in Georgia,for example,in casesin which the mur
der victim waswhite, blacksare nearly three times as likely to be sentencedto death aswhites.

For more information:
National Coalitionto Abolish the Death Penalty,1419 V. St. NW, Washington,DC 20009

It’s easy to believe in the death penalty
...if you ignore the facts.
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TIME OUT: YOUR EXPERT IS CONFUSED

Nearly twenty yearsagoI followed the
footstepsof a mentor, rather than the
advice of colleagues,and entered my
first courtroom as an expert witness.
Hundredsof casesand jury trials later, I
can say that my mentor’s promises of
challenge, hours of unpaidhardwork,
personalgrowth, andvalued collabora
tive relationshipshave been more than
kept. Forensic psychology,for me, is
unlike anythingelsein the generalfield
of psychology.It is not for the faint of
heartor for the rigid. It Is not for those
with a reluctance to commit to a casefor
the duration.

Among the most rewardingaspectsof
forensicpsychologyisconsultingwithor
teachingpracticing attorneysand mental
healthprofessionalsabout makingexpert
witnesseseffective,hi this article I build
on a more general, pioneering effort to
bring the law and other disciplines
together in Kentucky. I refer to the
popular "Law andPsychology"elective
begunby SteveSmith, LI., Professor
Smith isnowDeanoftheSchoolofLaw,
Cleveland StateUniversity andRobert
0. Meyer, Ph.D., ABPP for theUniver
sity of Louisville’s Law School and
Departmentof Psychologyin the early
1970’s. For me, teaching challenges
have comenot only from our Medical
SchoolelectivetheForensicBehavioral
SciencesStudy Group but also from
suchdiverseactivitiesas: workshopsfor
the American Academy of Forensic
Psychology,Law Schools,Bar Associa
tions, and the National Legal Aid and
Defender Association consulting on
complex civil and criminal law cases:
forensic seminars for psychiatry resi
dents;and givingexaminationsfor the
American Board of Forensic Psychol
ogy. Basedon my experience, there
seemsto beone sure betfor theattorney
who calls any but thefew forensically
experiencedmentalhealthprofessionals:
your expertis coiifused.

The areas of confusion are numerous.
However, there are someareas of con
fusion that seemmore important to note
thanothers:

* The nature of expert witness tes
timony

* The adversary system as a truth
finding process

* The definition of a crime

* The results of finding a person not
responsible for an act

* Responsibility for dangerous per
sons

* The compotencies needed to stand
trial

Here,my goal is to alert both legaland
mental health professionals to these
areasof confusion.Wemayhopethat,in
the future, theseareas of confusion will
beaddressedto goodeffectearly ineach
instancethat the two professionsinteract.

The Natureof Expert
Witness‘Ibetimony

The termexpert,whenappliedto oneself,
isusuallyflattering. Therefore, it should
come as no surprise that mental health
professionalsmay be flattered when
askedto be an expertwitness,In fact, I
still recall what I felt, as afresh-caught
Ph.D., whenI wasaskedto bean expert
witness Hearing my very modest
credentialspresentedby an experienced
attorney enhancedthat feeling. A few
daysbeforethe trial I wascertain, in my
ownmind, that I was to gointo court and
set the recordstraightabout what really
had happened in the casel Today, of
course, I evaluatemy credentials much
more modestlyand accept my role as
assistantto the trier of fact. Presentation
of Credentials, for example, I recognize
as a technicalprocedureratherthan an
egoenhancer.However,more important,
J, ai aware that my qualification as an
expertsimply changesthe rules for my
testhnony anddoesnot inherentlymake
my testimony more credible, or more
valuable, thanthat of any other witness.

The attorney canhelp the expertavoid

beingconfused,or shocked,by the treat
mentgivenhiscredentialsor opinionsby
the other side. This can be done by
providing a clear idea of why thereis,
underthe law, a role such asexpertwit
ness.Formyownpart,I teachthat expert
witnesses are sort of secondarywit
nesses.Attorneys use them only when
facts will not carry the casewithout
proper interpretation,In other words, it
is no honor simply to be qualified asan
expertbut, rather, the labeldefmesa role
that is useful to the courts and must be
played accordingto thecourt’s rules.

‘fruth Findingand the Adversary
Process

Professionalsin themental health fields
areusuallygroundedin one of three or
ganizedbodiesof knowledge:medicine,
science,or theology.Each ofthesehasits
unique methodof detennining when a
truth, worthy of integratingintopractice,
hasbeenfound.

For medicine, truth permits a physician
to be properly calibrated. Medical
school,despite itsemphasisonscientific
fmdlngs, really aims to prepare each
physician graduating to make the same
diagnosis,to prescribe equivalent treat
ments,andto state thesameprognosis
as any other properly calibrated
physicianwhois provided with thesame
information. There is almost always a
standardphysician whom new
physiciansareexpectedto match.

Mental health professionals trained in
socialwork or psychologygenerallyutil
ize statistical methods of discerning
truth. Findings that canbedemonstrated
to occur,by chance,only 5 timesin 100
the magic .05 level are acceptablefor
use in practice, and fmdings that have
beenreplicatedat thesamelevelareeven
moreacceptable.Clinicalknowledgeis
lessacceptableandthe practitioner util
izesthis with muchmore reluctancethan
doesa physician.

Experts trained in theology,asa basisfor
theirmentalhealth interventions,include
pastoral counselors. Thesepersonsmay

Curtis Barrett
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havemet very rigorous academic and
Board Certificationstandardsthat com
pare quite well with thoseof the other
professions. Theseexpertsareusedto
proceeding from an organized body of
knowledgethat assessestruth on the
basis of suchtechniquesas: referenceto
authority e.g., Biblical teachings,
Divine revelation, and exegesis.Suchan
expert might, for example, help decide
whether a defendant’s belief reflected
acceptedtheological thinking or delu
sion.

Obviously, none of the mental health
professionsshareeither the law’s adver
sarysystemor its ideaof standardsof
proofi i.e., beyond reasonable doubt,
clearandconvincingevidence,weightof
evidence. Beyond reasonabledoubt
probably comesclosestto the .05 levelof
statistics. Consistently, in my ex
perience, naive expert witnessesare
stunnedwhen attorneys ask whether a
specific opinion can be given and sup
ported. Equally, they are surprisedwhen
a concept from the mental health fields
seemsto be forced to match a concept
from the law. It is not unusual for the
attorneyto find thepotentialexpert quite
amenableto legalargumentsin theearly
stagesof trial preparationand, later, to
startcontradictinghimself/herself.This
may stemfrom the expert’s failure to
understandthe adversaryprocessandits
needto hone legal arguments to a fuse
point. The expert,usedto dealingmostly
inshadesofgray,maywell feelthat early
statementshave beenmodified to put
forth a position more strongly than the
datawarrant.Naturally,thisisfrustrating
for the attorney, whoseworkload is in
creasing as the trial nears,and out of
frustrationtheexpert’stestimonymaybe
discarded.Usingmoresophisticatedcx-
pens,of course,reducesthis problembut
isnot aiwayspractical.Morereliably,the
attorney can start the education of the
expert witnessvery early in theprocess
and preparethe expert forwhathas to be
supported,by evidence,under the law. If
the expertcannotprovide that evidence,
it should be made clear to the attorney
right away.

Perhapsthemostconfusingsituationoc
curs whenboth the attorneyand the ex
pert emphasizetestimonyon theultimate
issueratherthan presenting,for useby
the trier of fact, the evidenceand logic
thatseemsto compela particularprofes
sional opinion. An idea advanced by
Shapiro, [D.L.1984 Psychological
evaluation and expert testimony.New
York: Van Nostrand Rhinhold Com
pany.] hasprovedtobehelpfulinclarify
ingthe expert’s role in an adversaryset
ting. Shapiroholdsthattheexpertshould
advocatehisor her opinionratherthan

advocatingthat the trier of fact reach a
specificconclusion.In that way, the ex
pert mayconsider,state,andreject,other
interpretationsof the data at hand.Ob
viously, thisprocessgivesthetrier offact
themostcompleteandclearstatementof
theexpert’s reasoningfrom the evidence
available.

CriminalResponsibility

Attorneys know that for an event to
equate to a crime it must be proved that
there wasaninherentlybad or forbidden
actactusreissand an evil stateof mind
mensrca. However, mental health
professionalsgenerallyhave greatdif
ficulty understanding this. Instead,they
seem to proceedfrom the idea that a
crimehas occurred whenactusreushas
occurred.In nearlyeverycasediscussion
Ihaveheardconcerningcriminalrespon
sibility, it hasbecomeclearthat themen
tal healthprofessionalsseethementally
ill defendantas guilty of a crime. The
questioniswhetherthedefendantshould
be let off. If let off for mental reasons,
the mentally ill defendantis still seenas
guilty in the sameway that other con
victed personsare guilty: they deserve
punishment, usually meaningrestriction
of their freedom.The term"not guilty,"
in the phrase"not guilty by reasonof
insanity" is usuallylost entirelyon these
professionals. Thus, with the issue of
"guilt" supposedlyresolved,the mental
healthprofessionalcanbecomeconfused
whentold that no crime may have been
committed and no punishmentis due.
Typically,lam askedsomethinglike: "If
he did it, and we know he did it, how
comehe isn’t guilty, andhow come he
cango free?"Theseobservationssuggest
that an attorneywho retains an expert
witnessin a criminal responsibility case
would be well advised to determine
whether the expert understandshow
crime is defusedunder the law.

The dimensionsof this problem, and its
importance, oftenbecomeclearwhenthe
discussionmoveson to "guilty but men
tal ill GBMI." I have found GBMI to
be compatiblewith the thinking of quite
a large percentage of mental health
professionals.Theyseemto perceivethat
GBMI takesinto accountboth the need
of thedefendantfor therapyandtheneed
of thepublic to respondto danger. It has
been quite difficult to convincemental
healthprofessionalsthattherecanbeno
guilty party when therehas beenno
crime, i.e.,becausemensrca was lack
ing. I ask, often, "If therehas beenno
crime and thereis no guilty party, how
can anyone be found GBMI?" The
responsefrom themental health profes
sional is, usually,that a crimewascom
mitted but that, due to currentmental

illness, the defendant is to receivecare,
not incarceration.Often, to make the
point, I thenresortto hyperbole,suggest
ing other sorts of "guilty" findings, i.e.,
guilty but short, guilty but from Indiana,
guilty but allergic to cats, etc.

Usually, it is possible, eventually, to
make the point that guilty, is guilty, is
guilty. Personswhoarefound guilty lose
their civil rights. At leasttwo individuals,
onein Indianaandanother in illinois, are
under deathsentenceafter having been
found guilty but mentally ill. Nothing is
really gainedby adding adjectives to a
guilty finding other than,perhaps,easing
thefeelingsof ajuiy.Thosefound guilty,
whether GBMI or simply guilty, receive
what mentalhealthcarethere isavailable
in the overloaded correctionalsystems
just as they receiveother medical and
educational services there. Being in
prison "GBMI" givesthe convictedper
sonno specialstatusand assuresno par
ticular attentionto the mentallyillpart of
the jury’s findings.

The Issueof Dangerousness

Dangerouspersonspresent the mental
health professional with many dilem
mas.Very often mental healthprofes
sionals deem themselvesresponsible,
somehow,for protectingsocietyfrom the
dangerous mentally ill. Certainly, on
thoserareoccasionswhen a mentally ill
personcommits a violent act, mental
healthprofessionalsarelikely to be taken
to task for any furlough or release
decision.Thus, when calledupon to tes
tify as a expert witness about criminal
responsibility, andexposedto a person
whohascommitteda homicide,themen
tal health professional may become
caught up in the questionsof what it is
right to do with a dangerous person
ratherthan what the law specifies.As on
psychiatry resident put it, "Dangerous
people belong in prisons. That’s what
prisons are for!" This psychiatrist-in-
training did not say, "Dangerous,con
victedguilty peoplebelong in prisons."

A mentalhealthprofessional who does
notmake the critical discrimination just
illustratedmight make a very ineffective
expert witness.Fearthat a "not guilty by
reason of insanity NGRI" finding
might put a previouslydangerousperson
backon the streetcould easilybias tes
timony and the opinion that was
rendered. This is especiallyso in a case
where there is a closecall. Of course,it
is precisely these"close call" casesthat
cometo court sincedefenseand prosecu
tion experts generally agreeon the diag
nosis in the vast majority of insanity
defensecases.
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Obviously, thereis somereality in the
mental health professional’s concern.
The movement, in the United States,
away from aparenspatriaeview of civil
coinnutmentneedfor treatment toward
a police powersformulation dangerous
to self or others has concernedmany
mental health professionals. Effective
treatments for dangerouspersons,no
matter how well executed while those
dangerouspersonsare under control,
have no effect whennotused.For ex
ample, a patient who responds to
psychoactivedrugs,butwhoisnotincar
cerated, is very likely to stop taking the
drugs after being discharged. The
medicationeffect is thenlost. It isonly a
niatter tiI time arid circaance, for
many, until they are again troubling or
dangerous.

Attorneys probably will fmd it worth
calling time out in order to explain to
mentalhealth professionalsthe distinc
tion betweenresponsibilityin a criminal
proceedingand responsibility in a civil
commitmentproceeding.Unfortunately,
the mental health professionalusually
hasfar more experiencewith the many
weaknessesof the civil commitment
statutesthan doesthe attorneyand the
explanationprobably will fall on deaf
ears.As an alternative, the attorneycan
help the mentalhealthprofessionalby
showing thatdangerousnessis generally
a civil matter, dealingwith thepresentor
the future, andthat determiningréspon
sibility for acriminalactdealswith apas:
event being assessedaccording to
criminal law. A fmding undercivil law
doesnot directly affecta finding under
criminal law, or viceversa.At theendof
a criminal trial, resulting in a finding of
not guilty by reason of insanity, any
proper civil proceedingscanbe started.
The attorney’s explanationcango on to
say that, having been found not guilty
though by reasonof insanity thedefen
dant will soongooutsidethejurisdiction
ofcriminal procedureandto standbefore
the civil systemjust like any other
citizen. If there is a realdifference, that
differenceis inthe wealthof infonnation
availableto the civil proceedingindicat
ing the past dangerousnessof the in
dividual found NGRL The burden of
proving presentdangerousnessto selfor
others, in thecivil proceeding,remains.

CompetenceFitnessto StandThai

As with so many mentalhealthprofes
sionals, my first case involving com
petenceto standtrial wasnotrecognized
as suchat the time. The issueemerged
after successfulappealwhen a second
trial was attempted.Clearer, in my
memory, is the first casewhereI was
retained, formally, to assessa

defendant’scompetenceto stand trial
CST. After the initial examination I
announced,with confidence, that the
defendantcould not be competent to
stand trial since he was severely
schizophrenic.Thanks to a patient and
highlycompetentattorney, myeducation
about CSTreally startedthen!

From my experience,I believethatmen
tal health professionalsgenerally share
the lay perception that defendantshave
little of importanceto doin thepresenta
tion of their case. Attorneys are
presumedto defend a relatively passive
client. Almost always it comes as a
surprisethat there are decisionsthat the
attorneymustleaveup to the defendant.
Believing that the defendanthaslittle to
do, andthat theattorney callsall of the
shots,a mentalhealthprofessionalwho
has never seen a full criminal trial or
defendedhimself/herselfin court, may
well feel all right about saying a defen
dant isfit for triaL Theremightbemore
reluctanceto statethat the samementally
ill defendant is fit to serve in the space
shuttleor to makecriticaldecisionsabout
the mental healthprofessional’sinvest
mentportfolio! Yet, in the United States
at least,we espousethe view that per
sonal liberty is to be valuedmorethan
property witnessthediffering standards
ofproofin criminal andcivil cases.

Quite oftenmental health professionals
conclude that a defendant can col
laborate with his/her attorney even
thoughthat process,or its equivalent,has
never beenobserved.This may stem
from ignorance as well as confusion
about what the processentails. For ex
ample, the skills that a defendant must
haveinorder for a prosecutortocarryout
most of his or her required courtroom
roles seemto be few.The prosecutorhas
very little interaction with a defendant
and,exceptforcrossexamination, would
seldomneedthe defendant to have fol
lowedtestimony or recalledevents.The
prosecutormight actuallyfind more ad
vantagein conductingcrossexamination
if the defendanthad not followed what
went on in the trial. It is the defeuse
attorney who is mostlikely to have con
cern about incompetencein the defen
dant andto beconcernedabout that lack
ofcompetence.In point offact, however,
everyofficer of thecourt, has a duty to
assurethat the defendantiscompetentto
stand trial. While each may apply the
Duskystandarddifferently, fordifferent
reasons,the duty is still thesame.It can
help for the"attorney to point out that the
mentalhealthprofessional’sfocusonad
vocatinganopinion, ratherthan assum
ing that there is a "win-lose" situation in
a competencehearing, helps all officers
of the court to meeta duty. Trial of a

defendantwho is-netcompetentto stand
trial isa lossfor everyone.Theadversary
system,in competencyhearingsas in all
other proceedings,is what assures that
the trial canbefair.

These comments about CST and
courtroom processare, of course, what
the law requires but in specific cases,
unfortunately, may not reflect the real
world of the adversarysystemverywelL
One need only consider recently
publicized trials in which thecompeten
cy of defendantsto standtrial may have
beenlessimportant than the pressure to
disposeof caseswith strong community
interest.Nevertheless,itis helpful to give
theconfusedpotential expert witnessthe
correct perspective.This is no different
that theexpert’sdaily world in which, for
example,the idealof a perfectlyreliable
psychologicaltest is problematic but all
strive for it. Competent witnessbehavior
by the mental health professional can
help immeasurably asthe adversarysys
tem movesto accomplisha just result.

Summary

After sometwo decadesof practice and
teaching in the Forensic Behavorial
Sciences,and many appearancesas an
expert witness,I havebecomeconvinced
that most mental health professionals
remain rather confusedaboutthe role of
anexpertwitnessin the courtroom. This
confusion stemslargely from confusion
about fundamental conceptsandproce
dures in the practice of law. Here, some
of the confusions and some ways to
eliminate or reduce the confusion have
beenstated. I hope that this effort has
beenworthwhileandthat thesuggestions
made herewill prove useful. However,
my strongesthopeis that attorneyswho
read this paper will be motivated to
monitor their own assumptions about
what mental health professionalsthink
and do in the courtroom. Explicating
thoseassumptionsshould lead to a more
careful developmentof the attorney-ex
pert witness relationship and, in turn,
more effective testimony by mental
healthprofessionals.
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THE NATURAL SEQUELA TO THE
BATTERED WOMAN SYNDROME

INTRODUCTION

There are occasions in a domestic
homicidecasewherethereisnoready or
apparentdefense.Before acceptingthe
Commonwealth’s version of what
transpired,it is imperativethatyou as a
defenseattorneystepback andfully con
sider and understandthe various inira
family relationshipsand the significance
of the "battered womansyndrome"con
cept and what now reasonably flows
therefrom.Thisauthorhad the occasion
to uy two separatehomicidecasesin
volving the killing of a husbandby a
battered and abusedwife. Common
wealth v. DaLsyPiper,MuhlenbergCir
cuit Court, CR #800 1973.Common
wealth v.Marjorie Taylor, Ohio Circuit
Court, CR #10,4031976. The dece
dent’s prior acts and the physical and
emotional toll that it took on the
defendant’s wife was an integral partof
each defense.Wecertainlydidnotpos
sessthemental acuity to understand the
psychological aspectsof the defense
raised,nordidweanticipatethat it would
later be refined into what we now hiow
as the battered woman syndrome.
Psychologicaltestimonywasnot intro
duced,althoughwenow recognizethat
it would have substantiallyenhancedthe
jury’s understandingof both the defen
dant wife’s fearsandthereasonsforher
apparentprecipitousbehavior.

More recently,I was confronted with a
defendantwho was chargedwith killing
his son. Commonwealth v. Charles
Chadwich,Ohio Circuit Court,CR #86-
CR-053.Therewas no apparentindica
tionof evidenceof self-defense.Fiveeye
-witnessesgaveconsistentlyinconsistent
versionsof theeventsleadingup to the
shooting.At first blush,noneof thewit
nessesgavestatementswhichinanyway
couldbeconstruedto supportthe com
monly acceptedtheoriesof self-defense.
Maxy hoursof legal researchleft this
authorwithout any vision as to how a
defensecould be made for the defend
ant’s father. Throughchancerather than
design,I happenedto read a KATA bul
letin in which our colleague,Robert E
Sanders, reported on his successful

defensein thecaseof Commonwealthvs.
HeidiHarmeling,Kenton Circuit Court,
4th Division, 86-CR-298. Severalcon
versationswith Bobensuedandhewas
kind enoughtoopenhisentirefile in the
Harmeling caseto me. From his assis
tancespranga defensebasedupon an
extensionof the batteredwoman
syndrometootherfamilial relationships.
Baseduponour experiencein the Chad
wick case,it is sulxniuedthat the ac
cepted theory of self-defensearising
from theexistenceofthebatteredwoman
syndromecan,,does,and shouldextend
to all forms of domestic intra-family
violenceand homicides.It is the sequela
of the batteredwoman syndromethat is
the subjectof this article.

L DEFENSE CONCEPTS AP
PLICABLE TO INTRA
FAMILY VIOLENCE AND
HOMICIDES.

A SELF-DEFENSE

Theuseof physical forceby oneperson
upon anotheris justifiedonly when the
individual believesthat such force is
necessaryto protect himself against the
imminent useof unlawful physical force
by the otherperson. The useof deadly
force is justified only when the in
dividualbelievesthat suchforceisneces
sary to protect himself against death,
seriousphysical injury, kidnapping,or
sexualintercoursecompelledby forceor
threat.KRS503.050. Thus, what the
defendantbelievedimmediatelyprior to
his useof force is the crux of all self-
defensecases.

Our presentlaw of self-defenseis little
morethana codificationof what the law
of this jurisdictionhasalwaysbeen.The
reasonablenessof the actions of an in
dividual usingdeadlyforce andasserting
self-defensehasalwaysbeenthe primary
focus of the july’s inquiry. In Rose v.
Commonwealth,Ky., 422 S.W.2d 130
1968, the Supreme Court was con
frontedwith an admittedkilling where
the defendantclaimed self-defense.The
deceasedwasnotarmed atthe timeof the
shooting.Thedefendantallegedthat the

trial court erred in failing to direct a
verdict of acquittal.TheSupremeCourt
stated:

Defendantcontendshe wasentitled
to a directed verdict becausethe
deceasedwas theaggressorand he
was justified in killing him in self-
defense.However, since the de
ceasedwasnotarmed,thesignificant
questionwaspresentedas to whether
defendanthad reasonto believehis
life was in dangeror that he would
suffer seriousbodily harm. No one
has the right to kill anotherfor a
threatenedsimple assault. Sikesv.
Commonwealth,304 Ky. 429, 200
S.W.2d956. Defendantmusthavea
reasonablebeliefof imminentdanger
and theremust bea necessityto kill
in order to avert that danger.See
Martin v. Commonwealth,Ky., 406
S.W.2d 843. A jury could properly
conclude that defendant had no
reason to believe himself in
"serious"danger or there was no ap
parentnecessityfor the killing.
Id. at 132.

SeealsoPoev. Commonwealth,Ky., 51
S.W.2d 9371932;Peifreyv. Common
wealth, Ky., 75 S.W.2d 510 1934;
Wireman v. Commonwealth,Ky., 162
S.W.2d557 1942; Chinn v. Common
wealth,Ky., 310 S.W.2d65 1957.

- Becauseof its obvioussubjectivenature,
it is incumbentupon the trained prac
titioner to introduce adequateevidence
to substantiate both the basis and the
reasonablenessof the defendant’s
beliefs.The defense’sburdenis not les
senedby the intra-family violence set
ting, although the defendant will have
had a prolonged and repetitive exposure
to theviolent andabusivebehaviorofthe
other family member. Ultimately, the
jury’s verdict is a measurementof your
ability to meetthat reasonablenessstand
ard.

In domestichomicide, the actionsof the
deceasedin thedays,weeks,monthsand
yes,years, preceding the homicide and
which brought yourclient to the moment
in which hechoseto usedeadlyforce, are

LV. Conway,II
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of paramount importance.You must es
tablish the deceasedashavinga violent
abusivetype personality.His character
must be placed before the jury at the
beginningofthe trial andthereshouldbe
no let-up on that point until the trial is
concluded.Simultaneously,you want to
portray your client as being basically
non-violentand hopefully,thatthisisthe
soleoccasionin his life in whichheused
any form of deadly force. As Bob
Sanderscorrectly statesin his article:
"Self Defense:Battered Woman Syn
drome", TheAdvocateVoL 11 No.5 at
37 August, 1989, a batteredwoman
caseis, in essence,like every other self-
defense case. The issuesremain the
same.Thosesameissuesareequallyap
plicable to any other battered family
memberwho choosesto usedeadlyforce
in his or herowndefenseagainstanother
family member.

B DEFENSE OF OTHERS

In the Chadwickcase,our defensewas
notonly self-defensebut alsodefenseof
others.After the trial, membersof the
jury confirmedthat they basedtheir ac
quittal on the belief that Mr. Chadwick
was protecting other members of his
family, rather than acting in his own
necessaryandreasonableself-defense.

Ourjurisdictionhaslong recognizedthat
an individual can justifiably usedeadly
force in defenseof another person.
Where the defenseis raised, it is the
burdenof the defendantto show that the
other person he choseto defendwas at
that time in imminentdanger of serious
physical injury or death and that the
defendantactedreasonableunder thecir
cumstances.In Adkins vs. Common
wealth, Ky., 168 S.W.2d 1008 1943,
the Court of Appealssuccinctlydefmed
the law of thisjurisdictionas it relates to
defenseof others.TheCourtstated:

Therighttotakeahumanlifeinone’s
self-defense,or apparentlynecessary
self-defense,extends to acting in
defenseof anotherunder the same
circumstances;so facts which will
excusea killing in defenseof self,
likewise will excuse a killing in
defenseof another, for it is a general
rulethat whatever a personmay law
fully do forhimself,he may lawfully
dofor another.
Id. at 1008.

SeealsoTucker v. Commonwealth,Ky.,
140 S.W.2d 73 1911; PeIfrey v. Com
monwealth,Ky., 74 S.W.2d9131934;
Brown v. Commonwealth,Ky., 214
S.W.2d 1018 1948; Bowles v.
Katzman,Ky., 214 S.W.2d 1021; Hal-
comb v. Commonwealth,Ky., 280
S.W.2d 499 1955; White v. Common-

wealth,Ky, 333S.W.2d5211960;and
Kilbourn v. Commonwealth,Ky., 394
S.W.2d 9481965.

Our present law on defenseof others is
set forth in KRS 503.070 which
provides:

lTheuseofphysicalforceby adefendant
upon anotherpersonis justifiablewhen:
a The defendantbelievesthatsuchforceis
necessalyto prcccta third personagainst
the useor imminentuseof unlawful physi
calforceby theotherperson;and
b Under the circumstancesasthe defen
dent believesthem to be.the person whom
he seeksto protectwould himselfhavebeen
justifiedwiderKRS503.050and503.060in
usingsuchpiuteclion.
2 The useof deadlyphysicalforce by a
defendantuponanotherpersonis justifiable
when:
a The defendantbelievesthatsuchforceis
necessaiyto protectathird personagainst
imminent death, seriousphysical injwy.
kidnappingor sexualintercoursecompelled
by force or threat; and
bUnderthecircumstancesasthey actually
exist,the personwhom he seeksto protect
would himself have been justified under
KRS 503.050and 503.060 in using such
protection.

As shownin sectionII of this article,the
potential useofthis defensein a domestic
violencesettingis significant. In inves
tigating your case, extensive inquiry
should be madenot only with regardto
the action of the deceasedtoward the
defendant,but also with regard to his
actionstowardsother family members.
Only after the deceased’sbehavior
towards the entire family unit is fully
known and appreciatedcan a reasoned
determinationbemade with regardto the
nature of your defense.

II. THE SEQUELA TO THE
BATI’ERED WOMAN
SYNDROME

There is little reasonfor this author to
attemptto expandonBob Sandersexcel
lent AugustAdvocatearticleasit pertains
to the batteredwoman syndrome. How
ever, it is important to reiterate certain
statementscontainedin his article sothat
youcanunderstandhow theyareequally
applicable to other family violence set
tings. The battered woman syndrome
results from repetitive acts of violence
and abuse to a woman. Like Pavlov’s
dog,shelearnstorecognizethesignsthat
anotherattack is about to occur. Based
upon that’anticipatedviolenceandabuse,
thebatteredwoman lashesout in herown
necessaryandreasonableself-defense.If
such anticipated behavior is necessary
and reasonable in the battered woman,
thenwhy would suchbehaviornotequal
ly be applicable to other recipients of

regular violence and abuse within the
family unit. By analogy,examplesmight
be:

1 A sondefending himself against
theanticipatedviolenceand abuseof
his father or mother.

2 A daughter defending herself
againstthe anticipatedviolenceand
abuseof her father or mother.

3 A husband defending himself
against the anticipated violence and
abuseof his wife.

4 A father defending himself
against the anticipated violence and
abuseof his sonor daughter.

5 A mother defending herself
against the anticipated violence and
abuseofhersonor daughter.

6 A brother defending himself
againstthe anticipated violenceand
abuseof another brother or sister.

7 A sisterdefending herselfagainst
theanticipatedviolenceandabuseof
anothersisteror brother.

8 A grandfather defending himself
against the anticipated violence and
abuse of a grandson or grand
daughter.

9 A grandmotherdefendingherself
against the anticipated violence and
abuse of a grandson or grand
daughter.

10 A grandson or granddaughter
defending themselvesagainstthe an
ticipated violence and abuse of a
grandfatheror grandmother.

11 A nephew defending himself
against the anticipated violence and
abuseof an uncle or aunt.

12 A stepson or adopted son
defending himself against the an
ticipated violence and abuse of his
step-father or adoptive father.

As you cansee,thepossibleextensionof
the accepted theories enunciated in the
battered womansyndromecasesto other
self-defensecasesarising within the
intra-family domesticsetting are exten
sive. It is, of course, necessarythat the
defendant in such a casehave regular
exposureto theviolent andabusivefami
ly memberandthat he learnedto recog
nize the signsthat indicate that an attack
is imminent.Ifitisjustifiedforabattered
womanto defendherselfthroughtheuse
ofdeadly force in suchsituations, thenit
is equally justified for another member
ofthe familyunit to defendhim or herself
in a like or similar circumstance.
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In this author’sopinion, the next logical
extensionof this theoryof defenseis to
the protectionof anothermember of the
family unitwhois the recipientofregular
and repetitive violence and abuse.
Again, thedefendant,asa memberof the
family, comesto recognizethe signsand
symptoms which indicate that the ag
gressivefamily member is about to per
petrate his violent and abusivebehavior
on another memberof the family. Fre
quently, the aggressiveindividual will
chooseto singlecut and directhis abuse
towards one particular memberof the
family. Like the self-defensecaseslisted
above,thepotential for one member of a
family to protectanother member of the
samefamily from the anticipatedviolent
behavior of a third member is obvious,
though wesuspectnot fully appreciated.

In theChadwickcase,thejury’s acquittal
wasbasedontheir findingthatMr. Chad
wick believedthat his sonwas going to
physically attack and abuse his wife.
The evidencesubstantiated a long his
tory of violent behavior andabusefrom
the son towards his mother, his father,
and his grandfather. Although the son
had not actuallyattackedhis motheron
the date of the shooting, all the recog
nizable signs and symptomsof attack
were present.The sonwas healthyand
strong and his mother was sickly and
disabled. If the battered woman syn
drome theoryextendstothe familysitua
tion wheredefenseof anotherbecomes
applicableaswebelieveoccurredin the
Chadwickcase,then its applicationis
equallyapplicableto anyof the follow
ing family violencesituations:

1 A mother actingin defenseof her
husband from the anticipated
violence and abuse of a son or
daughter.

2 A brotheractingin defenseof his
sisterfrom the anticipatedviolence
andabuseof a mother or father.

3 A sisteracting in defenseof her
brotherfrom the anticipatedviolence
andabuseof a motheror father.

4 A motheractingindefenseof her
daughterorsonfrom the anticipated
violenceandabuseof herhusband.

5 A father acting in defenseof his
daughteror sonfrom the anticipated
violenceandabuseof his wife.

6 A brother actingindefenseofhis
sister from the anticipatedviolence
andabuseofanotherbrotherorsister.

7 A sisteractingin defenseof her
brotherfrom the anticipatedviolence
andabuseof anotherbrotherorsister.

8 A father actingin defenseof his
own parentsfrom the anticipated
violence and abuse of a son or
daughter.

9 A mother actingindefenseof her
own parentsfrom the anticipated
violence and abuse of a son or
daughter.

ilL SUGGESTIONS FOR
TRIAL PREPARATION

Whetheryour defenseis self-defense,or
defenseof others,the reputationandbe
havioral characteristicsof your client
and thedeceasedwillbe the focal point
of the trial, and ultimately the basison
which the jury will reachits decision.
Youmustmakethedeceasedapartof the
trial, almostasif you had exhumedhim
from the grave and had him sitting next
to your client.With thatthoughtinmind,
yourpretrialinvestigationmustbeexten
sive with regard to all of the various
relationships and associationsof the
deceased.Interviewyourclientrepeated
ly with regardto hisrelationshipwith the
deceased,the deceased’srelationship
with other family membersand with
other people. To the extent possible,
repeatedinterviewsshouldbeconducted
with family membersconcerningtheir
relationshipwith bothdefendantandthe
deceased.Remember,the attitudesof in
dividual family members frequently
change as the emotion of the killing
wearsoff andthe realizationof apending
murder trial sinks in. Neighbors and
friends of the decedentand decedent’s
family should also be interviewed.The
localpolice,governmentalofficials, and
the family physicianarefrequently ex
cellentsourcesof information,if notalso
witnesses.Medical andhospitalrecords
shouldnot be overlooked.

In the Chadwickcase,we were able to
establishthedefendant’sreputationas a
non-violent person from the family,
neighbors, local police, community
leaders,and family physicians. To the
contrary, the deceased’sreputationfor
violencein generalandtowardsspecific
members of the family was established
through the prosecution’s own wit
nesses,from the local police, and from
former governmental officials, i.e., a
formercountyattorney andjailer.

In conductingyour investigation, don’t
beafraidto be persistent. Eachrepeated
interview will bring forth new facts
which arerelevant to your defense.

IV. TRIAL TACTICS

A VOIR DIRE

You want the prospectivejury to know

immediately the nature of the defense
which you areraising, so tell them and
ask them in yourvoir dire examination.
Tell them that this caseinvolves a father
who shothis sonandourdefensewill be
self-defense,or defenseof others. Ask
them asa panelandindividually, if ap
propriate:

Can you and will you find for the
defendantif you believe from the
evidencethat at the timeofthe shoot
ing he believedthat he wasindanger
of seriousphysical injury or death,
and that he actedin his own neces
saryand reasonableself-defense;or

Can you and will you find for the
defendant if you believe from the
evidencethat at thetime ofthe shoot
ing he believed that his wife wasin
dangerof seriousphysical injury or
death,and that he reasonablyactedin
herprotectionanddefense?

In propounding thesequestions, never
acceptthe jury’s silenceas having any
meaning. Have the jury eithernod or
statein the affirmative that under these
circumstancesthey will find in favor of
your client.

It is also importantto explore with the
jury the significance of the family
relationship.Ask them:

Would the fact that a father shot and
killed his son cause you to find
againstthe father, even if the father
acted in his own necessary and
reasonable self-defense,or in the
defenseof others?

Make sure that the family relationship
alone will not prejudice or cloud any
prospectivejuror’s decision.

Recognizeany problemsareasin your
casewhich areknown to the prosecution
and which will ariseat triaL An example
is alcohol use or intoxication by your
client at the timeof the alleged incident.
If your client wasintoxicatedandif your
know or have reasonto believe that the
evidenceis goingtobeintroduced,bring
it front and center in voir dire. Tell the
jury that you anticipate the evidenceis
going to be introduced andaskthem

Is there anymemberofthe jury panel
that is strongly opposedto the useof
alcoholicbeverages?

For those that are opposed,ask them
individually:

Would the sole fact that the defen
dant was drinking at the timeof the
incidentcauseyou to be more likely
to fmd him guilty, regardlessof the
otherevidenceintroduced?
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If you are concerned about the
defendant’s name, appearance,race,
nationality, etc., share your concerns
with the jury and ask them the ap
propriate questions to alleviate those
concerns.

If you are in ajurisdictionwhereyoucan
secure the jury list and qualifications
well in advanceof trial, no time will be
betterspentthan thoroughlyinvestigat
ing the jury panel.The more you know
aboutthe Individual jurorbeforetrial, the
betteryouwill beabletoconductthevoir
dire examination.If the investigation
revealsfactsabout the individual juror
which causesyou concern, you should
consideraskingthejuror aboutyour con
cerns. If appropriately handled,your
knowledgeof the individual jurorswill
impressrather thanalienateboththe in
dividual juror and the entirepanel.

The selectionof a jury is more difficult
in a family violencecasebecauseeachof
ushashad a mother, father, grandfather,
or grandmother. Most of us have
brothers,sisters,children, etc.Each jury
memberwill have an understandingof
thevariousintra-familyrelationshipand
a conceptas to how thoserelationships
should interact and relate one to the
other. Frequently,if not in most cases,
the prospective juror will have some
"black sheep"memberofthe family who
is dishonest,abusive,andviolent. As a
consequence,in thesetypecases,it has
alwaysbeendifficult formeto determine
whetherthebestjurorsareyoungorold,
maleor female, black or white, catholic
or protestant,religiousor non-believers.
Againextensivepretrialinvestigationof
the individual jurors is not only hnpor
tant, it’s mandatory.

However,noamountof investigationcan
replace thesinglemostimportanttool in
the selectionof a jury - the experienced
trial lawyer’s instincts.If any prospec
tive juror causesyouconcern, for known
or unknownreasonscausesthe hair to
raise on the back of your neck so to
speak- strike the juror. Remember,
yourown instinctsrarely lie to you.

B OPENING STATEMENT

In a domestic homicide casewhereyou
are asserting either self-defenseor
defenseof others,never reserveyour
openingstatementuntil theconclusionof
theprosecution’sproof. Remember,the
deceasedis a no-countviolent individual
and you want the jury to know that at the
earliest possiblemoment.Do notassist
the opposition in wrappingthemselves
with the flag of authority by refernng to
them as the Commonwealth.They are

theprosecution. On the other hand, yoir
client is not the defendant.Personalize
him for the jury by referringto him by
his given name. In the Clradwick case,
my client waselderly and disabled, soI
either referred to him by hisgivenname
or by calling him Mr. Chadwick.

The prosecution’s evidence which is
detrimentalto your defenseshould be
broughtout, aired, and to theextentpos
sible, explained in your opening state
ment. By doing this, you deny the
prosecutionthebenefit derivedfrom the
jury first hearingof the evidencein,their
direct proof. You also establish
credibility with the jury notonly for your
client, but also for yourself.

Tell thejury about the deceased’sprior
actsof violenceandabusetowards your
clients andmembersof the family unit.
Take pains to explain your clients’
reputation for non-violence.

If your caseincludes the introductionof
exhibits, consider not only discussing
them,but alsoshowing them to the jury.
In order to display an exhibit in open
statement,it is only necessarythat you
intend to introduce it during trial. See
Sheltonv. Commonwealth,Ky., 134
S.W.2d 653 1939; Osborne, Kentucky
Trial Handbook,Sec.9Sp. 118.

In the Chadwickcase,boththedeceased
and the defendant were well over the
recognizedlimit of intoxication at the
time of the shooting. In addition,
prosecution’s laboratory studieson the
deceasedrevealedthe presenceof a fre
quently used and abusednarcotic drug.
That exhibitwasenlargedand alongwith
severalother exhibits, was displayedto
the jury in opening statement. By dis
cussing the deceased’sprior acts of
violence and abuse and by displaying
selectedexhibits to the jury in opening
statement, we were able to make the
deceased’scharacter the focal issue in
the trial.

Whether you believe in primacy or
recency, the openingstatementis equal
in importance to the closingsummation.
Don’t wasteyour timeandmore impor
tantly, your efforts, by telling the jury
that what I am about to say is not
evidence.Tell them a story which islater
supportedby your evidenceandthey will
come to their own conclusion that the
deceased"deservedkilling."

V. PROSECUTION’S PROOF

With our presentdiscoveryrules,thereis
little excusefor a defenseattorneynot
fully understandingthe prosecution’s
case.Effectivecress-examinationof the
prosecution’s witnessesdoes not just

happen, it comes from thorough and
completepreparation.You should an
ticipate virtually every witness that the
prosecution will call and what that
witness’s testimonywill be. You should
know beforeyourfirst questiononcross-
examinationwhat you wish to elicit from
the particular witness.Donot attempt to
conduct discovery on cross-examina
tion, for what you are likely to discover
will be anything but beneficial to your
client.

Limit the investigating officers’ tes
timony to their actual investigationand
any statement which your client in
evitably gave to them. Do not let the
investigating officers bolster their tes
tinrony by reciting their version of what
some out-of-courtdeclaranttold them.
Theeffect of suchblatant hearsaycanbe
devastating. Unlessyou are completely
acquaintedwith the trial judge, do not
assume that he understands the rule
enunciated in left v. Commonwealth,
Ky., 436 S.W.2d 788 1969, and its
prodigies. As previously indicated, in
the Chadwickcase, there were 5 eye
witnesses to the shooting. We filed a
pretrial motion in limine requesting the
Court to prevent and prohibit any
prosecution witness from bolstering his
testimony by reciting the statements
made by the various out-of-court
declarants.Although theCourtrefusedto
rule on the motionprior to trial, all trial
objections to hearsaywere sustained.

In your pre-trial investigation,checkall
courtrecordstoseewhetherthedeceased
haseverbeencharged with anycriminal
offense. If so, verify the nameof the
investigating and arresting officers. In
both the Chadwickcase and the Piper
case,theprosecution’s investigating of
ficers had previously arrested the
deceasedon several occasions.To the
prosecution’s utter chagrin, the inves
tigating officers were knowledgeable
about the reputation of boththe defen
dant andthe deceased.In eachcase,the
defendant’s reputation was goodandthe
deceased’sreputation was bad. How
ever, don’t ask the officers character
questions,unlessyou are sure of their
answers.

The prosecution’sevidencemayalsoin
dude membersof the family who have
someknowledge of the killing. These
witnessesare frequentlycloselyrelated
to both defendantanddeceased.It should
be expectedthat they will be extremely
emotional immediately after the inci
dent, so any oral or written statement
whichthey gavemaywell be inaccurate.
Thesewitnessesmay ultimately wish to
behelpM to the defendant.In any case,
you should have ready accessto them I
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priortothe trial andhavefull knowledge
of whatthesubstanceof their testimony
would be. Because they are the
prosecution’s witnesses,their response
to your leadingquestionscanandshould
be mostbeneficialto yourclient. A note
of caution, the intra-fanmily witnesses
may wantto helpsobadly thattheycom
promisetheir own testimonyby testify
ing in a maimerwhich isentirely incon
sistentwith the original statementthat
they gave to the investigatingofficers.
Their inconsistenciesshould be an
ticipatedand explained,if possible.

If, through adequatepreparation,you
succeedin limiting and mitigating the
effectivenessof the prosecution’swit
nesses,your cross-examinationhasbeen
successful.

VI. DEFENSE’S PROOF

If at all possible,thedefendantmusttake
the stand. Since they invariably give
some type of statementto one of the
investigating officers, their testimony
needsto beasconsistentaspossiblewith
thestatementgiven.If there areinconsis
tencies,they needtobeexplainedin the
directproof. The defendantmust testify
asto the repeated violenceandabuseof
the deceasedand of the recognizable
signs which he observedimmediately
prior to the incident.If your caseis one
involving defenseof others,the defen
dant needsto testify aboutthe prior acts
of violence and abuse which the
deceaseddirectedtowardstheother per-
son. Heneedstostatewhyheauticipatod
that anotherattack was imminent and
why hefelt it necessaryto interveneand
protect the other person.

Defendant’s evidence should include
anyotherfamily memberswho werenot
calledby theprosecutionand who can
testify about the prior acts of the
deceasedand the character propensities
of both defendantand deceased. A
memorandumin supportof the admis
sibility of prior actsand threatsfiled in
the Chadwick case is available from
DPA. An adequatenumberof other
characterwitnessesshouldbecalledto
substantiatethe defendant’snon-violent
nature,and the deceased’scontrarydis
position.Thecharacterwitnessesshould
be well known andrespectedwithin the
communityand wherepossible,should
includeindividualswith somepresentor
postassociationto law enforcement.

Do nothesitatetouseexperttestimony.
Most generally, the family physicians
will know andmay havetreatednotonly
the defendant,but also the deceased.
They mayverywell know thereputation
of bothwithin thecommunity.Theymay

have actually witnessedor seen the
results of the decedent’sviolent be
havior. In the Chadwickcase,wecalled
two physicianstotestify aboutthephysi
cal andemotionalconditionof thedefen
dant,hiswife, andthedefendant’sfather.
One ofthephysiciansbadalsotreatedthe
deceased,in hisofficeandatthejail. His
diagnosis- chronicdnsgabusesuper
imposedon a violent anti-social per
sonality.A pharmacistwascalledto tes
tify aboutthenarcoticdrug takenby the
deceased,theeffectsof the interactionof
that drug with alcohol, and the known
adversereactionsand side effectsfrom
theuseof that drug.Lastly,wecalledDr.
LenoreWalkerto testifyconcerningher
psychologicalevaluation and examina
tion of the defendant.Hertestimonyes
tablishedthat Mr. Chadwickhadareces
sive non-violent type personality. She
reiteratedthatfrom herstudiesthis type
ofIndividual only becomesviolentout of
absolutefearfor themselves,or fear for
the safetyof their lovedones.

It is important to know bothyour adver
sary and the trial judge. Do notassume
that theprosecutionknowsthe law of the
caseaswell asyou do. On occasion,you
cantakeyourexpertwitnessesinto other
wise objectionableareaswith devastat
ing results. In the Chadwickcase,after
providing Dr. Walker with the ap
propriate hypotheticalfacts, we asked
herthe followingquestion:

Dr. Walker,baseduponyour educa
tional background,training and cx-
perience,your evaluationof Mr.
Chadwick,and assumingthecorrect
ness of the facts as previously
reiteratedto you, do you have an
opinion based on reasonable
psychological probabilities as to
whether Mr. Chadwick acted in his
own necessaryandreasonableself-
defense,or in the defenseof other
membersof his family, at the time
that heshotandkilled Bobby Chad
wick?

Answer:Yes, I have an opinion.

Question:What is that opinion?

Answer In m opinion Mr. Chad
wick actedoutof self-defenseandin
defenseof his family.

Noobjection from theprosecutor,no
statementfrom the trial court.

Mr. Conway: That completesthe
casefor the defense.

this articlewith a discussionconcerning
closingsummation.If you areprepared,
it’s theeasiestpartofthetrial. Hopefully,
the prosecutionand its witnesseswill
have referred to the deceasedas the vic
tim. In the Chadwickcase,the deceased
wascalled"the victim" 56 times. When
you finish with your closingargument,
the jumy will believethat it is the defen
dantwhohasalwaysbeenandremainsto
that moment, the true victim. Without
you ever having so stated, the jury
through their acquittal will also have
rendereda verdict on the deceasedwho
you presentedandportrayedin all ofhis
abusive splendor - The bastard
deservedto bekilled.

A. V. CONWAY, II
Conway,Mitchell & Joiner
Attorneysat Law
124 West Union Street
P.O. Box 25
Hartford,Kentucky 42347
502 298-3231Office
502 298-7855Fax

A.V. is a 1970 graduateof the Universily of
KentsckySchoolof Law. From 1970-71,he
servedasaKentuckySupremeCowlLawclerk.
From 1974.81,he wasOhio Co. County Ailor
ney.

LESBIAN USING ‘BAUERED
SPOUSE’ MURDER DEFENSE

AssociatedPress,August28,1989

WEST PALM BEACH. Fin. - A woman
chargedwith murderingher lesbianloveris
usingthe‘batteredspouse"asherdefense.
Defenselawyers for Annette Green, 30.
plannedto arguethat shekilledher32-year-
old live-in lover, IvonneJulio.becauseMs.
Julio beat and humiliated her repeatedly
during their li-yearrelationship.

The trialwas tobegintodayin PalmBeach
CountyCircuit Court.

Ms. Greenshot Ma.Julio in theheadon Oet.
30. 1988,following a Halloweenpartyand
a fight in auuilerparkin PalmBeachCourt
ty.policesaid.

"She would have killed mebecausesheis
veryviolent,"Ms. Green told police.
Ms. Green’sdefenseis considerednovel
becausethe battered spousesyedromeis
usually ascribed to women who suffer
repeated beatingsby malepartners.VII. CLOSING SUMMATION

There is little needto unduly lengthen
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VIEWS OF KENTUCKY’S CHIEF JUSTICE
Modernizing Kentucky’s Court System

An interviewwith t ChiefJusticeRobert
F $ephensby SusanWallar Schwemm
appearedin the July-August, 1989
Fayette County Bar Avsociation’sBar
News. Selectedportions are reprinted
belowwith permissionof theChiefJus
tice and theFayetteCountyBarAssocia
lion.

What are the Innovations In theKen
tucky court system that you have
spearheadedor areparticularly proud
of?

The mostsignificantoneisthe videotap
ing of all thecircuit court proceedings.
By this time next year, if all goeswell,
46 courtrooms in the state will be
equipped. There are56 judIcial districts
inKentucky.That will be about one-third
to 40% of the courtrooms.The Court is
committedto doingthis. We are ironing
somebugs. We have a few complaints
from someof the appellatejudges who
would rather have the old-fashioned
transcript. And I can understand,it is
quicker. Somedefenselawyersdon’t like
it. When you look at the speedwith
which the transcript of evidence is
prepared, and the negligible cost, what
you have to do is prioritIze. Which is
more important? And it’s very clear to
me that the speedandtheexpenseto the
litigant, and the accuracy,ismuch better.
We are improving the technology.
Literally every month the quality of the
tapesis improved. Thehigh-speedVCRs
that we provide our judges are getting
better. It’s the coming thing; there’s no
doubt aboutit. We’ve triedthecomputer
aidedtranscripthere in Fayette County
and we don’t like it.

What about the computer system In
the Boyle Circuit Court In Danville?

Well, I don’t know toomuch about it. I
haven’t seenit. I’m sureit’s fast,but you
still have to depend on accuracy,but
more importantly, it still coststhe litigant
a tremendous amount of money.That’s
one thing that this system doesn’tdo.
I’ve reviewed a couple of records,and
it’s really fairly simple. If the lawyer

writesin the brief that it’s on the record
at so-and-so,you just turn rightto it, and
you look at it. It’s no big deal.The Only
problem is whenyou have to review the
entirerecord, ii it’s an eight or nineday
trial, it takes mehalf that time to review
it, which doestake longer. But I would
think the lawyerswould wantit reviewed
completelythat way,rather thantheskim
sight readingthat mostof usdo whenwe
review.

Anything elsethat Is an innovation?

The SUSTAIN program. That’s an
acronym. It’s a computer-docketcontrol
and infonnation system. It’s in three
counties, including Kenton, Clark, and
Johnson. It providesan instantrecordfor
every casethat’s in court. In thosethree
counties,every caseis entered in circuit
and district court. It will print thedock-
eta. For example, in Johnsoncounty, in
district court, they had a deputyclerk
who workedtwo mornings a week typing
the docket in preparationfor trial. This
machipe,prints the docket in three
minutes. We have made a conmiitment
to put it in every county.They’re work
ing now in Bowling Green. It’s expen
sive. When all the systemis in, it will
have a completerecord sothat if you’re
an irate citizen, and want to know what

happenedto your case,we canpunchit
out in Frarikfort, becauseit will all be
down there. Periodically, they take the
local information and give it to us, and
weput it all onthe mainframe computer.
What we will do, is that I will be able to
checkthe caseandfind out, or if thepress
wants to go in and seehow many cases
areDUIs,or if thecaseofacertainpoliti
cal person has been delayed sixteen
times,orwhateveritmightbe. TheRock-
castleCounty thing - I could find out the
statusof all DUI casesin any county at
any given time. It canbe configured to
print 80% of what the clerks now type.
Let megive you a classic example. We
installedthe system in Kenton County.
The cost was about$65,000to $70,000.
They do not have to hire three new
deputy clerks now. It’s really working
wonderfully. The clerks love it.

You’re usingattrition to reducestaff,
rather than firing personnel?

Yes.Probably the other thing that is the
mostdramatic in termsof savingsin cost
and efficiency is the laser optic disk
storage unit. We have that in Jefferson
County. The District Court Civil
Division there has between17,000 and
18,000casesper year. They have 16 or
17 full-time deputies that take care of all
the paperwork. With the laser disk, we
can now put all those records on a disk
that is about the sizeof the old 78 rpm
records. It puts64,000pageson oneside
and64,000pagesonthe other. It is com
pletely indexedby name,so if you want
to look at it, they’ll tell youexactlywhich
disk it isandwhere it’s at andyoucan go
right to that. There’s a CRT, which you
canlook at and youcanread pagesuch
and suchof suchandsuch a case.Then
there’s a printer right next to it. All of the
records in a storage room that’s about
750 squarefeet, and 12 feet high, with
shelving all the way to the ceiling, will
beable to be storedin onefiling cabinet
in the corner. 25% of all courthouse
space today is used for storage. Of
course,that’s a very expensivepiece of
equipment. But it’s actually working.
We keep the records in a civil caseuntil

Chief JusticeRobertF. Stephens
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CRIMINAL RULES COMMITTEE
KentuckySupremeCourt ConsidersRule Changes

THE RULES PROCESS

Justice Donald C. Wintersheimerof
Covington, Chairmanof the Criminal
Rules Committee,has announcedthat
any andall proposedamendmentsto the
criminal rules will be discussedat the
next annualmeetingofthe KentuckyBar
Associationwhich will beheld in Lexi
ngton onJune 5 through8, 1990.

In ordertohavetheopportunityfor mem
bers of the professionto considerany
suggestedrule changes, the Supreme
Court has indicatedthat all suggestions
mustbeprintedin the KBA Bench&Bar
publication prior to the June annual
meeting.Practically, that meansthat the
suggestedrule changesmust be
presented to the Supreme Court in
Januasyto meettheprintingdeadlineof
the KBA magazinewhich is in early
February.

Accordingly, all suggestedrulechanges
must be submitted to the committee
before January5, 1990. The criminal
rules committeewill considerthe rule
changes immediately thereafterand
makea report to the SupremeCourton
January30,1990.

Suggestionsfor amendmentsare circu
lated toall membersof thecommitteefor
comment.The membersexpresstheir
opinionsin writing with copiesto other
membersof thecommitteeanda discus
sion is held at leastone annualmeeting
as to which amendmentswill bereported
to the Supreme Court. Amendmentsto
thecriminal rulesaregenerallyinitiated
asaresultofarecommendationby mem
bersof the practicingbar. Occasionally,
membersof the clerk’s office or court
staff attorneys or membersof the Court
will make recommendationsfor chan
ges. Suggestionsare alsowelcomefrom
membersof the judiciary at all levels.

MEMBERS

JusticeWintersheimerhasindicatedthat
AssistantAttorneyGeneralJohn S. Gil
lig has beenaddedto the committee.
Other membersof the committeeare:

Hon. William L. Graham
Frankfort CircuitJudge,Frankfort

Hon. PennyR. Warren
Lexington

Hon. Mark P. Bryant
CommonwealthAttorney Paducah

Hon. Frank E. Haddad, Jr.
Louisville

Hon. William E. Johnson
Frankfort

Hon. Frank W. Heft, Jr.
Public DefenderLouisville

SUPREME COURT DECIDES

JusticeWintersheimerindicated that all
rule changesarenow consideredon an
annualbasis. The entire purpose of the
civil andcriminal rules committee is to
providemembersof the legalprofession
with an opportunity to makesuggestions
and commentson any proposedrules
before they are enactedby the Supreme
Court. Naturally, the final rule making
authorityresidesin theSupremeCourt.

PROPOSED RULES

Among the rules changesalready sub
mitted isonerelatingto qualificationsfor
counselfor indigent defendantscharged
with capital offenses.The currentOhio
rule is the basisfor a similarproposalin
Kentucky.Alsosuggestedisa rule deal
ing with multiple juryproceduresinvolv
ing joint trial of codefendantswheread
missionof the confessionof one defen
dant might beprejudicial to the other.

RULESOF EVIDENCE

Of interest to all lawyersandjudges is
the possibility of adopting the Federal
Rules of Evidence in the near future.
Undoubtedly, numerous reviews and
hearings will be conductedprior to any
actionby eithertheSupremeCourtor the
General Assembly.

the judgement is entered and the appeal
period is over, and thenwe destroy the
written recordsandtheyare righton the
disk. Unlike the regular computers,
where you have to handlethe disks, or
the tapes, with care, you can storethis
disk outside, in the snow and the mud,
and it won’t hurt it. It’s our first step
toward a paperlesscourt.

Mainly, I wantto getthe SUSTAIN pro
gram in, becauseI think that’s the most
important.And the videoprogramis al
readycommitted.The legislaturelikesit.
Theremay be somecourtsthat wewon’t
everput a video systemin. Someof the
ruralcounties that maynothavetentrials
a year,or five trials a year.Now why
spend$50,000or $60,000on that? For
example,in thewesternpartof the state,
in the four countiesalong theMississippi
River,we aretaldng the biggestcounty,
andthey areremodelingthecourthouse,
and we’re going to put the system in
there. Thejudge is going to moveall the
trials that he can from the other three
countiesto be tried there to a jury.

Also, I’m trying to get law clerks for all
the Circuit Judges in the state,because
they areprobably the mostover-worked,
other than the Court of Appeals.The
Court of Appealshasgot a systemwhere
those judges are really over-worked.
They’re writing and being assignedbe-
tween11 and13 casesa month,andthat’s
a lot of casesto getout, sowe’ve gotten
another law clerk. They eachhavetwo
law clerks to help.

JusticeDonaldC.Wintersheimer

Amsterdam
Receives

MacArthur Grant

The John D. andCatherine1. Mac
Arthur Foundation named29 people
who will receive grants up to
$375,000over five years to use as
they wish. The 29 MacArthur win
ners span a range of disciplinesfrom
artistic to health concerns. Since
1981, the foundationhaschosen283
‘extraordinarily talented in
dividuals... to work at their highest
potential without interferenceand
free of financialconstraints."

Anthony Amsterdam,53,NewYork
wasawarded$320,000.Heis a Law
Professor at NYU. He has in
fluenced contemporarylaw in civil
rights and race discrimination.He
hasauthoredmanyarticles oncapital
punishment.
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COMPUTER COURTROOMS
ViewsoftheNationalShorthandReportersAssociation

The computerized courtroomof Circuit
Judge Stephen M. Shewmaker in Dan
ville, Kentucky,enjoys excellent com
pany aroundtheU.S. Thecity ofEl Paso,
Texashasordered 21 oftheni.Chicago’s
leadersannouncedthe purchaseof 12
over thenext two years.TheColumbus
Ohio Bar Associationjust boughtone
asapresentto itscity. And theycurrently
existin tenother majorcities.

In recent years,TIME Magazineand
CableNewsNetworkreferredtothemas
"Courtroomsof theFuture,"butit istine
tolay thismisnomertorest.Thesystem,
indeed, is the courtroomof today: the
computer-integratedcourtroom,orCIC.

PerhapstheArizonaRepublicput it best
in a story about computerized
courtrooms:

Perry Mason had better sharpen
somepencils,dust off his law books

andstock up on legal padsbecause
his next court foe might be armed
with a 20-megabytehard disk, a
640K RAM and a handfulof floppy
disks.

CICs arepoppingup all over the United
States,from SanFranciscoto Detroit to
Dallas,andpaflsinbetween,suchasthe
systeininDanville,whichwasfundedby
the Kentucky Shorthand ReportersAs
sociation to demonstrate the
technology’s benefitsto the benchand
bar. However, thesystemthat hasbeen
analyzed,poked and prodded the most
sitsin theArizonaU.S.District Court in
Phoenix, under the auspices of The
Hdnorable RogerG. Strand.

Judicialexperts from all over the world
have traveled to Phoenixtowie the
latest in courtroom technology.During
demonstrations,JudgeStrandspeaksof

the possibilities:

As we will show you in a minute,
perhaps themoremagical partof this
wholesystemis that theentire 8,000
pagesof transcriptisonthe database
of all thesecomputers. It canbesear
ched in a Westlaw/Lexis litigation
support typeof quezyformat sothat
you canpull from that 8,000pages
anythingyou want.

Referring to a multidefendant case in
volving interstate cocainedistribution
and conspiracy, Judge Stranddescribed
the way that attorneys have takento the
new tools:

One of our defenselawyers in par
ticular hadquite a flair for the sys
tem. While the other lead counsel
wasexaminingwitness,he would be
looking in the CIC’s data basefor
inconsistenciesin the man’s tes
timony that was given at a suppres
sion hearing or at other partsof the
trial. And theywere constantlyhand
ing each other notes about things
they found in the data base.

As the old saying goes,"Infonnation is
power," andthe poweroffered by a CIC
has substantially increased the
capabilities of computer-wise law
makers. But where does the CIC get its
power?

The foundationof a CIC is a systemused
by court reporterscalledcomputer-aided
transcription,or CAT.

For decades,court reporters have used
machines called stenotypes to record
verbatimtestimony. By depressingcom
binations of keysthat correspondto al
phabetic symbols, the stenotype
produces phoenetic syllables, or thor
thand strokes, that print out on a paper
tape.

Until the advent of CAT, the reporter
then either had to transcribe the notes
into written English or dictate them to a
person or into a tape recorder to be
transcribedlaterby atypist.Theproduc

BJ. Shorak

PhotocourtesyoftheXacrlbe Corporation
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tion of a written record was tediousand
time-consuming.

But advancesin computer technology
led to what has becomeknownascom
puter-aidedtranscription, or CAT.
Working on a modified stenotype
machine,a court reporterstill captures
the live legal proceedings in
stenographicnotes.However,withCAT,
thesenotesareelectronicallytranslated
into completeEnglishtranscripts- the
stenographicrecordis fed into a com
puterthathasbeenprogrammedtomatch
the stenographicnotes stored in its
memorytothe correctEnglishword.

Sinceits introductionin 1974,CAT has
dramaticallyincreasedthespeedandsta
bilized the costof preparingtranscripts.
In the past decade,as microprocessors
have gone up in capacityand down in
cost, CAT systemshave becomemore
compact,morepowerfularidmoreaffor
dable. Today,closeto 20,000reporters,
or approximately70%of theprofession,
useit in their worL

A computer-integratedcourtroombrings
togetherall the latest advancesoffered
throughCAT technology.In aCIC,com
puter terminalsarelocatedat thecounsel
tables andjudge’sbenchandaretiedinto
the court reporter’s CAT system.
Through CAT, judges, lawyers and
litigants canseeprintedEnglish text of
testimonyonmonitorsjustsecondsafter
the testimonyisgiven. Thisis especially
beneficialto the hearing-impairedcom
munity. Deaf judges,attorneys,jurors
and litigants have benefitedfrom this
technology.

Hard-copy transcriptscanbe provided
almost instantaneously,as can ASCII
diskettes.Anotherfeature,litigation sup
port software,allowsattorneystoreview
prior testimonyon theirmonitorsduring
cross-examinationwithout having loin
terrupt the proceedings to ask the
reportertosearchthroughpagesofnotes.
Instead, at the touch of a button, the
computerfinds thetestimonyin question
andflashesit ontothemonitor.Also, the
monitorsareconnectedto computerized
legal libraries,soquickly-neededprece
dentsareonly afew secondsaway.

CAT technologyhaschangedthe very
natureof the transcript. BeforeCAT, the
transcriptwas apassivedocument,to be
usedprimarily for appealsafter the trial
wasover.

With the advent of the computer-in
tegratedcourtroom,thewritten recordis
passiveno more.During thecourseof the
Phoenix cocaine trial, attorneys and
judgesmadesignificantstatementsabout

- DefenseAttomey-"Evenwhensomeone
elseis being spokenaboutandit doesn’t
directly relateto my client, I’ll go overto
theresearchscreenandfind outhow badly
this particularlywimessishurtingmyclient
by connectinghis testimonywith somothing
someoneelsesaid."

- -ProsecutingAttorney-"We have defen
dantsin the case who have been less
prominently mentionedthan otherdefen
dants.For thosedefendants,a good way to
marshallall ci yourevidence...isto put the
nne of thedefendantinto thecomputer.
It will go through eachtransctiptto that
defendant’sname...providingan indexof
evezytimehe is mentioned.

You cando the same thing about the
discussionof an exhibit...youcanput in
any combination of searchesthat you
want."

- Judge on lawyerstrategy- "Your case
hasended...youam goingto havemotions.
You hadseveraldefendants.You havemo
ticmsfordimecscdverdict...youcangoback
and scanthe whole databaseto find out
whathasbeensaidaboutthatdefendantso
you will know whetheror not the motion is
well taken."

The strategicramificationsof litigation
support are becomingmore apparent
with every case.However, the cumula
tive effect of the high-tech court on
lawyerperformanceis evidentlybenefi
cial.

For example, with accessto the written
record,allowing witnessinconsistencies
top without challengewill becomea
thing of thepast "You sayhe was at this
placeon this date,but the record shows
that earlieryou said he was someplace
else."

Thewrittenrecord,ineffect,becomesan
activetool during the trial. Lawyerscan
continue to review and analyze tes
timony while they arestill in court. And
accessto this information can change
boththeir line of questioning aswell as
their thy-to-day strategies.No other sys
tem offers thediversity of a CIC, not tape
recorders nor videotape.

Will Kentucky seemore computers in
courts? Most likely, because as its
judiciary seeswhere the rest of the
countryis going,it surely will not allow
the state to becomea "video junkyard"
surroundedby states with 21-century
courts. At least,wehopenot.

B. J. SHORAK
National ShorthandReporters
Association
118 Park Street S.E.
Vienna,Virginia 22180-4689
703 281-4677

BJ. is Director of Researchand Tech
nologyfor the Association. Shejoined
NSRAin 1987 to administerprograms
relating to technologiesthat impactthe
courtreportingprofession.

Photocourtesyof theXscrlbeCorporation

lay-to-dayusesof the transcript.
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KENTUCKY’S VIDEOTAPE PROJECT CRITICIZED

A videotapeprogramdesignedto im
prove the efficiency of Kentucky’s
courtshasincreasedthetimeinvolved in
appealsandcreatedotherproblems, ac
cordingto somecritics in thestate’slegal
community.

The system was implementedin 1981
and becamefully automatedin 1984.
About a third of Kentucky’s90 circuit-
level courtroomsarewiredandeight to
10 more are scheduled to join in this
fiscal year.

With the system under way, court
reporters and transcripts are out and
VCRs are in. At the trial level,thesystem
hasgottenpositive reviewsby most, but
when it comes to appeals the story is
different.

Hiram Ely III of Louisville’s
Greenebaum Doll & McDonald, who
doesdefenseand plaintiff’s work, said
the system has such advantages as
reviewing testimony, but there aresome
limitations.

"It’s almost impossibleto use a video
transcriptfrom a lengthy trial in the ap
pealsprocess.You endup having to have
it transcribedat a costthat is astronomi
cal," he said.

"It’s impossibleto watch two weeksof a
trial in trying to write a brief,"addedMr.
Ely. "It will take almost anothertwo
weeks."He noted,however,that taping
worksfme in sometrials,suchasdivorce
proceedings,wheretestimonyis not so
complex.

"Of coursecourtreportersfeel strongly
[thati it’s better to haveahumanbeing in
there,"Mr. Ely said. "I agreewith that.

OPPOSITION LINGERS

It may be too late to turn back, but the
Kentucky Shorthand ReportersAssocia
tion KSRA is still fighting videotapes.

"What [appellate attorneysi are finding
on appeal is video takes five to seven
times [as tong] to review as a written
transcript," said KSRA ex-president
LauraKogut. "It wasthought of original-

ly asaninnovativenewway to geepcourt
records, but they didn’t foresee
problems,"shesaid,

As an alternative to video-equipped
courtrooms,theKSRAhascomeupwith
a computerizedtranscnptionsystemthat
allowsfor immediatereadingof the tes
timony; one suchcomputer-integrated
courtroom is in Danville, Ky."We’ve
beentrying to make the legalcommunity
more aware" of the situation,said Ms.
Kogut.

Another attorney, who requested
anonymity, citedher experiencein writ
ing a brief basedon a long tapedhearing.
"Itwasjustanightmare,"shesaid,noting
while taping maybecheaperthereisalso
theproblem of tapesnot alwayspicking
up the proceedings.

"It took daysto look at it- four times as
longaswith a transcript,"sheadded.The
extratimewasbilled to the client.

"Judges think it’s one of the greatest
technologicaladvantageshere," the at
torney said. "People have complained
but judgesareenthralledwith it."

BLANK TAPES

But Court of Appeals JudgeCharlesB.
Lestersaidnot all judgesare sothrilled
by it. "Let’s assumeyouhavea three-or
four-day trial andit’s on day 2 or 3 that
the error alleged on appeal occurs," he
said. "It’s very difficult to get down to
that point in the tape.You haveto sit and
watch a lot of proceedingsthat have
nothing to do with the appeal."

On theplusside,he said,thesystemdoes
save money. But there are other
problems-among them, power failure,
voice activation that turns the camera
towardnon-testimonysound,areduction
in clarity as copiesincreaseand,some
times,blankspaces.

‘Fr"ankfort solepractitioner RudyYessin,
both a plaintiffs’ anddefenseattorney,
agreedthere is danger of tape break
down. He likes court reporters because
they areon site andcanhave transcripts
ready that day.

"I’ve talked to several judges andthey
have a difficult time sitting there and
wading through it," he said. "On the
other side, judges get to observewit
nessesontape."

"My experienceat thisstageof thegame
is that the majority of the bar has not
becomeaccustomedto it and by and
large likes the older system better,"
addedMr. Yessin.

For Lexington solepractitioner Larry S.
Roberts, someof thecriticism rang true
in a murder casein which he was defense
attorney- his client’s testimonyfailed to
appearon tape and led to a new-trial
order.Commonwealthv. Clay, 89cr 157
Circ. Ct., FayetteCty..

Despite that, Mr. Roberts said he likes
taping becausehe canlook at testimony
"to my heart’s content." Since the inci
dent, improvements have been an
nouncedto preventa repeat, he said.

Despitethecriticism thetaping program
hasdrawn, thestate will not turn back,
says Don P. Cetrulo, director of Ken
tucky’s Administrative Office of Courts.
"I can’t believeanyonethinkstherewill
be court reporters in the year 2000.
You’ve got to getstarted,"he says.

Mr. Cetrulo said the cost to install the
system was in the $50,000range per
courtroomandchambers,comparedwith
the averagecourtreporter’s annualsalary
of$20,000.About30reportingjobshave
beeneliminated, mostly via attrition. He
admitted that using the tapes cantake
longer than transcripts, but said more
than half of the appeals involve one
videotape.

"It’s a flexible system.Someoneis going
to improve it."

Copyright1989.TheNationalLawJour-
nat, reprintedwithpermission.
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SHOULD LAWYERS BE MORE CRITICAL
Views ofSecondCircuit Court ofAppealsJudgeRogerMiner

OF COURTS?

In observingthe work of lawyers in the
courts in which I have served,aswell as
in other courts, I have beenimpressed
generally with theservicethatthebarhas
renderedin the representationof clients.
I have notbeenquite soimpressedwith
the performanceof the bar in the dis
charge of its duty to societyasa whole.
It is thewillingness to acceptthis public
responsibility that distinguishes the bar
as a profession.The value of the calling
is diminished to the extent that any one
lawyer shirks his or her professional
obligation of serviceto the community.

There aremanydutiesimplicatedin the
conceptofpublic responsibility-the duty
to undertakethe representationof in
digent clients without charge1 if more
lawyersperformed this duty,perhapsthe
public expensefor suchrepresentation
could be greatlyreducedor eliminated;
the duty to seethat able andhonestmen
and wopn are appointed or electedas
judges; the duty to aid in the improve
ment of legal education;3the duty to
maintainthecompetenceand integrityof
the bar,4 andtodiscloseviolationsof the
rulesof professionalconduct;5the duty
to set an example and maintain public
confidenceby voiding even minor
violationsoflaw; thedutyto seeklegis
lative and administrativechangest im
provethe law and the legal systm and
the duty to educatethe public and to
protectit from the unauthorizedpractice
of law.9

In my opinion,oneof themost important
societaldutiesof lawyers is the duty to
criticize thecourts.It ismy premisethat
informedcriticismof thecourtsandtheir
decisions is not merely a right but an
ethical obligation imposedupon every
memberof the bar. I also believe that
judges shouldnot respondto suchcriti
cism,directlyor indirectly,sincejudicial
responsedampenstheenthusiasmof the
baranddisservesthepublic interest.

There is a Canon in theCodeof Profes
sional Responsibility that instructs
lawyers to assistin improvingthe legal
system.’° The Ethical Considerations
relating to that Canon observe that

lawyersareespeciallyqualifiedtorecog
nize deficienciesin the system and to
initiatecorrectivemeasures.11They en
couragethe legal professionalto support
changesin the law whenexistinrules
eventuate in unjust results.1 The
Preambleto the new Model Rules of
ProfessionalConduct adoptedby the
American Bar Associationurges that
lawyersshouldemloy their knowledge
to reform the law.1 In my opinion these
admonitionsspeakto a dutyon the part
oflawyers to identify anddiscussincor
rect actionsby the courts,subjectOnly to
the requirementthat the criticism beim
pelled by a good-faith desire for im
provement in the law and the legal sys
tem.

Malicious or false statements about a
judgeor disruptiveor contemptuouscon
duct in the courtroom, of course,never
canbe countenanced.I have kept with
mefornearly30yearsacaseI readin law
schoolregardinga penalty imposedfor
behaviorof this type. The decisionis
takenfrom the ancientEnglishReports
andisoneof thosecollectedby Sir James
Dyer, sometimeChief Justiceof Com
mon Pleas.It isreported asfollows:

RICHARDSON, ChiefJusticeof the
C.B.axtheassizesazSalisburyinthe
summerof 1631 wasassaultedby a
prisonercondemnedtherefor felony,
who after his condemnationthrew a
brick bat at the said Judge, which

- narrowly missed;andfor this an in
dictment was immediately
drawn...againstthe prisoner,and his
right handcut off and fixed to the
gibbet,upon which he was himself
immediatelylngedin the presence
of the Court’

It seemstome that thejudge overreacted
somewhatin spiteof the provocation. Of
course,therearethosetodaywhowould
considertossinga brick to be"protected
expression."I dorealize that occasional
ly it is necessaryfor a lawyer to bite his
or her tonguewhen in the presenceof
some particularly arbitrary tyrant in a
blackrobe.My father, whopracticedlaw
for 60 years,held in the highestregard

the lawyerwho made some intemperate
remark during a long andheatedargu
ment with a judge. When the judge
shouted:"Counsellor, you havebeen
showingyour contemptof this court,"
the lawyer respondedi"No, your honor,
I havebeentrying to concealit."

FEAR OF REPRISAL

While lawyers generally feel free to
criticizethe stateof the law in relation to
rulesof court,statutesand eventhe Con
sthutionitself,thereis anoticeablereluc
tance to criticize judge-made law,
specificjudicial decisionsor individual
judges. Yet, the public responsibility
function of the bar is just as implicated
in the latter as in the fonner. Why the
distinction?I think that theanswerlies in
the unfortunate,but well-groundedfear
on the partof attorneysthat affronts to
tenderjudicial sensibilitiesmay resultin
unnecessaryantagonisms,disciplinary
action or worse.

Forexample,in 1830, JudgeJamesH.
Peckofthe United StatesDistrict Court
for theDistrict of Missouridisbarredand
imprisoneda lawyer forpublishing3 let
ter critical of oneof his decisions.1Al
though this disgracefulepisodeled to an
impeachment proceeding and caused
Congress to curtail the summary con
tempt power of the federal courts,16
echoesof thePeck incidentwere heard
in a decision handed down by the
SupremeCourt in 1985. The decision
reverseda 6-month suspensionfrom
federalpractice imposedupon RobertJ.
Snyder by the 8th Circuit Courtof Ap
pealsfor conductsaidto be prejudicialto
the administrationof justicend unbe
coming a member of the bar.1

Snyder’sdifficulties stemmedfrom a let
ter he wrote to the United StatesDistrict
Court for the District of North Dakota.
The letter was written after the circuit
court had twice returnedhis Criminal
JusticeAct fee application for insuffi
cient documentation.In his correspon
dence,Snyderrefusedto provide further
information,criticized generallythe in
adequacy of the fees authorized in
similarcases,expressedhis disgustat the

/
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treatmentaffordedhimby thecircuit and
directedthat his name be removed from
the list of attorneysavilable forcriminal
defenseassignmentsThedistrictcourt
judge, fmding nothing offensivein the
letter, and perceiving some merit in
Snyder’scriticisms,passedthe letter on
to the circuit. A 3-judge panel of the
circuit ultimately found that the state
ments, which Snyder refusedto retract,
were disrespectful, contentious and
beyond the bounds of proper comment
andcriticism.19

In reversing the panel decision, then
ChiefJustice Burger wrote: "We donot
consider a lawyer’s criticism of the ad
ministration ofthe [CriminalJustice]Act
or criticism of inequitiesin assignment
under the act as causefor discipline or
suspension....Officers of the court may
appropriately express criticism on such
matters." The Chief Justice observed
that the circuit court hadacknowledged
the meritorious nature of Snyder’s
criticism and, as a result, had instituteda
study of the admiistration of the
Criminal JusticeAct. 1

In light of theobservation,I believethat
theChiefJusticemissedanexcellentop
portunity to comment on the attorney’s
duty to criticize the courts andthebenefi
cial purposesservedby thepeifonnance
of that duty. Snyder’s actions were well
within the bounds of the public respon
sibility he assumedwhen he becamea
member of the bar. This is sobecausea
lawyer is obliged notonly to educatethe
public about the law, the legal system,
and the judges,but to inform the courts
aswell.

CONSTANT WATCHFULNESS

Justice Jackson once commentedthat
"lawyers are the only group in a com
munity who really know how well judi
cial work is being done. The public may
rightfully look to them to be the first to
condemn practices or tendencieswhich
they seedeparting from thebestjudicial
traditions."22JusticeBrewer said:"It is
a mistake to supposethat the Supreme
Court is either honored or helped by
beingspokenof asbeyond criticism. On
the contrary, the life and character of its
justicesshouldbe theobjectsofconstant
watchfulness by all, and its judgments
subject to the freest criticism." "I have
no patience," said Chief JusticeHarlan
F. Stone, "with the complaint that
criticism of judicial action involves any
lack of respectfor thecourts.Whenthe
courts deal, as ours do, with great public
questions,theonly protectionagainstun
wisedecisions,and evenjudicial usurpa
tion, iscarefulscrutinyof theaactionand
fearlesscomment upon it."

Someyears ago,in answerto contention
that criticism of the SupremeCourt and
its decisions by the bar was unwise,
Raymond Moley, the political analyst,
wrote the following:

The barin this instanceis acting in
its most significant role. A lawyer is
somethingmore than a plain citizen.
He isby tradition and law an officer
of the court and an agent of the
government. To refrain from
guidance would be to shirk the bar’s
responsibility, as a professional as
sociation, to the public nd to
government.

The Court is a responsible, human
institution. To elevate it above
criticism would beto createa tyranny
abovethe law andabovetli govern
ment of which it is a part.

And so it is that when the Attorney
General of the Umted States publicly
criticizes certain decisions of the
SupreeCourt, ashe hasdonein rOcent
years, he is acting in the highesttradi
tions of the legal profession. By leading
seriousdiscussionsofconstitutionaldoe
trine importantto thecitizenry and to the
courts, he performs the public service
encouragedby Moley and by Justices
Jackson, Brewer and Stone. It ill, be
hoovesmembers of the bar to ridicule
and abusea fellow memberof theprofes
sion for fostering the robust and unin

hibited dbate that is the hallmarkof a
free societyWhen StephenA. Douglas
denouncedAbraham Lincoln for ques
tioning thevalidity of the infamousDred
Scottdecision,Lincoln replied:

We believeasmuchas[Mr.] Douglas
perhaps more in obedienceto and
respectfor thejudicial department of
government. We think its decisions
on constitutional questions, when
fully settled, should control not only
the particular casedecided, but the
generalpolicy ofthecountry, subject
to be disturbed only by amendments
of the Constitution, as provided in
that instrument itself. More than this
would be revolution. But we think
theDredScottdecisionis erroneous.
We know the court that made it has
often overruled its own decisions,
and we shall do hat we canto have
it overrule thi2

Lincoln wasa greatlawyer who under
stoodthepublic responsibilityof the bar.

RESPONDING TO CRITICISM

It hasnever been the place of a judge,
however, to respondto specificcriticism,
and I think that it is unseemlyforjustices
of theSupremeCourt to engageinpublic
argument with the attorney general or
any other lawyer for the purpose of
defending the positioxof the Courts on
one issueor another Such discourse
notonly detracts from thedignity of the

4
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lessness"39in criticizing thecourts.Court but alsocommunicatesan unwill
ingnessto maintaintheopennessof mind
so essential for the,roperperformance
of thejudicial role. Whenthe judiciary
undertakes a point-by-point defenseof
criticism leveledby membersof the bar,
it discourageswhat it shouldencourage
and protect. Even in the caseof unfair
and unjust criticism, the benchshould
remain silent, leaving to the barits ethi
cal obligation to cometo the denseof
the judiciary insuchsituations. It long
has beenrecognizedthat judges, "not
beingwholly freeto defendthemselves,
areentitled to receivethesupptof the
bar againstunjust criticism." When
JusticeBrennanwrotein theSawyercase
that"lawyers arefreeto criticize thestate
of the law,"32 he reserved no rebuttal
timefor the judiciary.

Let me hasten to add that there are
numerousmattersupon which judges
canandshouldbeheard- mattersaffect
ing administrationof the legal system,
improvements in substantiveandpce
dural law and ethical standards. A
judge alsoshould teachand write about
the law in an expository way, pointingto
trendsand changesin decisionsalready
written and in legislation already
adopted.TM Judges should encourage
debateabout contrersialconstitutional
and legal issues. I have lecturedand
written aboutthepublic accountabilityof
judges - the needfor judgesto reportto
the citizenry aboutdevelmentsin the
law and the legal system. Othershave
advocated judicial participation in
policymaking where matters affecting
the judicial process are concerned.
Judge Irving R. Kaufman,my colleague
on the SecondCircuitCourtof Appeals,
holds that "[j]udges may notmerely ex
press their viewson matters within their
judicial province,but have an obgalion
to do so in the public interest." How
ever this may be, there is no reasonfor
judges to argue the merits of their
decisions or views directly with their
critics. It should always be remembered
that judges have an unfair advantagein
any debate with lawyers,becausejudi
cial decisions- at least until reversed,
modified, distinguishedor overruled -

arethe lastword.

The judiciaryshould assurethe bar that
critical commentsof all kinds are wel
comed. It should heed the messageof
Just icc Frankfurterthat "judges mustbe
kept mindful of their limitations and of
their ultimate public responsibilityby a
vigorous streamof criticism expressed
with cndor however blunt."3 Thejus
ticesof the SupremeCourtand of every
other courtin the landmust recognize,as
did Frankfurter,that lawyers "areunder
a specialresponsibility to exercisefear-

Without question, the judiciary is ac
countableto thepublic,just as anyother
public institution is accountableto the
public. If judges are arbitrary, if their
behavior is improper, if their decisions
are not well-groundedin constitutional
and legal principles,if theirreasoningis
faulty, the baris in the bestposition to
observeandevaluatethe deficiencies,to
inform thepublic and to suggestcorrec
tions. When lawyersengagein criticism
ofthecourtsfarconstructiveandpositive
purposes,groundedin good faith and
reason,the judiciary isstrengthened,the
rule of law is reinforcedand the public
dutyof the bar isperformed.

tSeeABA ModelCodeof ProfessionalRespcsi
sibility BC 2-25,8-3 1981 ABA ModeiRules
of ProfessionalConductRule6.1 1983.

2SeeABA Model CodeBC 8-6; ABA Model
Rule &2 comment,pan.1.

3SeeABA Model CodeBC 1-2; ABA Model
RulesPreamble,pars.5.

4SeeABA Model CodeCanon 1; ABA Model
RulesPreamble,pars. 5.

5See ABA Model CodeEC 1-4, DR 1-103 at
ABA Model Rule 8.3a;

6See ABA Model CodeEC 1-5; ABA Model
Rule 8.4 comment,pars. 1.

7See ABA Model CodeEC 8-1; ABA Model
RulesPreamble,pass.5, Rule6.1.

5See ABAMOdelCodeBC2-1 so2-2,8-3; ABA
Model Rule72a comment,pars. 1.

9SeeABA Model CodeCanon 3; ABA Model
Rule 5.5b.

‘°ABA Model CodeCanon8.

‘tJd. at BC 8-1.

i2Jd at BC 8-2.

‘3ABA Model RulesPreamble,pars.5.

1Note2Dyer188b73Eng.Rep.416MIchael
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oftheEnglishLaw 391-933ded. 1947.
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A5 quoted in Memorial Tribute to ,Iustice
Robert H. Jackson,38 1. Am. JUDICATURE
SOC’Y 96, 1954.

nAddl,Sby JusticeDavidI. Brewer, Lincoln
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California, 314 U.S. 252, 290 n.5 1941
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We "Curb" The SupremeCourt?, 41 J. Am.
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dRemarksof Justice Harlan Fiske Stoneto
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LAW 3981956.
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Editorial, The 20th-Century Justice, N.Y.
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Advisory Op. 551977.
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36See, e.g., Miner, Federal Courts at the
Crossroad.n,4 CONST. COMMENTARY 2401
1987;Miner,VictinwandWitnesses;NewCon.
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PRESUMED
INNOCENT?
NOT ALWAYS

Most Americansprobably agreewith
PresidentBush that it is time to get
tough on crime and take back the
streets from the criminals - par
ticularly in regardto drug trafficking
and the violence it hasspawned.In
doing so, however,our courts and
law enforcement officials must
respecttheConstitution.

On Thursday, the SupremeCourt
didn’t do that. In its zeal to help
police and prosecutors bring
criminals to justice, the courtturned
itsback onbasicconstitutionalrights
and somefundamentalpreceptsof
Americanjustice.Thecourtruled5-4
that federal prosecutorsmay seize
money and property that criminal
defendantsintended to use to pay
their attorneys.

The seizureof property and money
obtainedas a result of criminal ac
tivity is now commonpractice in
federaldrug andracketeeringcases.
Basically, there is nothing objec
tionable aboutseizingassetsderived
from criminal activity- after the
criminal activity has been proven.
But the court ruled that alleged ill-
gotten gainscould befrozen- in ef
fect, seized-evenbeforetheaccused
comes to trial. That amountsto
punishmentbefore conviction and
makesit difficult, if not impossible,

for the defendant to hire a lawyerof -
his own choosing .Justice Byron
White, writing the majorityopinion,
comparedthe seizureof an indicted
criminal’s assets to the seizureof
moneystolenby a bankrobber.It’s a
faulty comparison.

Sure,moneystolen from a bankcan
beseized.Therobberywasthecrime,
andthe moneyis the evidence. It is
also the rightful propertyofthe bank
and itsdepositors.

But that is not the casewhen
prosecutorsseizeall assetsof an al
leged racketeer or drug trafficker.
All of thoseassetscan’tbeconstrued
asevidence.Norcanpoliceor courts
be certain that all the assets were
obtainedthroughcriminal activity.

Therationale for seizingtheassetsof
an indicted criminal is that it stops
thedefendantfrom transfernngthose
assetsto someoneelse’snameor liq
uidating them and moving the case
out of thecountry. Thatis obviously
a valid fear, and prosecutorsshould
be allowed to take reasonable
precautionsto prevent thatfrom hap
pening.

But denying a defendant that ability
to defendhimselfgoesbeyondsuch
reasonableprecautions. Adequate
legalrepresentationis a basic con
stitutional right. Andpresumptionof
innocenceuntil provenguilty is the
most basic underlying principle of
our criminal justice system. This
courtdecisionignoredboth.

‘Bnidgei V. California, 314 U.S. 252, 289-90
1941Franldbrter,J.,dissenting.Seegeneral
ly Note, Public Criticism of the Courts by
Lawyers- Problemin LegalEthics,16 ALA. L.
REV. 46 1964; Comment,In re ErS,sajm:
Whet LawyersCanSay About Judges,38 ALB.
L REV. 600 1974 Annotation, Attorne/s
Criticism of Judicial Acts Ground cfDiscipli.
nary Action, 12 A.LR.3d 145 1967 & Supp.
1987.

391n re Sawyer,360 U.S. at 669 Frankfiurter,
dissenting.

ROGER ,J. MINER

Mr. Miner isa judgeoftheUnitedStates
CourtofAppealsfor the SecondCircuit.

ReprintedbyPermissionofJudgeMiner,
and Judicature.

CRIMINAL LAWYERS

From Franklin Circuit Judge Ray
Corns:

A tourist askeda servicestation at
tendant,"Do you have a criminal
lawyerin this town?"

"We think so," the attendant replied.
"But we can’t prove it."

- Lexington Herald Leader. Dick
BurdettColumnist.

Editorial,Lexington Herald Leader,
June25,1989
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PUBLIC ADVOCACY ALTERNATIVE SENTENCING PROJECT*
Part of the Solution toJail and PrisonOvercrowding

HOW ALTERNATIVE SENTENC
ING WORKS IN KENTUCKY

A public defenderrefersa potentialcase
to the DPA Alternative Placement
Worker APW, usually before a
criminal defendantentersa formalplea.
The APW conducts a thoroughback
ground investigation of the defendant
andthe offense,drawinguponinfornia
tion providedby law enforcementand
probation officers, crime victims,
employers,family membersandhuman
service professionals.The APW then
preparesadetailedwrittenproposal,con
sistentwith thegoalsofpublic safetyand
victim restitution. In most instances,
APW’s arrangefor independentevalua
tions and assessmentsof the defendant
prior to sentencing.In addition,APW’s
screenfor eligiblity andpre-enrolldefen- -
dantsin available punishmentandtreat
ment programsin order to minimize
delays, thereby enabling defendantsto
entercommunitybasedpunishmentsliii-
mediatelyuponthejudge’srulingon the
AlternativeSentencingPlan thePlan.

The Planispresentedtothecourtthrough
the public defender.The APW is avail
ableat sentencingto answerquestionsor
addressconcernswhich the prosecuting
attorneyor presidingjudge may have
aboutthe plan.

THE CASE OF ALLEN B.

Let’s look at a caseexamplewherean
alternative to a prisonsentenceis a pos
sibility. Allen is a 28 yearold alcoholic
with no prior felonies and 14 mis
demeanor arrestsin the last9 years in
volvingalcohol,drugsand assauhivebe
havior. Hewaschargedwith 2 countsof
wanton endangerment first degree,
criminalmischieffirst degreeandassault
fourth degreeafter a domestic quarrel
resulted in his discharging a shotgun
towardshisnephew.Allen pledguilty to
the charges,wassentencedto3yearsand
probated to an Alternative Sentencing
PlanASP in lieu of prison.

The Plan requiresrestitutionto bemade
to the victim, for damagesdoneto his
vehicle;restitutionto thecommunityfor

all costs,finesandprobationfeesrelating
to the indictmentand sentenceandpay
ment for counselingand testing fees
mandatedin the Plan. Restitutionis pos
sible becauseof the condition thatAllen
maintainfull employment.For his al
cohol and substanceproblem,Allen at
tends individual and group sessionsin
conjunctionwith other treatmentdeemed
necessaryby the substanceabusecoun
selors.Allen is alsorequiredto complete
the work necessaryto earn his GEl cer
tificate with the Adult LearningCenter.
Allen will continueto live at the same
addressprior to hisarrest.

Deterrencewill consistof presentingto
theprobationofficer receiptsfor all

moniespaidthroughthecourtclerk to the
victim and the counseling center, pay
stubs as verification of employment;
written verificationsof substanceabuse
treatmentsand written reports to the
probation officer concerning adult
educationstatus.The probationofficer
will determinecurfew hours and other
restrictions concerning Allen’s living
conditions.

INCARCERATION VERSUS
ALTERNATIVE PUNTSRMENT

In Allen’s case the court acceptedthe
alternativepunishmentplanpresentedby
thedefenseattorney.But therearerisks,
evenwith a goodalternativepunishment

PAASPSelectedCumulative Statistics
August23,1988

Referredto PAASP
PunishmentPlansPresentedin CircuitCourt
PunishmentPlansAcceptedby
Circuit Judgein Wholeor in Pan
JailandPiison BedsMadeAvailable toCorredions

151
91

4246%
42

DefendantRestitution: Total In Plans
= - Presentedto Courts

Total In Plans
Grantedby Courts

Dollars toVictim
ServiceFees
CounCosts
Fines
MiscellaneousDollars
MiscellaneousHours
CommunityServiceHours

- $ 46,206.20
- - $ 3,924.48

- S 2,537.26
$ 2,488.50
$ 1,670.00
$ 100.00
$ 1,275.00

$26,365.13
$ 3,684.48
$ 1,882.26
$2,223.00
$1,160.00

-0-
$ 875.00

SCRESOURCESTOBE UTILIZED by Defendant

SubstanceAbuse- In Patient
SubstanceAbuse- OutPatient
Mental Health/Retardation
VocationalRehablitadou
Adult LearningCenters
VocationalSchools
FamilyCounseling
SexualAbuseCounseling
Other

22
32
23
7

14
22
12
4
19
4

39
11
9
3
39

3

15

Somecasesinvolve the sameclimt dueto chargesin diffcaentjurisdictionsor ASP Modiacatims.
55A drndantcanutilize more than une meunlee.
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plan, there is no guaranteeof success.
The samerisksexist asif the defendant
were placed on parole or releasedby
expirationof sentencefrom corrections.
The criminal justice systemmodel re
quiresthat certain types ofrisks be taken.
But riskscan be reducedwith an alterna
tive punishmentplan that is reasonable
andaccountability.

Kentucky is in a crisis due to jail and
prison overcrowding. The averagecost
of incarcerationis$12,000annuallyand
new prisonconstructioncostsarein ex
cessof $50,000per cell. Otheroptions
must be presentedto the courts for their
consideration.This isnecessaiyin order
tohave the prisons available for those
defendantswho are truly a threat to
society.

If you want to know more aboutAlterna
tive Sentencing in Kentucky or the
Department’s efforts to expand the
Project to your area call Dave Norat at
502 564-8006

DAVE NORAT
Director,DefenseServices
Frankfort
*p4,4p isa joint private and state funded,
multi-agency effort invoMng the DPA, the
Developmental Disabilities Counsel and the
Public Welfare Foundation. The initialgran
tor was the Kentucky Developmental Dis
abilities Planning Counsel DDPC.

DPA MOTION FILE

MOTIONS
COLLECTED

CATEGORIZEb,
LISTED

The Departmentof Public Advocacyhas
collected many motions filed in criminal
casesin Kentucky, and has compiled an
index of the categoriesof the various mo
tions, and a listing of eachmotion. Each
motion is acopy of a defensemotion filed
in an actual Kentucky criminal case.Many
motions includememorandumof law. They
wereupdatedin Februasy,1989.

CAPITAL CASES

The motion file containsmany motions
which are applicable to capital cases,and
many motionsfiled in capitalcaseson non-
capital issues.

COPIES AVAILABLE

A copy of the categoriesandlisting of mo
tions is free to any public defender or
criminal defense lawyer in Kentucky.
Copies of anyof the motions are free to
public defendersin Kentucky, whetherfull-
time, part-time, contract, or conflict.
Criminal defense advocates can obtain
copiesof any of the motions for thecostof
copyingandpostage.EachDPA field office
hasanentiresetof the motions.

HOW TO OBTAIN COPIES

If youareintesestedinreceivingan index of
the categoriesof motions,a listing of the
availablemotions, or copiesof particular
motions,contact:

TEZETA LYNES
DPA Librarian
1264 Louisville Road
Frankfort,Kentucky 40601
502 564-8006 Extension 119

New York Representative Mario
Biaggi, a highly decorated
policemanwhobecamea popular10-
term congressman,wassentencedto
2 and 1/2 years in jail and fined
$500,000for accepting free vaca
tionsfrom a political ally.

There’sno one in this world more
remorseful than myself," he told the
judge as he wept. But he saidhe had
doneno wrong.

auuz: IUVtIK1UL1
DON’T CURB DRUNKEN

DRIVERS

AssociatedPress

WASHINGTON - Special license
plates and tough-on-drunkssenten
cesby the onlyjudge in a smallOhio
town don’t seem to deter drunken
drivers, concludeda newly released
study.

Thestudy compareddrunkendriving
statistics and interviews of drivers
and law enforcement officials .in
New Philadelphia, where no-non
senseJudge Edward O’Farrell has
beenhanding out unusually strict
sentencesto intoxicated drivers,and
nearbyCambridge,where sentences
aremore lenient.

Researchers said their surveys
"failed to show less drinking and
driving in New Philadelphia."

In drunkendriving cases,O’Farrell
since 1982routinely hashandedout
14-dayjail sentencesto first-timeof
fenders; imposeda standard$750
fme; rejectedpleabargains;and re
quired the vehicles of restricted
driversto be taggedwith a distinctive
red-on-yellow licenseplate.

In Cambridge,40milessouthofNew
Philadelphia,drunkendriversusual
ly getsentencesof three days or less
in specialeducationcamps.

S

JUDGESTEERSTRAFFIC OFFENDERS TOWARD TV
DRIVING SPECIAL

AssociatedPress

OKLAHOMA CITY - A judge with a penchantfor creativesentenceshasordered
nearly100 traffic offendersto watcha TV specialon safe driving. "We have a nice
group of youthfuloffenderswho comefrom the upper economicstrata. Fining them
40 to 50 bucks isn’t going to do anything,"said Robert Manchester, a judge in the
suburban enclaveThe Village.

Thejudge said he hadordered 75 to 100offendersto watch last night’s "Valvoline
National Driving Test" on CBS. The 25-questiontest covereddefensivedriving,
rules of the road and basicmechanics.

Offenders must return their completed testbooldetsto the 48-year-oldjudge, who
usedto race motorcycles andsubscribesto Hot Rodmagazine.

It’s not the first timeManchesterhashandedout anunusualpunishmentin the city
of 12,000. "I have requiredkids to do the family laundry," Manchestersaid. Other
offenders have beenrequiredto write reports. Somehad to interview the police
officer who made the arrest"so they’ll know that officer is humanand not some
cretin just trying to stop theirfun," he said.

Then there was the Leen-agerwho said he was driving fastto make the heater come
on more quickly. "I had him do a report on how a cooling systemfunctions,"
Manchestersaid. "He cameback in and said, ‘That was really silly of me, wasn’t
it?’ I said, ‘Yes, but I could have told you that and you wouldn’t have understood
me."

CROCODILE TEARS
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THE NATIONAL ALLIANCE
FOR THE MENTALLY ILL

was clearly very disturbedbut refused
treatment. In 1975, Hawaii enacteda
very restrictive civil commitment
statute.By 1981,penal codeevaluations
in the statehospitalrosefrom 9% of all
admissionsto 29% of all admissions.
Civil commitmentstatutesarea placeto
keepthe mentally ill out of the criminal
justicesystem,andmanystalesarenow
broadening their criteria..

The focusof theForensicCommitteeof
NAMI is to assureappropriatetreatment
for the mentally ill law violator and to
urgefor the legislativechangesneces
sax’ to accomplishthis. We believethat
a person who commits a crime dueto
untreated,undiagnosedorinappropriate
ly treatedbraindiseaseshouldbetreated,
not punished,and should be diverted
from the criminal justice to the mental
healthsystemfor treatment. We know
how to do betterthanwe are doing,but
are unableto do sountil legislation and
adequatefunding allowsus to treatsick
peopleBEFOREtheybecomedangerous
and to provide the essentialcommunity
supportservices.

Nationally, between 1972 and 1980,
criminal commitments increased81%.
Criminally committed,or forensic,cases
are the fastestgrowing segmentof the
state’s mental hospital population. We
havegonetoo far in protecting the rights
ofsickpeopleandarenowallowing them
to"rot with their rightson."We aredis
criminating againstvery sick peopleby
denyingthem treatment unlesstheybe
comeviolent. Theyare thenprosecuted,
treated ascriminals and punished.

Kentucky has the misfortune of being
oneof 12staleswith Guilty but Mentally
III GBMI, hastily adoptedin the furor
overtheHlnckley trial. The intentof the
law wasadmirable- to treat the mentally
ill - however the appropriatetreatment
doesnotfollow and increasinglyweare
warehousingthementally ill in jails and
prisons.As with other states,our prisons
and jails are overcrowded and due to
fmancial constraints,programsfor the
mentally ill arevery limited, if available

at all. Not Guilty by Reasonof Insanity
NORI wastheonly protectionfor truly
mentally ill defendantsand in Kentucky
this verdicthasnotbeengivenin a major
casesincejurieshave an alternativethat
soundsappropriate.

In Kentucky, GBM[ doesnot result in
any different treatmentthan just plain
guilty. If the adjudicatedGBMI person
entersthe prison stabilized on medica
tion, if this medication is not discon
tinued, treatmentwill consistof a loud
speakerannouncementfor pill call. A
personadjudicatedGBMI doesnot go to
anydifferent facility thanany other in-
mate. If he deteriorates and becomesa
behaviorproblemthemost usualresult is
isolationfor long periods. This isalmost
guaranteedto makea psychoticperson
worse. To protect his constitutional
rights, an inmate who is psychotic,
delusional and paranoidand refuses
voluntary medication will remain
psychotic, delusional and paranoid,
ratherthenbetakenfor a hearingto deter
mine if involuntary medicationwould
help this personget back in touch with
reality. A lucky few may be transferred
to a mental healthunit for stabilizing,
though if they do not becomerational
enough to understand the need for
medication,andtake it voluntarily, they
most likely will not receive it. If stabi
lized theyarethenreturnedto thegeneral
prisonpopulation.

Research has clearly shown that for
schizophreniaand affective disorders
medicationis anessentialbasicpart of
the treatmentand used in conjunction
with counseling, low stress and struc
turedenvironment,the greatmajorityof
individuals will become stabilized.
Prison canneverbe a low stressenviron
ment. The noise, overcrowding,rules,
harassmentby other inmates are very
stressful.Prisonsare built for security
and punishment.In 1978, in Oregon,
while the statehospitalpopulationwas
falling dramaticallywith restrictive civil
commitment, the state penitentiary
populationwas increasing.With the ex
penseinvolved in the constructionof

Barbara Rankin

The National Alliance for the Mentally
El NAMI was organized10 yearsago
to addressthe acute needsof families
who, after deinstitutionalization of the
mentallyill, becameprimarycaregivers
of theirmentally ill family memberwith
no informationor educationon howbest
to accomplishthis. The goalwas to pro
vide support for eachother, to educate
themselvesand others about the ill
nesses,to improvethe quality of life for
their loved ones and advocatefor im
proved services andresearch.All 50
statesnow have stateandlocalaffiliates.
Kentuckyhasa stateaffiliateand13 local
chapters.

In responseto specificneedNAMI has
developeda numberof specialcommit
tees such as the Homelessand Missing
Network, the SiblingNetwork,etc. The
committeeof specialfocus here is the
Forensic Network, dealing with the
problems of the mentally ill involved in
the criminal justice system- a growing
number. Nationally, there are now as
manymentally ill in prisons and jails as
there are in statehospitals.

The seriousdisabling mental illnesses
we are talking about are primarily
schizophreniaand affective disorders
manic depressionanddepression,now
knownto be no fault brain diseases.The
majority ofourmembersareparentswith
an adult child and the diseasemost are
attemptingto copewith isschizophrenia.
There is no way to adequatelydescribe
the anguish and devastationcausedby
thesebrain diseasesto the victim of the
diseaseand the family. A previously
bright, functioningpersonlosestheirfix
ture. Most could be helped with ap
propriate medication and supportiveser
vices but herein lies the problem.The
brainis thesickorgan andlogical think
ing is disrupted. The persondoes not
believe he needstreatmentand the law
prohibits us from forcing treatment un
lessthepersonbecomesdangerous.

As civil commitment becamemore
restrictive it becameincreasinglydif
ficult to get treatmentfor a personwhoK
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new correctional beds,stategovernment
looked to thestatehospital programsfor
specificmentally ill offender groupsthat
could reduceovercrowding in the state
penitentiaries.They legislated a major
change for NOR! acquittees. They
rejected OBMI. They established a
Psychiatric Security Review Board
PSRB whose function was to protect
societywith carefulmanagementof in-
sanity acquittees,by assuringclose su
pervision in the hospital or community
as deemedappropriate by the condition
of the individual. The person is super
visedfor themaximumlengthof timefor
which they could have been sentenced
for the crime. In 1983 theychangedthe
term NORI to Ouilty Exceptfor Insanity
asmore palatableto juriesandthepublic
and moredescriptiveof their system. In
effect, they have instituted an insanity
sentence.

Oregon’s centralized data keeping has
resulted in much informationon the ef
fectivenessof the PSRB and many
studieshave beendone. Initially, attor
neyswere thegreatestfoeof this innova
tive program. They are now it’s biggest
advocates.Their recidivism rate is
dramatically decreased.Nationally, the
recidivism rate among releasedof
fendersis approximately 64%. Under the
PSRBfor thementally ill the rate is 13%.
6% felonies and7% misdemeanors.A
worthy goal. Therecidivism appearedto
be related to somedegreeto the quality
of care in the community. The PSRB
provides both treatment andcarefulsur
veillance for a group of very mentally
disorderedpersons.

The OregonPSRBhas receivednational
attention as a verypromising methodof
managingthe mentally ill offender and
other statesare looking more closelyat
this.Using Oregonasa model,Connec
ticut legislated a PSRB four yearsago.
Both statesare pleased with their
programs. This is notonly a more effec
tive and humaneway to dealwith the
mentally ill, it also helps easeprison
overcrowding and better protects the
public.

In stateswhere studieshave been done
about8% of the inmatepopulationhad
schizophrenia. A study in New York
found almost 25% of the inmatessevere
ly or significantly psychiatricallyand/or
functionally disabled.Consideringthat
Kentuckyhasprojecteda 600 inmateper
year increaseandthecostofconstructing
newbedscurrentlyis about$80,000/bed,
perhapsKentuckyshould be locking at
alternatives for specific groups of of
fenders before all the states’ resources
are neededto continue building more
prisons.

The Forensic Committeeof NAMI ha
recommendedthe following to the plat
form committeeof NAMI:

* NAMI unequivocally opposes the
death penaltyfor chronically mental
ly ill offenders.

* NAMI opposes the adoption of "guil
ty but mentally ill" statutes and urges
their repeal where they now exist.

* NAMI endorses the passing of state
statutes providing improved sys
tems for administratiop in insanity
acquittees, released . mentally ill
prisoners and parolees. The
Psychiatric Security Review Board
in place in Oregon and Connecticut
for the administration of insanity ac
quittees is a relevant model.

* NAMI endorses the passing of state
statutes mandating humane treat
ment of the chronically mentally ill in
the criminal justice system and
diversion of such individuals to state
departments of mental health, who
will assume treatment and habita
tion responsibilities.

* NAMI urges state departments of
mental health to include forensic
sections in ongoing state planning
processes mandated by P.L.99-
660.
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BARBARA RANKIN
Nation Alliance for the Mentally Ill
2001 Catnip Hill Road
Nicholasville,KY 40356
606 887-2851

Barbara is the past president of the Ken
tucky Alliance for the Menatlly Ill and is
current the vice-president. She is the foren
sic co-ordinator of the the NationalAlilance
and the Kentucky Chapter. She became
active in the organization in 1985 due toher
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RIGHTS CARDS AVAILABLE

My lawyerhastold menot to talk to anyone
aboutmycase,not toanswerany questions,
and not to reply to accusations.Call my
lawyer if you want to ask me questions,
searchme or my property, do any tests,do
anylineups,or any otheridentification pro
cedures.I do not agreeto any ofthesethings
without mylawyerpresentandldonotwant
to waive anyof my constitutionalrights.

$5.50 coversPostageand Handling
for 100 cards.

Sendyour checkor moneyorderpay
able to theKentuckyStateTreasurer
to:

RightsCards
DPA
1264LouisvilleRoad
Frankfort,KY 40601
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CORRECTIONS

TO CORRECTIONS:

My client is presentlyincarceratedinjail,
and is not eligible to meet the Parole
Board until Spring, 1991. He hasbeen
told he could be’ releasedby paroleear
lier, if he could be placedon Intensive
ParoleSupervision.Is this true,and what
is the criteria?

TO READER:

On a monthly basisProbationand Parole
will reviewcasesfor possibleplacement
into the Intensive SupervisionProgram.
Names of inmates meeting the criteria
will be forwardedto theParoleBoardfor
possibleconsiderationfor early parole.
The criteria for selectionareasfollows:

a. Candidatesmust have a home place
ment in a site location.

b. Candidatesmust be within 18 months
of their parole eligibility date. Persons
whohave beengivenserveoutsor defer
mentsby the boardarenoteligible.

c.Candidateswhohavebeendeniedcon
sideration by the Board may have their
casesresubmittedafter a nine-month
waiting period, unless otherwiseindi
cated by the Board. All requestsfor
reconsiderationmustbeforwardedto the
Assistant Director of Probation and
Parole.

d. Candidatescannothaveanyoutstand
ing statutory good time loss for major
violations less thanoneyear old.
e. Candidatesmust nothave an outstand
ing detainer.

f. Candidatesservingsentencesfor the
following offenseswill not be con
sidered for early parole to the Intensive
SupervisionProgram:

I. Rape- anydegreeor AttemptedRapc
2. Sodcsny- anydegreeor SexualAbuseI
3. Escapeor AttemptedEscape- within last
12 months;
4. Robbezy,First Degree;
5. Assault,First Degree;
6. Murder,
7. PersistentFelonyOffenderL

g. After reviewing the inmate file a
recommendationwill be made to the
ParoleBoard.Probation and Parolemay
decline to forward an applicant’sname
basedon pastperformanceonprobation
or parole, the natureof presentoffense,
or prior criminal record.

TO CORRECTIONS:

If my client feelssheis elibible for the
IntensiveSupervisionProgramanddoes
notknowifhernameisonthe list, is there
anyoneshecanwrite to?

TO READER:

Your clientmaywriteHazelCombs,As
sistant Division Director, Division of
Probation and Parole, Corrections
Cabinet, Fifth Floor,StateOffice Build
ing, Frankfort, Kentucky40601.Your
client should provide her name asit ap
pears on the judgment and‘institution,
number.

ASK

Dave Norat
I

Shirley Sharp

Instructions Manual

TheDepartmentof PublicAdvocacyhas
collected many instructions filed in
criminalcasesin Kentucky, andhascom
piled an index of the categoriesof the
various instructions in a 7 volume
manual.Eachinstruction is acopy of a
defenseinstructionified in anactualKen
tucky criminal case. They arecat
egorizedby offenseandstatutenumber.
Theywereupdatedin February,1989.

CAPiTAL CASES

In addition to containingtenderedcapital
instructions, the DPA Instructions
Manual contains instructions actually
givenin manyKentuckycapitalcasesfor
both the guilt/Innocenceand penalty
phase.

COPIES AVAILABLE

A copy of the indexof available instruc
tions is free to any public defender or
criminal defense lawyer in Kentucky.
Copiesof any of the actual instructions
arefree to public defendersin Kentucky,
whetherfull-time, part-time, contractor
conflict. Criminaldefenseadvocatescan
obtaincopiesofanyof theinstructionsfor
the cost of copyingandpostage.Each
DPA field office hasan entire setof the
manuals.

If you areinterestedin receivinganindex
of instructions,or copiesof particularin
stnrctions,contact:

TEWIA LYNES
DPA Librarian
1264 LouisvilieRoad
PerimeterParkWest
Frankfoit, Kentucky 40601
502 564-8006Ext. 119

This regularAdvocatecolumnreepondsto questionsaboutcalculafion of sentencesin criminal cases.Shirley Sharpis the Correction Cabinet’s
OffenderRecordsAdministrator.Forsentencequestionsnotyetaddressedin thiscolumn,callShirleySharp502564-2433or Dave Norat,502
564-8006.Sendquestionsfor this column toDaveNorat,DepartmentofPublic Advocacy,1264 LouisvilleRoad,Frankfort,KY 40601.
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BOOK REVIEW
Kaplan, H.!. & Sadock,BJ.
ComprehensiveTextbookofPsychiatry.
Williams & Wilkins Co.
Baltimore, 1989
Price $182.50

Whenit rains, it pours. There hasbeena
deluge of new and well written psy
chiatric textbooks. The American
PsychiatricPresspublishedtheTextbook
of Neuropsychiatry in 1987 and the
Textbookof Psychiatry in 1988. J. B.
Lippincott’s multi-volume textbook
Psychiorymade its press run in 1987.
And the ComprehensiveTextbook of
PsychiatryCTP-V arrivedin thespring
of 1989asa spiffy, new, two volume5th
edition.

The ComprehensiveTextbook of
Psychiatry has served as a valuable
resourcefor the past 22years.Thelatest
model weighs8.5 lbs. andincludes2,158
pagesof text. CTP-IV weighedonly 6
lbs. with 2,054pages.Seventy-eightper
cent of the contributors to the 192 sec
tionsof CTP-V make their initial debut.
Forensic Psychiatry receivesa concise
17 pageswhich suggestwith how much
relish most psychiatrists greetinvolve
ment with the legal system.The editors
claim, "This textbook constitutes the
mostthorough,complete,integrated,and
revised book of record of clinical
psychiatry."

CTP-V comesonly as a 2 volume set.
The list of referencesat the end of each
section has beenexpandedto include
20-25other resources.Most sectionsin
the book receivednew authorsand the
new summaries reflect current changes
in theory and developmentsin research.
Childhoodand adolescentdisordershave
attractedmore emphasisand the list of
problem areas discussedhas been
lengthened. The chapter on neural
sciencecontains 15 sections that il
lustrate how muchpsychiatryplaysapart
in the exciting discoveriesof medicine.
Titles include Neuropeptides:Biology &
Regulation; IntraneuronalBiochemical
Signals; Psychoneuroendocrinology;
and Neuronal Developmentand Plas
ticity. SigmundFreud, M.D., who was
first of all a neurologist, would smile
withpleasureat this turn of eventsandbe
pleased with the continuing emergence
of a scientific basis for clinical psy
chiatry.

Geriatric issuesreceivespecialemphasis
in keepingwith population trendsandthe
increasedintereststhat academiccenters
now give this topic e.g., the Sanders-
Brown Center onAging at theUniversity
of Kentucky.Protectingthe individual
rights and resourcesof this increasingly
numerous segment of us deserves the
collaboration of both professions. The
American Board of Psychiatry and
Neurologywill award certificationwith
specialcompetencein geriatric psych
iatiy beginning in 1992.

The editors tell us that the text waswrit
tento be read like anovelbeginningwith
the 3 pillars of clinical psychiatry:
neural science,psychology,& the social
sciences,especially anthropologyand
sociology. Clinical psychiatric syn
dromesare discussedin ways consistent
with the Diagnostic and Statistical
Manual of Mental Disorders, II! -

Revised 1987 of the American
Psychiatric Association.This latter text
is the official nosological compendium
of recognized psychiatric disorders.
Theoriestestedwith quantification and
experimentationmake for goodclmical
scienceand sucha processshowsup in
evidencem this text.

Despitethe editors’ invitation to savor,
mostof us will usethis text like a buffet
- sampling,alittle of this and that but
zeroing in on what interests usmost.

Samplesfrom themenu include:

In the 1982 position statement of the
AmericanPsychiatricAssociationonthe
InsanityDefense, the recommendation
of our profession includedthe opinion
that psychiatric disorders potentially
leading to exculpation "Should usually
be of the severity if not always of the
quality of the conditions that psy
chiatristsdiagnoseas psychoses."The
mental1d,sordersof schizophreniaand
other paranoid statesalong with bipolar
and other major depressions fit that
description. Thesedisorders aredescrib
ed and explained in a scholarly but un
derstandablefashion.It would help to
have a psychiatric glossary handy.. In

Kentucky, the Model Penal Code was
restated in KRS 504. In the cognitive
prong, the word appreciatesubstitutes
for the M’ Naghten tenn of know.One
Kansascourt opined that "A senseof
understandingbroader than mere cogni
tion" provides the best opportunity for
reconciling the traditional concepts of
legal and moral accountabilitywith con
temporary scientific knowledge about
psychiatric dysfunction. State v. Smith,
Kan., 574 P.2d548,5541977

Sometimes delusions, hallucinations,
gross disorganization of behavior, in
coherence,or extreme affective distur
bance can rise to the level of insanity.
Relevantchapters in CTP-V should help
you and your expert think throughsuch
issuesand apply them to a particular set
of facts.

Organic physical mental syndromes
and disorders aredescribedin a chapter
that shouldarouseyour curiosity when a
client presentswith a history of really
bizarrebehavior.Delerium,dementia,or
even a delusional disorder can result
fromexposureto toxins,head trauma,or
evenphysical illness like a thyroid disor
der. Probably the mostoverlooked com
ponentofanevaluationinvolvesneglect
ing a goodneurological examandmany
times the needed neuropsychological
testing like a Haistead-Reitan Battery or
a Luria-Nebraska Neuropsychological
Battery. Before accepting a psychologi
cal and psycho-social explanation of
events, makesure this other possibleex
planation for seriouslydeviant behavior
is explored. The clues to follow arein
CTP-V.

National Institute of Mental Health data
document that alcohol anddrug abuse
affect 25.5 million Americans. Sub
stancedependencevictims suffer all the
symptomsof abuseplus a tolerance for
the drug sothat increasedamountsof it
arenecessaryfor thedesiredeffects.The
five major classesof drugs aresedative-
hypnotics, opiates, hallucinogens,
marijuana andpsychostimulants.Not all
arephysically addictive but all can lead

William WeftzeI

October1989/theAdvocate54



to psychologicaladdictionandthecon
sequentbeliefby theuserthatthe drugiL
neededjrst to function. Whenyour
clientsaredrugJalcoholusers,oftenthese
agentshavemightly influencedchoices
and behaviors.You needto know the
factsaboutaddictionsandtheconceptof
craving- which oftenundoesthegood
intentionsof well motivatedparticipants
in rehabilitation.Relapse is frequent.
The chapterson alcohol and substance
abusewill proveuseful in helping you
understandbetterthe bebaviors/needs/
motivations of your drug dependent
client Much more is involved beyond
greedandoppoitunirn1

Ihaveaccessto all ofthe textsmentioned
in this review.CrP-Vholdsits own with
the competitionandwouldbea prudent
choice for your library if you would
chooseonly one texthookfor reference.
If youalreadyhaveeasyaccessto CTP
1V 1985,thenI wouldrecommendpur
chaseof American PsychiatricPress’s,
Textbookof Psychiatry,1988.This lat
ter text has a glossary,is encyclopedic,
andcomesas onevolume.

The texthooksI have mentionedare in-
tended to education and illuminate.
None of thesevolumesshouldbe con
struedas establishinga standardfor
psychiatric care. That onerous and
dubious distinction may befall Treat
mentsof PsychiatricDisorders.This 4
volumetextcarriessucha disclaimerand
waspublishedin the springof 1989 by

* the AmericanPsychiatricPress.I may
ruethedaylservedasaconsultantto that
project.

* WILLIAM D. WEITZEL, M.D.
SuiteA 580
St. JosephOfficePark
1401 HarrodsburgRoad
Lexington,Kentucky 40504
606 277-5419

Dr. Weitzel is a Diplomate of the
AmericanBoard ofForensicPsychiatry,
Psychiatryand Neurology.From 1975-
79 he wastheDirectorof theUniversity
of Kentucky’sinpatientPsychiatrySer
vice.He hasbeen in privatepractice in
Lexingtonsince1979andispresentlythe
Director oftheAdult PsychiatryService
at Charter RidgeHospital.From 1977-
82 he wasa lecturer at theUniversity of
Kentucky Law School for "Law,
PsychiatryandPublicPolicy."

All of the books discussed in this review are
available or will be available in DPA’s
Frankfoit Libra,y Contact Tezeta Lynes,
DPA Library for access to these.

STAFF CHANGES.

PARALEGAL APPOINTMENT

Jff Kelly, formerly an AssistantPublic
Advocatewith the Hopkinsvllle office for
twoyean,resignedon September1,1989to
join the JohnsonCity, TemiesseePublic
Defenderoffice. Jeff will b receiving a
salaryci $29,500thefirst year- an$8,000
increaseover what DPA waspaying him,
and will go up to $33,000next yearwith
S2000increase,for the next 3-4years.

CindyRussellfonnerlyanAssistantPublic
Advocatewith our Stantonoffice resigned
on September4, 1989 to go to Indiana.
Cindy hadbeenwith DPA sinceFebruary,
1987.
LewisKuhi formerly an AssistantPublic
Advocate with our LaGrange office
resignedon Septeâiber29, 1989 to join a
Loniavifle Car Dealershipwhere he will
makeapproximately$8,000moreperyear
Lewishasbeenwith DPA sinceSeptember,
1987.
JaneOsbourneformerly as Assistant
PublicAdvocatewith ourHopkinsvilleof-

* flcetesignedonAugusi3l,l989tobecome
theBentcmAssistantCommonwealthAnor
ney for moremoney andto haveaprivate
practice. She’d been with DPA for 2
months.
Tom Kimball, formerlythe DirectingAt
torneywith ourPikevillece, resignedon
September19,1989.Hejoined DPAin Sep.
tember,1987.He receiveda$10,000salary
increasewhenbe joined the Tazwell. Ten
nesseePublicDefendersoffice.

ExperiencedAttorneysLeaveDPA

SinceOctober1, 1988, 18 attorneys
haveleft DPA with a combinedtotal
serviceandexperiencetoDPA of 87
years. Three left in Septembver
alone. DPA’s turnoverrate is three
and onehalf times thatof other state
government agencies.

Thethree DPA attorneyswho left in
September went to betterpaying
jobs.

LaurieGrigsby, a 1989graduate of
EasternKentuckyUniversity joined
DPA’s LaGrangepost-conviction
office on August16, 1989.

Crystal Craddock-Posey, a 1988
graduateof MurrayStateUniversity
joined DPA’s EddyviUe post-con
viction office on August1, 1989.

Shelly Cope, a 1979 graduateof
Murray State University joined
DPA’sEddyvillepost-convictionof
ficeonAugust 1,1989.

Lynn Toy, a 1989 graduate of
Morehead State University joined
DPA’sMoreheadofficeonAugust1,
1989.

Mike WilliamsjoinedMLS on Sep
tember 1, 1989. Mike is a 1974
graduateof ChaseLaw School. He
taughtatSt HenryHighwhileat
tending law school and for a year
thereafter.From 1974-78he wasin
privatepracticein Cincinnati, Ohio
and was on the public defender
roster. In March 1985,he came to
Campbell County, Kentucky and
servedas prosecutor until March,
1985. He went into private practice
in Marchof 1985until hebecamethe
public defender administrator of
CampbellCounty in 1988. As the
Campbell County public defender
he,alongwith Mon Plummet,served
as counselin the much publicized
GregoryCombsarsoncase.

RESIGNATIONS

* NEW ASSISTANT
PUBLIC ADVOCATES
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FUTURE CRIMINAL DPA ATTORNEY
VACANCIESDEFENSE SEMINARS

The Kentucky Department of Public Ad
vocacyisa statewidepublic defendersystem

* with regionaltrial offices acrossKentucky.
* The Departmenthas a long tradition of

NACDL Seminar NLADA AnnualConference r, vigprous advocacy on behalf of indigent

October27,1989 November14-17, 1989 citizensaccusedof crime.

Nashville,TN * KansasCity, Missouri
202 872-8688 202452-0620 .E
NCDC Closing Argument

There are currently 11 vacancies in DPA

Nov. 3-5, 1989 Advanced Cross-Examination
offices in Hazard, Stanton, London, Hop
kinsville, Morehead, Somerset, F1ankfort,

Portland,ME NCDC
912746-4151 Atlanta,GA

andPikeville.

Spring, 1990

If you are interested in working for the

DPA 18th Annual
Departmentof Public Advocacy, contact:

Public DefenderSeminar
June3-5, 1990

‘ David E. NoratLakeCuxnberlandStatePark
Directorof DefenseServices
1264Louisville Road
Frankfort,Kentucky 40601
502 564-8006

Departmentof Public Advocacy
Perimeter Park West Bulk Rate

1264LouIsville Road U.S.PostagePaid

Frankfort, KY 40601 Frankfort,KY 40601
Permit#1
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