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From theEditor:

KY is Definedby Poverty

Povertydehumanizesus all, especiallythe
poverty that so insidiously infects the
criminal justice system. LeonardoBoff of
Petropolis,Brazilhasobserved:"Povertyas
the lackof meansto produceandreproduce
life with aminimum of humandignity ii the
most painfulandbloodywoundin thehistory
of humanity.

"Povertydehumanizesrich andpooralike. In
thefirst place,thepoocpovertycarrieswith
itall kindsofneeds;it destroysemolionallife,
one’s relationshipswith others;it continually
placesobstaclesin thewayof theessential
vocationof humanbeingsto developthem
selvesandexpandtheir abilities beyondthe
survivalthstinctkleadstherntoenvy,hatred,
violence againstthoseresponsiblefor their
misery,andoften,againstGod,raising their
fist againstheaven.

"It dehumanizesthe rich becauseit leads
themto considerthepoorasinferior,outcasts
of society,thedeadweightof history. Both
sideslive full offear; thepoorbecauseof the
continuousthreatsagainstthem andtherich
becauseof the fear of thevindictive rebellion
of the poor. The relationshipis fraternal,and
societyis organizedon principles of equality
andjusticeonly in a euphemisticway."

Kentuckyisdefinedby poverty.Yes, we have
new industry, a new commiurnentto educa
tion, plentiful fossil fuel resources,butmost
of all we have poverty. The Uncommon
Wealth of Kentucky is poverty.ha violence
is the woit of our criminaljusticesystem.

TheAdvocateis abi-moslhlypublicationof the
DcpartmentofPublicAdvocacy,anindependcrz
agencywithin thePublicProtectionandRegula
tion Cabinet.Opinionsexpressedin articlesarc
thoseof the authors and do not necessarilyrep
resent the views of DPA. The Advocatewel
canescorrespondenceonsubjectscoveredbyit..
If you havean articleair readerswill flod of
interest,typeashort outline orgeneraldescrip
tion andsenditto theEditor.
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DEFENDING WOMEN

These Lawyers Didn’t Listen to the
Experts

You’re a womanthirtysomethingwith at
least one degree.Divorced, with one or
two children and a goodpaying job, you
havea strong conviction to do more with
your life. There’s a naggingdesireto go
back to school and embarkon a second
careerin a professionlong dominatedby
men. With another degreein hand,you
accepta job at much less pay thanyour
earlier career, knowing you face heavy
workloadsandlonghourswhile filling the
role of a singleparent. At the sametime,
you have defied the experts’predictions
that you can’t parentchildren and attend
law school at the sametime. Would you
tackleit?

It wascoincidentalthat three womenfol
lowed these similar but separate paths,
appliedfor jobs as public defenders and
wereassignedto the Paducahoffice of the
Office of Public Advocacy. And, true to
their convictions,each,while remaining a
singleparent, hasbecomCan advocateof
thepoor in the two counties servedby the
Paducah office - McCracken and
Graves. "We practice criminal law for
poor peopleandwebelieve in their right
to a fair trial," saidCharlotte Scott."Poor
people deserve a good lawyer, I really
believethat."

To be representedby a public defender, a
defendantmust have a lack of incomeor
other resourcesto hire a lawyer. "These
peopledon’t have money andneedsome
body to believe in them and work for
them," said Patricia Byrn. Public
defendersrepresentthesepeopleon mis
demeanor and traffic charges, detention
and mental competencyhearings in dis
trict courts; juvenile court cases; and
felony cases,detentionand parole and
probationrevocation hearings in circuit
courtsof bothcounties."Our job isto get
a fair trial for our client andmake sure to
protect the conviction," Kathy Burton

said. "If the trial is not fair accordingto
caselaw we try to provide sometype of
appellaterelief to makesure."Scottsaid,
"Our goal is forpeoplethat arecriminally
liable to getthebestdealwe cangetthem.
One thing we cannot do is change the
facts, the factsaregivento us."

Scott said the normal progression for
public defendersstarting out is to begin
with misdemeanoror traffic casesin dis
trict courtor juvenile court. "You practice
in a lower court till you getyour feetwet.
It doesn’t take long to move up. "1 was
here only six weeksbefore defending a
rape casein circuitcourt."

ThePaducahoffice is oneof 10 in thestate
outsideLouisville or Lexingtonstaffedby
full-time trial attorneys. The Office of
Public Advocacy also contracts with
private attorneysto defendclients in areas
notservedby theso-called"trial" offices.
The local office alsoincludes three male
public defenders:Don Muir, directing at
torney, Rex Duff and Kevin Bishop. All
six carry 100casesor more.

The womenhave also becomedefenders
of their jobs becauseof misconceptions
they sayboth their clients and the public
have."We’re real lawyers too," Byrn said
in noting their clients tendto think of only
paid lawyersas the real thing. "We went
to thesamelaw schoolsandtook thesame
bar examination," Byrn said. "I think
peopleforget that we do that. We’re at
torneys, too." Scott added,"SometimesI
get disgruntled with a public perception
that somehowwhat wedo is unethicalor
againstsociety."

Byrn and Burton, both former teachers,
had more in common than they knew
when they met for the first time at an
orientation sessionfor night school at
Chase School of Law at Northern Ken-
tacky University. They hadgrownup 20
miles apart in Mayfield and Murray,
taught school, married, had children,
divorced and were working full-time
while training for secondcareers.

Katherine Burtondies at age39

IN MEMORIAM

She Choseto Spend
the LastDays of Her Life

Continuing Her Public Defender
Work

KatherineBurtonAssistantPublic Advo
cate died on September24, 1990 at the
WesternBaptistHospital,Paducahafter a
recurrenceof cancer. She learned of the
cancerin January,but kept it to herself
continuingherdutieswith DPA, appearing
in court andkeeping up with hercasesuntil
herhospitalization.

CircuitiudgeBill Graveswasquotedin the
obituaiy in the PaducahSunas saying of
Katherine, "Shewasa good lawyeranda
good personwho put wholeheartedeffort
into defending herclients who were often
the disadvantaged without funds...She
liked the unlikeable... Shehada cheerful
personalityand saw the bestin everyone...
She had a lot of commensenseand very
good judgement andwill be a big loss to
[the Paducab] office."

Don Muir, Director of the Paducahoffice
said of Katherine, "She was a truly fine
lawyer anda great person."

Donations in remembrance of Katherine
may be sent to GraceEpiscopal Memorial
GardensFund, 820 Broadway, Paducah,
KY 42001.
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PROFILES

Byrn, 44 receivedboth a bachelor’sde
greein sociology andmaster’s in educa
tionfromMurrayStateUniversity,and30
hours above the master’s degreefrom
Xavier University. She taught special
educationfor 10yearsinMemphis,Tenn.,
North Carolinaandfor five yearsinnorth
ernKentuckywhile attendinglaw school.
Byrn movedtwo childrenwho werein the
third andseventhgrades250 miles"from
everyone they everknew" to attendlaw
school.Herdaughter,Stacey,21, is a stu
dent at the University of Kentucky, and
16-year-old son Brady, a student at
PaducahTilghmanHigh School.

"I don’t think I would have gone through
law school and worked if I had not had
exactly the two kids I had," Byrn said.
"Both were very independent out of
necessityandneveranyproblemor gave
meanyreasonto worry about them. They
were real supportiveof my going to law
school."

Byrn said that while a public defender’s
job isusedby many law schoolgraduates
to gain valuable experiencebeforeenter
ing private practice, shewill always be a
"public defender" in one respect or
another,either as a criminal lawyer or
someother form of legal aid. "It’s an ego
thing for me, I have to be needed.I think
it fulfills a lot of my own personalneeds."

Burton, 39, receiveda degreein political
scienceandspeechasMurrayState."The
reasonI got an undergraduatedegree in
political sciencearid speechwas because
I wantedback then to go to law school,but
I got sidetracked.I wasn’tquite sure,and
also I wanted to teach." She taught in
Louisville for nine yearsandwhile teach
ing obtainedher master’s degreein educa
tion at JndianaUniversity. Later,shegot
30hoursabovea master’sdegreeat Mur
ray State.

LYNNALDRIDGERESIGNS

Lynn MurphyAldridge,aparalegalwith theDept.
for9 yearsresignedon September14,1990.Lynn
hasa Bachelor’sDegreein ParalegalStudiesfrom
EasternKentucky University received in 1979.
Shehasa MastersDegreein Public Administra
tion receivedfrom Murray State University in
1986.She beganworking for DPA at a salaryof
$10,000when shejoined the EddyvillePost-con
viction office back in October 16, 1981. Her en-
ding salary was $18,000.

Lynn was a favorite amongthe inmatesat the
KentuckyStatePenitentiaryKSPbecauseof her
qw& responseto their requestsfor post-convic
tionassistance.At KS?,shewasamuchrelied on
resourcefor Frankfort attorneyswho needed
somethingdonewith inmatesor theadministra
tion. Lynn testified at the Kendricks v. Bland
federaldistrict court hearingwhich resultedin a
consentdecreeon imate’s fair treatmentandac
cessto legal resources. Additionally, Lynn
providedtrial assistanceon trial level casesin the
area,particularlydeathpenaltycases.In January,
1990, abe testifiedat a recusalhearing in Com
monwealth v. Grooms.

While working at Eddyville, her father, who suf
feredfrom Alttheimers,died in 1982 of cancer.
Despiteher personaltragedy,shekeptup her end
of the work-loadandcontinuedtoprovideexcel
lent serviceto the menat KS?.

A Louisville native, Lynn soonmade the transi
tion toWestern Kentucky. Shemarried Eddyville
native,PharmacistGreg Aidridge in 1982.They
havetwo childrenLaurenElise, 5.5yearsold, and
BryanPatrick, age3. Theybought theirfirst home
inl983andthenbuiltanewhomeinl988.Greg
has been more thantolerarnof Lynn’s unofficial
job as Lyon Co. Humane Society. She has 15
kittens and20 catsherfavoiite is Ding, but don’t
tell the others, numerous food, litter andveteri
nary bills, and3 dogs.The kids love the animals.

We’re losinga personwith anexemplaryattitude
of dedicationto her clientsand thephilosophy of
defense.Despitethe fact thata dearfriend from
collegedays,RebeccaO’Hearn, wasmurdered in

Burton, who has an11-year-olddaughter,
Mary Margaret, caine to Paducah and
worked in the Dp1aced Homemakers
program at Paducah Community College
following herdivorce. It was during this
timeshedecidedto attend law schooland
worked as a law clerk while attending
school.

Stunnedby a major illnessandsurgery last

Richmondin 1980,Lynnisastaunchdealhpenal
ty opponent.She says the deathpenaltyis not
appliedequitably, that people on the yardin Ed
dyville have committed much moreheinousacts
thanpersonson deathrow. Lynn alsohadprimary
responsibilityfor servingthemenondeath rowfor
many years andshesaidshe’d "ratherwork with
theguys on deathrow thananybody in the prison,
sheliked mostall of them."

Her viewson the deathpenalty were challenged
yet again with the deathsof prison workers, Ms.
PatRossandMr. FredCash.Mr. Cashand family
attendedchurch with Lynn at St. Marks in Ed
dyville.

Lynn left the Penitentiaryin 1987 becausethe
work was wearingher down, partly becausea
favorite legal aide, Ben Higgins, was stabbedto
deathby another inmate.When shebecamepreg
nant,shebecameparticularlyconcernedabouther
safety,giventhesummerriots at Eddyville.When
the job forPersonnelDirectorfortheDept.opened
shetwice appliedandwasoverlooked.

Shejoined the Paducahoffice as an Alternative
Sentencing PlacementWorker in 1987. Lynn
found thattravel fromher homein Eddyville and
childcareforhertwodiildrenleftherwithSlOper
month in profit. She hopesto continue as an
alternativesentencingadvocatein the western
Kentucky areaon aprivate basis.

Cris Brown

fall, Burton said she resumedher job in
Januaryby assistingother attorneysin the
office two days a week. After reachinga
caseloadof 178 casesat the time of her
illness,shesaid,shehashad to goslow in
resuminga full-time schedule, working
primarily in district andjuvenile court.
Shehas, however,worked as co-counsel
with Byrn on two or three recent felony
cases."I know it is fulfilling to me," Bur
ton said. "I love to do trials, that’s the

PatriciaByrn

Lynn Aldrfdge
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reasonI like to do what! do, and to know
I have helpedsomebody."

Scott, 40, got an associate’sdegreeat
Lindsey Wilson College in her native
AdairCounty,attendedEasternKentucky
University for a year and quit. She later
finished her bachelor’s degreeon her
lunchhourandat night while working as
a secretaryat theUniversity ofLouisville.
On graduationday,shedecidedto become
a lawyer. "I saw graduates from law
school and decided then to go to law
school,"shesaid. "I told myself, ‘I want
to do that.’ It was the first time I ever
seriously thought aboutit." Sheworkedat
the secretarialjob full time for 10 years

,‘- before entering U of L night school,
‘ graduatingin 1983.

Scott, whose 17-year-old son,,Robbie, is
a studentand footballplayer at Tilghman
High School,worked for a Louisville law
firm two yearsbeforejoining thePaducah
public defender’soffice.

Shesaid herLouisville job was limited to
carrying her partners’briefcasesand,
sincetheyhandleda lot of complex civil
litigations, canyingboxes and boxes of
information. She also did researchand
depositions."I never got to standon my
feetin a courtroom," Scott said."I thought
theonly way to dotrial work quickly is in
public defender’soffice. I love myjob."

Reprinted from the Paducah Sun. The
story ranApril 2, 1990. Written by staff
writer, VerneBrooks.

Race and Criminal Justice

DearEd,

I’ve just receivedtheJuneissueof TheAdvo
cate, and find it interestingand useful, as it
alwaysis. I wantedto respondto a coupleof
points raisedin the magazineregardingrace
andcriminaljustice.

Your exchangewith JudgeJohnstonein the
letters column was a good discussion.One
pointyou didnotrespondto, though,wasJudge
Jolinstone’sreferenceto the California study
which wascoveredon National PublicRadio.
In caseyou are not familiar with this, it is the
RAND Corporation study on sentencingin
California. [EL Note:Publishedin this issue]
Thestudyhasgainedafairamountof attention
fonts mainconclusionthat,whenthe variables
of prior record and current offensewere con
troiled for, racewasnot a factorat sentencing.
I thinkit’s importanttonote,though, 2cautions
raisedby the authors. First, JoanPetessiliaand
her colleaguesstalethat this was a studyof 1
stateonly, with a determinatesentencingact,
andits resultsdo notnecessarilyapply toother
states.Second,they state: "The currentstudy
didnotexaminedecisionsmadeat otherjustice
system decision points those madeby the
police andprosecutornor did it examinethe
more global relation betweenpoverty and
minority representationin thejusticesystem."

In the article on page 19, "Black Males in
Prison,"reprintedfrom the KentuckyCouncil
of Churches,I am quoted as saying,‘Ihese
figuresfinally give somesubstanceto thecries
ofgenocideofyoung blackmales."I wassome
whatsurprisedto seethis for 2 reasons.First, I
don’tmcall everspeakingwith anyonefrom the
Councilalthoughit’s possibleI’ve forgotten.
Moreimportantly, I sin generallyvery careful
tostayclearoftheword"genocide"in speaking
about theseissues.This Is becausethe term is
very emotion-ladenandbecauseI amnot con
vinced that there is a conscious policy to
eliminateyoung black males.The endresultof
ourcriminal andsocialjusticepoliciesis very
tragic,of course,andthis is what I believewe
shouldfocuson.

I don’t expectthatyou will necessarilygetany
adversereactionto thearticle,but I wantedto
makeclear my position in case there is any
commentKeepup the good work.

Sincerely,

Marc Mauer
AssistantDirector
TheSentencingProject
918 F Street.N.W. Suite501
Washington,D.C. 20004
202 628.0871
FAX 202628-1091

TheAdvocateFeatures:
Hugh Convery

DearMr. Monahan:

lamwriting tocommendyourpublication for
the article that featured the backgroundand
philosophyofMr. HughI. Convery,theDirec
torof the MoreheàdPost-ConvictionfFrialOf
fice herein Morehead,Kentucky.

Mr. Converyandhisstaffdoan outstandingjob
in this area, and their professionalismand
demeanorareacreditto ourprofession.

Also, asI have little time to write letters,I take
this opportunity to thankyou for sendingdis
trict judges copiesof TheAdvocate.Of all the
periodicals that we receive, I obtain more
benefitfromyourpublicationthanall others.

Kindestregards,

John R. Cox
District Judge, Division II
21st JudicialDistrict
Bath, Menifec,Montgomery
& Rowan County
P.O. Box 9
Morehead,Kentucky 40351
606784-6888

REX DUFF
RESIGNS

Rex Duff, an attorneywho hasbeen with the
Paducahoffice sinceDecember1, 1986,resigned
effectiveSeptember9, 1990.Rex hasappliedfor
a position with the SpecialProsecutionUnit of
the Attorney General’sOffice, Frankfort . Rex
may be reachedat Rt 1, Box 631, Hardin Ky
42048.502 354-9210.

LETTERS TO THE EDITOR

Charlotte Scott

DPA Attorney Depletion

SinceOctober1, 1988, 21 attorneyshave
left DPA with a combined total service
experienceof 107years.

DPA’s turnover rate is 3 112timesthat of
other stategovernmentagencies.
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POVERTYINKENTUCKY
Who Are the Poor?

INTRODUCTION

While poverty has always existed,there
are still questionsconcerningits nature,
definition, and effects.The strategiesof
dealingwith poverty arealsoquestionecL
The answersto thesequestionselude us
becausethey areframedwithin different
religious, philosophical, and political
viewpoints.Although we do nothave all
the answers,wecantry to understandthe
natureofpovertyanditsconsequencesfor
individualsandtheircommunities.

This reportexamines6 issuesof poverty
in Kentucky:

* Poverty’s effects on individuals,
families, andcommunities.

* Definitionsof poverty.

* Characteristics of individuals,
familiesand communitiesin poverty.

* Povertytrendsin Kentucky and the
UnitedStates.

* Programsdesignedto assistand sup
port the poor.

* Policyrecommendations.

POVERTY: A CHARACTERISTIC
OF INDIVIDUALS

OR COMMUNiTIES?

Imagineyou arestandingIn a line waiting
tofindajob. Yourplaceinthelineis
determinedby your age, race, gender,
education,work experience,andmarital
statusaswell as the numberandcharac
teristics of those waiting with yon. In
somecommunitiesthe wait would seem
endless.The line is longandthe available
jobs arefew andundesirable,that is they
arepart-timeor offer low wages.In other
communities,the line is shorterand the
availablejobs are more desirable.

Someoneviewing this scenario would
recognize that a person’s place in line
dependson individualcharacteristicssuch
as race and work skills. But a person’s

ability to moveout of the line andobtain
a decentpaying job dependson the char
acteristicsof the total population as well
as the conditionof the local economy.
This picture shows that the extent of
povertyreflects the social andeconomic
characteristics of a community,while the
distributionofpovertyreflectsthe charac
teristics of the individuals.

POVERTY AND THE COMMUNITY

Most of us tend to think that individuals
areresponsiblefor their poverty.We hear
remarkssuchas,"Peoplearepoorbecause
they don’t work" "The poorarelazy.""If
only they had more education, or more

training they would be betteroff." While
theunemployedanduneducatedaremore
likely to be poor,themajority of thepoor
are not fully responsible for their dileni
fliL

The phrase"the working poor" hasmean
ing in our society,for thousandsof per
sonsarepoordespite their beingemploy
ed.Threeoutof 5 familiesinpovertyhave
at least1 worker,and 1 inS has2 or more
workers. In Kentucky, the headof the
householdworks in 1/2of all familiesin
poverty.

The irony of themarketplaceisthat single
parentsworking full time at a minimum

Poverty’s Impact on the Criminal Justice System
The Views of SupremeCourt Justice,Dan Jack Combs

Is poverty acause/contributorto crime In
Kentucky?Yes,it is bothacausativeandcon
inheringfactor.

Why? Limited job opportunities;inadequate
housing, food and clothing; and illiteracy.
Being deprivedof theseessentialscausemany
peopletoresorttodregsasusersand/ordealers;

andto crimesof robbery, burglaryandrelated
actsof violence.Hunger, lack of clothing and
medicalneedsalsocausemany peopleto com
mit Illegal acts in order to provide for their
family members-

How canwesolvethe problem of poverty In
Kentucky? A "modemday Solomonwith the
Midas touch" would go a long way towards
solving this problem.

Educatingtheilliterate as is beingdonethrough Martha Wilkinson’s"Mailha’s Army" program; and

C. L Bailey’s "SentencedtoRead" program andproviding counsellingandreferralservicesto those

in need to various alcoholanddrug programs,would alleviatemuch of thecrime andsuffering.

A massivepublic works programto build housing for the homeless,cleanup the watersheds,make

secondaryroadimprovements,and locally sponsoredvocationaltrainingcenters manned by corn

petentanddedicatedcraftspersonswould provideemploymeut.andalsoprovideincentivestobecome

productive,therebyrelievingboredom, andhopefullyreducingpoverty.

KENTUCKY SUPREME COURT JUSTICE DAN JACK COMBS
Capitol Frankfort,KY 40601502564-4720

JusticeCombs
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wagejob $3.35anhour earn only 83%
of federalpoverty guidelinesif they have
1 child; 68% if they have 2 dependent
children; and only 58% if they have 3
dependent children. Moreover, having
both parentswork full time at minimum
wagejobs will only raisea family with 2
children to slightly above the poverty
thresholdwith 3 dependentchildrenthey
fall backundertheofficial level.

Having a job is not a guarantee that a
personcanescapepoverty. It is just as
importanttohavethe right kindofjob, one
that pays a decentwage with employee
benefits. However, many jobs pay at or
just aboveminimum wage. A full-time
40 hours a week,year-round 52 weeks
a yearjob at theminimumwageproduces
a grossbeforedeductionsweekly salaiy
of$134,or$6,968ayear.Eveniftheonly
paycheck deduction is Social Security
about $500a year,themaximum weekly
takehomepay is $124.39.

Many of us would find it extremely dif
ficult to support a family on this wage.
However, asrecentlyas1986, workers in
16Kentuckycountiesin certainindustries
especially wholesale/retail trade had
averagewagesof less thanor within $10
of$ 134 perweek Fourcowities,Clinton,
Clay, Hickman, and Metcalfe, had
averageweekly wagesof less than$200
acrossall industries.Thesefigures are
averages,meaningmanyKentuckiansare
hying to getby on muchless.

Only a small proportion of all persons
who are in povertyremain there for an
extended period. A study from 1969 to
1978 foundthat only 1 in 20 personswas
poorfor 5or more yearsand lessthan 1 in
100 ws poor for the entire 10-year
period. "Persistently poor" persons
tended to be the elderly,personsliving in
rural areasparticularly the rural south,
blacks, and female family heads. This
study found that losing or finding a job
affectedmen’s movementin andout of
poverty, while divorce and marriage
precipitated women’s movementin and
outof poverty.

Thesefindingssuggestthat povertyis re
lated to the economy,job availability,and
wages.In factduring the 1960swhen the
US economywasexpandingrapidly,un
employmentdroppedto a low of 3.5% by
1969andthe rate ofpovertyalsodeclined.
However, during the recessionsin the
1970sand the 1980s, when unemploy
mentrose,thepovertyratealsoincreased.

Economist Michael Harrington argues
that structuralchangesin our national

economy have reduced available jobs
with breadwinner salaries - salaries
capableof providing a family’s needs.A
recentstudyby theFederalReserveBank
ofKansasCity confinnsthis argumentby
noting that nearly 60% of the new jobs
addedto the economybetween1982 and
1986paidannualwagesof$7,000or less.
Poverty,then,canbeviewedasa charac
teristicof anation,a state,or a community
and it varies considerablyfrom 1 com
munity to another, reflecting economic
conditionswithin thatcommunityrelative
to others.This is especiallytrue in Ken
tucky.

POVERTYAND THE INDIVIDUAL

However,it isalsotruethat certaingroups
in the population are more likely to live
persistently in poverty. Thesegroupsin
clude female householdheadsand their
children,blacks,andthe elderly. They are
more susceptibleto falling in and out of
povertybecauseoftheirmarginalvalue in
the workplace.Wheneconomictimesare
good they generally receivethe lowest
payingjobs.Whentimes are badtheyare
generallythe first to lose their jobs.Thus,
low educationlevels and skills, lack of
child care,anddiscriminationwill affect
a person’s ability to fmd a decentjob.

Given that some communitieshave far
better employment opportunities than
others, it has been argued that tin-
employedpersonsor those employed in
low-payingjobs shouldmoveto new loca
tions. Many do move to a different area,
However, not everyonecanmoveeasily
and there are no guaranteesthat a new
locationwill offerhigherpayingjobs.

Someworkers areat such a disadvantage
becauseof lack of skills or socialsupport
that they find themselvesin thebackof the
line no matterwherethey go. Otherswho
have skills may find that many job
marketsdonotneedtheir particularsetof
skills. Even peoplewith highly special
ized skills maynot alwaysbe in demand,
Forexample,many aeronauticsengineers
in Seattlein themid-1970slost their jobs
when the demand for new airplanes
dropped.Although highly skilled, there
waslittle demandfor theirparticularskills
in Seattleor elsewhere.Many enduredan
extendedperiod of unemployment even
though they moved to other cities.Others
were compelledto return to school for
retraining.

Thus, while individual characteristics
may be the basis for the distribution of
povertyamong the members of a com
munity, thenatureofthe local economyis
the basisfor the extendof poverty in that
community.

CHAIACTER1STICS OF POOR
COMMUNITIES

A recentstudy identified243 "persistent
poverty counties" in America.Thirty four
of these are in Kentucky, representin
more than 1/4 of Kentucky’s counties.
Persistent poverty counties have had
medianpercapita incomesin the bottom
fifth of a rankingof all UScountiessince
1950. The persistentpoverty counties in
Kentucky tend to be concentrated in the
easternand southern regionsof the state
seeFigures 1 and2. According to our
model, the extent of povertyreflects an
area’s social and economic charac
teristics.

Figure 1. Individual Poverty Ratesfor Kentucky Counties, 19S0.
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Figure 2, PersIstentPovertyCountiesIn Kentucky.

What factors characterize the com
munities with high levels of poverty in
Kentucky?None of thesecountieshas a
city of 25,000ormorepersons.They are
primarily ruralcountieshavingno major
urban areasaroundwhich economic
growth canbe concentrated.The labor
force participation rates, that is, the
proportionof thepopulation16yearsand
olderthat is employedorseekingemploy
ment,islower thanthestateaverage.One
factor that accountsfor this is that these
counties have a higher proportion of
adults with a work-limiting disability.
Most of thesecountieshavesignificantly
higherlevels of unemploymentthan the
stateaverage.In other words, theoppor
tunities for employment aresmaller than
the line of personsseekingjobs.

In somehigh poverty countiesthe local
economydependsheavilyon 1 industry,
suchascoal.Thus,localemploymentop
portunitiesdependon boomsand busts in
the industrial sectorwith few alternatives
in hard times. Moreover, a limited in
dusthalbaseoftendecreasescompetition
for workersand,hence,decreasesthe in
centiveto increasewages.This tendsto be
true in many rural counties,even those
with a more diverse economicbase,be
causethenumberof firms competingfor
workers is small.

Wage rates are depressedin thosecoun
ties with a high and persistentincidence
of poverty. The national study of non-
metropolitan counties with a high in
cidenceof poverty foundthat personsin
these counties derived a comparable
proportionof theirpersonalincomefrom
earningsas did those living in counties
with a low incidenceof poverty.The key
to the higher rate of poverty was that

wagesin the povertycountieswere very
low.

Moreover,rural wage levels aresubstan
tially below thosein urban areas.Nation
ally, rural males earn $162 a week less
thanurbanmales,while ruralwomenearn
$102lessthanurbanwomen.The Federal
ReserveBank of KansasCity estimates
that in 1984, ruralpercapita incomewas
only 74 cents for every 1 dollar of urban
per capita income.What this meansis that
in Kentucky,whichhas a low per capita
incomecomparedto the rest of thenation,
personswho live in rural countiesareat
aneven greaterincomedisadvantage.

Theeconomicopportunities arenot likely
to improve in Kentucky’s high poverty
counties. During the first half of the
1980s,thesecountiesexperiencedeither
net employment lossesor only marginal
gains in new jobs. A study by the
EconomicResearchServiceUSDA in 9
rural Kentucky countiesrevealedthat be
tween 1974 and 1979 new businesses
weretypically small, low-paying, service
firms. Becauselaborcostsaretheirsingle
biggest operating expense,nearly 40% of
these businessesreported no full-time
workersandpaid averageweekly wages
of less than $202. Thesenew businesses
accountedfor two thirds of the new jobs
addedto thesecounties.Thus, in many
rural counties, even when economic
growth occurs, the jobs added to the
marketplace offer limited opportunities
for workers to improve their standardof
living. These conditions have forced
manypeopleto moveto other areas.

In summary, impoverished communities
offer fewer and lower paying jobs. Fur
thermore, thesecommunitieslack thees

sential human and economic resources
that would encouragesustainedeconomic
gOWdL

Thesefactorsinhibit economicgrowthin
severalways,including:

1 Depressedwagestranslateinto lower
family or householdincomesanddecreas
edconsumption.Asaresult,fewerdoll&s
circulatein the local economyto support
commercialbusinesses.

2 Lower earningsandlower family in
comes also mean lower bank deposits,
thuslimiting assetsfor investmentin local
economicgrowth.

3 A limited industrialbasemeansthat
potential manufacturingor wholesale
trade firms mustconsider thecostsof get
ting rawmaterialsandfmdingoutletsfor
theirproductsoutside the community.

L,,.,. =

I

Poverty’s Impact on the
Criminal Juslice System

Views of Attorney Gail Robinson

Gall Robinson
Is povertyacause/contributorto crime In
Kentucky?Yes

Why? When people lack the resourcesto
support themselvesadequately,they may
resortto illegal actsto providesupport Ad
dàionaliy,povertyoften promotesdespera
tion. People relieve desperationthrough
drugsandalcoholwhich arecorrelatedwith
impulsive criminal arts.

How canwe solve the problem of poverty
In Kentucky?1. Bettereducationso better
jobskills. 2. Higherminimumwage.

GAIL ROBINSON
Attorney at Law
P.O. Box 1243
Frankfort,KY 40602
512227.2142
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4 Low incomecountieshavelimited tax
basesand thus limited public funds to
investin schoolsandindustiy.

5 Residentsin thesecommnnitiesbring
fewer and less competitiveskills to the
marketplace.In otherwords,the skills of
thepeoplewaiting in the line oftenarenot
thosethat newbusinessesneed.

CHARACTERISTICS OF
INDiVIDUALS IN POVERTY

Who arethe poor? Myths aboutthe poor
havebeenportrayedin thenews,in enter
tainment,and in popularwriting. Some
peoplebelievethe poor aremembersof an
underclassmadeup primarily of women
with illegitimatechildreninurbanghettos
of particularrural areas- Appalachia,the
Ozarksor Indianreservations- andwho
do not want to work because welfare
provides a comfortable living.

Reality ismuchmore complex.National
ly, thenumberofpoor2-parentfamiliesis
similar to the numberof poor female-
headedhouseholds.Only about1/3 of all
pocrfamiliesreceivedpublic assistancein
1984, andnearlyall of theable-bodiedin
poorhouseholdsworked.

Thefollowing sectionexaminesthemajor
characteristics, suchasage,race,gender,
andeducation,ofindividuals in povertyin
Kentucky.Many of thesecharacteristics
overlap.

AGE

Someof the most dramaticchangesin
poverty rates have occurred amongdi!
ferent age groups. Nationally, in 1959,
35.2% ofthoseinpovertywereage65 and
over, 26.9%were under 18, and 17.4%
were 18 to 64. While thepoverty ratehas
declinedfor all agegroups,it hasdeclined
most for those over 65.However the ab
solutenumberof elderlypersonsinpover
ty hasbegunto rise since the late 1970s.
This is due to the general aging of our
population asmore andmore peoplelive
longer.

In contrast to national trends, the elderly
in Kentucky have a higher poverty rate
thanother agegroups. In 1980.thepover
ty rate for thoseover 65 was23.3% com
pared to 14.8% nationally. Moreover,
older Kentucky womenare more likely
thanmeto be in poverty.Why areelderly
Kentuckiansmore likely to be in poverty
thanelderly Americans nationally?

Nationally, poverty rates for the elderly
have declined primarily becauseof
governmentsupportprogramssuchasSo-

cial Security.Throughoutthe 1960sand
1970s increased attention to Social
Securityled to increasedbenefits,the in
dexingof the program for inflation, Sup
pleinental SecurityIncomefor poor elder
ly andthedisabled,andMedicare.These
programshavehad a remarkableimpact
onreducingthenumberofelderly whoare
poor. For example, in Kentucky, the
poverty rate for elderly persons aged
65+ who receiveno Social Securityin-
come 33% is substantiallyhigherthan
for those who receive some Social
Securityincome24%.

Severalfactorsmay accountfor thebigher
rate of poverty for Kentucky’s elderly.
First, a substantial proportion of
Kentucky’s elderly residein rural areas
andthe rural elderly arefar more likely to
be in poverty than the urbanelderly 18
vs. 11% nationally. Second,given the
persistence of poverty and depressed
wagesin Kentucky, elderly Kentuckians
have not built the private pensionsand
private savingsor establishedthe Social
Security wage basenecessaryto provide
for a comfortablelife upon retirement.

While the national poverty rate for the
elderly hasdeclineddramatically, it has
increasedfor childrenaftersomeearlier
declines. In 1959 the rate for children
under18 was26.9%. This rate decreased
to a low of 13.8% in 1969 and has in-
creased to over 22% in the 1980s.
Childrenin rural families areat a greater
risk of poverty-24%of all rural children
are poor comparedto 19% of all urban
children.

In Kentucky,thepovertyrate for children
2 1.6%, althoughslightly lower than the
elderlyrate 23.3%,isveryhigh. Further
more, the rate for children hasbeenrising,
accordingto recentestimates.The Ken
tuckyYouth Advocatesestimatethat in63
countiesin 1984,more than 30% of the
childrenlived in poverty,andin 18coun
ties,morethanhalf the children underthe
age of 17 lived in poverty.Overall, their
study estimated that about 29% of
Kentucky’schildren live in povertycom
pared with a nationalrate of 22%.

The reasonmost often cited for the in
creasein povertyamong childrenis the
increasein female-headedhouseholds.
Female-headedhouseholdswith no male
presentarefar more likely tobeinpoverty
than are other households.Other factors
influencing thepovertyrateof childrenin
the 1980sinclude a decreasein expendi
turesforassistanceprograms for children
to be discussedlater and the declining
economy.Family incomehasdeclinedin
the 1980sbecauseof higher unemploy
mentrates, thusthepovertyratesof tradi

tional2parentfamilieshaveincreased.In
fact, 75% of the increasein children in
povertyduring the 1980shasbeenamong
childrenin traditionalfamily settings.

The changingfortunesof youngand old
has beena causeof concernfor many
public policy analysts.Somebelievethat
benefitsforelderlyconstituentshave been
politically driven; theelderly tendto bea
strongvotingblock. However,benefitsfor
the elderly are consumptive;they do not
add to production capabilities. On the
other hand,benefits to children are an
investmentin humancapital and future
economicgrowth, and the growing in
cidenceofpovertyamongchuldrenmaybe
a portentof future problems.As Bickley
Towused notes, "Disinvesting in
America’s children is eating our seed
corn, stunting a future crop of citizens,
producers,andparents."If we fail topro
videfor our youth we areunder-investing
in Kentucky’s future.

RACE

Nationally,mostof thepoorarewhite72
outof 100.However, the povertyrateof
whites ismuchlower thanthatfor blacks.
Thirty % of all blacks live in poverty,
while the rate for whites is 9.4%. Al
though therearemorepoorwhitesin rural
areasthanblacks7 million vs. 2 million,
rural blacksare far more likely to be in
poverty thanurbanblacks 43 vs. 28%.
The relative differential between black
andwhitepoverty rateshaschangedlittle
over thepast 30 years;blackscontInueto
have povertyrates that areapproximately
3 timeshigherthanwhites.

The higher poverty rate for blacks is
primarily the resultof the discrimination
that has persisted in this country for
decades.Blacks havehigher rates of us-
employment, receive lower average
wages,and work in lower statusjobs than
do whites.In thecontext of ouranalogyof
the line of personsseekingemployment,
blacksaremorelikely tobefoundwaiting
behind similarly qualified whites, and
oftenbehindwhiteswith fewer skills and
less experience. There is also a greater
likelihood of female-headedfamilies
among blacks.

In Kentucky, 92 outof 100 personsliving
in poverty arewhite. The black poverty
rate is 33%, while the rate for whitesis
16.4%. The major reason for the lower
differentialbetweenblacksandwhiteshas
more to do with a higherthanaveragerate
for whitesin Kentucky,than it doeswith
a low black povertyrate. In fact, theblack
poverty rate in Kentucky is 3 percentage
pointshigherthanthe nationalrate.
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Poverty’s Impact on the Criminal JusticeSystem

Is povertyacause/contributorto crimeIn Ken
tucky?Yes, acontributor.

Why? 1.It affectsIdentity: a.LearnedHelp.
lessnemDecision,aremadefor you, not by you.
You feel you haveno control overyour life. b.
SeIf.Image:Duetoreflectionsbacktoyouasense
of shamedevelops.You are invisible and when
not, you’re afigure of pity or derision. Shameii
reinforcedconstantly.Onceyoursenseof identity
is breache4,you lose theability to be controlled
by the normalsothetalcontrols thatregulatebe
havior.

2. It createsEducationalUmitaticos which
leads to dhnfnlshedJob pessibillties.: a. In
schoolsometimespoorequalsstupid: Deficits
due to social environmentversu,innate intel
ligenceoften placechildrenof povertyin lower
groupsandteachershavelower expectationsof
them. b.Self4mage:Childrenareverycrueland
a senseof shameandpoorself-imageare rein
forced. Activitie, in schoollead to shameand
differencesare mademoreglaring:extrafeesfor
activities, extracurricularactivities that require
transportation,classprojectsthataskfor example
thekids to drawafamily treewheretheremaybe
anabsentorunknownfaiher,free-lunchprograms,
periodiccheck-upson hygiene-being sentoutof
the classroomto washup os to takeashower.c.
Concentration:anessentialelementof learning
i, disruptedas family/borne problems,such as
spouseabuse,family fights, occupy the child’s
thoughts and make it difficult to concentrate.
Childrenschool-agegenerallyhaveafair amount
of choresandresponsibilitiesat home that kept
them outof school or leadsto a lack of sleepthat
makesgood school performanceimpossible.
Parentsmaynotseethevalueofaneducation,thus
they don’t encouragea child to attendschool.
There’sahighdrop-outrate.

3. It Leadsto a Reservoirof Anger: Feeling
weakhopeless,helpless,dependent,maleroles
particularlystrained.A lossci theability to em
pathuz.eandto feel. Survivil becomesan art and
to thataid,manyemotionsaresacrificed.

4, Dysfunctional families are not Healthy
Families: Families haveincest, spousalabuse,
sexualabuse,physicalabuse,abandonment,con
structive abandonment, unwantedchildren, no

supportsystem.Parentwith their own problems
passthemon tothe kids andarepoor rolemodels.
Oftenthereareno role modelsfor malechildren.
Mothers and fatherswho do not nurtureandsin
emotionalunavailableto theirchildren.

5.It mayleadtoAlcohol/DrugUse:Studieshave
indicatedthat there maybe a genetic disposition
towards alcoholism.People may resort to self-
medicationto forget pain anddisappointment.

Thereare manydrug and alcoholcrimes on the
books:P1,Dlii, Cultivation,use,possession,traf
ficking.

6. It can create Health/Mental Health
Problems: Poverty is mostly borne by women
with dependentchildren.Poordiet,prenatalcare,
smoking,drug or andalcoholuseduring pregnan
cy canleadtolife-long problemsof organicbrain
damageand low mentalfunctioning for children
born into poverty. Incestcreateschildrenof close
consanguinity.Manycrimesarethe outgrowthof
impulsivity and poorjudgement.

Improperhealthcareandmalnutritioncan leadto
life-long problems.

7. WelfareSystemPromoting Wrong Values:
a. Aid for DepaidentChildrenAPDC given
only to "single parentfamilies-fathers leave [or
pretendto] toget the check.b. Ratesare notthe
glorious amounts thepublic envision.Starvation
amounts are paid. c. in order to surviveon the
welfaresystemthe recipients"fudge" on the in
formation they supplyto the caseworker. For in
stance,if a person tries to better themselves,i.e.
go to collegeon grantsand loans,that moneyis
subtractedfrom theircheck, as incomeas if the
money was spent on the children. d. Welfare
systemis stigmatizedasa "handout."

8. VIolenceIs commonplace:Kids are desen
sitized.They’veseenmomanddadfight, cuteach
other, shootat eachother.Family membersand
community friends fight and shoot eachother.
That’s real life that doesn’t even begin to ap
proach the televisionand violence issue. Sec
DougMagee’sarticle on the Causesof Crime in
theAdvocateVoL 11 #5.]

WHAT CAN BE DONE? 1. Getmoremoneyto
poorpeople-raisethe minimum wageandwelfare
stipends.Penalizecompaniesthathirepersonfor
less thai,full titne in order to avoid paying fringe-
benefits.2. As mostof the children in povertyare
in single-family households,see that women’s
salariesare equitable to men’s salaries. 3. Em
powerpeoplein povertyby revampingthe welfare
system.Have money contingenton jobs suchas
weather-proofinghouses,clean-upprojects in the
community.Have moreprogramslike JobCorp.
OJTjobs.Give daycaretodependentchildrenand
transportationallowancesor arangementsfor
working parents.Make increasededucationi.e.
getting G.E.D. part of receiving welfarecheck.
Give incentivesforgetting offwelfare.such asnot
makingapersonturnin theircollegetuticemoney
asincome.4. Stop cutting socialprogramsthat
benefitthechildrenofpoverty.Seeit asan invest-
merit,payingnow ratherthan for prison cells.5.
Haveuniforms for schoolchildrenandissuethem
tothechildren. 6.Beactivein communityLiteracy
programs.1. Havessocializedsystemofmedicine
so that all citizenscanhave adequatehealthcare.
8. Insteadof spendingmoneytopenalizedrugand
alcoholuse,balm the spirits that are in trouble. 9.
Rethink ourglorification of old westoutlaws and
the Al Caponesandgetaconsistentview against
violence.

CRIS BROWN
Paralegal
TrainingjapitalTrial Unit
Fznnkfort

Cris Brown

Poor Is...
Trying to be invisible

Disapproving eyes everywhere

October1990/TheAdvocate10



EDUCATION
*

Education is a critical factor in an
individual’s ability to securea job and
earn a good income.Economistsuse the
conceptof humancapital to representthe
skills and abilities peoplebring to their
jobs. A personmakesan investmentin his
or her ownhumancapitalthroughformal
education,a trainingprogram,or on-the-
job experience.This investment,in turn,
makes the personmore valuablein the
labor market, paying dividendsin the
forms of higherwagesand increasedjob
stability. A personwith a pooreducation
faceslimitedjobopportunitiesandismore
likely to fall into poverty.

As an individual’s educationincreases,
hisorherlikelihoodoffalling intopoverty
declines.However, poverty rates drop
more rapidly with increasingeducation
for men than they do for women. For
example,while 3% of the white families
headedby a male with at least 1 yearof
collegeare in poverty, the figure for
familiesheadedby womenwith at least 1
yearof collegeis nearly 15%.

The importanceofeducationin preparing
peopleforemploymentisincreasingwith
eachgeneration.In 1973,workers with
only an elementaryschool educationhad
anunemploymentrate3 timesthat of col
legegraduates.By 1986, the unemploy
mentratefor elementaryschoolgraduates
12.7% was 5 times that of college
graduates2.5%.

Hence,the failureof individualsto invest
in education results in limited employ
ment opportunitiesand limited income.
Infact, arecentstudyof factorsassociated
with personalincome in rural areasof the
South revealed that low education
achievementwasthebestpredictorof low
income.

The relationship betweenpoverty and
educationis a critical one in Kentucky.
Only 53%of Kentucky’s adultspersons

25 years and older are high school
graduates;thisis the lowestpercentageof
high school graduates in the nation.
Tragically, this educational poverty con
tinues with this generation,for in nearly 3
out of 4 Kentucky counties, 1/4 of the
1985 seniorclassdroppedout of school
beforegraduating.

Limited educational achievementis also
a communityproblem. As noted, low
educationalattainmentof the population
is a key defining trait of thesecounties.In
7 countiesClay, Cumberland,Jackson,
McCreary, Owsley, Wayne and Wolfe
less than 30% of the populationswere
highschoolgraduates,andthesecounties
also had the highest proportionsof their
populations inpoverty.

EMPLOYMENT STATUS

Thepopularconceptionof thepooristhat
they don’t wantto work: if they wantedto,
they couldgetout of their poverty. How
ever,evidencesuggeststhat this is notso.
In the1984CurrentPopulationSurvey,an
estimated14.9 million men and women
age22-64 were in poverty.Of these,7.3
million 49% said they had worked
duringthepreviousyear.Another1.5 mil
lion 1Q% indicated that theyhadlooked
for work but wereunable to find a job.

Thus,nearly 6outof10 indicatedthat they
were in the labor force i.e., they were
workingor looking for work. In terms of
the 7.9 million families in poverty, 61%
had 1 worker and 21% had 2 or more
workers. Of thosepeoplewhowerenot in
the laborforce, 44% indicatedthat they
were keepinghouse,22.7% were dis
abled, 5.6% were going to school, and
4.4%wereretired. Infact, throughoutthe
1980s, there havebeenas many poor
adultswhowerein the labor forceasthere
werepooradultswhodidn’t work or look
for work.

Thesefigureshardlysuggesta population
that doesnotwant to work. Moreover,if

we examinethejob characteristicsof the
working poor someinteresting findings
cometo light. Only 1.9 million 26% of
theworking poorwere working full time.
The rest wereeither working part timeor
on a temporarybasis. Many of these
peopleworked in low income jobs that
paidvery little. Thesejobs werenot likely
to become full-time jobs becausethe
working poor tend to be marginal
workers. They are unskilled or have
limited skills that make them less com
petitive in a job market that increasingly
demands,at a minimum, a high school
education,and,morefrequently,a college
education.The well-paid securejobs for
unskilled workers that once typified our
manufacturing industries have disap
peareddue to automation andthe shift of
production operationsto overseassites
where labor is cheaper.

Kentucky’s averageunemploymentrate
of 10.1% in 1985 wasthe 5th highestin
thenation. While theskills broughttothe
labor marketaccountfor someof this un
employment,increasedskill levelsmean
little whentheyexistin labormarkets that
offer few opportunities.For example, be
tween1984and1985,Kentucky had a net
lossof nearly8,000manufacturingjobs.
Furthermore, the structure of somejob
marketsmay actually discourageeduca
tional upgrading. A study of mining-de
pendentcountiesinAppalachiafounthhat
the only high-payingjobs were in the
mines and many men left school to get
thesejobs.

Several factors are critical, then, to an
understandingof the relationshipbetween
employment status and poverty. First,
people find work when unemployment
ratesare low. Second,peoplefind work
when their skills or qualificationsarein
demand. Third, the wagesof jobs that
peoplecan find in their areadetermine
whether they can move out of poverty
oncethey do find a job.

Going to the Welfare
Office

"You received
tuition money.
Thatil have to

_____________

be taken off
your food
stamps.’

Poor Is...
Having qualities that seem of no
value or importance to anyone.
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GENDER

Recently,attentionhasbeengiven to the
feminizationof poverty, a conceptwhich
recognizesthat womenare more likely
than mento be inpoverty. However, this
is not a new trend. Since 1960, women
havebeenmore likely than men to be
poor. Nationally, the poverty rate for
femalesis 13.8,comparedwith 10.9 for
males. In total, 58% of the poor are
female. The differential betweenmales
andfemalesincreaseswith age.Counting
only those 16 and over sincemale and
femalechildrenareequally likely to live
inpoverty,femalescomprise61.6%ofall
the poorin theUnitedStates.

In 1980, thepovertyratefor Kentucky’s
wosnenwas18.9%comparedto 16.2%for
Kentucky’s men. Thismeantthat 55% of
the poorin Kentuckywerefemale.When
childrenarefactoredoutsincethey tend
to be divided equallyby gender,58%of
the poor aged16 and over in 1980 were
women.

Women who live in Kentucky’s rural
countieswith elevatedpoverty rates ex
perience substantially higher rates of
poverty than do either womenin the rest
of Kentucky or the menwholive in their
counties.Indeed,between20 and27% of
the womenaged18 to 64 in thesecounties
are in poverty compared to a state
averageof 15%andwomenwhoareover
65 averagebetween2land4l%inpover-
ty comparedto a stateaverageof 26%.
Hence, residing in a high poverty area
increasesa woman’slikelihood that she
will live in poverty.

The poverty ratefor womenis high for
severalreasons.Oneis the increasein the
numberof female-headedhouseholdsin
the United Statesover the past20 to 30
years.The increasesin divorces,separa
tions, and out-of-wedlock births have
resultedin far morewomen with young
children without husbands presentthan
ever before.

In 1980, nearly 13% of all Kentucky
householdswereheadedby a woman,and
6 out of 10 of these female-headed
householdshad childrenundertheage of
18.While teenagepregnancyinKentucky
hasdeclinedfrom 221 births for every
1,000womenunderthe ageof 15 in 1980
to 188 birthsin 1985,it isstill substantial
ly higherthannationalrates.

Teenagemothersare more likely to drop
out of schooland, as a resultface fewer
employment opportunities.Moreover,
teenagemotherswho do marry aremore
likely to divorcethanarewomenwho wait
to marry until they are older. Once

divorced,thesewomenare less likely to
receivechild supportthanotherdivorced
women.Finally, less than 6 out of 10
divorcedwomen are awardedchild sup
port or negotiatechild support agree
ments,andofthese,lessthanhalfactually
receivethe full amountof child support.

Anotherreasonfor thehigh femalepover
ty raze is that a segregatedlabormarket
confineswomen to low paying jobs in
low-wageindustries.Although themedia
often highlightwomenwho areemployed
in nontraditionaljobsthoseinwhich75%
or more of the workers are men,only 1 in
10 working women have found employ
ment opportunitiesin thesejobs. The rest
of Kentucky’s working women are con
fined to the "pink collar ghetto." In Ken
tucky, 8 out of 10 working womenare
employed in 3 occupational groups:
sales,clerical and servicejobs. Further
more, womenaremore likely thanmento
workpart timebecausethe industrialsec

tions that employ them serviceandsales
industriestend to rely heavily on part-
timeworkers.

As a result of theseemployment condi
tions, the earnings gap betweenwomen
and men who worked year-round, full
time in 1983 was 57 cents. What this
meansisthat themedianearningsforKen
tucky women who worked year-round,
full time was$8,988,but for men it was
$15,850.Anotherway to seethis tremen
dous earningsdifferential is that 2 out of
3 of Kentucky’sworking womenearnless
than $10,000ayear,while 3 out of 4 of
Kentucky’s workingmen earnmorethan
$10,000a year.

To a great extent, these differencesin
salaryreflect thatnearlytwo-thirds of all
minimum wage earners are women
employed in the female-dominatedser
vice, retail trade, and domestic service

industries.Equally important is the real
wage discrimination that women con
front. For example,male socialworkers
with 5 or more years of college earn
$20,113while femalesocialworkerswith
5 or moreyearsof collegeearn $16,873.
Male secondaryschool teachers earn
$20,446,while theirfemalecounterparts
earn$16,419.

The type of employmentthat womencan
find also determinestheir likelihood of
being poor. Only 4% of Kentucky’s
single,nevermarriedwomenwhoworked
full time 35 hours a week for 50 to 52
weeksa year were in poverty in 1979
comparedwith 31% of the singlewomen
who workedlessthan35weeksthat year.
Again, we seethat employmentalone is
not enoughto lift peopleout of poverty.

FAMILY TYPE

The family is thebasic socialunit of our
society.It is also a basic economicunit.
In timesof economicdepression,a family
with 2 parentspresenthasa betterchance
of weatheringthe storm than do single
individualsor families headedby only 1
parent, especially if that parent is a
woman.For example, in 1980 in Ken
tucky, theoverall poverty ratefor persons
in familieswas 14.6%comparedto 33.6%
for persons who did not live in families.
Olderpersonswho live in familieshavea
povertyrateof 17%, but thosewho donot
live in families have a poverty rate of
nearly41%.

However, there aremajordifferencesbe
twen male-headed and female-headed
families. Nationally, for all female-
headedfamilies thepoverty rate is3 times
higherthan formale-headedfamilies35
vs. 12%. For white women who head
familieswith children undertheageof 18,
the povertyrate is nearly44%, while for
black women,the rate is 62%.

A smallerproportionof therural poorlive
in female-beadedhouseholdsthan do the
urbanpoor27 vs. 39%. Yet, thoseper
sonswho do live in rural female-headed
households have a much greater
likelihood of being poor than do their
urbancounterparts.For example,nearly6
out of 10 children in rural female-headed
householdsareinpoverty.Black children
in rural female-headedhouseholdshave a
poverty rateof 83%.

Whatfactors lead to thedifferent ratesof
poverty among the various types of
families?

One factor isdivorce.A study ofdivorced,
middle-agedwhite womenwith children

Octoberl99ofrheAdvocate12



found that their risk of povertyrisesfrom
10to 25% whentheirrnarriagesend,while
the risk for black women increasesfrom
44 to 60%. National studiesindicatethat
nearlytwo-thirdsof divorcedwomenwith
children receive no child support pay
ments,or they receivelessthan theagreed
upon amounts.Divorced women then
must assumethe primaiy responsibility
for supportingtheirchildren. This taskis
difficult becauseof limited employment
opportunities and the low wages as
sociatedwithwomen’sjobs.Furthermore,
the lack of reasonablypricedchild care
affects women’s opportunitiesto find
employment.

Widowhood often leads to poverty for
olderwomen,andless than two-fifths of
older womenare still married. Theoreti
cally, income form assetssavedduring
one’s lifetime, privatepensions,andSo
cial Security benefitsshould provide 3
basesof supportfor olderpersons.How
ever,all toooftenthesesupportsareinade
quate.

First, womenhave fewer opportunities to
accumulate assets during their lifetime
giventheir more limited economicoppor
tunities. Moreover, their husbands’ final
illness and funeral expensesoften dis
sipatefamily savings.Onestudyof older
widowed women found that one quarter
have gone through all the money their
husbandsleft them within 2 months and
more than half have nothingleft after 18
months.Also, lessthan 1/5 of thewomen
who work in the private section non
government jobs are covered by private
pensions and,only 2% of widows ever
collect on their husbands’pensions.

Finally, Social Security was never in
tendedto be the only sourceof financial
support in old age; it was intended to
supplementtheother 2 typesof economic
resources.Also, becauseSocial Security
benefitsare calculatedon the basis of
averagewagesearnedoverafixedperiod,
the benefits women receive reflect the
wageinequitiesin the job market.Unfor
tunately,the vastmajorityofolderwomen
rely on Social Security as their main
sourceofincome,andthisaccountsfor the
highrateof povertyamongolder widows.
In 1986, the average Social Security
benefit for retired womenwas$334 per
month, while for retiredmenit was $548.

This discussionof the characteristicsof
individualsin povertyillustratesthecom
plexity of this problem. There is an intri
cate relationshipbetweena person’ssex,
race,educationalattainment,employment
andfamily status,andresidence.

Our tendencyto seeindividualsas entire-

ly responsiblefor their povertyprevents
usfrom recognizingthe interdependence
of individualcharacteristicssuchasrace,
gender, and education and the labor
market.This interactionisa key to under
standingthediversity in povertypopula
tions in Kentucky andthe nation.

PROGRAMS OF ASSISTANCEAND
SUPPORT

Programsof assistanceandsupporthave
significantly changedthe extent anddis
tribution of poverty in America. When
considering theseprograms, remember
that most social service programsand
governmenttransferpaymentsdo not go
to poor persons.For example, in 1984,
only 18% of the federal government ex
penditures on human resources went to
programs that were basedon the income
level of recipientse.g.,Aid to Families
with Dependent Children Women, In
fants and Children Nutrition Program,
Medicaid.

Also, rememberthat not all poorpersons
receive welfare benefits. Nationally, in
1985, only 35% of the households with
incomesbelow thepoverty levelreceived
cash welfare benefits and only 59%
received any kind of means-tested
benefits. In Kentucky, the Kentucky
Youth Advocatesestimatethat only 58%
of those in poverty received noncash
benefitsin the mid- l980s.

PersonsinKentucky must be poorerthan
personsin any other state to qualify for
stateassistance.During the late 1970sand
early 1980swhen inflation wasreducing
the purchasing power of the dollar. Ken
tucky did not adjust its eligibility reqiire
mentsfor social welfare programs.Thus,
the number of recipients declinedfrom
175,100in 1980 to 161,200in 1985. In
addition, inflation diminished the "real
value" of Aid to Families with Dependent
Children AFDC benefits by 25% be
tween 1972and 1984.

Asaresult,in1986,at $197per monthfor
a mother and 2 children, Kentucky’s
benefitsunderAFDC were about 1/4 the
poverty levelfor a family of 3. The max
imum AFDC benefit for a family of 4 in
1986 in Kentucky was $246,placing our
maximumbenefit at 43rd in the nation.
The averagefor all Southern statesat that
dinewas$254,while thenational average
was$417. Furthermore, there is no mini
mum benefit level forAFDC inKentucky.

PROBLEMS WITH SUPPORT
PROGRAMS

To a certain extent,theguidelinesfor the
operation of Kentucky’s support

programsfunctionat cross purposes. For
example, AFDC provides support
primarilyfor1-parentfamilies.Generally,
2-parentfamiliesarenoteligible, regard
lessof income.This limitation, manyhave
argued,encouragesthebreak-upof intact
families inextreme financialcircumstan
cesand, given the limited economicop
portunities available to female-headed
families, contributesto the feminization
of poverty.

In addition, disincentives to seeking
employmentarebuilt into most assistance
systems,including Kentucky’s. For ex
ample, if awomanfinds employment,she
canonly work for 17 hours a weekor less
beforeher wagesare deductedfrom her
AFDC grant and her eligibility for food
stampsandMedicaidandother assistance
programsare jeopardized.Hence, if a
working mother with 2 children earns a
gross monthly income of $364 or more,
she will lose her eligibility for AFDC.
And, if this woman loses her AFDC
benefits,hereligibility for Medicaidends
within 4 months.

As we have seen,the employmentmost
womencanfindoffers little orno benefits,
and so the potential loss of Medicaid
would threatentheir children’saccessto
health care. Thus, "even though benefit
levelsare low, it is impossible for some
welfare recipients to copewith total loss

POVERTY’S IMPACT ON
THE CRIMiNAL JUSTICE

SYSTEM

Is povertya cause/contributortocrime In
Kentucky?Yes

Why? Poverty is a minor causeof crime.
Sometimesapersonstealsfood, cigarettesor
drugs becausethey feel the need for those
itemsanddon’t havethe moneyto buythem.
However, there are many other causesof
crime,someof themrelatedto poverty,some
not related.Many poor peoplecommit no
crimes at all, and somerich peoplecommit
crimes.

How can we solvethe problem of poverty
In Kentucky? I believethe individual must
lake the initiative to start hisherown busi
ness,or moveto a differentareawherejobs
arenotso scarce.

Hopefully, the new educationlaw will helpto
providea bettereducationto Kentucky stu
dents, andsnoreindusuywill locatein Ken
tucky. In the long run, this may help.

VIRGINIA MEAGHER
AssistantPublic Advocate
108 MarshallStreet,P.O.Box 725
Stanton
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of welfarebenefits,the impending lossof
Medicaid, and the costs of child-care,
transportation,andother employmentex
pensesimmediatelyincurred,jiponobtain
ing low-wageemployment.

The poor have paid more taxesin recent
years becausethe increasein the tax
thresholdhasnotkept pacewith inflation
or with the increase in the poverty
threshold.For example,in 1976,people
hadto startpayingfederalincometax on
their earningsat 19% abovethe poverty
threshold, but in 1986 the income tax
thresholdwas 17% below the poverty
level.Hence,in 1986,manypeoplehadto
pay taxes on earningsthat did not even
raise their incometo the poverty level.
Recenttax reformlegislationwill reduce
thefederaltaxburdenonpersonsinpover
ty, but the stateburdenwill remain.

TheJobTrainingPartnershipAct JTPA,
whichreplacedthefederallyfundedCom
prehensiveEmploymentand Trainingact
CETA in 1982,alsohinderspoor per
sonsseekingtoimprovetheirhumancapi
tal. Current regulations require that
projectsusingJTPAfundsplace theirpar
ticipantsin ajobwithin 14weeksandhave
a 96% rate of placement.Thus,program
officials areforcedto"skim thecream"of
theunemployedand disadvantaged,seek
ing participantswho will enable their
programsto meettheseregulations.

JTPA programscanoffer financialassis
efortuition,booksandtransportation,

butif a programparticipantreceivessuch
educationalassistance,hisor herAFDC
andfood stampbenefitsarereducedac
cordingly.Thus,manyJTPAparticipants
must"choose"betweensupportingtheir
families andeducatingthemselvesto un
provetheiremploymentopportunities.

Finally, state-supportedchild care for
low-incomefamiliesis woefully lacking.
In 1986, less than half of Kentucky’s
countiesprovidedassistedchild careto
low-incomefamilies.Child carecancost
between$35 and$65per child per week,
a cost that isusuallybeyondthe meansof
parentsworking in minimum wagejobs.
And, 13 Kentuckycountiesdid nothave
any licenseddaycarefacilities,while 24
countieshadfewer than 30 licensedslots.
Thus,child care,whenavailable,is costly.
But for rural residents,itis oftennotavail
able at all. The difficulty of finding ade
quateday carein isolatedruralareasmay
account for the lower labor force par
ticipation ratesof womenin theclusterof
highpovertyKentuckycounties.

Nationalstudiesindicatethat the lack of
affordableandreliablechild careisacriti
cal barrier to employment for single

parents.Thelack ofdaycare,or the finan
cial assistanceto use existing services,
whencombinedwith the disincentives to
work built into Kentucky’s assistance
programs,increasesthe likelihood that
families and individuals will become
trappedin a cycle of poverty and welfare
dependency.

SUGGESTIONSFOR THE FUTURE

There are probably asmany suggestions
for reducingpovertyas there are those
whohave thought aboutthis issue.Pover
ty, as we have discussed,cannot be
blamedon thepoor. Poverty isasmucha
symptomof a malnourishedeconomyas
it is a reflection of thework-limitingchar
acteristicsof individuals.A commitment
to reducingor alleviatingpovertyin Ken
tucky mustinvolve bothshort-andlong-
termsolutions.

SHORT-TERM SOLUTIONS

Short-termsolutions involve strengthen
ing and expandingthe "safety net" we
provide to families who do not haveac
cessto theminimum requirementsfor life
- a nutritionally adequate diet, a safe and
healthy shelter, health care, education,
and job training. State assistance
programs must be expanded and
redesignedsothat participantshave ade
quateresourcesandincentivesto improve
their work skills and,yet, are notpenal
ized for work-limiting characteristics.
Below are someexamplesof actionsthat
couldaccomplishthesegoals.

First, the standardsof needfor assistance
programsmust be raisedsubstantially.
Currently, AFDC parentswho do find
jobs face reductions and eventually
elimination of their benefits as much
lower levelsofearningsthaninmostother
states.Raisingthe standardsof needfor
AFDC and Medicaidallows parentsto
retain their accessto Medicaiduntil they
earn enough to acquire health care
coverage. This would provide greater
resourcesfor families inneedandreduce
thedisincentivesfor employment

Second,programsof assistancemust be
redesignedsothat intact2-parentfamilies
canbeeligible for benefits. This would
provide a bridge of support for un
employed2-parent families while they
searchfor a new job and enable intact
families to remaintogether.

Third, while the most recent revision of
the federal income tax will virtually
eliminatethetaxburdenon persons below
the poverty level, they also needrelief
from state and local taxes. Additionally,
increasingthe earnedincome tax credit

with adjustmentsfor family size would
help manyruralpoorspecifically,because
such an action would benefit only the
working poor, manyof whom arc in rural
areas.

Fourth, educational assistancejob train
ing programsmust be expandedto meet
the needsof thosepersonswith the least
marketablework skills. In other words,
currentprogramrequirementsfor JTPA
virtually require that training programs
focus on those persons who have the
greatestlikelihoodof quickly enteringthe
job marketThis leavesbehindthousands
of poor personswhoneedmore intensive
training andeducational assistanceto be
come competitive in the job market.
Restructuringstatejob training programs
to addresstheneedsofthosewho areleast
marketable would contribute to
Kentucky’shumanresources.

Finally, current programsmustassistpar
ticipants with transportation,child care,
and job placementcosts.Once again,the
expansionof currentprogramsto cover
theseexpenseswould be cost-effective
sincesuchchangeswould reduce the in
herentdisincentivesto work in thecurrent
system.

LONG-TERM SOLUTIONS

To createnumeroushigh-paying jobs the
skill levels of Kentucky’s adultsmust be
enhancedif our citizensaretobecomean
attractive labor force to new businesses.
At this time, by anymeasure,Kentucky’s
work force fails to offer the skills neces
sary to becompetitivein the21stcentury.
For example, Kentucky has the highest
adult illiteracy rate in the nation; ranks
50thin the percentageof adultsover 25
years of age who have graduated from
high school; ranks46thin enrollmentin
higher education;and,is 12th out of 13
Southernstatesin enrollmentsin 2-year
and vocationalprograms.

If weareto havea competitivelaborforce
we mustdevelopand aggressivelyspon
sor programsthat bothenhancethework
skills of adultsand ‘insure that the next
generationof workers, our children, will
enterthe labor marketaspreparedastheir
counterparts nationally. Programs
directed at reducing illiteracy - encourag
ing adults to obtain their GED high
schoolequivalency,General Educational
Developmentcertificates;expandingop
portunities for vocationaleducation; and
increasing high school and college
graduationrates - are all critical to this
effort. Perhapsasimportantis to plant the
seed of commitment to education
throughout our lives and to nurture a
recognitionamong our citizens that an
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educationallyimpoverishedpeopleare in-
* evitablyeconomicallyimpoverished.

Newstrategiesof economicdevelopment
mustbefound.Poorcountiesdo nothave
thetaxbaseto investin newbusinessesor
betterschools.Thesecountiesneedsus
tainedassistancefrom stateand federal
governmentsto overcometheir economic
limitations. Such efforts could include
regional or state-sponsoredinvestment
corporationsthat would either provide
new businessloans directly or insurance
for banksthat invest in higher risk busi
nessloans. As we have seen,new busi
nesseshave added the largest proportion
of new jobs in rural communitiesin the
last decade.Although these businesses
havelimited payrolls and fewemployees,
they help communitieskeep money at
home that used to "leak out" to other,
usually larger communities. Thus,
developmentstrategiesshouldencourage
theestablishmentofnew businessesofall
sizes.

Entrepreneursare personswho see the
opportunities to transformlocal ad
vantagesin demand,resources,or service
into new businesses.Hence, entre
preneurs create economic growth in
places where it otherwise would not
occur. Entrepreneurs can be nurtured
through programsthat provide financial
and technical assistance,and the statehas
a role to play in this process.

Programs that would allow welfare
benefitsto be usedto subsidizewagesin
private sector jobs should be created.
Suchprogramswould provide incentives
to businessesto employ personswith
fewer work skills becausetheir invest
ments in trainingwould be off-set.

It is critical that the minimum wage be
raised to a level that enablespersonswho
work year-round,full time to heing their
families out of poverty. While some
would argue that this would discourage
economicdevelopment,this is a short
sightedstatement.Higherwagestranslate
into greaterconsumerdemand,andthus,
greaterbusinessactivity. In the long run,
higherfamily incomesarethespringboard
for sustainedeconomicgrowth.

Finally, the persistenceof poverty in
clustersof rural communitiesdemands

strategies directed at stimulating rural
economic development. These efforts
mustbemultifacetedforno singlestrategy
will suittheparticularneedsandproblems
of all rural communities.Rural develop
ment initiatives include a variety of ac
tivities. For example,communityleaders
canbe helped to identify uniquecharac
teristics that offer thana competitive ad
vantage in developingor attractingnew
businesses.Thesecharacteristicsmightbe
advantagessuchasenvironmentalcondi
tions, particularcraftsmen,or local labor
skills, orparticularcommoditiesthat can
be transformedthroughadditionalvalue
addedprocessinginto new businessven
tures.A program similar to this isoperat
ing in Missouri. Or, stategovernment can
offer tax advantagesto businessesor firms
that locatefacilities in highpovertycoun
ties, a program that could be especially
effective if job training programswere
orientedto offsetting the costs of hiring
and traininghard-to-placeworkers.

CONCLUSIONS

Poverty affects many individuals. The
likelihood that any personwill slip into
poverty is, to a certain extent, more a
matterof externalcircumstancesthanin
dividual motivation.Lossof a job dueto
a plant’s unexpectedclosing, a family
member’sextendedillness,divorce,or the
deathofafamilymembercanallleadtoa
suddenonsetof poverty, regardlessof a
person’seducationallevel, work skills, or
desire to work. Furthermore,for thou
sandsof personswholive in communities
with a high incidenceof poverty, most of
which are rural, the lack ofjobs or well-
paying jobs almost always signals low
family incomeandlimited opportunities.

Too manyKentuckians stand waiting in
line for well-paying jobs with good
benefits,only to find thatthe line is long
and their chancesof finding gainful
employment are slim. Development ef
forts in Kentucky need to emphasizea
2-prongedapproachthat improveslimited
opportunities and increasesthe skills and
educationof itscitizens.Developmentef
forts that focus solelyon the acquisition
of new plants will fail unless the
workforce is skilled and trained to meet
new demands.Similarly, investments in
education without parallel efforts in
development,oftenresultingin educating
peopleto leave,will not succeed.A sound
development strategy should seek to
balancenew job development with job
training and education,while providing
assistanceto families caughtin the transi
tion. Only then canwebegin to make an
impact on the persistenthigh level of
povertyin Kentucky.
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KENTUCKY NEEDS THE WISDOM
AND FORESIGHT OF JEFFERSON,
MADISON, NICHOLAS, CLAY
A 1990LawDayAddressby ThomasD. Clark

It is easyenough,andmaybetrite, for a
historian to standbeforea groupof young
lawyerswho havejust gonethroughthe
emotionallytaxingprocessesof securing
an undergraduate education,law school,
andpassingthe barexsniinsitionandtell
themthey entertheranksof a prestigious
profession.Perhapsof all the professions
which Americanyouthhave entered and
servednonehas a moreconsistentrecord
of influenceon thecourseof societythan
that oflawyer. Whatever solutionspeople
havesoughtto their challengesin thepast
therehasalwaysbeenlegalconsiderations
which would enablethem to live together
in some degree of social and political
orderandharmony.From the verybegin
ningsof humanorganizationsmen have
had to set somekinds of parameters to
their relationships.The family, the tribe,
thecolony,andthe statehaveall hadeither
to observecertain limitations and estab
lish rulesof decorum or they failed.Thus
throughthe agesthe lawyerhasbornea
heavyburdenof social, political, and
profoundhumanresponsibility.How well
thesocialandpoliticalsystemsofciviliza
tionhave workedhasdependedin varying
measuresuponthe practitionersof law all
theway from the lowliest barristerto the
highestrankingjudicial body.

In Kentucky literally thousands of
lawyershave precededyou. Many have
set noble precedents,establishedsuperb
reputationsaspractitionersof the law, as
judges, as statesmen, and as public
leaders.Unhappily,othershave generated
into lowly fee-grabbingshysters.Perhaps
this negative condition will always
prevail. Lawyers are not alone in this
respect.For the young practitionerjust
beginninghis or her careerthesethings
will provea certainty. Thisclosingdecade
of the twentieth centuryandthe opening
onesof the twenty-firstwill bea complex
age when societywill proveincapableof
functioningin anorderly fashionwithout
resortingto myriad legalisms.Doubtless
it is truethatnootheragein humanhistory
has beenconfrontedwith somanyinter
relatedproblems,associations,andpoten
tially disrupting complications in
everyday life. For Americansgenerally

we have lived well out beyondtheera of
the frontierwhenmencould be a law unto
themselveswithout trespassingon or in
fringing the rights of others.The age is
well past when men could discriminate
among themselveson the basis of race,
sex, economiccondition, or geography.
In an ageofinstant communication,rapid
transportation, and the capability of
moving rapidly monstroustonnagesof
goodsandscientificequipmentto almost
unimaginabledistanceon both land and
space,society has developed difficult
problems for itself all of these testing to
the fullestextent themakingand applica
tion of laws.

No more blessedthing could
happen...than for... young

lawyers to stepforward with the
wisdomandforesightof a
ThomasJefferson,a James

Madison,a GeorgeNicholas,or
a Henry Clay

No other generation of lawyers has
enteredthe professionat a time whenso
complex a revolution in every aspectof
institutionalandhumanlife hasbeensuch
global and pervasiveproportions.For all
of us as a nationalpeoplethereare few
presentand fundamentalissueswhich
apply to soprovincial an areaas a com
munity,a county, or a state alone.Think
of the social revolution which has oc
curredin theNationsincethatmomentous
Maydayin 1954whentheSupremeCourt
of the United Statesrenderedits decision
in Brown v. Board ofEducation.No his
torian at that datecouldhave even begun
to imagine the revolutionaryrepercus
sionsandchangeswhich thatdecisionhas
broughtto American society,or will bring
in the future. In manyrespectsthe whole
matterof humanrights was placed in a
new perspective.Literally, a small and
substantiallibrary of articles,books,legal
decisions,and endlesspress commen
taries have been written, all stemming
fromthisonedecision.More significantis
that ancient human relationships were
brought into harshreview, and genera
tions of futureAmericanswill be forced

to make social, cultural, political, and
economicadjustmentsto its real and im
plied mandates.

In anotherarea, no doubt the publication
of the 1990resultsof thecensuscountwill
revealthe depths of changeswhich have
occurred in so short a time as the past
decade.Noneof thesewill have greater
basicmeaningfor the functioning of our
national society than the fact we have
becomeoverwhelminglyanurbannation
al peoplegeneratingpersistentneedsand
demandsof an intensifiedhumanculture
of the street, the factory, the office,
schools,churches,andhealthcareinstitu
tions. Thesewill be the needsof a
predominantly American society far
removed from the traditional onesof the
field, the furrow, and of crossroads
America. No longer is there a major
demandfor theenactmentandapplication
of laws applying almost solely to rural
America.To sensethe depth of this fact
one has only to resort to even the most
elementarystatisticalsources,to themost
recentadditions to the legalstatutes,or to
the latest court decisions. The major
problemsof societyarealmostof urban
origins entirely.

Think how far in our national history we
have comefrom the ageof the log cabin
birthplaceof nobility to the power of
wealth in the legislative and administra
tive areas. It hasbeena long timesincethe
basicproblemsof rural America wereup
pennost in the minds of congressmen,
senators, presidents, judges, and state
legislators.There is an entirely newset in
theAmerican mindin theconsiderationof
issuesof primary local and nationalsig
nificance. Here one example of radical
socialchangewill suffice.No currentdis
cussion of the monstrouseducational
challengeswhichface state,nation, or the
universecanignore a root problem, the
disintegrationof the family asa centraliz
ing forceinhumanaffairs. Historicallythe
family hasbeenthe very bedrockfounda
tion of social order and human unity.
Both patriarchaland matriarchalfigures
havebeenashighly reveredinournation
al societyasthebald eaglesymboland the
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flag. Like apersistentghostin an ancient
haunted house,the disintegration of the
family structureis pervasivein all the
discussionsofeducationalreforms.In the
revolutionary changeswhich have cc
curredin oursocialsystems,far toomany
parental responsibilities have been
delegated,in Iocoparentis,to the schools
andotherpublic institutions.Far toomuch
of the shapingof minds and attitudesare
now left to agenciesoutside the family
circle. So many of the problemswhich
schoolsfacecurrently arealmost entirely
andbasicallyintellectualandeducational
ly irrelevantto learning.Two alonewill
illustrate thepoint, discipline and dietary
deficiencies.Any teacherpossessedof
even the barestpower of observation
knowsthat it isutterly impossibleto offer
instructionto anundisciplinedroom full
of students,or hungryones.

In the caseof discipline, this secondor
third generation of highly permissive
parents,of moral laxities, and indiscrete
material affluence inevitably there will
arisemajorsocial,political, and intellec
tual problems. Unless some decided
standardsof socialdecorumareset, then
society will fmd itself facing more and
moreknottyproblemscrying for solution.
Freedomis one thing, but licenseis an
altogetherdifferentthing, andthe line be
tweenthe two is fine if not almost in
defmable.In the caseof dietarydeficien
cieswhich aresohighlyemphasized,it is
a deepstainof shame which brings into
seriousconsiderationthe inefficienciesof
our distributive systems in areas of
deliveringgoods,jobs,andflexibleoppor
tunities. One of our proudest national
boastsover 2 centurieshas beenour
capabilitiesof production, but we have
neverquitesolvedtheproblem ofefficient
distribution,this still challengesafreeand
opensocietywhich seeksstability of the
human condition. No segment of the
American professionalcommunity can
play a greaterhandin helping solve this
chronicproblem than the legalone. In one
instance, think whatrole the legal profes
sion must play in the massivelyinvolved
savingsandloansscandalof themoment?
More and more the legislativebranchesof
governmentshaveconcernedthemselves
with the socio-legalprocesses.

Scarcelya weekpassesin which a group
somewherein the Nation is not pas
sionately involved in seekinganansweras
to where we go in seekingsolutions to
problemsin the future. In most instances
emphasisonwherewegoin the futurewill
be placed on the technologicalapplica
tions which have becomesovital a partof
every human endeavor and transaction.
While one segmentof our societyseeks
diligently to find solutions to our social
ills and maladjustments,anotherisjust as

diligent in perfecting the processesof
dehumanizingour daily labors and the
productiveproceduresof our creativein
dustrial economy.It maybepleasantto sit
back and contemplatean electronically
controlled robot lifting from human
shouldersthearduousburdensofperfonn
tug repetitive tasks of producing con
sumergoodsandrenderingservices;on
the otherhand there isconsiderablehorror
associatedwith the introductionof every
new labor-voiding machineintroduced
into the industrial system. Each one
createsits own island of human useless
ness.

Threeindustrialrevolutionsin the areasof
labor and productionsuffice as illustra
tions of the technologicaland socially
ominous impact on human beings.
Duringthe 1930’stheRustBrothersin the
neighborhoodof Memphis, Tennessee,
tinkeredwith their idea of perfectinga
mechanicalcotton picker which would
alleviatethe arduoushumantask of har
vesting cotton.They, along with a giant
farmimplementsmanufacturer,createda
practicalmachine,and with its expanding
usethere werecreatedgreatreservoirs of
functionally illiterate laborerswho were
unableto copewith the social displace
ment causedby useof the new machine.
The introduction of sophisticated
machinesin the timber harvestingand
processingindustrieshasleft almostcom
parable islandsofhuman beingswith little
or no place to go in the socio-economic
system.Nearat home the introduction of
behemothearth-movingmachineswhich
permit theremovalof dirt for atopshallow
veins of coal, and the use of longwall
mining machineswhichhavelargelysup
plantedneedfor humanlaborers in the
extractionof coal from the bowelsof the
earthhavecreatedproblemsof almostun
fathomablehumanproportionsin at least
2 areasof Kentucky. Nooneyetknows the
depthof changewhich will bewrought by
use of the computer, fax machine, and
other steadily advancing technological
processes.

For the young lawyer, youenter upon the
practice of your profession in a moment
of nationaland statehistorywhen radical
changes are imminent. However much
you and your clientsmight like to cling to
old ways and traditionsof the past, the
privilege must not be yours to abuseand
overlook the future. For generations to
comeKentuckianswill lookbackupon the
1990GeneralAssembly’sactionseither
with greatpraise and reverence,or with
bitterdisappointmentand disdain.The die
hasbeencast for good or evil, Kentucky
must noweither succeedor wear eternally
the mark of Cain becauseof soul and
abject shattering failure. In failure of
House Bill 940’s aggressiveapplication

future generationsfor decadesto come
will be further handicapped by lack of
foresightandunwillingnessof its people
to seizethis moment’s opportunityto lift
themselves,notnecessarilyout of the pit
of statisticaldoldrumsin somanysocial,
educational,and economicareas,but to
polish its image. A reasonablepopulace
must work diligentlyandwith deepdevo
tiontoseethatthisstateisproperlyseton
theroadto planning andoperatingan ef
fectiveand efficient educationalprogram.
Perhapsneverin its historyhavesomany
anxious observers,nationally, and even
internationally, focusedtheir attention
upona singleact of theKentuckyGeneral
Assembly as upon the passageand ap
plication of HouseBill 940. No doubt
lawyers will play a powerful role in the
successor failure of this monumental
pieceof legislation.

Already the houndsof pessimismand
despondencyarebaying,evenominously.
Well beforeaneffectiveandefficient new
educationalprogramcanbedesignedand
placed in operation there are those who
predict it will fail. Therewill be lawyers
andclientswhowill dragissuesinto court,
notbecausetheyhavefundamentaleduca
tional philosophiesor intellectualconcern
with trainingyouthful Kentuckiansto fit
into the spectrum of rapidly changing
humansociety andendeavors in the on
rushing twenty-first century, butbecause
they are selfishand sociallymyopic.

If the prophets arecorrect in their prog
nostications literally hundreds, if not
thousands,ofcurrentoccupationswill dis
appear, and asmany new oneswill come
into existence.The modes of earning
livelihoods will no longer be permanent
routines in American industry and ser
vices.Theprophetsare goingwell beyond
a mereassertionofoccupationaljob chan
ges,they are sayingalmostdogmatically
that at intervalsof at least every 5 years
most of the labor and servicesforceswill
have to be retrained to perform entirely
new tasks.

How well are massesof Kentuckians
fitted to enter modemcareersandjobs?
Post-Toyoto experiences in this area
render a gloomy answer.How is the
educationaltrainingof mostmodernKen
tuckians to fit them to perform sophisti
catedtasks?How effective istheir motiva
tion? Thoughit is by no meansa simple
task to deal with abject illiteracy, the task
is relatively simple as compared with
breachingthe greatbarrierof functional
illiteracy which is currently indicated
statisticallyto prevail in Kentucky. Foran
organizedsocial and cultural society to
toleratethis condition is far more costly
thanany increasein taxes.For a modern
stategovernmentanticipatingcertainfu
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turechallengestopermitsucha condition
* to prevail is little short of being grossly
obscene.

The time is at hand when Kentuckians
mustpauseand seekanswerstoquestions
of "How efficient and effective is their
stategovernment?"How manyoutmoded
institutional appendagesand procedures
are now costly and useless?How much
constitutional deadwood should this
Commonwealthbewilling todragintothe
nextcentury, and at greatcoattoservices?
No more blessedthing could happento
thisCommonwealththanfor agroupof its
young lawyers to step forward with the
wisdomandforesightof a ThomasJeffer
son,aJamesMadison,a GeorgeNicholas,
or a Henry Clay and bring aboutamod
ernizationof the state’sgovernmentby
creative constitutional revision. They
could glorify theirnamesby erasingthe
last traceof hypocrisyof by-passingthe
clutchesof the deadhandof the 19th cen
tury.

TheCourt and theGeneralAssemblyhave
notseta truly creativeprecedentby man
dating that the public endeavorof the
Commonwealth in the field of education
startat its pedimentanddeviseandplace
in operation educational opportunities
with openaccesstoall youngKentuckians
to fit themto adapt to thechallengesof a
rapidly changingage.No doubt, if Ken
tucky succeedsin this, it will havethe
nameof this proud Commonwealthwrit
large hi the annalsof modern America.
Whynot takea comparablesecondstepin
theseanniversaryyears and do, as the
forefathersdid in 1792, designa modem
constitutional government capable of
meetingthecomplexdemandsof the fu
ture?

Again, Kentucky in the immediatefuture
couldsetanoble precedentin the field of
stategovernment.No professionalor as
sociativegroup in thisCommonwealthis
more capableof assumingleadershipin
this areathan is the membershipof the
KentuckyBar Association;andno group
would profit moreprofessionallyfrom a
genuinemodernizationof thestate’sout
modedconstitution.

Traditionally Kentuckianshave been
servedby a respectiveleadershipfrater
nity of lawyers.From their rankshave
risen some of the most distinguished
namesinthestate’s2 centuriesofhistory,
andconverselyit hasalsobeenmis-served
by someof the sha]lowestand most self-
servingshysters.Alreadythegatheringof
the objective materialsof the current
decennialcensuswill doubtlessreveal
some of the most remarkablechanges
which haveoccurred in anysingledecade

since 1790. Already demographers are
utilizing statistics which indicate enor
mouschanges,and especiallyin the field
of humanrelationships.The placeof the
individual in an alreadycomplex society
will becomemorechallenging.Individual
rightsandthe rule of law will almostcer
tainly becomemore andmore fragile in
the faceof such pressingdemandsof an
ever-growingpopulation ofdiverseethnic
originsandsocialmores.The lawyer and
the courts,as in the immediatepast,will
becomemore and more involved in the
protection of human rights in an open
society. They, in the future, will share
greater social and moral responsibilities
than ever before. Thishasbecomea mo
ment in history when Tom Paine’s some
what hackneyedterm, "The Common
Good," has its greatestlegalpertinency.

THOMAS D. CLARK
248 Tahoma Road
Lexington,Kentucky 40503
606 277-5303

ThomasD. Clark receivedhis MA. from the
UniversityofKentuckyin 1929.He hasaPh..D.
fro,nDukeUniversityreceivedin 1932.He was
a Professorof His:oy at UK from 1931 to
1968,andheadedtheHis: oyDepanmerstfrom
1941-1965.Thomas has authored some20
scholarlybooksexploringaspectsofKentucky
andtheregion,frontierAmericaandtheemer
gence of the modern South and edited
nwneroushistoricalworks.Hehasreceivedthe
Hallam BookAward, theAwardofMerit from
theNational AssociationcfState and Local
History andtheIndianaAuthorsAward.

UeorgeNicholasmovedto Kentuckyin I &J.
He wasamemberof the 1792Conventionthat
drafted the 1st Kentucky Constitution.He be-
caineKentucky’s 1st AttorneyGeneralwhen
the stalewasadmittedto statehood.

New evidence of the wisdom
of the Constitution’s authors

The flag protection amendment
is about to assume its rightful
resting place in the constitutional
landfill. Before it does, let us pay
ttibute to the group of Americans
whose wisdom enabled this nation
to survive an emotional attack on
its fundamentalliberties.

No. not the 42 senatorsand 177
representativeswho derailed this
attemptto amendtheBill of Rights.
Thesemen and women surely de.
serve praise, but their good sense
would not haveprevailedhad it not
been for the foresight of the men
who met in Philadelphia in 1787 to
draft a constitution for their new
nation.

Thosemen were not resistantto
change. They had, after all, over
thrown British rule, But they were
wise enough to know, as Thomas
Jeffersonnoted in the Declarationof
Independence,that a government’s
framework should not be altered for
"light and transientcauses"- for
what we might call every shift in
the political wind.

Thus, the Philadelphia conven
tion made it somewhatdifficult to
amend the Constitution. Amend
mentsmust be approvedby a two-
thirds vote of each house of Con
gress,and be ratified by legislatures
in three-fourthsof the states.

Theserequirementsensurethat
a decisionto change the structureof
governmentor limit the rights of
individuals is not made in the heat
of the moment The time-consuming
amendmentprocesspromotesdelib
erate debate of proposedamend-

mentsandallows passionsto cool.
That is what happenedwith the

flag amendment.
After the uS. Supreme Court

ruled last year that burning an
Americanflag wasaprotectedform
of political expression,widespread
public outrage made a flag amend
ment appearto be a certainty. But
as time passedand peoplebeganto
understandthedangerof tampering
with the Bill of Rights, this hot
issuecooleddown. When the court
handeddown a similar ruling this
year. the outay came more from
nervous Washington politicians
than from the public.

Time broughtreasonto the de
bate. And that gavestrengthto the
senatorsand representativeswho
denied this amendmentachanceto
becomepart of the Constitution.

Sadly, no such strength was
evident among the Kentucky dde.
gation.On Tuesday,the state’s two
senators- DemocratWendellFord
andRepublican Mitch McConnell -
followed the lead of Kentucky’s
sevenHousemembersandvoted for
the amendment

It is a tribute to the wisdom,
foresight and courage of the na
tion’s foundersthat, 200 yearslater,
nameslike Washington,Madison,
Franklin and Hamilton - to men
tion a few - are still familiar to
Americans.Whatis the chancethat,
200 yearsfrom now, Americans will
remember the names of any of the
senatorswho voted to sacrifice the
First Amendmenton the altar of
political expediency?

LexingtonHerald Leader,June29, 1990
Reprintedbypcmiiuioei.
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WEST’SREVIEW
Published Criminal Law Decisions

KENTUCKY COURT OF
APPEALS

COMMONWEALTH’S CHARGING
DISCRETION/VENUE
Commonwealthv. Ser

37 K.LS. 10at 1
August3,1990

In this case,thecommonwealthappealed
from anorderof the Bulliti CircuitCourt
dismissing the indictmentchargingSelf
with first degree wanton endangerment
and unlawful transactionwith a minor.
Thechargeswerebasedon Self’sconduct
in providing liquor to a minor and then
permitting the minor, who wasunlicens
ed, to drive Self’s car. A fatal accident
resulted. Becauseof the fatality, the trial
court reasonedthat theproper chargewas
somedegreeofhomicide,notwantonen
dangermenLTheCourtofAppealsrevers
ed,holdingthat thecommonwealthacted
within its discretionin charginga lesser
offense.The CourtcitedBordenkircherv.
Hayes,434 U.S. 357,364,98S.Ct.663,
54 L.Ed.2d604 1978, which statesthat
"so long as the prosecutor has probably
causeto believethattheaccusedcommit
ted an offense defmedby statute,the
decisionwhetheror notto prosecute,and
whatchargeto file orbring beforea grand
jumy, generallyrestsentirely in hisdiscre
tion."

The trial court alsodismissedthe charge
of unlawful transactionwith a minorbe
cause, although the fatal accidentoc
curredin Bullitt County, the liquor was
given to the minor in Hardin County.The
trial courtconcludedthatthe proper venue
wasHardinCounty.TheCourtofAppeals
reversed citing the provision of KRS
452.550: "If actsand their effectscon
stituting an offenseoccur in different
counties,the prosecutionmaybe in either
countyinwhich anyof suchactsoccur."

Finally, the Court rejected Self’s argu
ment that since the chargesagainsthim
westdismissedafter a jury wasswornhis
retrial following thedismissalwasbarred
on double jeopardygrounds.The Court
notedthat thedismissalwasnot a finding
of insufficientevidence.

VOLUNTARINESS OF GUILTY
PLEAJINEFFECTIVEASSISTANCE

Centersv. Commonwealth
37 K.L.S. 10 at 7
August10,1990

In this case,the Court rejected the argu
ment that Center’sguilty plea was in-
voluntarybecausehewasnotadvisedthat
his sentencemight beorderedto run con
secutivelytoothersentenceshewasserv
ing. The Court reiterated the rulestatedby
it in Turner v. Commonwealth, 647
S.W.2d 500 Ky.App. 1982 that "...a
knowing, voluntary, and intelligent
waiverdoesnot necessarilyinclude a re
quirementthat thedefendantbe informed
ofeverypossibleconsequenceandaspect
of the guilty plea." Center’scounselwas
also not ineffective for failing to advise
Centers of the possibleconsecutivesen
tencing. The Court further held that
Center’scounselwas not ineffectivefor
failing to investigate possible defenses
since Centers had "...not specifically
shown anything that hiscounselfailed to
investigateor discover...."

SECOND DEGREE BURGLARY -

"DWELLING"
Stewo4v. Commonwealth

37 K.L.S. at 14
August17,1990

This casepresented the question of
whether a basement with no interior
entranceto a house’sliving areascon
stitutesa "dwelling" within the meaning.
of KRS 511.0102.The statutedefinesa
dwelling as"a building which is usually
occupied by a personlodging therein."

The Court cited Mitchell v. Common
wealth, 88 Ky. 349, 354, 11 S.W. 209
1889asauthority for its decisionthatthe
basementwasincludedwithin thedwell
ing.

KENTUCKY SUPREME
COURT

MURDER-SUFFICIENCY OF
EVIDENCEIREBUrFAL

EVJDENCEIAPPELLATE
RECORD/POLYGRAPH/PRIOR

INCONSISTENT STATE
MENT/DEATH QUALIFICATION

OF JURY
Davis v. Commonwealth

37 K.L.S. 10 at 23
September6,1990

TheCourtheld in this casethat therewas
sufficient evidencefrom which the jury
could concludethat the Davis’ husband
was thevictim of a homicide.The Com
monwealth’sMedicalExaminertestified
that the causeof death was a blunt force
injury to thehead.The factthatexpertsfor
the defensetestified to other possible
causesof deathdid notentitle Davis to a
directedverdict. Moreover, the circum
stantialevidencewas sufficientto permit
thejuiytofmdthatDaviskilledthevictim
inorder to collect insuranceproceedsand
continue an extra-mariialaffair.

The Courtalsoheld that the trial courtdid
not err in allowing the commonwealthto
presentevidence-in-chiefduring rebuttal.
After the commonwealthhad closed, a
previouslyunknownwitnessrevealedto
thecommonwealththe defendant’sstate
ment that shewanted[her lover] tokill the
victim for his life insurance.RCr9.42a
permits the introductionof evidence-in-
chief during rebuttalfor "goodreasonin
furtheranceofjustice." In the absenceof
bad faith by thecommonwealththe trial
courtdidnotabuseits discretion.

Linda West

This rcgulaiAdvocatecolumn reviewsthe publishedcriminallaw decisionsofthe United StalesSupremeCourt,the KentuckySupremeCourt, and
the KentuckyCourtof Appeals,ceptfor deathpenaltycases,which arereviewedin TheAdvocateDeathPenalty column,andexceptfor se&ch
andseizurecaseswhich are reviewedin TheAdvocatePlainView column.
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Davis raisedon appealtheerroneousad-
‘missionof statementsobtainedfrom her

in violation of Miranda. However, a
transcriptof thesuppressionhearingheld
by the trial court on this issue was not
madepart of the record on appeaLThe
Court held that the failure to producea
transcriptprecludedappellatereview.

The Court held thattherewasno error in
excluding the resultsof a polygraphthat
Davis soughtto introduceafteraprosecu
tion witness referred to Davis having
takenthe test. The witnesswasnot a law
enforcementofficer and the fact of the
polygraph test was not specifically
elicited by the commonwealth.The trial
court also properly excluded the tape
recording of alleged prior inconsistent
statementsof a prosecutionwitnesswhere
a proper foundationfor admissionof the
statementswas not laid and where the
witness admitted the prior statements
undercross-examination.

Jnregardsto voir dire, the Court held that
four jurors were properly struck by the
trial courtunder Wainwright v. Witt, 469
U.S.412, 105 S.Ct. 844,83 LEd.2d841
1985 whichprovidesthat a juror may be
struckwhenhisviewsonthedeathpenalty
would "preventorsubstantiallyimpair the
performanceof his duties as a juror in
accordancewith his instructions and
oath." The Court also held that the trial
court had no affirmative obligation to
questionjurors asto whether they could
consider imposition of the minimum
penalty. Justice Lambert dissented.

INEFFECTIVE ASSISTANCE ON
APPEAL

Hicks p. Commonwealth
37 K.L.S. 10 at 29

September6,1990

In this important decision the Court
delineatedtheprocedureto befoliowedby

an appellantwho hasbeendeniedthe ef
fective assistanceof counselon appeal.
The Court lookedto its decisionin Wine
v. Commonwealth,694 S.W.2d 689 Ky.
1985, that a defendantwho has been
deniedhis right to an appeal due to the
neglectof counselmust obtain a belated
appeal by motion to the Court which
would hearthe appeaL Drawing a parallel
to Wine, the Court held that the proper
procedurefor raIsing a claim of ineffec
tive assistanceof appellatecounselis by
petition to the court which heardthe ap
peal,notby motionunderRCr 11.42.The
petitionmustbefiled "within a reasonable
time" and"within oneyear from the date
of finality of the affirmationfrom which
relief is sought."The Court did not apply
the one year limitation to the petition
beforeit. In appropriatecasesthe Court
indicated that a Special Commissioner
would be appointed"for the purpose of
taking testimony from counselon appeal
inwhich bemay fully statethe reason[an]
issuewasnot raised."

DISCOVERY-SOCIAL WORKER’S
REPORT/HEARSAY-

SPONTANEOUS STATEMENT
Mounce v. Commonwealth

37 K.L.S 10 at 33
September6,1990

Alter the minor victims at Mounce’s trial
on sexchargeshad testified,the defense
discovered the existence of a social
worker’s report regarding interviews of
the minor victims. The report contained
statementsof the victims that wereincon
sistentwith their testimonyat trial. The
trial court refusedto pennit thedefenseto
introduce the report on the grounds a
proper foundation had not been laid and
refusedto permit thedefenseto recall the
witnessesin order to lay a foundation.

The Kentucky SupremeCourt reversed.
The Court first held that the defensewas
entitled to discovery of the reportas cx-

culpatoryevidence.The Court secondly
held that the trial court erredby notallow
ing the defendantto recall the victims to
lay a foundation for introductionof the
report. "[IJt was impossible for defense
counselto lay thenecessaryfoundation at
the time the prosecutingwitnesseswere
on the standsincecounseldid notknow
thereportexistedat that point."

The Court also found reversibleerror in
the admissionofhearsaytçstimonyofthe
victims’ motheras to statementsthevic
tims made to her 9 to 22 days after the
allegedacts.The testimony failed to meet
the requirementfor admissibility under
the "spontaneousstatement" exceptionto
the hearsayrule in view ofthe time lapse,
thevictims’ lack of nervousexcitementat
the timethey madethestatements,andthe
fact that the statements were made in
responseto questioning.

LINDA WEST
AssistantPublic Advocate
Appellate Branch
Frankfort

Beinga preparedlawyermeansapproach
ing preparationas a creative encoUnter
with an intensedesire to conceive,or
ganize,integrate,andpresent in court a
work of art.

-JusticeCharlesM. Leibson
Kentucky SupremeCourt

THE IMPOSSIBLE CASE ANNOTATED by Bill Spicer
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PLAIN VIEW
Search and Seizure Law

The AugustAdvocatefeatureda flurry of
searchand seizurecaseswritten by the
US. SupremeCourt during thecloseof
the October 1989 term. In what seemed
exaggeratedterms,I lamentedthe lossof
the vigorous protectionprovidedby the
4th Amendment. Sincethat time, Justice
Brennan steppeddown. Judge Souter of
New Hampshirewaits in the wings for
confirmation.My deskis piled high with
small cases, law review articles,
newspaperarticles,and such,all in need
of someattention.This all points toward
a grab bag approach to this months’
colunin. We won’t really be able to draw
many conclusions for awhile. Justice
Souter couldmoot anysuchconclusions
anyway. So heregoes.Maybe someone
will find somethingof usehere.

THE KENTUCKY COURT OF
APPEALS

Commonwealthv. Cook

Commonwealth v. Cook, __Ky.
App._August24, 1990tobepublish
ed found consentin an unlikely place.
OneCooh, a vehicularhomicidesuspect
with a .21%alcoholcontent,wasaskedto
consentto havehisblooddrawnbyhospi
tal personnel.Herememberedvery little
at a latersuppressionhearing,althoughhe

. believedhehad notconsented.Although
Trooper Westbrooktestified that Cook
had given oral consent, the trial court
found the Commonwealthhad failed to
meettheirburdenof proving a knowing
andintelligentwaiver.

RelyinguponSchnecklothv.Bustamonte,
theCourtofAppealsreversed,sayingthat
a "knowing and intelligent"waiver, while
required under the 5thAmendment, was
not similarly requiredunderthe 4th. The
trial court’s suppression was reversed
without so much as a wink and a nod
towarddeferenceusuallygivento the trial
cowt’s findings at suppressionhearings.

Section10 wasnot addressed.

THE SIXTH CIRCUIT

UnitedStatesv.Flowers

UrdtedStatesv.Flowers,19SCR16May
21,1990.The6thCircuittookthis oppor
tunity to set out the different kinds of
searchesnow occurring in our nation’s
airports:"contactinitiatedby a policeof
ficerwithout anyarticulablereasonwhat
soever,"aTeriystop,andaprobable cause
arrest.Becausethe contactwith Flowers
herewas"low-key, non-intimidating,ad
noncoercive,"and further becausecon
sent to searchhis luggagewas unam
biguous,theCourtfoundno 4thAmend
ment implications.

Oneinterestingnoteabout this caseisthe
pragmatic approachtaken towardsof
ficerswhotestify at suppressionhearings.
Officers, acdordingto the court, usually
testifyat suchhearingsinsucha way asto
"maximizethe ‘suspicious’conductofthe
defendant."This kind of pragmatism,if
extendedinto more egregioussituations,
could bear positive fruit.

UnitedStatesv. Lane

UnitedStatesv.Lane,19SCR16July3l,
1990.Alabamav. White,_U.S._June
11,1990hasborneimmediatefruit in this
case.Here, housing police in Cleveland
receivedananonymoustip that therewas
an unauthorizedpersonpossibly selling
drugsinoneofthehousingprojects.When
the police arrived, four menbeganrun
ning. Officer Barry chasedLane up the
steps andeventuallycaughthim, frisked
him, andfound a sawed-offshotguncon
cealed.Lane received15 years on a con
ditionalguilty plea.

The 6th Circuit approved the search,as
hadthe district court. The Court said the
slightly corroborated anonymoustip corn-

binedwith the flight of the four men was
sufficientto justify a stop. The intrusion
was justified by the nature of the en
counterandLane’strying to gounder his
coat. Thiscasedemonstratesthe extentto
which Terry has subsumed the normal
police/suspectStreetencounter.

UnitedStatesv. Bennett

UnitedStatesv. Bennett,19 SCR136th
Cir. 6/11190.A sheriff’s deputywrotein
a searchwarrant affidavit that an inform
ant had told him that he had seen
marijuanain the defendant’sbarn and
house,thathehad boughtmarijuanafront
Bennettandthat hehadseenparaphenalia
thereas well. An anonymousinformant
alsotold the officer that Bennettwassell
ing drugsona particularday.In executing
the warrant, however, no drugs were
found - only illegal weapons.

At a Frankshearing,theofficer admitted
his affidavit to be untrueas to what the
informanthadtold him.

The 6thCircuit held that "Bennett proved
by a preponderanceof the evidencethat
Horn’smaterialstatementswerefalseand
were made either intentionally or with
recklessdisregardfor the truth. We further
hold that absent the material misstate
ments, the affidavitis insufficient tosup
port a finding of probablecause."

UnitedStatesv. Radka

United Statesv. Radka, 19 SCR 13
6/5/90.The 6thCircuit againreverseda
district judge’s overruling of a motion to
suppress.

Here, the police were watching a par
ticular housethat they Suspectedof con
taining drugs, when the searchof one
Pelkey’s car revealedthe presence of
hashish.The policeenteredthehouse,and

ErnieLewis

ThisregulaxAdvocatecolumn reviewsall publishedsearchandseizuredecisionsof the United StatesSupremeCourttheKentuckySupremeCourt,
andtheKentuckyCourtof Appealsandsignificantcasesfromotherjurisdictions.
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only thenbeganto makeefforts to obtain
a warrant.

The Courtagreedthat awarrantlessentry
of the home was justifiable due to the
reasonablebelief that a third party was
presentth ,halfof thetestfor anexigent
circumstanceexceptionto the warrantre
quirement. However, the Court further
foundtherewasnoreasonablebelief that
the evidencewas aboutto be destroyed.
Thus,the warrantlessentry into thehome
was illegal, and the evidencehad to be
suppressed.

In whatappearsto beacompanioncase,
theCourt also overruledthedistrict court
in United Statesv.Buchanan,904F.2d
3496th Cm May 25, 1990. Here,the
Court found an illegal warrantlessentry
into the home to have spoiled the dis
covery of hs.chishfound there.The Court
rejecteda numberof fact-boundjustifica
tionsforadmission,includingexigentcir
cumstances,consent,and inevitable dis
coverj.

UnitedStatesv. Nabors

United Statesv.Nabors, 901 F.2d 1351
4127/90.The 6thCircuitfoundherethat
an arguableviolation of the knock and

rulesof 18 U.S.C3109would
notspoil theexecutionof the searchwar
rant.Here,Naborswassuspectedof pos
sessingafirearm,worea bulletproofvest,
andwassuspectedof havingnarcoticsin
hispossession.Accordingly, exigentcir
cumstancesallowed for entry seconds
after knocking without waiting for a
refusal.

UnitedStatesv. Hughes

United Statesv. Hughes, 901 F.2d 830
6th Cir. 3/12/90. The 6th Circuit
analyzeda standardstreetconfrontation
underthe factorssetout in UnitedStates
v.Green,670F.2d1148D.C Cir. 1981.
BecausethedetectivesobservedHughes
in a"notorious"drugtrafficking area,be
causeshewas observedhandingsome
thing to anotherand acceptingmoney in
return,becauseshefled from thepolice,
andfinally becauseshedeniedpossessing
thecrackfoundon herpersonat the time
ofher arrest,theCourtfoundthatprobable
causeto arrestexisted.

UnitedStatesv. Baranek

UnitedStatesv. Baranek,903 F.2d 1068
6thCir. 5124/90.Thepolicehada Thle
III wiretap order on the phoneof one
Borch. The phone wasleft off thehook
enablingthepolice to recorda conversa
tion betweenBorchand Baranekwhich
wasclearly incriminatory. Doesthis con
versationhavetobesuppressedasoutside

;

1H WAS AR EACx iN 114 GER4’QM"
OLIPHANT, COPYRIGHT1985,UNIVERSALPRESSSYNDICATE. Reprintedwith
Permission.AU rightsreserved.

the wiretap order?No, according to the
Court The 6th Circuit analogizedthe
situation to plain view, andheld that be-
causethe phone was left off the hook
inadvertently,and becausetherewas no
police misconduct, that suppression
would notbejustifiable.Interestingly,the
UnitedStatesSupremeCourt thereafterin
Horton v. California, 47Cr.L. 2135June
4,1990held that inadvertencewasnotan
integral partof theplain viewdoctrine. In
BaranektheCourt staledthat"an inadver
tent discovery is the cornerstone of the
entiredoctrine,"calling into question the
ultimate holding of the Court.

UnitedStatesv. Bowling

UnitedStatesv. Bowling, 900 F.2d 926
6thCir. 4,9/90.In this Kentuckycase,
the6thCircuit overruledthedistrict court
butupheld the searchanyway. Here, the
ForestServicefoundmarijuana,andtwo
peoplethereattributedit to the Bowlings.
Thereafter,a warrantwas soughtfrom a
statejudge. At the same time, Bowling
consentedto a searchof his trailer. Noth
ing was found in that search. The
magistratewasnot told aboutthe fruitless
consentsearch,and the warrant was is-
sued.A more extensivesearchrevealed
incriminatingevidence.

TheCourtheldthat thesecondsearchwas
illegal, becausethe first searchhaddis
sipatedprobable cause."[W]here an ini
tial fruitlessconsentsearchdissipatesthe
probablecausethat justified a warrant,
new indicia of probablecausemustexist
to repeata searchof the samepremises
pursuantto thewarrant."

The Court, however, held the evidence
admissible because"even if a neutral
magistratewereapprisedofthe prior fruit
less consentsearch,probablecausefor a
secondsearchwould still haveexisted."
TheCourtreieduponthe factthatthefirst
searchwasnotasintricateas the second,
and further that marijuana seedswere
found during the secondsearchin a car
unsearchedduring the first search.

THE SHORT VIEW

Connecticutv. Marsala

Connecticutv. Marsala,Corer.SupCL, 47 Cr.L
14008790.Yet anotherstarehasrejectedthe
good faith exceplion to the exclusionaryrule
under their slate constitution.The Cormecticut
SupremeCourt rejectedin this case the basic
premiseof UnitedStatuv. Leon, 468 U.S. 897
1984.thatbecausethe exclusionary rule has as
is onlypwposethe deterrenceoiunlawfulpolice
misconduct, that where such deterrencedoesnot

-. -.
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occurncithershould exclusion.TheMarsala case
said that the integrity of the "warrant issuing
process" is moreimportant than deterringpolice
misconduct.The Court fearedthat"the goodfaith
exceptionwouldencouragesomepolice officers
toexpendlesseffort in establishingthe necessary
probablecauseto searchandmoreeffort in locat
ing ajudgewhomight be lessexacting than some
others.. ."TheCourtwaslikewiseconcernedthat
bothtrial courtsandappellatecourtswould take
less care in upholding privacyrights if thegood
faith exceptionwereto beadopted. Finally, the
Court was convinced that police departments
would instruct their officers more carefully in
whatis requiredto obtainsearchwarrantswithout
a goodfaith exception.

Charles Short Congratulations to Monica
Townsendof the RichmondOffice for winning a
suppressionissuewhich resultedin the dismissal
of an indictment.QiarlesShortwaschargedwith
possessionofahandgunby aconvictedfelonand
carrying aconcealeddeadlyweapon.Shortwas
pulled overby air officer who suspectedhim of
driving underthe influence of intoxicants.After
severalfield sobrietytests,the officer saidyouare
free to go. Short and the officer walkedbackto
Short’svehicle.WhenShort opened the door to
getin, the officersawthebuttofarifle. Theofficer
thenconductedasearchofthe car which revealed
threeguns.Ms. Townsend filed a motionto sup
press basedupon the illegality of the searchand
the judge agreed, thereby suppressing the
evidence.

Idaho v. Myers, IdahoCt. App 47 Cr.L 1380
7120/90.DetectiveTudbury sawMyers riding
his motorcycleone day and make a right torn
without signaling. KnowingMyershadprior dnrg
involvement,Tudbwycalled threeotherofficers
to assist.The traffic stopimmediatelyturnedinto
a drug investigation,revealingmethamphetamine
in alocked areaof the cycle.The IdahoCourt of
Appealsheld this toviolate the 4th Amendment.
They found the stop not to havebeenaroutine
traffic stop, and the questioningaboutdrugsto
havebeenunrelatedto the reasonfor the stop.
Becausethe officers couldonlyconductaroutine
stop,and went beyondthat without justification,
Terry wasviolatedandthe statementsanddrugs
were the productof anillegal detention.

From Steve Mirldn of the Capital Trial Unit in
Frankfort comesan interestingdissentfrom an
obscureNew HampshireSupremeCourt Justice
backin 1985. In State r. Koppe4499 A.2d 977
N.H. 1985,theCourtheldDUlroadblockstobe
violative of the New Hampshire Constitution.
Despite the fact that this particular roadblock
resultedin 1680 stops with only 18 DUI arrests,
the dissenterfound the seizuresreasonable. He
alsofoundthetwominutestoppingofeachvehicle
as "minimally intrusive." He declinedto join the
majority opinion’s fearthat DUI roadblocksand
such raised the spectreof a"police state." He
should feel right at homeon theU. S. Supreme
Coust

Stoic r. Renspele,N. I. Sup. Ci. 47 Cr.L 1356
7/17190.The New JerseySupremeCourt has
demonstratedonceagainits welldeservedreputa
tion asguardianof its ciuzens’privacy rights.
RejectingCalifornia v. Greenwood,486 U.S. 35
1988,theCourtrelied uponits stateconstitution
to mandateawarrantto searchgarbagebagsleft
on thecurb. TheCourtrejectedall of theGreen.
woodmajority’s reasoning,stating the quaintand

obviouslyoutdatedopinion that the policeshould
have a bit more respectfor reasonableexpecta
tions of privacy thando childrenanddogs.

Stoic v. Becker, Iowa Sup. Ct. 47 Cr.L 1361
7/18/90.Two brotherswerepickedup for speed
ing. The trooperhadbothdriver and passengerget
out of thecar, whichled directlyto the discovery
of controlled substances.The Court held that
while the driver could be orderedour of the car,
under Pennsylvaniav. Mimms, 434 U.S. 106
1977, thepassengercould not beso required.
Requiringthepassengertogetout is notjustifiable
"unlesssomearticulablesuspicionexistsconcern
ing a violation of law by that person, or unless
furtherinterferencewith thepassengeris required
to facilitate alawful arrestof anotherpersonor
lawful searchof the vehicle."

Cormssonwealtis v. Lewin, 557 N.E. 721, Mass.
Sup. Jrid. Ct. 47 Cr.L 1283 6/12/90.A police
officer is shot executing a searchwarrant at an
apartmenthouse.Protectivesweepsof threeapart
mentsresulted in the arrest of a numberof people.
Thereafter,full searchesof the apartmentoc
curred, lasting three hoursand resulting in the
seizureof a great dealof evidence. The Mas
sachuseusSupremeJudicialCourt rejected the
trial Court’s finding thatthe officers’ actionswere
merelyprotectivesweepsafter whichall evidence
wasadmissibleasin plainview.Rather, theCourt
held that underMinceyv. Arizona,437 U.S. 385
1978 andThompsonv. Louisiana,469 U.S. 17
1984 that all evidencehad to be suppressed
becauseit hadbeenseizedwithoutawarrantand
any exigencieshad dissipatedfollowing the ar
restsof thesuspects.

UnitedStatesv.Jefferson,47 Cr.L 12878thdr.
612190.OneHayden gels a friend to rentacar
for him so he cantakeJeffersonhome.Theystop
ins rest areatowait forafog to lift. A statetrooper
pullsup behindthem,asks abouttheir safetyand
thenasksHaydentogetin his patrol car,with her
identificaticru and the rentalagreement.When she
refusedto allow a searchof the car, the trooper
Obtainedpermissionfrom the rental companyto
impound the car. An inventorysearchrevealed 9
kilos of cocaineintwo suitcases.The 8th Circuit
affirmed the district court’s suppression,saying a
seizurehad occurred at leastby the time Hayden
wastold to get in the patrolcar with herpapers,
andthat this seizurewasbasedon no suspicion
whatsoever.

Remarkably, one Judge Bowman claimed that
audi a warsandess,suspithcnlessfishing expedi
tion wasan illustration of the "perversityof the
exclusionaryrule." According to this judge, the
troopershouldbe "commendedfor good police
work but insteadhe is held out as a blunderer.
There has been a dramatic increasein violent
crime sinceMapp v. Ohio, 367 U.S. 643 1961"

n’t therealsobeenan increasein violentcrime
since breast feeding became more prevalent?J
"and I believeit would be foolishto pretendthat
the exclusionaryrule, and the zeilgeist it has
created,is to blamefor none of it. h is time to
re-examinethemeritsof theexdusionaryrule..
." Now we know what causesviolent crime: the
"zeitgeistcreated by the exclusionary rule."
Wheredo they gettheseguys?

Conrnsonwealthv. Deaforth, Pa. SuperCi. 47
Cr.L 12656/14/90;Commonwealthv.Kohl,Pa.
SuperCt.,47Cr.L 12776/18/90.The Pennsyl

vanialaw, asopposed to KRS 186365, authorized
a bloodtestin anycasein which a wreck results
in death or seriousinjury. KRS 186.565, on the
otherhand, implies consentonly following an
arrest, a crucial difference.Becauseevidenceof
intoxication to justify a seizureof blood was not
required; the statute is unconstitutionaL By re
quinng an arrest,on the other hand, Kentucky’s
statutewould passscrutinyatleastunderthesetwo
cases.

UnitedStatesv. Cardona,47 Cr.L 1171 lstCir.
5/10/90.In this son-of-Gr’lncase,the 1st Cir
cuit upholdsthewarrandessarrestof a paroleeby
a police officer inside the parolee’shomewhen
authoritieshave reasonablecausetobelievehehas
violatedhis parole.Grln v. Wisconsin,483 U.S.
868 1987, upheld a warrantlesssearch by a
probationofficeraccompaniedby the policepur
suant to written regulationsby theDepartment of
Probationand Parole.Cardonaauthorizesapolice
officerunaccornpaniedby aparoleofficertoarrest
the parolee without a warrant inside his home.
While suchseemsshocking,certainlyit isprecise
ly what Griffin contemplated.

Stalevjohnson,561 So.2d 1139 Fla. 1990.A
drug courierprofile wasinsufficient tojustify the
stopping of a 30 yearold maledoing exactlythe
speed limit in an out-of-statecarearly in the
morningon 1-95.TheCourtnotedthatthe profile
would "permit policeto stop tensofthousandsof
law-abiding tourists. . . The resulting intrusion
upontheprivacyrightsof the innocentis toogreat
for ademocraticsocietyto bear."The Court held
thatthegovemmenthadto demonstratea"raticnal
inference"betweenthe observedfacts and the
"criminal conduct believedto exist" Counsel
shouldrememberthis casewhen the next "1-75
drug corridor" traffic stop resulting in cocaine
casecomesalong.

State v. Talbot,792 P.2d 489 5/19/90.Turning
around to avoid aDUI roadblockdoesnot in and
of itself justify stoppingthe motorist

State r. Danrm, 787 P.2d 1185 32/90. The
policestoppedNorman Dammfor driving a car
with abrokentaillight. He then demandediden
tification of the two passengersand ran arecords
checkwhich revealedafailure to appearon one
Smidi. The officer arrestedSmidi, andsearched
Damm’scarincidentthereto,discoveringcocaine.
The KansasSupremeCourt damnedthe search,
saying "Damm It" He could challengehis own
detentionwhile Smidl’s recordwasbeing check
ed.

That will haveto do for this month. While no
conclusionscanbereachedfrom all of theabove,
the reality is thatsomecourtsin scenestatescon
tinue to swim upstreamand upholdthe privacy
rights of their citizens. Even more heartening,
many courtsare locking to their stateConstitu
tions to resistthe accommodationto the needsof
law enforcementwhichis now the majorfeature
of the federalcourts’ treatmentof searchand
seizure.TheKentuckyCourtshaveshown some
willingness to do just that. h is now up to the
defensebartoencouragethis trend.Don’t giveup.

ERNIE LEWIS
AssistantPublicAdvocate
DirectorDPA/Madison/JacksonCountyOffice
Richmond,Kentucky40475
606623.8413
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6TH CIRCUIT HIGHLIGHTS

CONFESSIONS

UnitedState,v. Hall

In UnitedStatesv.Hall, 905F.2d9596th
Cir. 1990,theSixth Circuitheld that the
defendant’swaiverof his right to counsel
underMiranda wasconstitutionallyvalid
even though he had beenappointedcoun
sel on anunrelatedcharge.

Hall was servinga sentencein the Ken
tucky statepenitentiaryat Eddyville. He
escapedfrom there, was recaptured,
returnedand arraigned in August 1988.
Hall wasbroughtbeforethe Lyon Circuit
Court wherecounselwas appointed.He
spokewith that attorneyregardinghises
capecharges.In October1988,a threaten
ing lettersignedbyHaJlwassenttoPresi
dent Reagan.The return addresson the
envelopewas that of Eddyville peniten
tiasy.SecretServipeagentscametointer
viewHall. After receivingMirandawarn
ings, Hall admitted he had written the
letter,that hemeant what hehadsaidand
wouldkillbothReaganandBushifhehad
the chance.Hall was subsequentlycon
victed in federal court for mailing the
threateningletter.

The Sixth Circuit distinguishedArizonav.
Roberson,486 U.S. 675 1988 and its
own recent opinion in United States v.
Wolf, 879 F.2d 1320 6th Cir. 1989 in
upholdingadmissionof Hall’sstatements
to the SecretServiceagents.The Court
found it significantthat the accusedinter
rogatedin both RobersonandWolfe had
not yet had the opportunity to speakto
counselandremainedincustody.Hall, the
Court pointedout, hadspokento his attor
ney on the escapechargethree months
before he mailed the threateningletter.
Additionally, the Court statedhe wasnot
"in custody"in the traditional sensesince
hewasservinga prior prisonsentenceand
wasprobablymorecomfortablewith the
surroundingsthan the Secret Service
agents.Thecourt alsofoundit noteworthy
that Hall’s interrogationtookplacethree
monthsaftercounselhad beenappointed
while Roberson’soccurredwithin 3 days
andWolf: on the sameday.

CONTEMPT

In Re Chandler

The Sixth Circuit held that a lawyer’s
failure to attendcourt isnot a contemptin
the presence of the court in In Re
Chandler,906 F.2d2486thCir. 1990.

Attotney Chandlerwas 95 minuteslate
for an appearancein federaldistrict court.
Hewaslatebecausehehad an appearance
scheduledat the sametime in statecourt.
Chandlerdidnotknow of the scheduling
conflictuntil the morningof the hearings.
When he discovered the conflict,
Chandlerwent to the statecourthearing
earlyandattemptedto gainpermissionto
leaveinordertoappearonfimeinfederal
court.The state court deniedpermission
to leaveand,thus, Chandler waslate for
the federal court hearing.Whenhe real
ized he would be late, he attempted,
without success,to inform the federal
courtof hisquandary.

WhenChandlerarrivedatfederalcourt95
minuteslate, the court announcedhe was
in contemptandfmedhim $95. After he
was fined, Chandler requested and
receivedpermissionto explain his late
nessbut the court did not reconsiderits
fine. Sàveraldayslater, thecourt issueda
written order imposing the fine and in
dicating that the court was angered not
only by Chandler’stardinessbut alsoby
previous conduct, including the inade
quacy of counsel who stood in for
Chandler during prior absences.

The Sixth Circuit found that Chandler’s
fine was clearly for criminal contempt
becauseit wasimposedfor punitivepur
poses.Before criminal contemptcanbe
imposed, the accused is entitled to the
protectionsof Fed.R.Crim.P.42 which
providesfor summarycriminal contempt
wherethe proceedingis accompaniedby
an order reciting the relevant facts and
certifyingthat the conductwascommitted
in the presenceof the court.

Reviewing courts analyzethe substance

of a criminal contemptcitationin light of
4factors:theconductmustconstitutemis
behavicrunder 18U.S.C4011;themis
behaviormustamounttoanobstructionof
the administrationof justice the conduct
must occur in the court’s presence,and
there must be a formof intent to obstruct.
In this case,the Sixth Circuit concluded
that absenceor tardinessalonecannotbe
contempt.The court must learnwhy the
aucrne,was late or absentin order to
determmeif theattorneyhadcriminal in
tent.

The Sixth Circuit found proceduraland
substantiveproblemswith the imposition
of criminal contempt in this case.The
contemptwasinappropriatelyimposedin
summary fashionsincethecourt couldnot
haveknownwhy Chandlerwaslateruntil
he arrived. Nevertheless,the court im
posedthecontemptcitation in a summary
fashion,not after a notice and hearing.
The court’spost-finingdecisionto listen
to Chandler’sexplanationforhis lateness
didnot constitute noticeandhearing.

With regardto thesubstantivemerits,the
6th Circuit found that Chandler’s ex
planation ofhis latenessdid not warranta
finding thathe possessedthe requisitein-
tent to commit criminal contempt. For
criminal contempt, the defendant must
have engagedin his conductwith a will
fulness that implies a deliberateor in
tendedviolation, asdistinguishedfroman
accidental,inadvertentor negligentviola
tion. Under the circumstances,Chandl
er’s choice to be late to federalcourtdid
not representa deliberateor intentional
violation of the requirementto appearin
time.

SELF-REPRESENTATION/
ACCESS TO LAW LIBRARY

UnitedStatesv.Smith

In UnitedStatesv.Smith,907 F.2d426th
Cir. 1990, the 6th Circuit held that a
defendantwho voluntarily waived his
rightto counselaswell asstandbycounsel
wasnot entitledto accessto a law library.

DonnaBoyce

I.
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Smith argued that the interplay between
Boundsv. Smith,430 U.S.81719Thand
Faretta v. Calçfornia, 422 U.S. 806
1975,mandatesthat a criminal defeat
dant who waiveshis right to counselbe
givenaccessto anadequatelaw library to
satisfy hisconstitutionalrightof accessto
the courts. The CourtfoundBowtd.cto be
completely inapplicable to criminal
defendants.Access to an adequatelaw
library could neverbe a constitutionally
acceptablesubstitutefor providingcoun
sel.TheCourtstatedthat Farettadoesnot
addressmeaningful accessto the courts.
Indeed,Faretca acknowledgesthat a
defendant’s voluntary waiverof counsel
in and of itself may resultin a denial of
meaningfulaccess.The Court found that
by knowingly and intelligently waiving
his right to counsel, Smith also relin
quishedhis accessto a law library.

JENCKS ACT/BRADY VIOLATION

UnitedStatesv. Tincher

The Sixth Circuit held that prosecutorial
misconductin failing todiscloseinforma
tion pursuantto requestedproductionof
Jencks Act or Brady material required
reversalin UnitedStatesv. Tineher,907
F.2d6006thCir. 1990.

At trial, the defendantsrequesteddis
closureof any relevant information and
documentsin possessionof the govern
mentundertheJencksAct comparableto
RCr 7.26 and Brady v. Maryland, 373
U.S.831963.Theprosecutorresponded
that he didnotknow of any.

Tincher arguedthat the grandjury ins
thnonyof Agent Gregory Campbell was
improperlywithheld, and that thegovern
ment refusedto provide a copy of the
statementor to deny that Campbelltes
tified before the grandjury. At the Sixth
Circuit oral argument, thegovernment ad-
nuttedthat Campbellhadtestifiedbefore
thegrandjury, thatthetrial prosecutorwas
presentduring that testimony,andthat the
Campbell testimony was withheld from
Tincherandthe trial court.

The Sixth Circuit concludedthat it could
not view the trial prosecutor’sstatement
that he knew of no additional Jencks
Act/Brady material as anything but
deliberate misrepresentation.The case
wasreversedandremanded to the district
court for a review of the grandjury tes
timony to determineif it related to the
witness’testimonyat triaL

DONNA BOYCE
AssistantPublic Advocate
Frankfort

FEDERAL JUDGE SWORN
ludge Richard F. Suhrheinrich Takes Oath

JUDGE RICHARD F. SUHRHEIN.
RICH, 54, formerly of the U.S. District
Court for theEasternDistrict of Michigan,
took his oath of office July 13, 1990, to
becomethenewestjudgeofthe U.S. Couit
0f Appeals for the Sixth Circuit. CHIEF
JUDGE GILBERT S. MERRITT
presidedomr the swearing-in ceremony
held in Cincinnati, andadministered the
oath of office. In additionto family and
Mends of Judge Suhibeinrich,Sixth Cir
cuit JudgesN.sKni1 R. Jones, George
Edwards and David A. Nelsontookpart in
the ceremony.Judge Suhrheinrichsaidhe
was"deeplygratified and humbled" by the
moment,andaddedthathe hopedhe could
"continuethe work you have all doneso
well over the years."He offered a special
thanks to the city of Detroit, sayingthat
"haditnotbeenfar thatcity andthe oppor
tunines it afforded to me, I would not be
heretoday."

PzesidcntGeorgeBushsignedthe comnus
sion appointingJudge Suhiheinrich to the
Sixth Circuit on July 10, duringabreakin
theeconomicsummitconferencein Hous
ton. The U.S. Senatehad confirmedthe
appointmenton June 28. Judge Suhrhcin
rich fills avacancyleft whenJudge Albert
I. Engel took Senior Status in October
1989,and is the 14th active Sixth Circuit
judge. A 15th seaton the appellate bench.
vacant since Judge PierceLively took
Senior Status, remains unfilled.

Judge Suhiheinrich, a 1984 Reaganap
pointee to the federal judicIary, is a
graduateof the Detroit College of Law.
From 1968-1984he was a partner with
Kiwh, Suhdieinrich,Saurbier& Dnrtchas
of Detroit, with an extensivemedical
defenseand personalinjury practice. His
academiccredentialsincludeservingasas
sociateprofessoroflawat theDetroit Col.
legeof Law; associateprofessorof law at
the University of Detroit Schoolof Law;
andMasterof the Benchof theAmerican
Inns of Court, a University of Detroit
Schoolof Law advocacyprogram.

Numberedamong the professional ap
poimrnents during his careerare board of
trustees,Detroit Collegeof Law; board of
trustees,HuizelHospital; executiveboard,
FederalBar Association;boardof direc
tors, Family Service;board of trustees,
Spanow,1.nc.;boardoflmsiees,Southwest
Detroit HospitalCorp.; boardof trustees,
Marygrove College; board of trustees,

HGH HealthSystem;andboardof direc
tors,Michigan HospitalMutual Insurance
Co

Hehasbeenamemberof the AmericanBar
Association,theStateBarof Michigan,the
Detroit Bar Association, the Macomb
County Bar Association, the Catholic
HealthAssociationof the United States,
the Michigan Society of Hospital Anor
neys, and the American Academy of
HospitalAttorneys.

Judge Suhiheinrichhas authoredarticles
which have appearedin the Michigan
HospitalsJournal andthe DetroitCollege
ofLawReview,a chapterin the1982 series
Denial Clinics ofNorth America.andthe
script for a movie sponsored by the
Michigan HospitalAssociationMutual In
suranceCo. entitled "Legal Liability of
Nursing."JudgeSuhrbeinrichhasalsoicc.
turedwidely athospitals,schoolsandsemi
nanthroughoutMichiganand other states.

Chief Judge Gilbert S. Merritt swears
In JudgeRichard F. Suhrhelnrlch.
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* BICENTENNIAL OF THE U.S. CONSTITUTION

More than 350 guests,17 judgesof the
U.S.Court of Appealsfor the Sixth Cir
cuit, and the 113th U.S.Army Bandand
Color Guard of Ft. Knox, Kentucky,
gatheredon June 13 to dedicatea bronze
plaque of the U.S. Bill of Rights, now
permanentlydisplayedoutsidethe west
entranceof the U.S. Post Office and
CourthouseinCincinnati.Thededication
ceremony is one of a seriesof com
memorative events honoring the Bicen
tennial of the US. Constitution through
1991.Important datesrecalledduring this
celebrationinclude the June 21, 1788,
ratification of the Constitution the Sep
tember 24, 1789, enactment of the
JudiciaryAct; and stateratificationofthe
Bill of Rights by December1791.

Coordinating the Bicentennialnation
wide is acongressionallyauthorizedcorn
mittee of the Judicial Conferenceof the
United States.TheCommitteeis headed
by Sixth Circuit JudgeDamon 3. Keith,
who explains that the Committee’sgoal
"is to remind Americansof thefreedoms
guaranteed by the Constitution and the
Bill of Rights, and of the creationof a
judiciaiy swornto uphold thoserights."

The plaqueis a replicationof the first 10
Amendmentsto theU.S. Constitution,or
the Bill of Rights, first proposedin 1789
by JamesMadison. ThoseAmendments
enumeratespecial privileges and rights
reservedto all Americans.

"The Bill of Rights standsas a constitu
tional shield - for all of us of whatever
race,creedor persuasion- and it is as
vitally essentialto our nation today,in
deedperhapseven more so, than when
those greatAmendmentswere addedto
our constitution 2 centuries,"observed
JudgeJohnD. Holschuh,Chief Judgeof
the U.S. District Court for the Southern
District of Ohio anda speakerat theSixth
Circuitceremony.

To illustrate how frequently the Bill of
Rights are invoked, Judge Holschuh
described "a day in the life of a district
court judge." Directly or indirectly, he

said, that judge would face a numberof
thoseAmendments."Thosefundamental
rights - so critically importantthen and
now - are daily being assertedby the
citizensfor whose protections they were
enactedandenforcedby thecourtswhose
duty it is to be certain that the Bill of
Rightscontinuesto provide theprotection
intendedby Thomas Jefferson, James
Madison and other foundersof our na
tion," he concluded.

Theplaquewasunveiledby JudgeGilbert
S. Merritt, ChiefJudgeof the U.S. Court
of Appealsfor theSixth Circuit; and Judge
Damon J. Keith, of the Sixth Circuit.
JudgeKeith observedthat, by 1991, 160
of theseplaqueswill have beeninstalled
on federalcourthousesacrossthenation.

Theceremony,anda receptionwhich fol
lowed, capped an unusual day for the
Court of Appeals.Only twiceeachyeardo

all the active judgesof the Court meet to
bearoral argumentsas a group. Argu
mentsheardbefore all the judges,or en
banc, occur only in extraordinary or
precedent-settingcases.

In addition to argumentsin an appeal
stemmingfrom thecollapseoftheButcher
banking enterprise in Tennessee,the
Court heard arguments in the Kor
denbroclchabeasappealfrom Kentucky,
the first deathpenaltyappealto reachthe
SixthCircuitsincethe revival of the death
penaltyin 1976.

Fittingly, theKordenbrockcasepresented
to the 6th Circuit a chanceto implement
our Bill of Rights ina casewhere the
defendant’s life isat stakein theonly way
they have true meaning.
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JUVENILE LAW
A SIMPLIFIED GUIDE TO THE JUVENILECOURT PROCESS:ANYKID CAN
DOlT

Arrest or PetIdoTaken

Police cow DesignatedWo cow

Release- NotCharge6l0.2005a,/ I Dispose.No charge - 610.0302Xe

Releaje- TakePetition 610.2002 2 Divert - 610.0303

Detain .610.220 3 Referto cowl for Informal orFormalAdjususient
610.0304andS

1 Must inforet childof rights a At anytimeCountyAttorneycan stepIn andordera formal
hearingor dismiss -610.0306and 635.010Publicoffenses

2 Limited to 2 hoursunless b SummonsIssued-610.040
a extendedby Cowl Designated
WorkerorJudge

3 Forstatusoffendeti,altesnative
remediesbeexhaustedbeforederentio
630.0403

N
Ann. .n,_rnar.m eta flea

V
1NosilicasioooRigbta

2 AppointmentofCounsel-SeeKRS31.1003-

ahnctet any child canbe eligible for counsel

3 Entryof Plea

4 Motions to Detain - Goto DetentionHearing

5 MotIon, to TransferChild As Youthful
Offender-GotoTransferHearing

6 Caseset for Adjuthcatc,yHearing.
Go to AdjudicatoayHearing

DETENTION HEARINGS 3.14.2
C. Statemust prove both:

1. Probable Cause-610.2802a- and
2. Whetherdetentionis suitablethis child,
this petion.

a. Criteria: seriousnessof offense,
possibilitycbildposesdangertoselfor
community,priorrecordandexistence
of other pending charges.
610.2802Xb.

6 Remedyfor illegal detentionisby writ
of habeasto circuit court. 610.2901.

7 Best course - Shoot for Alternative
Detention - argueleastrestrictivealterna
tive andproduceone!

A. Housearrest
B. Releasewith conditions- curfew, be
havior contactwith court or parent.
610.250.
C. Placementwith relative, family friend
or other responsibleadult Especiallyef
fectiveif parents arecomplainingwitness.
See610.050- Temporarychangein cus
tody.
D.Placementin emergencyfosterhomeor
shelter.610.255.

1 Purpose of Code specifically states
that court shallshowthat leastrestrictive
alternativeshasbeenattemptedor arenot
feasiblebeforechild removedfrom home.
600.0102c

A. Leastrestrictivealternativedefinedat
600.02031"nomeharsh,hazardousor
intrusivethannecessary.

2 Detentionpermittedfor both status
and public offenders.610.2801

A. Status offender cannot be held more
than tO daysfollowing hearing. 630.090.

3 Hearingmustbe within 24 hours or
release.610.2652aand610.290.

4 Detentionmustbein approvedfacility
or release.610.265

5 Procedureof Hearing.610.280

A. Burden of proof on Commonwealth.
610.2802Xa
B. Statuteanalogizestopreliminaryhear
ing in adult court - therefcwehearsaytes
timony permissible.610.2802a;RCr

811 detentionappearsto be inevitable,
usehearingas discoverytool to gainas
much infomiation aspossiblefrom com
plaining witnessesandlock in witnesses
for impeachmentat adjudicatory bearing.

9 Once detention hearing held, go to
Adjudicatory Hearings.

ADJUDICATORY HEARINGS

1 All bearings should be speedy.
610.0701

A. Must be within ten 10 days of deten
tion hearing for status offenders.
610.0701

2 Purposeis to determinetruth or falsity
of petition - canbe hearingor guilty plea.
610.0801.

3 criminal rulesapply upon motionby
child. 6 10.0802

4 Burdenofproof onstateto showguilt
beyondreasonabledoubt. 6 10.0802

5 Unless plea bargainingis desirable
counselshould strive for total formality
and strict adherence to formal rules of
evidence.

6 Use motion practice sameas adult
court. Suppression hearings, discovery
motions, expert witnesses,competency
bearingsbothchild and witnesses- any
thing relevant andappropriate.

7 Know your case- county attorneys
rarely investigateor prepare for hearings.
Acquittals do happen,especiallyif you
know morethan they do.

8 All family members,custodians and
guardians share absoluteright not to in
criminate thechild. Invoke wheneverpos
sible.610.0602.

9 CDW’s cannot testify against child.

BarbaraHoithaus
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635.0104,630.0601.

10 Statuspetitionsmaybeconvertedto
dependencyactionsin appxopx-iatecases
uponmotionof counsel.

11 If adjudicated, go to Dispositions.

DISPOSITIONS

1 Courtmustuseleastrestrictivealter
nativeandpresumptionof codeistokeep
the child in the home.600.010.Seealso
630.1203for statusoffenders.

2 Focusoncodeis treatmentnotpunish
ment. 600.010Court must considerall
appropriate local remedies. 630.120.
Statusoffendersonly.

3 Dispositional hearingsareseparate
from adjudicatoryhearingsunless child
waives610.080.

A. Child may invoke formal hearing,
610.0702,630.120,andrulesofCriminal
Procedure610.0802.
B. llearinsmustbe held within ten10
daysof adjudicatory hearingfor statusof
fenders.630.010.

4 Predisposition investigation and
report mustbepreparedby suitable public
or private agency usually CHR
610.1002.

A. Counselentitled to report 3 days befom
hearing.610.1001
B. Child may waivereport 610.1001

5 DispositionalAlternatives:

A. Forstatusoffenders:

1. InformalAdjustment- 610.1003
2. Family counsellingand/orother com
munity-basedtreatment.630.1201
3. Informalprobationwith or withouttreat
ment.630.1201
4. ConimItinentto CHRfor

a. Supervised home placement.
605.090
b. Residenttreatmentin non-secure
public or private residentialfacility.
630.1205
c. Fostercare.630.1205or 605.090

B. Forpublic offenders:

1. Informaladjustment.610.1003
2. Make restitution.635.0601
3. Unsupervised probation with or
withoutconditions.635.0602.

a. Probationlastsuntil 18th birthday.
635.0602
b. Exception Childrenmorethan 17
years and 6 months old can be
probatedfor one year.iS

4.Ifchildhsl6oroldercouztmayimpose
fine in lieu 1 couniinie,if court finds
child abletopay andfine isin best interest.
635.085
5.Jfchildisl6oroldercourtmayimpose
detentionfor no more than 30 days.
635.06ft
& Commit to Cabinetuntil 18 for home
supervisionor residential placement.
635.0603and605.090.

a. Exception: Childrenmorethan17
yearsand6monthscanbecommitted
up to oneyear.

7. Children eligible for transfer tart not
waivedcanbecmwndto CHR up until
their19thbirthday.635.090

a. Mininiurn commitmentunder this
sectionis 6 months.
b. Childrencommittedunderthis sec
tion areeligible for shock probation

c. Commitment under this section
precludestransferproceedings.

TRANSFER HEARINGS
AKA Certification
or WaiverHearings

1 Purpose- to detennineif child should
be treatedas"public offender" injuvenile
court or "youthfuloffender"in adultcir
cuit court. 635.020.

2 Child is eligible if currentlycharged
with felony andi

A. Offenseis Capital.ClassA, or ClassB
felony andchildisI4 or older. 635.0202
or
B. Offenseis ClassC or ClassD felony
andchild is 16 or older and has two prior,
separatefelony adjudications.635.0203
or
C. Child was previously convicted as
YouthfulOffender. 635.0204or
D. Child committedcurrentoffenseprior
to 18th birthdayandchild is now 18 or
older.635.0205.

3 TransferHearingProcedure.640.010.
Burdenon stateto show:

A. Probablecause.
B. Transferability of child via seven
criteria: 640.O102Xb

1. Seriousnessof crime.
2. Personor propertyaime.
3. Maturity ci child as measuredby en
vironment.
4. Childs prior record.
5. Best interestof child andcommunity.
6. Prospectof adequateprotection of
public
7. Likelihood of rehabilitation through
juvenilejusticesystem.

a. Findingsof factrequiredor transfer
not valid. 640.010c

4 Once transfer orderentered,casegoes
to circuit court and grand jury and
proceedsasadult felony case.

A. If child notindictedondifferentcharge
than the one sent up from juvenile court,
casereturned tojuvenile court. 640.0103
B. Onceindicted asyouthfuloffender,any
child eligible for ball.640.0201.
C. If can’t make bell, childrenunder 18
still detainedin juvenile facility even
though indicted. 640.0202

5 Sentencing of Youthful Offenders.
640.030

A. CuR preparesthe PresentencingInves
tigation640.030l,andmaymakerecom
mendationasto disposition. 640.0502.
B. Entitled to probation or conditional dis
chargeregardlessof age. 640.030.
C. Either CHRor Correctionsmay super
viseprobation,decisionup to trial court
640.050
D. Not subject to cajital punishmentif
under16 at tinie of the offensebutmaybe
sentencedto life without parole for 25
yearsregardlessof age.640.0401.
B. Can’t be sentencedasPFO.640.0402
F.Useof firearm in offensedoesnot affect
eligibility for probationor conditionaldis
charge.640.0403
Compareto 533.060for adults.

6 If incarcerated,child goes to CHR
treatment facility rather thanpenitentiary
until age 18.640.0302

A. Child eligible for parole by Kentucky
ParoleBoard.640.0302and640.080.
B. If sentencenot expired by 18th
birthday, child returns to circuit court
which may:

1. Probate or conditionallydischargerest
of sentence.640.0302Xa.
2. Returnchild to CHR for completionof
treatmentprogramnot to exceedan addi.
tionalsix 6 months.
3. Commit child to Correctionscabinetas
adult for remainderof sentence.

7 Youthful Offender’s already 18 at
time of sentencingcan be sent to CHR
facility until age 19 but must be returned
to court after six 6 monthsfor review.
640.0303.

8 Youthful Offenders who cannot be
treatedat CHR facility due to mental ill
nessor lack of cooperationmaybetrans
ferred to Corrections prior to 18th
birthday upon notice and hearing.
640.070.

BARBARA HOLTHAUS
AssistantPublic Advocate
Post-ConvictionBranch
Frankfort
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EVIDENCE IN CRIMINAL CASES
YEARLYREVIEW OF EVIDENCE CASES

Septemberis the monthappellatelawyers
generallyconsiderto be thebeginningof
thenew legalyear.TheSupremeCourtof
Kentuckyhasreturnedfrom its summer
recessandbecauseit isthebeginning of a
new term, this is a goodtime for a review
of the year’s evidencecases.In this article
I will review casesdecidedfrom Septem
ber, 1989 until September,1990. In this
review I have includeda few federalcases
that have beendecidedduring the period
becausethey dealwith importantsubjects
that Kentucky courtshavenotconsidered.

As usual, sentencingcasesplayed a big
role in this past year’s decisionmaking.
Another large area hasbeenhearsay and
confrontation. The courts dealt with a
numberof casesdealingwith authentica
tion, chain of custody,and admissibility
of records and physical evidence. The
rules on preservationwere tightened up
and the rulesconcerning evidencejustify
ing lesser included instructions were
fleshed out somewhat. There were no
blockbustercasesdecidedin thepastyear,
but the number of casesadded consider
ably to the evidencelaw that every attor
ney needsto know. What follows is a
subject grouping according to my own
eccentricclassification systemthat rough
ly parallels the steps of a criminal
proceeding.

DISCOVERY

Barnett v. Commonwealth,Ky., 763
S.W.2d 119 1988wasexplainedinMil
burn v. Commonwealth,Ky., 788 S.W.2d
253 1989and thecourtrestrictedsome
what the operationof theBarnett rule. In
Milburn the court noted that failure to
provide information concerning the
expert’s opinion had prevented Barnett
from preparinga caseto showthat oneof
the necessaiyassumptionsof the expert
wasnotso. InMilburn, the infonnationon
which the muzzle to victim range was
determinedwas containedin the expert’s
reportandtherefore the trial courtwasnot
boundto exclude the expert’s testimony.

ADMISSIBILITY AND RELEVANCE

Thereweresixmajordecisionsunder this
headingdealing with topics such as al
legations of AIDS infection and con
sideration of the new police technique of
crime scenevideos.

Commonwealth v. Johnson, Ky.App.,
777 S.W.2d 876 1989. In this casethe
prosecutionintroduced evidencethat the
police in conducting the searchhad used
rubbergloves for fear that the defendant
might have AIDS. The Supreme Court,
although it held the error to be harmless,
noted that the possibility of prejudice
against personswith AIDS was sogreat
thatunlesstherewasa substantialbasisfor
evenmentioning thedisease,it should not
bedone.

Turpin v. Commonwealth.Ky., 780
S.W.2d 619 1989.The Commonwealth
soughtin this trial to introduce writings of
the defendant made two years and one
year before her husband was murdered.
The court held that the evidencewasnot
too remoteand that it wasadmissiblebe
causeit bore on her state of mind. The
courtnotedthat it is not improper to show
the commission of other crimes if such
evidenceis relative to the issueof motive,
intent, or stateof mind.

Reneer v. Commonwealth,Ky., 784
S.W.2d 1821990.Reneerwascharged
with sodomyandwith narcotics offenses
which were tried jointly. He sought to
introduceevidencethat he had had prior
sexualcontact with the prosecuting wit
ness,eachinstanceof which was initiated
by theprosecuting witness.The court set
out the three part testof the Rape Shield
statuteandcommentedon the earliercase
ofBixlerv. Commonwealth,Ky.App., 712
S.W.2d366 1986 to the effect that ad
missibility underrapeshield "relates both
to the questionof consentby the victim
and the question of the credibility of the
victim anddefendantas witnesses."The
court thenwentonto assurethe reader that
the key facts necessaryto admissibility
werenot presentin the record of the case.

JusticeLeibsonconcurredin the resulton
the rapeshield questionbut pointed out
that the trial court had no discretion to
refusethedefendantanopportunityto in
troducerelevantevidenceof recentsexual
activity with the prosecutingwitnesson
the grounds that the trial judge questioned
the credibility of suchevidence.Reneer
hasthe potential to be a realtroublemaker
becausethe SupremeCourt has, perhaps
unintentionally,given the trial judge in
sexoffensecasesthe option of excluding
evidencebecausehedoesnotbelievewhat
the defendantis saying.

Howardv. Commonwealth,Ky.App. 787
S.W.2d 264 1989. Howard presents a
reversesilver plattertypeof case. Before
the application of the 4thAmendmentex
clusionaryrule to the states in the early
1960’s,federal agentswereallowedtouse
illegally seizedevidenceobtainedbystate
officials who were notboundby the 4th
Amendmentonwhat wascalleda "silver
platter." In Howard, the federal agents
obtaineda wiretap after complyingwith
all federal requirements.Theyoffered it to
stateagentsfor introductionat Howard’s
trial. Thecourtheldthat"absentcollusion
betweenthe stateandfederal authorities
to circumventthe statestatuteprohibiting
wiretaps" a federalwiretap can be ad
mitted at a statecriminal proceeding.

Milburn v. Commonwealth, Ky., 788
S.W.2d253 1989.Milburn presentsthe
question of the rules of admissibilityof
"crimescenevideos" which arebecoming
more prevalent.Policein JeffersonCoun
ty, and presumably elsewhere,are now
videotaping crime scenesaspartof their
investigation.Milburn objectedto the ad
missionof the crime scenevideobecause
of theprominenceof a large pooiofblood
and the commentary of the investigating
police officer. The Supreme Court held
that the admissibility of videotape
evidence is to be determinedunder the
standards for admissibility of
photographs, i.e., courts areto follow the
"liberal approach" setout in Gall v. Com
monwealth andother cases.

David Niehaus
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Campbellv. Commonwealth,Ky., 788
S.W.2L1 260 1990. In this case the
Supreme Court confirmed its previous
rule thatin murdercasesa certainamount
of information concerningthe deceased
"is relevantto understandingthe nature of
the crime." Theimportant considerationis
whetherthe evidencewould tendto make
the jury decidethecase"becauseof the
identity of the victim." Becausethis
seemedunlikely in this case,the court
found no error.

PRESERVATION OF ERROR AND
REQUESTFOR RELIEF

As the following casesshow, the courts
continue to make it more difficult to
preserveissuesfor appeal.In thesecases
a fairly large amountof wrongdoingwas
insulated from review becauseof strict
applicationof preservationrules.

Westv. Commonwealth,Ky., 780S.W.2d
600 1989. In this case,the prosecutor
madean outrageousclosing argument.
The defenseobjectedand requestedad
monitionswhich were given. Thecourt
pointedlynotedthat the defendantdidnot
move for mistrial. Relying on RCr 9.22,
the court held that a party must timely
inform the court of the error to which he
objectsandthe relief which he considers
necessary,or the issue"may notberaised
on appeal."EvenRCr 10.26maynot avail
becausethe court notes that evena con
stitutionalrightcanbewaived.Thecourt
wentthroughanumberof casesand noted
that even in capital i.e. deathcasesob
jections must be madeor elsethe court
will not review exceptforerrorsthat go to
thevery heartofafairtrial. In this case
admonitionswere givenandbecausethe
defendantfailed to requestany further
relief, the court concludedthat defendant
musthave believedthe admonitionswere
sufficientto correctthe situation.

Turpin v. Commonwealth,Ky., 780
S.W.2d 619 1989. In this case the
Supreme Court again pointed out that
evenconstitutionalissuescan be waived
if they arenotpresentedto thetrial judge.
Turpin did notobject to improper ques
tioning of a witness and also asked the
samesort of questions.Under thesecir
cumstancesthe court found waiverof any
complaint.

Brown v. Commonwealth,Ky., 789
S.W.2d7481990.InBrown,a trial judge
threatenedto revoke a defendant’sbond
pending new trial as a result of the
defendant’s motion for mistrial. The
defendant turned down the mistrialmo
tion becausehe did notwant to go to jail.
The Supreme Court held that the trial
judge couldnot changetheconditionsof

releasewithout complyingwith RCr 4.40.
Thus, theCommonwealth’sargumentthat
the defendanthadturned down a mistrial
wasrejected.

Tempkmanv. Commonwealth,Ky., 785
S.W.2d 2591990.A defendant’scom
plaint on appeal that improperquestions
deniedhim a fair trial wasdeniedbecause
defensecounseldid not ask for the ap
propriate relief. Eachtime the prosecutor
askedobjectionable questions, defense
counselobjected,and the trial court sus
tained.The questionswerenot answered
andthecourt thereforeheld that defendant
couldnotseekanyfurtherrelief onappeal.
Wheredefensecounsel initially won an
objectionbutdidnotobjecttoa rephrased
version of the question, the Supreme
Courtsaid that the issuewas not properly
preservedfor appealand refusedto con
sider the issue.

Campbell v. Commonwealth,Ky., 788
S.W.2d 260 1990. Here, counselob
jected and obtainedan admonition con
cerningimproperuseof a statementtaken
after defendant had invoked the right to
silence.However, becauseno motion for
mistrial was made, the Supreme Court
stated that this failure to ask for further
relief meantthat "appellant receivedall
that heaskedandcannotnow complain.:

DIRECTED VERDICT/
INSTRUCTIONS

Westv. Commonwealth,Ky., 780 S.W.2d
600 1989. It is hardto tell whether the
SupremeCourt meanswhat the language

I

saysin thisopinion. In discussingdirected
verdict and self-defense,the court noted
that a defendantis rarely entitled to a
directedverdict maself-defensecase.The
courtnotedthat the jury may notbelieve
the evidenceconcerningself-defenseand
therefore could conclude that the defen
dant is guilty. Then the court noted that
while the Commonwealth always bears
the burden of proving every elementof a
crime, "a defendantrelying upon self-
defensebearstherisk that thejury will not
bepersuadedof his version of the facts."
l’his appearsto bea misstatementof the
law. Under KRS 500.070the law is that
when the defendant introducesenough
evidenceto raise self-defensethe Com
monwealthmust disprove its existence.
Lawyersshouldbeware of prosecutorsor
judges trying to read into this unclear
statementsomesort ofchangein the law.
The Commonwealth always has to dis
proveself-defense,thedefendantonlyhas
to introduceevidenceraisingit. Whilethe
court’sstatementis in onesensetrue, the
jury probably doesexpect the defendant
to prove self-defense,it is an incorrect
statementof law and one that can cause
trouble.

Logan v. Commonwealth,Ky.App., 785
S.W.2d 497 1989.This casepresentsa
good statement of the rules concerning
lesser included offenses. In Logan the
Court of Appeals noted that where the
defendant’s theory is that his actions
amount to a lesser crime than the one
contained in the indictment, this "essen
tially" isa defenseto thehigherchargeand
therefore if there is any substantial
evidenceto support this theorythe defen

THE FAR SIDE by Gary Larson

‘He’s dead, all right - Beaked in the back...
and you know this won’t be easy to solve.

Copyright, 1986, Universal PressSdicate.Reprintedwith nermission. All rights
reserved.
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dant is entitledtohis requestedinstruction
on the lesseroffense"ratherthanthe jury
being left with no alternativeexcept to
convictor acquitoftheprincipalcharges."
However, inLogan,thecourtheld that the
evidencedid not support the requested
instruction.

Clayton v. Commonwealth,Ky., 786
S.W.2d 8661990.In Clayton, a witness
declined to testify relying on his 5th
Amendmentright. Clayton wanted an in
struction to the jury concerningthe an-
availability of the witness.Althoughthe
court did not say what instruction the
defendanttendered,it didsaythatthe trial
court might have, under a casestyled
Bowlesv. U.s., 439 F.2d536 D.C. Cir.,
1970,given an instructionstatingthat the
witnesswasunavailableforeitherside to
calL However,becausethedefendantdid
not request this instruction or make
specific objectionto failure to give one,
the court consideredthe unpreserved.

Howard v. Commonwealth,Ky.App.,
787 S.W.2d2641989.The policewere
unableto seizeany of the controlledsub
stancethatthey claimedthatHowardwas
selling. The court noted that in this case
theCommonwealthhad to prove notonly
thequantitytodemonstratepossessionfor
purposeof sale, it also had to prove that
the substancewasa controlledsubstance.
TheCommonwealthhadonlycircumstan
tial evidenceto do this. The court
reviewed the evidenceand stated that it
would notbe clearlyunreasonablefor the
jury to find thedefendantguilty beyonda
reasonabledoubt although it would have
beendesirable for the Commonwealthto
havea sampleof themarijuana.The court
notedthat thedefendanthadofferedto sell
a substancehe had with him and that he
claimedthat it wasmarijuana.Theperson
to which it wasofferedexaminedit and
believedthat it was marijuana.Forthese
reasons,the court held the evidencewas
sufficient.

Brown v. Commonwealth,Ky., 789
S.W.2d 7481990.The Sawhill standard
was examinedin this case.The courtin
terpreted5awhillto meanthat a reviewing
court must review a record to see if it
contains sufficient probative evidence
which, whenviewedin its totality andin
a light most favorable to the Common
wealth, would permit ajury reasonablyto
returna verdict of guilt. Examiningthe
recordasa whole, thecourtbelieved that
itwasnot clearly unreasonablefor thejury
to find the defendantguilty and therefore
upheld theconviction.

EXPERTTESTIMONY

Mitchell v. Commonwealth,Ky., 777
S.W.2d9301989.This isthemostrecent
in a seriesof casesdealing with child
sexualabuseaccommodationsyndrome.
The courtheld that experttestimonycon
cerning this subject should not be ad-
mined becausethere is no medical tes
timony that the syndromeis a generally
acceptedconcept.Thecourtalsoheld that
the testimonyin thiscasehadno substan
tial relevance to the issue of the
appellant’sguilt or innocencebecausethe
syndromeis not"like a fingerprint in that
it canclearly identify the perpetratorof a
crime."

Commonwealth v. Craig, Ky., 783
S.W.2d 387 1990.This casedealswith
battered spousesyndrome.Relying on
Section6.10ofLawson’sEvidenceHand
book the court said that battered wife
syndromeneednotbe testified to by ex
pert witnessesandthat the batteredwife
syndromeis not a mentalcondition.The
courtexplicitly overruled Commonwealth
v.Rose,Ky.,725 S.W.2d5881987.The
witnessin this case,a socialworker with
a master’s degree in counseling who
qualifiedto testifyconcerningthecharac
teristicsand consequencesof the battered
wife syndrome should be allowed on
retrial to give her opinion as to whether
the defendant was suffering from the
syndromeat the time of theshooting.Of
course,shewould notbepermittedto say
whether the shootingwasthe resultof the
syndrome.

Leibson and Stephensdissentedsaying
that batteredwife syndromeis a mental
condition but that it hasno specificmedi
cal significance. If that is so, Leibson
wrote, it isprofile testimonywhich should
notbe admitted for anypurpose.Leibson
argued that Roseshouldbeupheld. Vance
wrote a dissent, joined by Stephens,in
which hepointedout that therewasnoreal
definitionof batteredspousesyndromein
the record. Becausebattered spouse
syndromeis a conditionof mind Vance
believed it was essentialthat only those
qualifiedto diagnpsementalconditions be
permittedto testify concerningit.

Drumm v Commonwealth,Ky., 783
S.W.2d 3801990.In this casethe court
decidedto adopt FRE 8034 which ex
pands the hearsay exception for state
ments for purposesof medical diagnosis
or treatment. The court noted that the
federalrules placeemphasison whether
thestatementisthekindof informationon
which the expertcustomarily reliesin the
practice of his profession. Therefore, as
long as the statementsmade by an in
dividual were relied on by the physician

in formulating his opinion, these state
mentsareadmissible.Of course,in each
instancethe trial court mustalso decide
the question of relevancy.

RECORDSAND
AUTHENTICATION

Thispastyearresultedin anumberof case
dealing with admissibility of medical
records and authentication of types of
physical evidencenot previously dealt
with. it is interestingthat in one casethe
Court of Appealsleft somedoubtas to
whetherit was simply statinga common
lawrule orwhetherit wasadoptingone of
the federal rulesof evidence.

Young v. J. B. Hunt, Inc., Ky., 781
S.W.2d 503 1989. This caseinvolved
KRS 422.300.The SupremeCourt stated
that the statute is "merely a convenient
devicefor authenticatingmedicalrecords.
It doesnot assuretheir admissibility or
abrogateother rulesof evidencerelating
to the admission of documentary
evidence." The courtwent on in the case
to saythatthebalancing testdescribedby
Lawson and alsosetout at FRE 403 must
be applied in eachinstancewheremedical
recordsare sought to be introduced.The
courtfocusedprimarily onthecalculusof
probative value/prejudicial potential and
held that in this casethat the trial courtdid
not abuse its discretion in admitting the
records.

Drumm v. Commonwealth,Ky., 783
S.W.2d 380 1990. In this casethe
SupremeCourt explicitly adoptedFRE
8034 which makes statements to
physiciansfor purposesof medicaldiag
nosis or treatment including history
symptoms, pain sensation,cause or
generalcharacter of the injuries nothear
say. The court noted that underthis rule
childrenmay testify aboutsexualactsper
formed upon them. However, the court
cautionedthaton retrialthe Irial judgehad
to make a determinationas to whether
prejudicial effect outweighed the proba
tive value of such statements. Tins was
donebecausethecourtnotedthat although
FRE 8034 would allow admissionof
statementsnot necessarilymade for pur
posesof treatment, thesestatementshave
"less inherentreliability thanevidencead
mittedunder the traditionalcommon law
standard"which limited admissibility
onlytostatementsfor treatment.Thecourt
againcautionedthat thestatementssought
to be introducedmust be relevantto an
issue at trial. The court also dealt with
businessrecordsof a home for abused
childrenand noted thatwhile thebusiness
recordsexceptionwould allowadmission,
the social worker’s opinions and con
clusionswere not experttestimony and
therefore shouldnot be admitted.
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Reneerv. Commonwealth,Ky., 784
S.W.2d 1821990.Reneerraisedtheissue
of chainof custody becausethe officer
who had inventoried the items in the
property room at the police department
haddiedbeforetrial. However,thecourt
reviewedthe circumstancesshowingthat
the evidencewascheckedinto theunitby
the deceasedofficer butwas takenfrom
that unit the next monthfor testing.Be
causetherewas"no showingthat anyone
could have a reasonor opportunity to
tamperwith theevidence"thecourtfound
that theproofof chainwas sufficient.

Howard v. Commonwealth,Ky.App.,
787 S.W.2d 264 1989. In this casethe
courtwas presentedwith a questionof the
sufficiency of authenticationof an audio
tape.The courtruledthat apartyneednot
producean"expert"witnessto identify a
voiceon a tape butsimply neededsome
onewhocouldtestifythathehadheardthe
voice before and could identify it. The
courtnotedthat under Rule 901b5 of
the federalrulesthis would be sufficient
authentication.Thecourtdidnotstatethat
it wasadoptingRule 901,but it isbecom
ing clear thatthecourtsaregoing to look
to the federalrulesin answeringevidence
questions.

Campbellv. Comnwnwealth,Ky., 788
S.W.2d 2601990.Thecourtnotedinthis
casethat it had never specifically con
sidered the admissibility of messages
recordedon an answeringmachine.How
ever, the court notedthat thesecould be
analogizedto audio tape and citedCom
monwealthv. Brinkley,Ky., 362 S.W.2d
4941962asthe examplefor foundation
showing in audio tape cases.As long as
the proponentcanconvincethe court that
the tape is what it purportsto be, thecourt
said, the tape canbe admitted.

Smith v. Commonwealth,Ky., 788
S.W.2d2661990.Thiscasewasanother
casedealingwith medical records.Here
the defendant wantedto introduce medi
cal recordsshowingthe mental instability
of a witness. Although the court agreed
that the recordswere relevant, the court
held that becausedefendantdid not com
ply with the noticerequirementof KRS
422.305, the trial court did not err by
excluding the records.

PRWILEGES

Dean v. Commonwealth, Ky., 777
S.W.2d 900 1989. Dean’s wife was
calledto testifybeforetheGrandJury.She
assertedher maritalprivilege under KRS
421.2101.However, theprosecutortold
herthat shewould notbequestionedabout
confidentialcommunications.Onthis as
surance,she testified, but testified "in

full". At trial Dean tried to suppress this
testimonybut the trial courtdeferredthe
ruling. His wife testified "in full" again.
The courtnoted that the prosecutorhad
confuseddefendant’swife over the dis
tinctionbetweenthe testimonialprivilege
and confidential communications.The
court did not answer tbe question of
whether the testimony should have been
suppressed.However, the court did say
that the prosecutor, either through ig
noranceor design,camecloseto violating
the Rules of Criminal Procedure.In the
futurewhena witnessassertsa privilege,
theprosecutoris requiredby RCr5.14to
advisetheGrandJurysothat the foreman
of theGrandJurycanreportthe refusalof
the witness to testify to a circuit court.
This ispreferable to a "standoff of wits"
with the prosecutorwhich is whathap
penedin this case.

Brown v. Commonwealth, Ky., 780
S.W.2d6271989.The defendantin this
casewantedto suppressstatementsmade
to policebeforesherequestedanattorney.
The trial judge suppressedonly that part
made after the request for the attorney.
The policeofficer testifiedat thesuppres
sion hearing that Brown was given her
Miranda rights at the beginning of the
interrogation. Thereforeit wasnoterrorto
introducestatementsmade before there
quest for counsel.

Smith v. Commonwealth,Ky., 788
S.W.2d 266 1990. This case
demonstratesthe difference betweenthe
two formsof the spousalprivilege. In this
casedefendant’swife wasnot marriedto
him at the time of the shooting,but had
marriedhim by the timeof trial Shewas
allowedto assertthe testimonialprivilege
at trial, but the court statedthat her state
ment inculpating her husbandmade to a
policedispatcherat the timeof thekilling
was admissibleas an excitedutterance. In
this casethecourtreviewedthe considera
tions for excitedutteranceandcautioned
that the criteriastatedin the variouscases
were not rigid requirementsbut simply
guidelines.

HEARSAY/CONFRONTATION

As usual,there wereseveralcasesdealing
with hearsayandconfrontation in thepast
year Included in this section are three
federalcaseswhich mayprove useful.

Dean v. Commonwealth, Ky., 777
S.W.2d 900 1989.The personalnature
of the right to confrontationset out in
Section 11 of the Constitutionof Ken
tucky and supplementedby RCr 8.28was
shownin this case.In this casethe Com
monwealth wantedto take a deposition.
Counselwaivedthe rightto appeal,but the

courtheld that this wasnot goodenough.
Section11 requiresa waiver by thedefen
dantwhich is clear enoughto "indicate a
consciousintent".

Muse v. Commonwealth,KyApp., 779
S.W.2d2291989.Thequestionherewas
the admissibility of a prior inconsistent
videotapestatementof a minor sex abuse
victim. The court noted that under Jett
inconsistentstatementscould be intro
ducednot only as impeachmentbut also
assubstantiveevidence.The court noted
that thepersonspresent at the timeof the
videotapestatementcould have testified
under JeU and that it was preferableto
have a videotapeof the statementsinceit
would not be subject to the vagariesof
witness memories. While it is true that
KRS 421.3502,which would have al
lowed the statementin, hasbeenheld tin-
constitutional,the court held that the cir
cuit judge had sufficientinformation on
which to allow theevidenceunder Jett.

Carter v. Commonwealth, Ky., 782
S.W.2d 5971989.This casepresentsan
instanceofwaiverofthe rightto confront.
In thiscase,a witness wasto bedeposed.
Carterwas not incarcerated.Carter’s at
torney appearedand advised that he had
written Cartertelling him of the deposi
tion and telling him that he might wish to
be present.The attorney saidthat hecould
not properly represent Carter without his
presence,and therefore did not stay.
Under thesecircumstances,whereCarter
made no effort to showwhy he had been
prevented from appearingat the deposi
tion, thecourt held that waiver occurred.

When the Commonwealthwanted to use
thedeposition,Carterobjectedsayingthat
the Commonwealthhadnotmadea good
faith effort to procure theattendanceofthe
witness.For the depositionof the Com
monwealth had obtained the witness
underKRS 421.250but it did not attempt
to locate the witness at trial timebecause
the Commonwealthdid not know where
hewas. The courtstated that the question
of showing of unavailabilityis within the
discretionof the trial court.

Thiscasealsocommentson investigative
hearsayand againquotedSanbornto the
effect thathearsayis not lesshearsaybe-
causea police officer is testifying. How
ever, the courtnotedthat backgroundin
formation suppliedto a policeofficermay
be admissible under the "verbal act
doctrine"in circumstanceswhere it has a
"proper non-hearsay use" to the police
officer. Otherwise,the court said, the
police officer maynot reporthearsay.

Fitch v. Burns, Ky., 782 S.W.2d 618
1989.This is another casein which the
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Supreme COUIfM Kentuckyhasrejected
the residual hearsay exceptionsfound in
FRE 80324 and FRE 804b5. How
ever, I think that in the appropriate case
the courtswill berequiredto acceptthe
residualexceptionin 804bX5which has
beenadoptedby theGeneralAssemblyas
its part of the new evidencecode. The
defendanthasthe righttoput ona defense
andthecourtswill behardpressedtoinsist
that the rule should not apply since one
branchof thegovemmentofKentuckyhas
alreadyapproved it.

U.S. v. Martin, 897 F.2d 13686th Cir.
1990. This caseprovidesa morecom
plete discussionof investigativehearsay
underthe federalrules.In this case the
courtstatedthat thehearsayrule doesnot
apply to statementsthatareofferedmerely
to showthat they weremadeor that they
had someeffect on the hearer.The court
alsonoted that statementsofferedfor "the
limited purposeof explaining why a
government investigation was under
taken" have beenadmitted.However,an
admonition concerning the use of the
evidenceis necessary.

Tempkmanv. Commonwealth,Ky., 785
S.W.2d2591990.Theeasewith which
the courtwill find a waiverof confronta
tion is demonstratedinthis case.Whena
police officer startedtelling whatanother
witness had told him. Defensecounsel
objected. The prosecutorthen askedif
what thewitnesstold him confirmedwhat
anotherdetectivehad told him. Counsel
did not object. The court ruled that this
issuewasunpreservedanddid not review
on the merits.

Idaho v. Wright, 110 S.Ct. 3139 1990.
This is a child hearsaycase.The Supreme
Court held that statements under the
residual hearsayexceptionwerenotfirm
ly rootedhearsayexceptionsandtherefore
child out-of-court statementshad to be
shown to have particularizedguarantees
of trustworthiness.The court rejected a
defenseclaim that child statementsare
presumptivelyunreliable,but found on
the circumstancesof the casethat there
was nothing to show that the statements
weretrustworthy.

Maryland v. Craig, 110 S.Ct. 3157
1990.Thisis asecondchild hearsaycase
which notes that the central concernof
confrontation is to insure reliability of
evidenceby subjectingit to rigorous ad
versarytestingbeforethe trierof fact. The
court held that face-to-faceconfrontation
wasnot necessaryunderthe federalcon
stitution and therefore the closedcircuit
TV testimony conducted contem
poraneouslywith the trial was satisfac
tory. The court noted that the determina

tin to use this method had to be "case
specific" andthat the stateboretheburden
of proving dangerto thechild’s emotional
or physicalwell-being.

TIS/PFO/SENTENCING

Hill v. Commonwealth,Ky.App., 779
S.W.2d 230 1989.The question here is
whether district court computer printouts
were admissible to prove prior mis
demeanor convictionsafter districtcourt
jackets, which are the original records,
were destroyed.The court held that the
bestevidencerule did not prohibit intro
duction becausethe computer records
werethebestand apparentlyonly record
of the prior convictions. Becausethe risk
of error in presentation of the evidence
was slight, the rule wasnot applicable.

Boone v. Commonwealth, Ky., 780
S.W.2d 615 1989.The SupremeCourt
of Kentucky took only two columnsofthe
reporterto point out that the6th and 14th
AmendmentsandSection 11 of the Con
stitution of Kentuckyrequire thecourtsto
allow thedefendant to introduceevidence
of parole eligibility in a TIS caseif the
Commonwealthdoesnot. Thecourtnoted
that if the objective of TIS is to be
achieved,eitherpartyshouldbe permitted
to introduce evidenceof minimum parole
eligibility. The court specifically ex
tendedthe statuteto permit thedefendant
to do so.

Carter v. Commonwealth, Ky., 782
S.W.2d 597 1989. Carter maintained
that the trial courtdeniedhim due process
by telling thejury the sentencingrangefor
theoffensesofpossessionand trafficking.
The jury had convicted Carter of both
possessionand trafficking. When the
courtinstructed themconcerning theneed
to pick oneor the other, the judgesaidthat
trafficking carried a stiffer penalty.The
court agreedwith Carter that telling the
jury sentencing information during the
guilt/Innocencephaseof the trial violated
the bifurcated trial schemesetout in KRS
532.055.

Templemanv. Commonwealth,Ky., 785
S.W.2d 2591990.In this casethe court
notedthedistinctionbetweenPFO andthe
capital sentencing phase. While KRS
532.O80defmesapriorconvictionforpur
posesofthat hearing,532.025doesnotdo
so. Therefore, the court interpreted the
statute to require the commonly under
stood meaning of the phrase. The court
noted that it wasappropriate for the jury

to considerany of Templeman’sconvic
tions "which were final at the time of
sentencing"-asone of the circumstances
bearingon the appropriatenessof death.

Logan v. Commonwealth,Ky.App., 785
S.W.2d4971989.In this casethe Court
of Appealswas required to deal with the
question of what a "prior" convictionwas
for TIS purposes.Becausethe statutecon
tainsnodefinition of the phrase,the court
determinedthat becauseboth the offense
and the conviction usedas the prior oc
curredbefore the trial in thepresentcase,
butaftercommissionoftheoffensebeing
tried, it could be used.It is importantto
realizethat this issueis alsogovernedby
the Supreme Court ruling in Melson v.
Commonwealth,Ky., 772 S.W.2d 631
1989 which prohibits useof prior con
victions until the appealof right guaran
teedby Section115 of theConstitutionis
either waived or completed.

U.S. v. Robinson,898F.2d 11116thCir.
1990.In this casethe 6th Circuit held that
a court may consider hearsayevidencein
determining a sentence,but that the ac
cusedmust be given an opportunity to
refute it, and the evidence "must bear
some minimal indicia of reliability" in
order to protect the defendant’s right to
dueprocess.The defendantmust begiven
an opportunity to show that the evidence
is materially false or unreliable and, on
appeal,the defendant must showthat the
evidencewas actuallyusedin determining
sentence.

Commonwealth v. Crawford., 789
S.W.2d 799 1990.Thiswasa certifica
tion in which thecourthad to answerthe
questionof what to do when there wasno
transcriptof guilty pleaproceedingsin the
record of a prior conviction. In this case,
Crawford executeda plea of guilty form
which contained advice concerning trial
rights. The trial judge held the pieceof
paper up before Crawford andaskedhim
if he had signed the paper andif he had
understoodit. Crawford answeredyesto
bothquestions.The SupremeCourt held
that under all circumstances the record
wassufficient to showthe entryof a valid
plea.

DAYJD7NIEHAUS
JeffersonDistrict Public Defender
701 WestJeffersonStreet
200 Civic Plaza
Louisville, KY 40202
502 625-3800
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F.Y.I.
Procedures,Practices,and Issuesof Interest

SENTENCING PHASE EVIDENCE
Boonev. Commonwealth

Ever since the Kentucky General As
sembly enactedKRS 532.055Truth In
Sentencing it seemsthat lawyers and
judges have had to tread with extreme
caution in exactlywhat evidencemay be
presentedat the penaltyphasesof trials.
The prosecutorshaveopenseasononour
clients as they relishin presentingall the
priors, someof which may soundheinous
to thesentencingjury, and,aftertheyhave
told the jury your client’s past,they then
tell the panel justhow "short" of a time it
will bebeforethedastardlyfellow is"back
out on the streets." Minimum parole
eligibility.

SinceCommonwealthv. Reneer,Ky., 734
S.W.2d 794 1987 andthrough Offiat v.
Commonwealth,Ky., 37 KLS 5 5/2190
petition for rehearing pending, the
decisionshavebeenanything but predict
able. After all, how predictable can the
caselawbewhenthe Court hasagreedthat
the Truth In Sentencingstatute is uncon
stitutional, but allows its useto continue?
Reneer,supra.

Until just recentlytrial attorneysdid not
have any caselaw support for creating
issues relative to KR.S 532.055. Now,
however, we have Boonev. Common
wealth,Ky., 780 S.W.2d 615 1984. In
Boone the Supreme Court decidedthat
portionof the statutepermitting only the
Commonwealth to present evidence of
minimum parole eligibility was uncon
stitutional. Thisprovision wasa violation
of defendant’s 6th and 14th due process
rights, and it violated Section 11 of the
Kentucky Constitution.

The Court espousedthe needfor "en
lightenment of the jury" just as it did in
Reneer.QuotingfromRerseer,the opinion
state& "... to placethis phaseof theen
lightenment solely in the hands of the
prosecutoris a denialof dueprocess...."
at 616.The"enlightenment"refersto the
jury’s being informed about the
"...defendant’s past criminal record or

other matters that might bepertinent to
consider in he assessmentof an ap
propriate penalty...." Boone, supra., at
616. emphasisadded.

The criminal trial lawyer reviewing KRS
532.055will find that thereare4 general
categoriesofevidence,thepresentationof
which the General Assembly gave ex
clusive discretion to the prosecutors of
this Commonwealth.They includemini
mumparole eligibility, the natureof the
prior offenses,thedateof commissionof
priors. andthereleasedatesfrom confine
ment,and themaximumexpirationof sen
tencesas determinedby the division of
probationand parole.Thedefendant,on
the other hand, was limited to merely
negating the Commonwealth’sproofor
proving"no significanthistoryofcriminal
activity," whatever thatmeans.

Does the Boone decision mean that a
defenselawyer can put real mitigation
evidenceonin thepenalty phase?Can he
usewitnessesto explain to thejury that the
defendantwas releasedprior to the maxi
mum expirationof his sentencebecause
he was a model prisoner?Can we now
demonstratethatourclient is a productive
memberof the community, but for this
trouble in which henow finds himself Is
this typeof evidence,aswell ashundreds
of other examplesof possiblemitigation
evidencepermissible?Noone knows yet,
but we should preservethis as much as
possible by proffering evidence by
avowal. We might attemptto get rulings
from the trial judge before the trial, and
then be ready with either live witnesses
and/or affidavitsdependingupon howthe
judge limits you in the presentationof the
evidencein theeventyou must put it in by
avowal.

Is is worth theeffort? Well, the answerto
that would dependupon whether the in
dividual lawyerknowsin all casesexactly
what a juror mightconsiderassignificant
to imposea lower sentence,andthe fact
is,we don’t know. At leastyoudon’t have
tosit passivelywhiletheprosecutorpaints
a picture of your client asbeing another
CharlesManson!

Gary Johnsontells methat hehasrecent
ly takena similar issue to our appellate
courts in Boonev. CommonwealthII and
Williams v. Commonwealth.He would be
glad to talk to you about it if you callhim.

A DIRECT HiT ON THE
CONFRONTATION CLAUSE

Taylor v. Commonwealth

On September6, 1990, the Ky. Supreme
Court in Taylor v. Commonwealth,37
K.L.S. 10 at 37 9/12/90,dealt a severe
blow to ourclient’s right of confrontation
and, at the sametime, neutralizedthe
protectionsof Brutonv. UnitedStates,391
U.S. 123 1968. Taylor was convicted
and sentencedto death after he and a
codefendant purportedly kidnapped,
robbed, and killed two highschool stu
dents who were lost on their way to an
athletic event. The codefendant, Wade,
gave detailedconfessionto the police;
however,he assertedhis 5th Amendment
rightnot to testify at Taylor’s trial. Wade
had beentried first, but his appealwas
pending.

Holding that codefendant’sconfessions
were only "presumptively unreliable",
and since Wade’s statements were cor
roboratedin every material detail, the
Court determinedthesestatementswere
"statements against his penalinterest".
FRE 804b3.The trial courthad found
that Wade was "unavailable" pursuant to
FR.E 8041 and Crawley v. Common
wealth,Ky., 568 S.W.2d 927 1978.The
statementswere allowed to be read to the
jury after editing outreferencesto other
criminal activity, andTaylor could not
crossexamine.

This casehas serious implications for
thoseofuswhopracticecriminal law, and
whoseclientsquite oftenprefertocommit
criminal acts while in the company of
others. The trial court may find the
"snitch" in your caseto be "trustworthy"
and I’m sure those in the criminal law
arena will be surprised to learn that
snitchesare"trustworthy"!After all, who
ismore reliable than a snitchwhohasbeen
promiseda deal? Isn’t he trustworthy?

Mike Williams
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Isn’t his statementso reliablethat your
client should not evenhave a chance to
cross examinehim? In any event,after
readingthe decision,considerthe follow
ing:

1. Thedefenseattorneywill haveto aggres
sively pursuediscoveryof anyandall such
witnessesandstatements.
2. Discoveryof exactlywhat"penalinterest"
wasinvolvedwhenapersonsnitcheson your
client. The Taylor decisiondoesn’t clarify
just how substantialthatpenalinterestmust
be.
3. If the out of court statementis admitted,
thencanyou presentevidencethat theour of
court declarant made inconsistentstate
ments?You will needtopreservethisissue.
4.We must move for evidentiaryhearingsto
determinewhether all the elementscon
sideredin Taylorarepresentinourowncases.
S. What is the "best evidence"of theout of
court declarationagainstpenalinterest?Is it
the woni of the police officerdoing theques
ticining? Is it the video and/or audio tape?Is
it a transcriptif yourmotionto preserveany
andall recordingscomestoolate - assuming
it would be good strategyto do so?If you
have morethan two codefendantsthat have
givenconflictingstatements,then can we get
theout of courtstatementsof otherswhohave
givenconfessions,butwhich may be excul
patory astoy client?
6.How muchcorroborationisneededtosatis
fy Taylor?
7. Should we demand that the court permit a
pretrialcrossexaminationof the non-testify
ing codefendantto determinewhat thereal’
circumstancessurroundinghis"cooperation"
mighthavebeen?If so, could the Cowl give
somesonof ‘testimonialimmunity" for audi
ahearingif thesnitch"takes theFifth"?
8.At trial, youmaybeableto explorethe true
circumstancesof the"declaration"by argu
ing the "Anti-Sweating"statutefoundin KRS
422.110.

The aboveisby no meansanexhaustive
listing of potential issues.I am sureyou
canthink of others.Pleaselet meknow if
you do. Hopefully this casewill be ac
ceptedby the U.S. SupremeCourt to be
eventually overturned.Until then, trial
lawyersmust protecttheir recordsby ob
jecting to theuseofthesestatementsunder
the 6th and 14th Amendmentsto theU.S.
Constitution,and Section 11 of the Ken
tuckyConstitution..Ifadeathpenaltycase,
then include the 5th, 6th, 8th and 14th
Amendmentsto the United States Con
stitutionas well as Sections2,7, 11, and
17of the KentuckyConstitution.

If anyone encountersthis in their cases,
pleasecontact mehere in Frankfort.We
will be rounding up various motions
which relate to the issuescreatedby this
Taylor decision.

MIKE WILLIAMS
AssistantPublic Advocate
CapitalTrial Unit
Frankfort

HOORAY FOR HICKS.

A PROCEDURE FOR REVIEW OF IAC
CLAIMS OF APPELLATE COUNSEL

Appellate attorney’s finally get their chanceto meetthe allegationof ineffective assistanceof
counselunder a recent decision by the Kentucky Supreme Court. In Hmckr v. Comm., File No.
89-SC-2l3-TG,rendered September6, 1990,Justice Vance,writing for a unanimous court, held
that a petition in the original appellatecourt by the convictedcitizen will invoke a hearing,
conductedby a specialcommissioner,on whether theoriginal counselon appeal was effectivern
the first round. It’r a whole new procedure,sort of an "11.42 plus" or something,but one thing is
clear: theperformanceof counselon appealis goingtobemorecloselyscrutinizedthan everbefore.
The appellatecourts will now look at whether counselon appeal’sperformancewas so ineffective
"...that critical issues[were] never.., presentedor [werel sopoorlypresentedthatproperconsidera
tion of thoseissuescouldnot be given." Hicks, at 4.

We’ve enjoyeda falsesenseof security aboutourperfonnanceasappellatecounsel, falsebecause
our securitywasbasednoton selfconfidencethat we werealwayscompetent,butfalsebecauseit
wasbasedon the knowledge that there was no dearly defined procedure for review of our
performance.Not anymore.

Hickswill floodtheappellatecourtswith petitionsfor review,as thetrial courtshavebeenflooded
with challengeson thecompetencyof trial counseLAnd that is as it shouldbe.Any decisionthat
encouragesanyof us to evaluateconstantlythe quality of ourperformancefor our clients,or even
encouragesthatevaluation by others,keepsus honestandon our toes.

Admittedly, thereare parts of Hicks that are problematic.Theopinion is not final, andquestions
aboundabout how this new procedure will work. Will the hearingpermit testimonyof other
witnesses,or will only the testimonyof theoriginal appellateattorney be considered?Theopinion
suggeststhe latter. Why may sanctions be imposed for IAC on appeal, when no sanctions are
suggestedanywherefora prosecutorwhoprovokesareversalbyprosecutorialmisconduct? Sounds
a little onesided,doesn’tit? A oneyearstatuteof limitation from the time of final affirmationof
the first appealis imposed,andthis may prove unworkable. More importantly, the standardfor
review of theseclaims is even weakerthan the standard for review imposedon trial counselsin
Stricklandv. Washington.

Despitethese misgivings and ambiguities,someof which may be resolvedby the Court in the
petition for reconsiderationfiled by both sidesin thecase,Hicksis goodfor us all for at least two
reasons:clientswill be betterable to challengeappellatecounsel’sperformance,andthe process
of evaluatingthe performanceof appellateand trial counselis equalized.

In the past, there hasbeen an unspokenschismbetweentrial andappellatelawyers.It wasusually
appellate lawyers whofirst raised the questionof thequality of a trial lawyer’s representation,and
trial lawyersoften felt that this processwasnothingmorethan Monday morning quarterbadcing.
We fehthat it was in someway unfair for appellatelawyersto raisethesequestions,sincemany
of them rarely if ever try cases.We felt threatened, even though the overwhelming number of
allegationsof L&C at the trial level are later determinedto be unfounded. Ar an appellateattorney,
Ifeel a little threatenedby a Hicksreview, eventhough it’s a safebetthat allegationsofIAC at the
appellate level will likewise oftenbe fruitlessfor theclient. One of the salutary effectsof Hicks,
however,is that the schismdisappears:we’re all in the sameboat now.

The performance of trial counselfor the defenseandthe performanceof appellatecounselfor the
defensewill both be subjected to scrutiny, and we will all be betterlawyers for it. If appellate
lawyers know that another lawyer will critically evaluatetheir work, astrial lawyers havealways
known, common sensetells us that thework will improve. If thequality of our advocacyimproves,
at anylevel,cients.arebetterserved, andisn’t that what we shouldall be about?

I usedto be a trial attorney,andI tried caseswith the clearunderstandingthat my performance
would be reviewed laterby another lawyer. h oftenmademe uncomfortable,but it alsomademe
a better advocatefor my client I practiceappellatedefensework now, andHickswill probably
makeme a little moreuncomfortablein that mle I like to think, however,that the potential for
review of my appellate advocacywill causeme to be morediligent andconscientious,andif the
client benefits,who canargue with that?

GARY JOHNSON
AssistantPublic Advocate
AppellateBranch
Franlcfort
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RACE AND IMPRISONMENT
DECISIONS IN CALIFORNIA

Crime hasbecomeanincreasinglyimpor
tant elementin Americanlife. If the jus
tice systemis to operatefairly and effi
ciently, eachof its aspectscreatedto con
trol crime deservescarefulandobjective
scrutiny.Problemsrelatedto the speedof
judgment, the appropriatenessof sanc
tions, racial prejudice,andso on, should
be analyzed to determinewhich com
ponentsareoperatingcorrectlyandwhich
needimprovement.Oneof themostcon
troversial and frequently mentionedis
sues is the numberof blacks in prison.
Establishing the reasonfor that number-
whetherpoverty, discrimination, failure
of the justice system,or other causes- is
essentialfor guiding thoseresponsiblefor
guaranteeinganequitablesystem.

Although blacksconstitutelessthan 11%
oftheU.S.population,they makeup near
ly halfof the national prison population.
Thisstartlingdisparityhaspromptedehar
gesof racial discrimination.But aremore
blacksin prison becauseof racial bias in
the criminal justice system or because
they aremore likely thanwhitesto commit
those crimes that lead to imprisonment?
Youngmen are also overrepresented,but
noonehasyetsuggestedthat thisdisparity
is evidenceof discrimination. The record
clearly indicates that young men simply
commitmore seriouscrimesthanwomen
or older peopledo.

Thedistinction betweenracialdiscrixnina
tion and racial disparity is too often
glossedoverin researchandthe debateon
this issue. Discrimination occurs if offi
cials of the justice systemmake ad hoc
decisions based on an offender’s race’
rather thanon clearly defined,legitimate
standards.In contrast,racial disparityoc
curs when fair standardsareappliedbut
the incidenceis different for racial groups.

Numerousstudieshave attempted to es
tablish whether the racial disparityis due
to discrimination in the criminal justice
systemor to otherfactors. Theresultshave
beenmixed,largely becausethe analyses
in most studies have failed to control for
a range of variables related to imprison
ment for example, conviction crime,

criminal record,anddemographicfactors
and for the possibility that many of these
variablesmaybeproxiesfor race.

We conductedan analysis that controlled
for thesevariables and examined the
proxyissue,usingdataonCaliforniasen
tencingpractices.The studyfocusedonly
on sentencingprison or probation and
length of term for offendersconvictedof
6 felony offensesin California. Thus, it
did not addressissuesof possible dis
crimination in arrestsandprosecution or
in capital sentencing,andits resultsmay
not apply to other states.

RESEARCH BACKGROUND

Two recent studies have addressedthe
racial question by examining the correla
tion between imprisonment and crime
committed, on the basis of 2 different
measuresofthe latter. Blumstein’ focused
on arrests, controllingfor number of of
fenders of each race arrested for each
crimetypeandassumingthere wasnobias
in processingthese arrests.Under these
conditions,he estimated that 43% of the
prisoners in the United States would be
black,an estimate5 to 6 percentagepoints
below the actual percentage of black
prisoners.

Langan2examinedracial disparities in im
prisonment usingdataonvictims’ respon
ses about the race of those who commit
crime. His study used data from the Na
tional CrimeSurvey NCS,conductedby
the U.S. CensusBureau on a nationally
representativesampleof households.The
NCS investigators inquiredabout crimes
thesehouseholdsexperiencedincluding
crimesnot reportedto thepolice andthe
race of the criminals who committed
them. This approach frees the data from
any racial bias that might stemfrom who
reports crime or from police arrest or
prosecutiondecisions.Langanfoundthat
thepercentageofblack prisonerswasonly
4 to 5%higherthan would be expectedon
the basisof theNCS data.

Neither Blumsteinnor Langancontrolled

for legitimatesentencingfactors suchas
the offender’s prior record andvictim in
juries that might explain the 4 to 6%
differencetheir studiesfound. Theneedto
control çor such factors is illustrated in
Kleck’s review of 57 studies that ex
amined racial discriminationin sentenc
ing RDS.He found that26 studiescon
tradicted the RDS hypothesis, 16 had
mixed results, and 15 found evidenceof
bias. For 13 of the studies that found
evidence of bias, Kieck concludes that
they:

failed to include eventhe mostrudimentasy
controls for the defendant’s prior record
andthus failed to eliminatethe possibility
that black defendantsreceivemore severe
sentencesthan whites becausethey
generally have more serious official
recordsof criminalbehavior.Only 2 out of
24studieswhich introducedsuchcontrols
showedconsistentevidenceofRDS and I
ofthese2failed to controlfor offensetype
4, p. 274

Kleck’s andothers’ reviewsof the racial
disparity literaturesuggestthat, in studies
which control for factors legitimatelycon
sidered in sentencingdecisions,thesefac
tors often account for most or all of the
observed racial disparities. This is espe
cially true for studies that focus on of
fenders outsideof thedeepSouth.

An importantexception to this trend was
a study Petersilia conducted on 1400
male prison inmates in California,
Michigan, and Texas. Petersilia found
that, in thesestates,courtstypically ian-
posedheavier sentenceson Latinos and
blacksthanon whiteswho wereconvicted
of the samecrimes andwho had similar
criminal records.Further, theminority in
mates also tended to receive and serve
longer prison terms than their non-
minority matchedcounterparts.

Petersilia expressedseveral concerns
about the data in her study5 andurgedthat
it be replicated. These concernsranged
from the reliability of data sourcesto the
lack of detailed information about the
inmates’ crimes and prior records. She
alsospeculatedthatfuller implementation
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of determinate sentencing guidelines . in e al group
might changecourt and parole decisions
markedly. Thesesentencingrefonnswere
instituted, in part, to reducejudicial dis- . . race*
cretion and the influence of factors not . . %
legally relevant in criminal sentencing. . . . : 0 * : : *

Our study examined racial bias control- : * :. 32 2
ling for the nature of crimes committed, * 27 32 41
prior record, other offender charac- : . . .
teristics,andrace.It useddataon sentenc- 1 .‘ * . 43 25 *
ing in California after the state imple- ***

36 * 32
mented its 1977 DetenninateSentencing . .
Act. Although previous studies are not . 33 31 * * * 3
directly comparable to the present one, * .. .

sometentativesupportfor reducedracial 9 17
disparity after implementation of deter- ‘ 22
minate sentencing is suggestedby the . :
presentstudy. . 5 15 * * 4

. - . . 15 *
ANALYZING SENTENCING . ; . . . . . . .

DECISIONS . ‘ 58:. * *
. -i.... , .33. c.

Overview.Our analysesfocus on 2 sen- . . .. . : .

tencing decisions separately: i the . . . becaueofro g

decisionto sendan offender to prison or . .
put him on probation andii the length of . . .
term imposedon those imprisoned. We s . * * .
conducted 3 separate analysesfor each . . .
decision:Thefirst identifiesby conviction : . . . :‘.

crime what percentageof black, Latino, . . . . . . . . .

and white offendersreceivedprison or . .
‘‘ . .

probation sentences,andwhat the average .. . . .

lengthsof their prisontennswere. This . umber e * icnons . . . :,

step establisheswhether there are racial : * * uán’ *
disparities in sentencingbasedonconvic- . . . . . . . . . .

tion crimealone.The secondanalysis ad- . . ,siiitenns ; - * .

dresses2 questions:First,controlling for Numberáfjueñile incrdenflons
offenseand offender characteristics that .. . . . . Nwnber!fpñibstionreocstions
legitimately enter judicial decisions,are . * . . . Firstconvictionbeforeaje 16?
there still unexplainedracial disparities in . . . : * ** First inçsicer4tionbeforeage 16?
sentencing?Second doesadding race to . ‘ . . . .

Osiadnltlobation4amle?
thosefactors addany explanatozypower? * .

: :. OnIf1Cmit prubation/jrole?

The third analysis seeks to determine . . . Recent yearreleasedfrom mcarcersuon?
. . . . . Weaponmvolvedm offense?

whetheranyofthe other explanatory van- . - . . : . My injuly causedin offense?
ables is a proxy for race - that is, dcesit . .. . .. . . Any vulndablevictims?
maskracial effects? T . * . * Offenderknownor inlatedto victim?

. . . : My acèthisplies?K : . *
Samples.Our samplesof prisoners and . . . . . : * gra7ir

offenso?

probationers camefrom data collectedby . : . . ‘ * : Demographici * . . .

the California Board of Prison Terms * * . ‘ . . . . . . . . nigh sthocil gisddate?
CBPT on all offenders sentenced to . . Employed? * . . .

prison in California in 1980 and on a * .: - * .Msrried?:: . :
* : .

sampleof thosesentencedto probation in . . . . living with spouselkids? .
Superior Court during that same year. . . Living wiri parents? . . .
This was a 1-time collection effort under- .. . . . %fl 5wfal problems? *.

written by the legislature for purposesof . . . t’ . . : .

analyzing consequencesof implementing . : . Th*
26-30? :

theDeterminateSentencingAct. To our
. . . .

: .
knowledge,the resulting databaseis uni- recessij.rith,&s . . . . ;
que: it containsthe richest sourceof infor- . . ... ? .

mation in the country for analyzing im- . . Public defend

ttomey?

prisonnient decisions, albeit for only 1 . . vge eØ . . * . .
year. 0 * seldase? :. : . . .

The database contains detailed informs- * .

tion on the offender’s criminal, personal,
and socioeconomiccharacteristics aswell : I
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asimportantaspectsof thecaseanddetails
of courthandling. From both the prisoner
andprobationer samples,we selectedall
the adult males who were convictedof
assault,robbery,burglary,theft, forgery,
or drugoffensesthat is, crimesthat could
result in either a prison or a probation
sentence.

The CBPT drew its probationersample
from 17 highly populatedurbancounties.
These counties accountfor 80% of the
felony convictions in the state. Because
the probabilityof being incarcerateddif
fers amongcountiesandcrime types,we
restrictedtheprisoner sampleto offenders
from these same17 counties. We also
weighted the prisoner and probation
samples to provide an accurate repre
sentation of the true proportions of
prisonersand probationersin thesecoun
ties. We have describedthe weighting
proceduresand their effect on sample
sizes6they hadno impact onthe percent
agedistributionof offendersby race.

Variables. Racial bias in sentencing
would be evidencedby disparitiesin the
in/out decision that is, whether the of
fenderwassentto prisonorgrantedproba
tion or the length of the prison termim
posed,or both.We examined4 groups of
correlatesof these2 outcomes:i charac
teristics of thecrimefor example, theuse
of a weaponby the criminal and the
offender’s prior record,ii theoffender’s
demographic characteristics including
age, iii processvariables such as
whether the offender had a private attor
ney, andiv the offender’s race.

Choiceofstatisticalmodels.Weuseddif
ferent modelsfor the in/out decisionand
the length-of-term decision7. For the

* in/out analyses, we used Fisher’s linear
discriniinant function. For computational
ease,this wasdoneusingOLS ordinary
leastsquaresmultiple regressionto fit a
0-1 variableindicating this decision.If b
is thevectorof estimatedregressioncoef
ficients from OLS, the maximum
likelihood estimatesof thecoefficientsfor
Fisher’s lineardiscriminantfunction are
given by kb, where k = n/SSE, n is the
samplesize, andSSEis the residual sum
of squaresfrom the 0-1 regression.Thus,
all significance probabilities areunaf
fected by the choice between OLS and
discriminant function analyses.We used
OLS for the analysisof the log of the
length-of-prison term analyses because
this outcomewasacontinuousvariable.

PRISON OR PROBATION: IN/OUT
SENTENCING

In our 17-county sample of convicted
felons, 44% of the blacks, 37% of the

Latinos, but only 33% of the whites were
sent to prison 10% of the whites were
Asian,Indian, or other.

The distribution of prisoners and
probationers by crime type and racial
group is shown in Table 1. These data
showthat black andLatino offenderswere
more likely to go to prison than white
offenders,especiallyfor assaultanddrug
offenses.For example,39% of thosesent
to prisonfor assaultwereblack, whereas
only 27% of thosewho receivedprobation
for this crime were black. Table 1 also
revealsproportionaldifferencesin racial
representation across crime types.
Latinos constituted more than half of
those convictedof drag crimes, for ex
ample, but less than 25% of those con
victed of theft or forgery.

Our analysesof the in/outdecisionsought
to establishwhetherthesedisparitieswere
explained by differencesin sentencing
variables besidescrimetype.Table 2 lists
the variables that were available for
analysis.

This part of the analysis consistedof 4
steps.In step 1, we groupedtheprisoners
and probationers convictedof the same
crime together, thereby reforming 6 of
fensegroups.Wethendivided eachgroup
randomly into 2 subgroups,A and B,
forming 12 subgroups 2 for each of 6
crimetypes.

In step2, ie usedthe procedureswe have
described to construct 2 discriminant
rules to predict the in/outdecisionineach
of the 12 subgroups.Rule 1 usedall the
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priorrecordandcrimecharacteristics,and
all the offender demographicvariables
that hada statisticallysignificantcorrela
tion with the in/out decisionand/oradded
significantly to theoverall prediction of
thisdecisionwhenusedwith other prior-
recordandoffensevariables. Rule 1 also
usedall theprocessvariables.Rule 2 used
all the foregoingvariablesplusrace.

The OLS regressioncoefficients in the
total sampleof offendersin eachcrime
type areshownin Table3.

In step 3, we applied rule 1 developedon
subgroupA to all the offendersin sub
group B to predictwhetherthey would go
to prison, andappliedrule 1 developedon
subgroup B to all the offenders in sub
group A. These2 subgroupswere then
recombinedanda countwasmadeof the
numberof offendersin eachgroup whose
predicted in/out statuswas the same as
their actualin/out statuswhere the num
ber predicted to be incarceratedwas set
equal to the number who were incar
cerated. We then inserted thesecounts
into the fonnulabelow to compute the
percentage of cases whose status was
predictedaccurately:

Step4 wasthe sameasstep 3,except that
we used rule 2 rather than rule 1. The
difference in accuracyof the predictions
betweensteps 3 and 4 is a good index of
the effect of race on the in/out decision,
becauseanoffender’s datawere not con

sidered in computingthe equation usedto
predicthis sentencingdecision.

How well the actualin/out decisionscoin
cided with the predicted decisionsbased
on rule 1 and rule 2 is shownin Table 4.
For 4 of the 6 crimes,predictiveaccuracy
doesnot improve when raceis considered.
Thetwo exceptionsarerobberyanddrugs.
However, in both cases,the inclusion of
race improved accuracy by only 1%.
Moreover, racial disparitieswere not the
samefor the 2 crimes.For robbery,blacks
hadarelatively higherandLatinosa lower
probability ofgoing to prison, whereasfor
drugs, Latinos had a higher probability
and white offenders had a lower prob
ability.

The variables that were predictive of
goingto prison for 1 crimeweregenerally
thesameasthosefor another crime. They

were:

* Having multiple current conviction
counts, prior prison terms, and
juvenile incarcerations.

* Being on adult or juvenile probation
or parole at the time of the current
offbnse.*yng beenreleasedfrom
prisonwithin 12 months of the current
offense.

* Using a history of drug or alcohol
addictionorboth.

* Being over21 yearsof age.

* Guingtotrial,asopposedtopleading
guilty.

* Not beingreleasedbeforetrial.

* Not being representedby a private
attorney.

Acrossall crimetypes,we predictedwith
80% accuracy which offenderswould be
sentencedto prison. Adding race to the
predictionformulasdid not improve this
accuracyrate by even1%.

Theseresultssuggestthat, oncewe con
sider theother factors relatedto sentenc
ing, knowing theoffender’s racedoesnot
improve our ability to predictwho will be
sentencedto prison or probation the
in/outdecisions.This implies that, for our
samples,anyracial disparityinsentencing
does not reflect racial discrimination.

However, it isstilipossiblethat othervari
ables may be proxiesfor race. In other
words, the relation of thesefactors with
racemay hide raciallybiaseddecisions.
To address this concern,we examinedthe
relation betweenthe in/out decisionand
offenseandoffender characteristicsin 2
ways.

We first examinedtheextenttowhichrace
wascorrelatedwith eachof the predictors
usedin rule 1. The resultsof this analysis
showedagainthat a potentiallyhighcor
relationbetween the predictorsandrace
did not mask racial bias in the in/out
decisions.For example, the best single
predictor of going to prisonwasthenum
ber of conviction counts."Counts" refers
to the numberof separate crimes the of
fenderwasconvictedof duringthecurrent
court proceedings.Within a given crime
type, all 3 racial groups had about the
sameaveragenumberof countsfor ex
ample, the valuesfor black, Latino, and
white burglars were 1.3, 1.2, and 1.3,
respectively. Similarly, the percentages
ofblack,Latino, andwhiteburglarswhose
caseswent to trial asopposedto being
settledthroughplea bargaining were7,7,
and5, respectively.

To pursue the matter further, we inves
tigated whether race effectswere hidden
by measuring the degree to which race
wasrelated to the predictedprobability of
imprisonment generated by rule 1 in the
analysis above. We found that with 1 ex
ception, less than 1% of the variance in
thesepredictions could be explained by
offender race. The exception was drug
crimes,where race accounted for 7% of
thevariance.Moreover,drugcrimeswere
the only type for which race, by itself,

Percentage rNumbermncaed Numbergivenprobation
predicted = 100 X who were predicted - who werepredictedto
accurately to be incarcerated be givenprobation

Total numberof offenders

Table4. Percentageof offenders whosepredicted in/out sentencewasthe sameastheir
actual in/out sentence.

Conviction
crimetype

Rule 1:
without
race

Rule2:
with
race

Assault 80 80
Robbery 80 81
Burglary 80 80
Theft 81 81
Forgery 76 76
Drugs 83 84

Table5. Averageprisonterm imposed,by raceandcrimetype.

Prison termmonths for
Offenders

Assault Robbery Burglary Theft Forgery Drugs

All 48 58 32 26 27 36
Blacks 49 57 33 26 29 35
Latinos 47 58 31 26 26 37
Whites 48 59 33 26 26 35
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explainedmorethan2% ofthevariancein
the in/out decision9.Latinos convictedof
drug crimes had a higherprobability of
imprisonment, even after the factors
known to affect the in/out decisionand
measuredhere are statistically control
led. Taken together, these findings
demonstratethat thevariablesmosthighly
correlated with the in/out decisionarenot
proxies for race.

LENGTH OF PRISON
TERM IMPOSED

Under California’s 1977 Determinate
SentencingAct, judgesmayassign1 of 3
specifiedtermsshort,middle,or long for
eachconviction offense.The Act further
instructsjudgesto imposethemiddleterm
unlessthere areaggravating or mitigating
circumstances.If the short or long term is
imposed,the judge must specify the cir
cumstancesthat led to theselectionof this
term in the sentencing documentation.

Enhancementsfor particular aggravating
circumstances,such as prior recordor
weaponuse, must be formally pled and
adjudicated. The Act was designed to
"eliminatedisparityandprovide uniform
sentencesthroughoutthe State" [Califor
nia PenalCode 1 170.a1].

Petersilia5 found that minority offenders
sentencedto prison beforethis Act be
camelaw werelikely to receivesomewhat
longer sentencesthanwhiteswhoseoffi
cial criminal records showed them
similarly culpable. The CBPT prisoner
databaselet usexaminewhetherthis trend
still held for offendersincarceratedafter
the Act becamelaw.

The high degree of agreement in the
average mean prison term imposed
acrossracial groups is shown in Table 5.

None of these meansdiffered by more
than 3 months.Moreover,an analysisof
varianceindicated that within a crime
type, the meanswerenot different from
eachother by a statistically significantP
0.05 amount.Acrosscrimetypes,the of
fenders in 1 racial group did not tend to
receiveshorteror longer sentencesthan
thosein anothergroup.

We alsousedOLS regressionto examine
how well offender prior record, offense
variables, offender characteristics,
processvariables,and race predicted the
length of the prison tenn imposed.The
dependentvariable for theseanalyseswas
the log of the length of the term imposed,
Again, we found that including offender
racein the regressionmodel did not im
prove predictive accuracyfor any of the 6
crimes studied.Thus, offender race did
not appearto influence prison sentence
lengths.

The regressionmodel andthe percentage
of varianceexplainedfor eachcrime are
shownin Table 6.Thesemodelspredicted
with about 70to 80% accuracywhetheran
offender received a sentence that was
above or below the median sentence
which correspondsto a 40 to 60% im
provementover chance.

CONCLUSIONS

Takentogether, our findings indicate that
Californiacourtsaremakingracially equi
table sentencingdecisions.The racialdis
parities apparent in thein/out decisionare
notevidenceof discriminationin sentenc
ing - once we control for relevantcrime,
prior record, andprocessvariables. This
fmding held for 5 of the 6 of the crimes
studied assault,robbery, burglary, theft,
andforgery. Drugcrimesweretheexcep
tions, whereLatinosfaceda higherprob
ability of imprisonment. We found no
evidenceof racial discrimination in the
length of prison term imposedfor anyof
thecrimesstudied.

It isalso clearthat the othervariablesare
not proxies for race - that is, they are not
masking what are actually racially in
fluenceddecisions.Moreover,sentencing
decisionswere predictable, even though
outdatabasecontainedonly someof the
many variablesthat legally canbe con
sidered in imposing criminal sentences.
For example, we did not know in multi
ple-offender robberieswhetherthedefen
dant was the ringleaderor just the driver
of the getawaycar, andwehad no way of
measuringthe credibility of witnesses.
Nevertheless,in more than 80% of the
cases,we predictedaccurately whether
the offender would receive prison or
probation; including offender race in the

Table 6 OLS regressicmresultsfor the lengthofpnsontermimposed

Variable Assault Rob6esy Burgazy Thaft Forgery Drugs
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-

V
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Adj lsq 0 0 £038 22 020

*p005**p.lJlfl’. *
,S

October 1990tTheAdvocate40



formulas did not increasepredictive ac
- curacy.

The current study did not examine
decisions made at other justice system
decisionpointsthosemadeby thepolice
and prosecutornor did it examinethe
more global relation betweenpovertyand
minority representationin the justicesys
tem. The presentstudy doesshow,how
ever, that 2 very important sentencing
decisionsdo not show evidenceof dis
crixninationagainstminority offenders.

At this point we cannot tell why the
presentresultsdiffer fpm those of the
earlierCalifomiaresult?.A tentativecon
clusion could be that California’s Deter
niinate SentencingAct hascontributedto
racial equityin sentencing.However,be
causeof differencesbetweenstudies,this
remainsanopenquestion.

STEPHEN KLEIN
JOAN PETERSILIA
SUSANTURNER
Criminal JusticeProgram
RAND Corporation
SantaMonica, CA 90406
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Race and pUnishment
A study of all murder convictionsin Georgia from 1973
to 1979 produced these results:

1,502black victims

J
973 difte victims

1,438
blacks

murdered
blacks

1%
given the

death
penalty

745
whites

murdered
whites

228
blacks

murdered
whites

64
whites

murdered
blacks

3%
given the

death
penalty

1985.

L.
given the

death
penalty

SOURCE:NAACP Legal DefenseFund and AP
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CRIME, PUNISHMENT AND PUBLIC OPINION
A SUMMARY OFRECENTSTUDIESAND THEIR IMPLICATIONS FOR SENTENCING

Recentsurveysof public opiniononcrime
andpunishmentcontain importantinfor
mation for considerationof sentencing
practices andpolicies. The surveysyield
somesurprisingresultswith implications
for those involved in the sentencing
process.

Someof the most significantfindingsof
recent public opinion polls challenge
many common assumptions.Thesefind
ings are:

* The public believes that prisons
shouldbe morerehabilitativeandless
punitive.

* The public becomesvery supportive
of alternativeswheninformed about
the costof prisons andthe effective
nessof alternativestoincarceration.

* Mostpublic officialsandcriminaljus
tice personnel,including legislators
andjudges, hold supportiveviews of
rehabilitation which are similar to
thoseheldby thegeneral public.How-
ever,theseofficialsoften perceivethe
public asvindictive and hostile to al
ternatives.

* Public officials are reasonablywell
informed about some aspectsof the
criminal justicesystem,but they are
strikingly misinformed about others.
This misinformationmay discourage
supportfor alternatives.

Public Attitudes on Crime, Courts, and
Prisons

* Public opinion datafrom polls con
ducted since 1975 document the
prominencethough not dominance
of ctime asan issueofpublic concern.

A 1986 report by The Public Agenda
FoundationPAF, Crime and Correc
tions: A Reviewof Public Opinion Data
Since 1975,statesthat while polls show
that the public believescourts are "too
lenient on criminals," the public also
believespovertyand unemploymentare
moresignificant as causesof crime.The
reportdocumentsa lack of confidencein
pleabargainingand in the courtsthemsel
yes, exceededonly by the even greater

lack of faith inprisons.

* To an unusualdegree, answers to
questionsaboutthe goals of prisons
are influenced by the wording of the
questionsin differentpo11s.

Gallup andother polls showpublic com
mitmentto stiffer sentencesandstronger
rehabilitativeprogramsfor offenders.

Polls indicate that peopleare generally
reluctant to spend tax monieson prisons,
particularly if given a choiceof spending
money on police, aid to dependent
children,or job creationprograms.

* Thepublic believesthe primarygoal
of the criminaljustice systemshould
beto preventcrimebeforeit happens.

Crime and Punishment:The Public’s
View,a secondreportby thePublicAgen
daFoundationandpublishedby TheEdna
McConnell Clark Foundationin 1987,
usedin-depthfocus group discussionsto
exploreunderlyingpublic perceptionsand
sentiment.The PAPanalystscontrastthe

public’s stress on prevention with the
focusof justiceprofessionalsonrespond
ing to crimeafter it occurs.

People in the focus groups wanted
prisonstobe "corrective,"not instru
mentsof vengeance,but they did not
believethat prisons do much to "cor
rect" While peopleunderstandthat

- overcrowdinghindersrehabilitation,
they do not know the full extent of
overcrowding in today’s prison sys
temsand its impacton prospectsfor
rehabilitation.When informed of the
effects of overcrowding - prison
violence,suicides,idleness- people
becomequite concernedabout this
problem.

Alternativesto Incarceration

* The public favorsalternativestoincar
cerationnot so much as a meansof
reducing,overcrowding but because
theybelieveprisonsfail toaccomplish
theirobjectives.

When presentedwith facts from actual
cases, including a multiple vehicular
homicide, focus group participants
favored alternativessuchas community
service,restitution, and drug treatment.
Somewhatinconsistently,thereport notes
that focus groups would have excluded
violent as well as repeat offenders and
drug dealersfrom alternative sanctions.
Focus group participants apparently
defmed"violentoffenders"by the charge
placedagainst them, rather than a profile
of individual character.

* Research shows significant public
suppedfor alternativesto prison for
nonviolentoffenders.

Resultsfrom severalotherrecentpolls-

in North Carolina, South Carolina, Ohio,
and nationally - are reportedby Russ
Immarigeon in an article, "Surveys
Reveal Broad Support for Alternative
Sentencing"TheNationalPrisonProject
Journal,Fall 1986.Onepoll, undertaken
for the North CarolinaCenteron Crime
and Punishment Hickman-MaslinRe
search, Co,fidentialAnalytical Report,
found strong supportfor alternativesfor
non-violent first-time offenders in the

PiR

* Surveysalso show that most people
believe incarceration fails to
rehabilitate.
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state. The poll found, though, that this
supportdeclinedfor moreseriousoffen
ses,includingpossessionof stolen goods,
breakingandenteringa houseorstore,and
embezzlinga large sum of money.

The North Carolinasurveyfurtherinves
tigated survey respondents’ opinions
about alternatives after informing them
aboutprisonconditions,thecostof incar
ceration,and alternativesprograms. The
poll found that particularly after being
informedof the costsof prisonconstruc
tionandoperation,supportfor community
alternativessentencingrose more than
25%. Moreover, once informed, respon
dents tended to favor alternatives for
repeatoffenders aswell as first-time of
fenders.

Policymakers’AttitudesandPerceptions

* Pollsand studiesalsorevealthatin the
area of criminal justice,public offi
cialsdo not accuratelyperceivepublic
opinion.

This wasdemonstratedquite clearly in a
report by researchersStephen D. Got
tfredson and Ralph B. Taylor, "Public
Policy and PrisonPopulations," Judica
ture,October-November1984,basedon
a study of correctionsreform efforts in
Maiyland in 1980. The authors that the
public, "contrary to general belief’ was.
not especiallypunitive, but insteadsup
ported the goal of rehabilitation along
with deterrenceandincapacitation.Fur
ther, the public and policymakers’ at
titudes were similar "almost without ex
ception." But policymakers incorrectly
perceivedpublic attitudesto be punitive
and, echoingwhat they erroneously as
sumed to be public opinion, opposed
reform initiatives in Maryland.

A 1985study by theMichiganPrison and
Jail OvercrowdingProjectreachedsimilar
conclusionsabout decisionmakersin that
state Perceptionsof Criminal Justice
Surveys. When Michigan decision-
makerswere askedto estimatepublic sup
port for alternatives, they grosslyunder
estimatedthat supportto be 12%, com
pared to theactual levelof 66%. Defense
attorneys and alternativesprogram ser
vice providers strongly favored alterna
tives,andwerecloserthan other groups to
the attitudes of the generalpublic.

As in Maryland, decisionmakers in
Michigan may have developed overly
punitive policies based.on an incorrect
assessmentof public opinion. It appears
that in both states,a basefor reform ex
isted which would have been used by
political leaders to develop creative
responsesto crimeand justiceissues.

* Many statedecisionrnakerslack cer
tain knowledge about their own
criminal justicesystem.

When Michigan decisionmakers were
asked to provide estimatesof key facts,
such as the numberof reported felony
crimeswhich resultedin arrest,convic
tion, and jail/prison sentences,their es
thnateswerefrequentlyquite inaccurate.
In other areas, such as the number of
felony convictionsleading to prison sen
tences and the numberof trials versus
pleas,thedecisionmakersweremuchbet
ter informed.While decisionmakerswere
knowledgeable about their own areasof
the criminal justice system, the re
searchersconcluded that, acrossgroups,
"it appears that decisionmakers have
grosslyoverestimatedthe effectivenessof
the criminal usticesystemandits impact
uponcrime.’

* Decisionmakers in the Michigan
study "overestimatedthe proportion
of all crimethat is violent or person-
related."

This kind of information suggeststhat
decisionmakersare misinformedin ways
which maybias them againstalternative
sentencingprogramsand reformswhich
reducereliance on incarceration. If, as
pollsindicate,peopleareopposedto alter
nativesfor "violent" offenders,it is likely
that thedecisionmakerswhooverestimate
the incidenceofviolentcrimewill be less
inclinedtosupportalternativeslegislation
for anyclassof offendersthan they would
if correctlyinformed.

Implicationsfor Criminal JusticePolicy

* Thesepublic opinion surveys offer
importantinformation for developing
public supportfor sentencingalterna
tives.Among the mostsignificantis
suesarethe following:

1. Relativelyweakpublic supportfor in
carceration- The surveysshow that the
public wantsprisonsto both punishand
rehabilitate,yetknows that prisons fail at
rehabilitation. Thechallengein proposing
alternativesto incarceration,therefore,is
to demonstratethat alternativesare much
more effectiveat rehabilitationand that
they incorporatepunitiveaspectsas well,
includingcommunityservice,restitution,
intensivesupervision,etc.

2. Limitedcost-benefitsof prison - Polls
revealthatthepublic’s reluctanceto spend
moneyonprisonswhenoffered a rangeof
other options, including police services,
welfarebenefits, and job creation. The
exorbitant costs of prison construction
over $50,000a cell and incarceration
about $20,000a year shouldbe com
pared to other socialservicesandthecosts

of alternativesto incarceration.

3. Individualizedsupportfor alternatives
- Public supportfor alternatives to incar
cerationis muchgreaterwhendiscussed
in termsof individual defendantsandvic
tims than in the abstractThus,given the
facts of an individual case,peoplemay
support an alternativesentencingplanthat
they might opposeif just askedabout a
particularcharge and its appropriateness
for alternatives.Thus,individualsentenc
ing plans may be viewedfavorably on a
case-by-casebasis even when if public
seemshostiletonon-incarceratingsenten
ces.

4. Policymakerandjudicial supportfor
alternatives- Althoughthere areavariety
of attitudestoward prisonsand alterna
tives,boththepublic andpolitical leaders
generally arereceptiveto alternatives in
certain cases.Unfortunately, public
leadersoftenopposealternativesbecause
theybelieve that the public doesnot sup
port them. Legislators needto realizethat
public support for alternatives and the
conceptof rehabilitation doesexist and
needsto be discussedin ways that will
increaseits appeal.

THE SENTENCING PROJECT
918 F Street,N.W., Suite501
Washington, D.C. 20004
202 628-0871
FAX 202 628-1091
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MENTAL ILLNESS PREVAILS IN URBAN JAILS

A trio of serious mental disorders -

schizophrenia,severe depression and
mania - are2 to 3 times more common
amongmenin urban jails thanamongmen
in the population at large, a study of
Chicagoinmatesindicates.

Althoughno one hasdemonstratedanin
creasein the imprisonmentofpeoplewith
mentaldisorders,jails areill equippedto
dealwith sucha large numberof severely
disturbed individuals, asserts
psychologist Linda A. Teplin of
NorthwesternUniversityMedical School
in Chicago.

"Teplin’s studyclearly showsthe extreme
prevalenceof mentaldisordersin urban
jails," sayspsychologistJohn Monahanof
the University of Virginia in Charlottes
ville. "In many cities today,jails function
asmental hospitals."

More than 6% of all men arrestedfor
misdemeanorsor felonies - about 1 in 16
- suffer from severementaldisorderupon
arrivingatjail, Teplin observesin theJune
American Journal of Public Health,
Many jails do not screenincoming in
matesfor mental disturbancesor make
referralsto nearbymentalhospitals, she
maintains.In her view, mentally disor
dered individuals who have committed
minor crimes,suchastrespassingor dis
orderly conduct, should be sent to such
facilities.

Increasedfunding is urgentlyneededfor
the developmentof innovative treatment
programs in jails, sheadds.

Teplin randomly recruiteda group of 627
mensentto theCookCountyIll. Depart
ment of Correctionsjail betweenNovem
ber 1983 and November 1984. Mis
demeanorsandfelonieswereaboutevenly
split in the sample.Clinical psychologists
interviewed the men in a soundproof
booth placed within the intake area.
Volunteersrespondedto a standardized
psychiatricinterviewdevelopedat theNa
tional Institute of Mental Health NIMH
in Bethesda,Md.

Teplin then comparedthe study group’s
current and lifetime rates of
schizophrenia,severedepression and
maniawith thoseof the U.S. adult male
population, as detailed in a previous
MIMH studySN: 10/6/84,p.212.Less
than 2% of thegeneralpopulationcurrent
ly suffers from any of the 3 disorders,
whereasthe urban jail rate surpasses6%.
Almost 4.5% of theU.S.population has a
history of schizophrenia,severedepres
sion or mania; the inmates showed a
lifetime rate of 9.5%.

Young black men makeup much of the
jail population,but the study statistically
controls for raceandage,Teplin says.

Becausepoorestimatesof mental illness
among inmatesare unreliable,shecon
tends,the new results cannotshow that
peoplewith severemental disordersare
increasinglyshuntedinto jails. Of 18
studiesof mentally disorderedoffenders
injailsconductedbetween1976and1986,
only 4 usedrandomsamples,and none
accountedstatisticallyfor the low rates of
schizophrenia,depressionand mania in
the generalpopulation, shesays.

But the Chicago study provides evidence
thatmentalillness isbeing"criminalized"
in large cities, Teplin holds. Currentjail
ratesof mentaldisorderswere more than
3 times greaterthan currentpopulation
rates - a much higherratio than that for
lifetime prevalence rates. Thus, she as
sorts, many arrests occurred"during a

periodof activeillness."

Over the past 15 years,many mental
health professionalshavemaintained-

without the benefit of solid empirical
evidence- that the nation’sjails havein
corporatedever-largernumbers of people
with mentaldisorders.Oneestimateput
the total numberof mentally ill and
retardedjail inmatesat 600,000 SN:
6/30/84,p.4O5.

Teplin’s findings fuel the argumentthat
"the needfor mental healthservicesby
inmatesis great,and probably growing,"
writeDouglasShensonof theMontefiore
Medical Centerin New York City and2
colleaguesin an editorial accompanying
the newreport. They cite severalreasons
for this trend. The large-scalereleaseof
patientsfromstatementalhospitals in the
early 1970s,strict newcommitmentlaws
and the scarcity of low-income housing
have put many disturbedpeopleon the
streets,they note.The lack of community
mentalhealthcare clinics keepsthemon
the streets, increasingthe likelihood of
arrestsfor trespassing,vagrancy or dis
turbingthepeace.

Moreover, greater numbers of substance
abusersarebeingsentto jails and prisons
the editorial’s authors point out. Teplin
contends that mentally ill substance
abusersmay be among the most vul
nerable to arrestbecausethey haveaccess
to few treatmentalternatives.

Whilenotingthat the relationshipof drug
abuse to mental disorders and crime
remainsunclear,Monahansays,"Teplin’s
dataprovidea goodpictureof urbanjails
in theearly 1990s."

B. BOWER

Reprinted with permission from
SCIENCE NEWS, the weekly
newsmagazineofscience,copyright 1990
by ScienceService,Inc.
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RESPONSIBILITY BASED
ALTERNATIVE SENTENCING

At theAugust,1990Alternate Sentencing
Conference produced by Kentucky’s
AOC and DPA in conjunction with the
Washington D.C. based Sentencing
Project, judges, prosecutors, probation
and parole officers, defenseattorneysand
DPA sentencingspecialistsdiscussedal
ternatives to prisonsentences.

As we learned,creativesentencingplans
in some casespresented to judges can
meettheacceptedsentencinggoalsaswell
or better thanprisonsentences.hmovation
can createmore effectivejudicial sentenc
ing.

* For judicial andpublic acceptance,alter
nate sentencingplansmust:

1 berealistic;
2 include achievable behaviorsfor the
cient
3 avoid building a failure;
4 be punishment

FACING UPTO KENTUCKY’S
SENTENCING REALITIES

Kentucky’s citizens, legislatureand its
criminaljustice systemhave to face up to
Kentucky’sharshsentencingrealities:

I. it costsa lot to imprison;
2. therearelimited prison spaces;
3. weare ator fastapproachingthe fact that
when onepersonis sentto prison, another
is released.

WE MUST IMPRISON
THE RIGHT PEOPLE

Kentuckywill alwayshave limitedprison
capacity. We will never have unfilled
prison cells with this harshreality. We

must makesure that only those mostin
needof prison are sent there. Defense
attorneys, prosecutors and judges will
haveto learnto consider alternate senten
cesfor defendantswhowouldnormallybe
sentencedto prison. The public needsto
be aware that their concernsfor punish
ment andrestitutioncanbe addressedef
fectively with an alternate sentence.The
legislature needsto review our punish
ment lawsHJR 123 establisheda legisla
tive TaskForceon sentencesandsentenc
ing practices remembering that punish
ments cancomein many forms and that
for a punishmentto be effective the
criminal justice system must have the
ability to deliver an appropriate punish
ment to a specificdefendant.

If this isnot done,we will all becontribut
ing to and, effectively, causingprisoners
to be paroled who should not be released
from prison. If this is not already occur
ring in Kentucky, it will soon be the
reality. Any prison built will be filled to
capacity no matter how many we build in
Kentucky. We candeny that this scenario
will happenbutourdenialdoesnotchange
theultimatephysicalreality of one in one
out.

SENTENCE MORE EFFECTIVELY

A realistic sentencingalternative cansuc
ceedatholding thedefendantaccountable
for his actions better than prison, can in
somewaysrepairthevictim andthe corn-

Young, Allena, Johnson

Good SentencingGoals

I Punishment/Restitution/Fines
2 Public Safety/Incapacitation
3 Deterrence
4 Treatrnent/Rehabilitation/Work/

Counselling
5 Cost-effective
6 Public Policy Brady
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munity, and can increasethe chance that
thedefendantwill not repeat.

GOALS OF SENTENCING

Sentencingpurposesaremanyand varied.
Most have the overriding concernof of
fender responsibility. Good sentencing
goalsmeettheneedsof thecommunity,the
victim andthe defendant.

Most often, it is believed that the public
and judges identify punishment as the
numberone goalof sentencing.There are
many forms of punishment other than
prison. These alternateforms of punish
ment canmore effectively punish.

Deterring the defendant from repeating
thecrimeand deterring others from com
mitting this kind of crimeare alsoimpor
tant sentencinggoals with specificdeter
rence more important.

Increasingly, reparation of thevictims,
restoring or satisfying thevictim, is a sen
tencing objective.

Community reparation is alsoa goal of
goodsentencing.

Public safetyis anessentialcomponentof
sentencing.An alternatesentencecanpro
vide longer range protectionto thepublic
than prison.

Rehabilitation is a cornerstone of any
good sentencingsincebehaviormust be
modifiedwith some treatmentprocess.

PRISONS COSTA BUNDLE

We have just built the Morgan County
Prison Eastern Kentucky Correction
Complex atacostof$89,900per cell! We
couldn’tfinish it fastenough.It isalready
full. Thereare1096stateprisonersbacked
up in Kentucky jails.

In 1990-91 our Corrections Cabinet
receiveda 53% increasein its statefund
ing. Their budget jumped $76 million
from $147million to $219million.

SENTENCESARE MORE SEVERE.
AND PAROLE IS LONGER

A combinationof forcesis leading Ken
tucky to more prisonerswith longersen
tencesand lessfrequentparoles.

The legislature continuesits trendto in
creasesentencelengthsandismoreactive
in setting longer parole eligibility dates.

The ParoleBoard is drasticallyreducing
parole asa possibility:

* 1/4 of all inmatesreceivea serve out
at their 1stparolehearing;

* only 1/4 of all inmates are paroled
whenfirst eligible;

* only 113 of minunum securityinmates
.re paroledwhen 1steligible;

* 91% ofmaximumsecurityinmatesare
deferred or receivea serveout attheir
initial parole hearing;

* a minimum security inmate who
receivesa deferment at his 1st parole
hearing is given on average a 17
month setback;

* 80%of themaximum securityinmates
receivea 3 year set back when 1st
appearingbeforethe Board;and,

* serveouts haveipledin last6years.

PUBLIC MUST BE EDUCATED

Judges,defenseattorneysandprosecutors
canandmust lead in the educationof the
public andothercriminal justice actors in
understandingthe costs of incarceration
and howthe philosophyof limitless incar
ceration misusesKentucky’sverylimited
resources.

Costsand commonsensemandatethat we
confront, considerand implement alter
nate sentences.

If the public is not informedof this more
progressiveviewpoint, it is unlikely that
Kentucky’sprisoncrisis has a chanceof
being mitigated.

THE PUBLIC’S VIEWS

Public officials are generally mistaken
about the viewsof thepublic on prisons.
It is commonlybelieved that the public
only wants criminals severely punished
by imprisonment.However, the facts in
dicateotherwise.

As the article on page 42 indicates,the
public is interested in more than punish
ment. When informed,theyaresupportive
of alternatives to imprisonment.

If we careto inform the public, they will
supportsentencingwhich is more mean
ingful than prison.

JOHN DAUGHADAY, Circuit Judge
52Judicial District
Mayfield, Kentucky

DAVE NORAT
Director, DefenseServices
Frankfort

Dick

Daughaday

Venters
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SENTENCING ADVOCACY DEMANDS
USE OF LITIGATION SKILLS

"The right to effectiveassistanceof coun
sel is subservientto a defendant’sright
under Faretta to representhimself," and
in preparing to representclients at sen
tencing,criminal defenselawyerswould
do well to rememberthat "if we could
infuse the veins of our clients with our
experience,expertise,aixi education," itis
unlikely that they would "turn theirbacks
on sentencing."Our clients"would seek
ev9 legitimatesentencingoptionunder
law.

With this,VincentAprile, specialcounsel
to the Kentucky Departmentof Public
Advocacy, launched into a thought-
provoking,candid,andflerydiscussionon
effective advocacy and sentencing,
Aprile made his presentation before ap
proximately 200attorneysandsentencing
specialistsat the NationalConferenceon
SentencingAdvocacy held in Washing
ton, D.C

"Faretta told us something we, as
criminal defenselawyers,do not wantto
know," andareinclined to forget, Aprile
said,which is that "weareanextensionof
our clients." He was referring to the
United StatesSupremeCourt opinion in
Farettav. Calornia,422US 806 l975
which recognizeda criminal defendant’s
constitutionalrighttodefendhimselfif his
waiverofright to counselisbothknowing
and intelligent.

"I oncesaw Faretta in action," Aprile told
the audience,when adefendantspokeup
at his sentencinghearingto say that the
prior felony convictions the judge was
consideringhadbeenreversedon appeal.
Both the defenseattorneyand the judge
ignoredhim, apparentlythinling that the
defendantcouldn’tpossiblyknowwhathe
wastailing about. After a successfulap
peal,broughtby Aprile, thedefendanthad
a secondsentencinghearing.That hearing
wasalsofraughtwith error and when the
casewasassignedto him a secondtime for
appellate briefing, Aprile succeededin
gettingyetanothersentencinghearingfor
thedefendant.

Aprile said the trial judge called him in
frustration to seeif Aprile would accept
appointmentto representthe defendantat
resentencing,since he "knew so much
about this," Aprile respondedthat he was
an appellateattorney,not a trial lawyer,
and would need6 monthstoprepare for a
sentencinghearingin orderto render ef
fective assistanceof counsel.The judge
grantedAprile’s request,and appointed
him to representthe defendant,"partly"
Aprile thought,"out offrustrationoverthe
2 earlierreversals."Aprile’sargumentfor
areductioninsentenceprevailed,making
hisclient immediatelyeligible for parole;
the client was releasedthe following
week

DUTIES OF DEFENDANT’S REP
RESENTATION

In Estelle v. Smith,451 US 454 1981,
commonlyreferredtoasthe "doctordeath
case," Aprile said that attorneys learned
that a defendant’s right to be free from
self-incrimination continuesafter a find
ing of guilt. InEstellev.Smith,the United
StatesSupreme Court held that defend
ant’s 5thand 6thAmendmentrightswere
violated by an uncounseledpretrial
psychiatricexamination,relied upon at
the sentencingphaseof a death penalty
case to predict the defendant’sfuture
dangerousnessoneof the determinative
factors under the Texas deathpenalty
statute."It is our duty as a defendant’s
representative,"Aprilo tolddefenseattor
neys,to guard against self-incrimination
in the sentencingprocess,as well as at
trial.

Aprile, who frequently lectureson legal
ethics, lamented that criminal defense
lawyershave come to seethemselvesas
"involved in the administrativeprocess"
of sentencing."Judges should not be as
king defenseattorneysabout a defend
ant’s prior record,"he said,assuchques
tions violate the work product privilege
and the attorneyclient privilege. "The
canonsof ethicssaywe cannotallow the
judge to rely on misinformation" in
making a sentencingdetermination,he
said,butthatisnot thesamethingasbeing

the onewho providesinformation known
only to the defendantand his counsel.

If it takes a changein local rulesof court
or state ethics rules to end sentencing
practicesthat call upondefenseattorneys
to violate their ethicalduties, Aprile said,
thendefenseattorneysshould focustheir
energyon effecting thesechanges.

THEORY OF SENTENCING

"You cannotprepare or investigateyour
casewithblinderson" asto the sentencing
outcome, Aprile said. Too many attor
neys, he said,are ignoring sentencingas
they go about their investigation and
preparationfor the guilt phaseof the triaL
"You must have a theoryofsentencing,as
well as[of] trial," he said.

As anexampleof ineffectivenessofcoun
sel in sentencing,Aprile said he some
times receivesfrantic calls from counsel
after conviction in death penaltycases,
asking "Who can I call to testify for my
client?" "It’s toolateby then," Aprile said,
adding that thesameineffectivenessexists
"when the stakes are not the ultimate
punishment."

In additionto being prepared forsentenc
ing, Aprile suggestedthat attorneys "in
vestigate,prepare, and litigate issuesin
the sentencing phase the same as you
would in the guilt phase." Procedural,
statutory,and evidentiaryissuesdoesn’t
dry up during the guilt phase, he em
phasized.

"Look at the victories we won before
Mistretta got to theU.S. SupremeCourt,"
Aprile said,referring to Mistrettav. U.S.,
US SupCt, 44 CrL 3061, No. 87-7028,
Blackmun, J., 1/18/89.He pointedto the
nationwide sharing of information by
defensecounsel concerning the Federal
Sentencing Guidelines, which led to "a
focused litigation effort" and successin
many lower courts. Hecontendedthat the
same kind of focused litigation effort
could yield victories in otherareas of sen
tencing aswelL

J. Vincent Aprile, II
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Aprile advised defenseattorneysto be
more aggressiveearlyin thecase,always
looking for ways to create "leverage" for
sentencing.Begin at the guilt phase,he
advised, by arguing that the statute is
vagueor ambiguous,that it constitutesa
denial of due processor equalprotection
"Maybe the judge or prosecutorwill not
wantto battle on thoseterms," andwill
easeup at sentencingasa result.

"Whenyou got to a sentencinghearing,"
Aprile told defenseattorneys,"it isyour
courtroom,it is up to youto be prepared."
Hesuggestedthatattorneysgivethejudge
a proposedagendafor sentencing,and
"ensure that absolutely nothing happens
off the record." The first time hegavea
judge a proposedagenda,Aprile said, it
createdquitea stir,butit doesn’tanymore.
"It is thattypeof advocacy- confrontation
- that earnsrespect,"Aprile said.

BUILDING ALLIANCES

"You’ve gotto lookfor whereyourallies
will be, eventhoughit’s tough" to find
them,Aprile said,andrememberthatonly
you caneducateothersaboutyourrole in
thecriminal justicesystem.Hedescribed
meetingshisoffice which providesrep
resentationto indigentdefendantshad
had with victims’ rightsgroups."We lis
tenedto what they hadto say, andthey
said some awfully hostile things about
criminal defenselawyers." After hearing
themout, andgivingthem anopportunity
to vent their feelings, criminal defense
attorneys met with membersin small
groupswhere "we wereableto conducta
dialogue,"Aprile explained.

"Wefocusedon someof themythsof the
criminal justicesystem,"he said,one of
which is that criminaldefenselawyersask
for continuancessolelyto delay the trial.
"We told them thatthe prosecutor’scase
is completely preparedbefore the defen
dant is charged,"and explainedthat in
many cases"we askfor continuancesso
that we have an opportunity to catch up
with theprosecutor’sdegreeof prepared
ness."

In some cases,Aprile said, it may be
necessaryto seekclosureof asentencing
hearing."If youcan’tcloseit, andif there
arecourtwatchergroupsinthecourtroom,
you need to explain to them what [the
hearing] is all about, whatyou are trying
todo,"hesaid.

Aprile emphasizedthat "you’ve got to
seeksentencingleverageat every oppor
tunity," andsaidthat sometimesallies are
found in unexpectedplaces.He gavethe
exampleof a checkforgerycasewherethe
personnelof the court’s diversionpro-

gramadvisedAprile that theywere amen
able to his sentencingplan but that the
victim had to agreewith the plan as well.
Whenanofficerof the bankwhich wasthe
victim refusedto approve an alternative
sentence,Aprile wrotethe officer a 5-page
letteroutlining the reasonswhy an alter
native sentencewas appropriate in this
case.

The letterfailed to move the officer, but
the diversionprogramtold Aprile that if
hewould allow them to usehis letter asa
modelinobtainingapprovalfrom victims,
theywould "break the rule [requiring vic
tim approval]andrecommenddiversion."

Although Aprile won diversion for his
client [which would result in charges
being dropped upon successfulcomple
tion of the program], his client forged 5
more checkswhile he wasin the program.
When the diversion programsoughtto
"revoke" hisclient, Aprile constructeda
challengeto the constitutionalityof the
proceduresfollowed by thediversionpro
gram."I arguedthatasa matterof fact, if
not law, my client had complied with the
requirements of the program"by making
restitution.This potential attack becamea
bargaining chip, Aprile said,and"they let
the diversion stand,and agreedto a plea
to probation on the 5 new check
forgeries."

EARLY ACCESSTO PSI

Aprile suggestedthatcriminal defenseat
torneysaskforearlyaccesstopresentence
reports."Let thecourt knowthat if youget
it late,you will requesta continuance," he
said, observing that courts often base
rulings on court convenience-meaning
that continuanceswill bedeniedif they are
inconvenient to the court. He advised
filing a motion requestingearly accessto
the PSI, notifying thecourt that "if youdo
not get it early, and if it containsderogaL
tory information, and if you’re denied a
continuance, there will bean appeal."

When using a sentencing advocate to
developa plan for theclient, Aprile noted
the importanceof drafting a .letter of
engagement,spellingout the relationship
betweenthe advocateandtheattorney, so
thatthe attorney client privilege will cover
the advocate’s work product. If the
prosecutorseeksto openyour files to ob
tain the informationcompiledby the ad
vocate,your contract of employmentwill
"put theheatbackonthecriminal defense
lawyer."

KEEP YOUR MIND OPEN

Aprile advisedcriminal defenseattorneys
tobevigilant,keepingtheir mind opento

new ideas, because "you never know
where an idea that will help your client
will comefrom." Hecitedtherecentpopu
larmovie,A Fish CalledWanda,in which
the character Ken, who has a severestut
tering problem, is arrestedfor criminal
activity.

"Let’s supposeyou were going to repre
sent Ken. BecauseKen is pretty much
defined by his stuttering problem,
wouldn’t you want to seekhelpforKen’s
stutteringproblem aspartof hissentenc
ing plan,"Aprile asked,addingthat it may
be that Ken’s stutteringproblemis at the
root of his anti-socialbehavior. Aprile
said that theexample cameto mind be
causea magazinehe wasreadingon the
ifight to Washingtonlisted a numberof
organizationsdevotedto helpingpeople
whostutter.

"Your client is not the only person out
there with this problem,"Aprile said,and
theremay be a self-helpgroupinthecom
munitythat youcanaskfor help inmaking
a case for funds to hire an expert to
evaluateyour client.If theproblem isnot
discovereduntil the caseisonappeal,you
may be ableto argue thatthe discoveryis
groundsfor resentencing.

There are many resourcesin the com
munity,or acrossthecountry, Aprile said,
that defenseattorneys can tap either for
assistancein developing alternativesen
tencesor as amicuscuriae. As examples,
he citedAARP AmericanAssociationof
Retired Persons, and organizations
devotedto advocacyonbehalfof retarded
persons.Your client’s disability may be
an affirmativedefense,Aprile suggested,
and if it isn’t, then perhapsit canbecon
sidered as a mitigating factor at sentenc
ing.

Aprile told of being at a cocktail party
where a woman wastalking about educa
tional testing. He learnedabout teststo
determinereading ability, and thenused
the information in achallengeof a written
waiverofMiranda rights,arguingthat the
defendant,whosereadingskills wereneg
ligible, couldnothavemade an intelligent
waiverof rights. "I didn’t win it," Aprile
said,but thepoint heraised botheredthe
prosecutionenough that the defendant
was offered a pleabargainreducingthe
chargesin exchangefor aguilty pleato the
minimumsentence 20 years. When
Aprile madehis challenge,the casewas
chargedasa deathpenaltycase.

JUDGES HELD ACCOUNTABLE

Discussingthe impactvictims havehad
upon sentencing,Aprile cited the case
Boothv.Maryland, 107 SCt25291987,
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which reverseda deathsentenceupona J. VINCENT APRILE, II
fmdingthat the 8thAmendmentprohibits GeneralCounsel
a capital sentencingjury fromconsidering AssistantPublic Advocate
victim impactevidence."The judge,not Frankfort
the victim, should sentencethe defen
dant,"Aprile stressed."It shouldnotmat
ter whether the victim was a goodperson
or a badpersonasto what sentencedefen
dantreceives."

And be awarethat allocution,allowing
defendantto make a statement in his own
behalfat sentencing,canbetheequivalent
ofajudicialconfessionif retrial iswon on
appeal,Aprile said.

Anotheraspectof practice that bothers
Aprile is the languageprosecutorsuseto
conveypotential plea agreementsto vic
dma. "Be awareof how the informationis
being communicatedto the victim or the
victim’s family by the prosecutor. Re
quire that theprosecutor say ‘this is what
Iamwillingtooffer’ asopposedto‘defen
dant is willing to plead guilty to X in
exchangefor Y’. If the witnessor victim
has any doubts that the defendantdid it,
theywill believeorbeaffirmed that defen
dant is theoffender," Aprile maintained.

Criminal defenseattorneysareobligedto
investigatesentencingissues,preparefor
sentencin&and give effective presenta
tions on their client’s behalf,Aprile said.
"Make thejudgeaccountable" for thesen
tencehe pronounces, Aprile advised,by
asking him to state, for the record, his
findings andthegroundsfor theparticular
sentence.

"Sometimesjudgesabandon their discre
tion," Aprile said, by making statements
outsidethecourtroomconcerningthecase
beforethem, or by making statementsin
other cases that you can use to your
client’s benefit. For instance, if a judge
hassaid"I will nevergiveprobation in an
armed robberycase,"then he hasessen
tially said he is unable to exercisehis
discretionin suchcases,andhe shouldbe
challengedon that point, Aprile said.

Aprile stressedthe importance of know
ing the caseof charactersin the criminal
justice system. Guard againstpotential
conflicts of interestin the cast, and look
beyond the obviousplayers judge and
prosecutorto theprobation officer. If the
probation officer wasa personal friend of
thevictim, Aprile speculated,"you would
be derelict in your duty" if you failed to
challenge the fact that he was making a
sentencingrecommendationin this case.
Just asyou would "hopefully" challenge
a judge who was a personalfriend of the
victim, make all the actorsin the system
be free of conflict that could hurt your
client, Aprile concluded.

Reprintedwith permission from BNA
Criminal PracticeManual,Vol. 3, No.5,
p. 102 March 8, 1989.Copyright 1989
by TheBureauofNationalAffairs, inc.
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STANDARDS FOR CAPITAL REPRE
SENTATION IN THE 6TH CIRCUIT
KENTUCKYMAY SOONBE THE ONLYSTATE WITHOUTTHEM

Jurisdictions around the country are
beginningtorecognizetheneedfor ensur
ing competentrepresentationin capital
casesby adoptingstandardsgoverningthe
qualification andperformanceof counsel
in suchcases.Mardi Crawford,thenwith
theNational LegalAid and DefenderAs
sociationNLADA, publishedanarticle
in the Advocatein February,1989 "Na
tional Standards for Capital Repre
sentation’ discussing the history of the
movement toward standardsand the
reasonswhy standardsare necessary.
Crawford noted then that the Ohio
Supreme Court in October 1987, had
adoptedcapitalstandardsfor the appoint
ment of counselfor indigentdefendants
that weresimilarin manyrespectsto those
which had beenrecommendedby the
NLADA. Ohio SupremeCourt Rule 65
hereinafterOSCR.

Recently, the Rules Committeeof the
TennesseeSupremeCourt also recom
mended standardswhich will be con
sidered by theTennesseeSupremeCourt
after September 1990. If adopted,
Tennessee’sstandards,like Ohio’s, will
addressthe requirementsfor thequalifica
tion and performanceof counsel ap
pointedto representthosechargedor con
victed of capital crimes. Tennessee
Supreme Court Rule 13.1 hereinafter
TSCR. Both stateswill alsohaveacorn
mittee establishedto overseethe applica
tionof thestandards.Bill Reddick,Execu
tive DirectorofTennessee’sCapitalCase
ResourceCenter, who was a member of
thecommitteethatproposedstandardsfor
the state, hassaid that the prospectsfor
adoption are good. Accordingly, by the
end of 1990, Kentucky may be the only
statein the 6thCircuitwithout any stand
ards. Michigan hasno deathpenalty.

RECENT CONSIDERATION
IN KENTUCKY

As Mardi Crawford pointed out in her
article, the NLADA contactedthe chief
justicesof state supremecourts when the
NLADA adopted its Recommended
Standardsfor the Appointmentand Per
formance of Counselin DeathPenal
Cases in 1987. Chief JusticeRobert
Stephensof the KentuckySupremeCourt

saidat that time that his court saw noneed
for capital standards because repre
sentationindeathpenaltycasesat trial and
onappealhadbeen"excellent." But since
that time it hasbecomeapparent that this
hasnotalwaysbeenthe case.As Crawford
pointedout, 7 attorneyswho represented
defendantsat trial whoreceiveddeathsen
tenceshavebeendisbarred,left theirprac
tice before disbarment or have been
suspended.

Nevertheless,in Januaryof this year, the
Criminal RulesCommitteeof the Ken
tucky SupremeCourt reacheda similar
conclusion after evaluating the Ohio
standardsto determinewhetherthe stand
ards should be adopted in Kentucky.
SupremeCourtJusticeDonaldC.Winter
sheimer,Chairman of the Criminal Rules
Committee, in a recentinterview said that
the CommitteediscussedtheOhio Stand
ardsandconcludedthatcertainportionsof
the rules would needto be amendedin
order to addresssituations peculiar to
Kentucky. Ultimately, however, Justice
Wintersheimer said that the Committee
didnotbelievethat standardswereneces
sary at that time and did not forward a
recommendationto the SupremeCourt to
adopt suchrules.

Justice Wintersheimer did indicate, how
ever, that he wasinterestedin the refine
ment andproposed adoption of the Ohio
standardsin Tennesseeand the fact that
Kentucky, if the Tennesseestandardsgo
intoeffect, willbetheonlystateinthe6th
Circuit without such standards. Justice
Wintersheimer said that the adoption of
standards in Kentucky ‘i,ould be con
sidered again if the Committee received
indicationsof interest.

OHIO AND TENNESSEE
STANDARDS COMPARED

At first glance, the Ohio and Tennessee
standardsappearto be virtually identicaL
But, minor additions and changesin lan
guage in the Tennesseestandardshave
resulted in significant differences.
Tennessee’sproposedstandardswouldre
quireheightenedcriteria for qualification,
imposespecificrequirementson appoint
ing courts to police the standardsand

apply thosestandardsnotonly at trial, but
also at the appellate andpost-conviction
levels.

Among otherrequirements,theOhio stan
dardsdemandthat lead trial counselin a
capital casehave 3 years of "litigation
experience"in "criminal or civil" cases,
"somespecialized"deathpenalty defense
training andvarious levels of experience
inparticulartypesofcases,notnecessarily
including experience in murder trials.
OSCR 65 I A2. Tenn. on the other
hand, would require that lead trial counsel
have 3 years of "substantiallycriminal
competenttrial experience", "a minimum
of 12 hours"of specializeddeath penalty
defensetraining and various levels of
"competent" experience necessarily in
cluding murder trials. TSCR 13.1 LA2.
Co-counselin Tenn. trials would, like
wise, be required to have a minimum of
12 hours of capital defense training and
various levelsof "competent" experience
necessarilyincluding murdertrials,unlike
Ohio. TSCR 13.1 LA.3; OSCR 65 1A
3.

At the appellate level, Tennessee’s
proposal has specifically provided that
trial counselmay continueaslong as the
qualificationsfor being appellatecounsel
have beenmet. The trial court, however,
is given the option if "it is in the best
interestof the defendantor if prior counsel
is otherwise unavailable" to substitute
new counsel.Counsel is alsoexpectedto
representthe defendant "through every
stageof appellatelitigation" including to
the UnitedStatesSupreme Court. TSCR
13.1LB1. Ohio hasnosimilarprovision.

Tennesseewould require appellatecoun
sel,similar to trial counsel,to have a min
imum of 12 hours of specializedtraining
in the trial or appeal of death penalty
cases.TSCR 13.1 B3ii. Tennessee
would alsorequire that the committeeon
theappointment of counsel receivefrom
counsela copy ofthebriefsthat havebeen
prepared in the casesto be consideredfor
eligibility. TSCR 13.1 LB 3iii.

Both Ohio and Tennessee’sproposal
allow for the appointment of trial and ap

Randall L Wheeler
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pellate attorneyswho do not meet the
specificqualifications in exceptional cir
cumstances.OSCR 65IA3; OSCR65
IB3; TSCR 13.1 LA4, TSCR 13.1
I.B4; But Tennessee,unlike Ohio,
would require that the attorney so ap
pointed at trial have "competent" ex
periencein"criminal juiy trials" or special
training as"defensecounsel"in criminal
trials, amongother requirements.TSCR
13.1 LA4. Appellatecounselmust also
have experiencein the trial or appealof
criminal cases"as defense counsel"
TSCR 13.1 LB4b.

Tennessee‘s proposal, at least, has also
recognizedthat competentcounselshould
be requiredat the post-conviction stages
of capital cases,TSCR 13.1 LC. Those
attorneys in Tennesseemust have the
samequalifications as appellate counsel,
TSCR 13.1 LCa, have competent ex
perience in state post-conviction at the
trial and appellatelevel in 3 felony cases,
2 homicide cases,or 1 capitalcase,TSCR
13.1 I.C b, andhave a competent work
ing knowledge of federal habeascorpus
practicewhich canbesatisfied by 6 hours
of specialized training in the repre
sentation of death sentencedpersons in
federal court. TSCR 13.1 LCc.

Tennesseewould alsoplace theburdenof
ensuringthat the standardsare met upon
the appointingcourt.Thatcourt canonly
appointcounsel that hasbeenrecognized
by the committee to be eligible. TSCR
13.1 111.The minimum obligations for
eligibility apply automatically "as a mat
ter ofrule" to court appointedcounseland
the trial judgehas the obligation to assess
counsel’s perfonnance on a continuing
basis using the ABA Guidelines for the
Appointment and Performanceof Coun
sel in Death Penalty Cases,seeinfra
being given the authority to appoint sub
stitute or additional counselif dissatisfied.
TSCR 13.1112.If counselhasnotbeen
recognizedby the committeeas eligible
they cannotbe compensated.TSCR 13.1
N. C.

Tennessee’sproposedstandardsalsoallay
the fears of many that capital standards
could be usedto prevent,or at leastinhibit
claimsof ineffective assistanceof coun
sel,by stating specifically that the fact an
attorney meets the minimum qualifica
tions cannot be used as a criteria for
making that assessmentin a particular
case. The rules, however, do state that
noncompliancewith thestandardsisa fac
tor to consider. TSCR 13.1 113.

Both Ohio andTennessee’sproposal for
bid the appointing court from assigning
and counsel from accepting an appoint
ment "which createsa totalworkload so

excessivethat it interfereswith or effec
tively preventsrenderingof qualityrepre
sentationin accordancewith constitution
al and professionalstandards". TSCR
13.1 IV. A2. But the Tennesseestand
ards, once again,go further in requiring
that the courtappoint the "best qualified
counselavailable", TSCR 13.1 N. A4,
preferably attorneys"who have had com
petentexperiencewith federalhabeascor
puspractice." TSCR 13.1W.AS. Ten
nesseecourts are alsoencouragedby the
standardsto confer with and advise the
Capital CaseResource Center of Ten
nesseeconcerning the appointment of
counsel in all capital casesand are re
quired toconfer with the ResourceCenter
concerningappointmentsfor post-convic
tion relief. The court must then appoint
counsel recommended by the Resource
Centeror state on the record its reasons
why the recommendationwas not fol
lowed. TSCR 13.1 IV. A6.

Finally, while the Ohio and Tennessee
standardsbothrequire that "support ser
vices" including investigators, social
workers, mental health professionals or
other forensic experts and "other support
servicesreasonablynecessaryfor counsel
to prepare and present an adequate
defense at every stage of the proceed
ings" be providedasdictated by stateand
federalconstitutions, statutes andprofes
sionalstandards,TSCR 13.1 N.C; OSCR
65111C,Tennessee’swould specifically
include the requirementof suchservices
during the appeal andstate post-convic
tion actions. Additionally, Tennessee’s
standardsgo beyond the Ohio rules in
requiring not onlythe appointment of cx
pertstoassistdefensecounselin relation
to "competencyto stand trial, a not guilty
by reasonof insanityplea"and "the cross-
examination of expert witnessescalledby
the prosecution" butalsoexpertsthat can
aid in "jury selection" and"the presenta
tion of mitigating evidenceandthe rebut
tal of aggravating evidenceat thesentenc
ing phase of the trial, and any other
relevant forensic expertise that an ade
quatedefensemay require, particularly if
necessaryto rebut forensic evidenceof
fered by the state." TSCR 13.1 IV. C.
Ohio simply statesthat supportservices
must beprovided for "disposition follow
ing conviction, and preparation for the
sentencingphaseof the trial". OSCR 65
ifi C. Tennesseewould alsorequirethat
suchrequestsbemadeexparfeandfor the
court topreservethoserequestsalong with
its orders underseal. Confidentiality is
requireduntil final dispositionof thecase
at the trial level andthe records must be
made a partof the appellaterecord if any
appeal results. TSCR 13.1 IV. C.

A disappointing recent development in
Tennesseewasthe deletionof provisions

from the proposedstandardsapplying
them to retained counseLAccordingly,.if
adoptediutheiritformTennessee’s
standards,like Ohio’s wilt apply only to
appointed attorneys.Before this revision
the standardsprovided that if counselwas
retainedbutwas not eligible for appoint
ment, the court would have the burden "to
inquire on the record into the qualifica
tionsofcounselevenif hiredby the defen
dant and must observecounsel’sperfor
mance on a continuing basis", using the
ABA Guidelines. If dissatisfied with
counsel’s qualifications or performance
the court would have beenobligated to
advisethe defendantof his right to effec
tive assistance.The defendantwould have
thenbeengivensufficienttimeandoppor
tunity to hire a substitute or additional
eligible counselor to acceptan appoint
ment of the sameif unable financially to
obtain that assistance."If necessary,the
court [would have been requiredto] in
quire into the competencyof the defen
darn’s choice of counsel." TSCR 13.1
115.

ABA GUIDELINES

Following the lead of the NLADA the
American Bar Association ABA in
February, 1989, adopted "Guidelines for
the Appointment and Performance of
Counsel in Death PenaltyCases". These
guidelines, essentially the same as the
NLADA Standards, are far more com
prehensivethanthe standardswhich have
beenadopted in Ohio and proposed in
Tennessee.The ABA Guidelinesnotonly
delineate the qualifications for attorneys
who are appointed to representclients in
deathpenalty cases,but arealsoarequite
specific in theperformancestandards.that
must bemet whenproviding such repre
sentation at all levels of the judicial sys
tem. While not specifically setting out
performance guidelines, the proposed
Tennesseestandardsdo refer to the ABA
Guidelines as controlling the evaluation
of attorney performancein that state.

Becausethey are so thorough and well
conceived the ABA Guidelines or
NLADA Standardsshould be considered
for adoption in Kentucky with certain
variations,of course, to takeinto account
matterspeculiarto theCommonwealth. If
not adoptedin full theyshould at leastbe
utilized to provide a soundbasisas was
doneinOhio andTennessee.Unfortunate
ly, the ABA Guidelines aretooextensive
to discussin detail here, however, it is
significant to note the numerous areas
which arecovered:

I. Objective
2. Numberof attorneyspercase
3. Legal representation plan
4. Selectionof counsel
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Attorneyeligibility
Workload
Monitoring; removal
Supportingservices
Training
Compensation
Establishmentof performancestand-

5.
6.
7.
8.
9.
10.
11.
ards
12. Minimum standardsnotsufficient
13. Detenniningthatthe deathpenalty is
beingsought
14. Investigation
15. Client contact
16. The decisionto file pre-trialmotions
17. Theplea negotiation process
18. The content of pleanegotiations
19. The decisionto entera plea of guilty
20. Entry of the plea beforethecourt
21. General trial preparation
22. Voir dire and jury selection
23. Objection to errorandpreservationof
issuesfor post-judgmentreview.
24. Obligation ofcouselat thesentencing
phaseof deathpenaltycases
25. Dutiesof counselregardingsentenc
ing options,consequencesandprocedures
26. Preparationfor the sentencingphase
27. The official pre-sentencereport
28. The prosecutor’s caseat the sentenc
ing phase
29. The defensecaseat the sentencing
phase
30. Duties of trial counselin post-judg
ment proceedings
31. Dutiesof appellatecounsel
32. Duties of post-convictioncounsel
33. Duties of clemencycounsel
34. Duties common to all post-judgment
counsel

One areathe ABA andNLADA clearly
emphasizeis the needfor adequatecom
pensationin capital cases. Specifically,
the ABA Guidelinesrecommend:"Capi
tal counselshould be compensatedfor
actual time and service performed. The
objective should be to provi4e a reason
ablerate of hourly compensationwhich is
commensuratewith theprovisionof effec
tive assistanceof counsel and which
reflects the extraordinaryresponsibilities
inherentin deathpenaltylitigation. Capi
tal counsel should also be fully reim
bursedforreasonableincidentalexpenses.
Periodicbilling andpayment during the
courseof counsel’srepresentationshould
be provided for in the representation
plan." ABA Guideline, 10.1.

KENTUCKY’S FUTURE

When Ohio’s standards were initially
proposedone critcism wasthat very few
peoplewould qualify. This, however,did
not prove to be true. At present ap
proximately 650 attorneys have been
qualified by Ohio’s commissionto pro
videcapital representation.

It is also clear that the standards have
resultedin substantialsavings to the state.
The numberof pleasto lesserchargesin
capital caseshave increasedwhile the
numberofcapitalcasesgoing to trial have
decreased.Nevertheless,thecapital cases
that are taken to trial have resulted in an
increasedpercentageofthosecasesgoing
to thepenaltyphase,a clear indication that
the casesactually taken to trial are those
which truly warrantconsideration of the
capital sanction. Additionally with fewer
constitutionalerrors there will inevitably
bea costsavingsbecauseof thedecreased
expendituresin post-conviction review
andtheneedfor fewer retrials.

Recently, in an amicuscuriae brief sub
mittedtothe Kentucky SupremeCourt in
the case of Wilson v. Commonwealth,
File No. 88-SC-896-.MRan appealof a
death sentencethat Gregory Wilson
received in Kenton County after being
representedby an attorney with no death
penalty experiencedue to the inability of
the trial court to obtaincounselfor the low
amount of compensationthat could be
provided, theNLADA has requestedthe
Kentucky Supreme Court to adopt the
NLADA Standards. Specifically, the
brief arguesthat an indigent defendant in
a capital caseis entitled to the appoint
ment of counselwith theskill, knowledge
and supportservicesadequateto render
the capital trial a reliable adversarial test
ing process. In Wilson no mitigation was
presentedor eveninvestigated.

The amicusbrief in Wilson also asserts
that the trial court must replace appointed
counselor at leastconducta hearingwhen
it isnotified of factors which raise ques
tions aboutcounsel’sability to render ef
fective assistance. The brief also urges
that the Commonwealth refrain from
seekinga deathsentenceif there is insuf
ficient funding for qualifiedcounsel.

TheNLADA’s amicuscuriaesupport for
standards in Wilson and Justice
Wintersheimer’s willingness to continue
to consider the adoption of capital stand
ards through theCriminal RulesCommit
tee of the SupremeCourt is encouraging.
Also, the Capital Sub-Committee of the
Northern Kentucky Blue Ribbon Com
mittee, a committeecreatedby theNorth
ern Kentucky Bar Associationto evaluate
problemsrelated to the securingof coun
sel in criminal cases,is currently explor
ing solutions to financial and other
problems of capital representation and is
consideringof recommendingto the Ken
tucky Supreme Court the adoption of
standardsfor the certification of counsel
in capital casesor at least the implemen
tation of a requiredCourtapprovedcapital
litigation trainingprogram.

The increasingnumberof death penalty
trials, appealsandpost-convictionactions
will certainly require more participation
by a growing number of members of the
Bar. Therefore, even if the Kentucky
Supreme Court’s assessmentof the
qualityof capital representationuntil this
time is correct, the proliferation of cases
and the needfor attorneys alone would
appear to require some standards to
prevent a diminution of quality.

But, a compensationstandard,which was
not adopted by Ohio or proposedin Tenn.
despite being recommended by the
NLADA andABA also must be adopted
or otherwise addressedin Kentucky. At
torneys providing representation in capi
tal casesmust receivereasonablecompen
sation for their services.Ohio provides a
maximumcompensationlimit of $40,000
for 2 attorneys and Term. has no upper
limit at all althoughit doeshaveanhourly
rate of$20/hourout-ofcourtand $30/hour
in-court. In Kentucky, themaximum fee
allowable for anystageof a capital caseis
$2,500plusreasonableexpenses.Thisex
tremely low ceiling, among the worst in
thenation, which hasresultedfrom inade
quatefunding for capital cases,doesnoth
ing to encourageprivate attorneys to pro
vide such vital services.Public defenders
cannot beexpectedto bear the entirebur
denofthesemultiplying cases.In order for
capital standards to mean anything at all
then, the statemustbe willing to makea
commitment to encourage attorneys
monetarily to participate.

Finally, any standardsproposedfor Ken
tucky should address the qualifications
and performance of retained counsel, not
just thoseappointed to capital cases.The
irrevocability of thepenalty andthe com
plexity of the caseswould appear to
demandno less.Becausea person’s very
life is at stake this is one area of the
criminal law with sucha drastic difference
that anyone who undertakessuch repre
sentation,evenif chosenby the defendant,
should be qualified to provide the neces
sary servicesand shouldrender thoseser
vices competently. Certainly, a general
practitioner in themedical field would not
be allowedby the stateto undertake brain
or heart surgery evenif the patient desired
him to doso. The stateshould,similarly,
regulatetheprovision ofcomparable legal
services. The failure of Ohio and Ten
nesseeto recognizethis is regrettable.
Kentucky shouldnot repeat the mistake.

RANDALL L. WHEELER
ExecutiveDirector
Kentucky Capital Litigation
ResourceCenter
502 564-3948
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HABEAS CORPUS: THE NEED FOR
REFORM IN DEATH PENALTY CASES
Theviewsofthe ChiefJusticeof theUnitedStatesSupremeCourt

We haveaseriousmalfunctionin our legal
system- themannerin whichdeathsen
tences imposed by state courts are
reviewed in the federalcourts.Todaythe
average length of timebetweenthe date
on which a trial court imposesa sentence
of death, and the date that sentenceis
carriedout - after combinedstate and
federalreview of the sentence- is be
tween7 and 8 years.Morethan 3 yearsof
this timeare takenup by collateral review
alone,with little certaintyasto when that
review hasrun itscourse. Surely ajudicial
systemproperly designedto considerboth
the claim of the state to have its laws
enforcedand the claim of thedefendantto
the protections guaranteed him by the
federal Constitution should be able to
reachafmal decisionin lesstime thanthis.

Theessenceof thequestion is not thepros
and consof capital punishment,but the
pros and cons of federalism. The
Supreme Court has held that capital
punishment is lawful if imposed consis
tently with the requirements of theEighth
Amendment. Whether or not a state
shouldchooseto have capital punishment
must be up to eachstate: 37 stateshave
elected to have it, and 13 states have
chosennot to have it. The capital punish
mentquestionis onewhich deeplydivides
people,and alwayshas.But this question
is only tangentially involved when we
consider the proceduresdesignedto pro
videcollateral review in the federalcourts
for federal constitutionalclaims of defen
dants who have been sentencedto death.
Surely thegoal must be to allow thestates
to carry out a lawful capital sentence,
while at thesametimeassuringthecapital
defendantmeaningfulreview of the law
fulness of his sentenceunder the federal
Constitution in the federal courts. This, as
I have said, is essentially a question of
federalism - what is the proper balance
betweenthe lawful authority of the states
andthe role offederalcourtsin protecting
constitutional rights?

The writ of habeascorpus wasoriginally
a creature of theEnglishcommonlaw, not
designed to challengejudgments of con
viction rendered after trial, but to chal

lengeunlawful detentionof citizensby the
executive.It playedmuch thesamerole in
this countryfor thefirst centuryand a half
of our existence.As a result of judicial
decisionsandcongressionalratification of
these decisions over the past century,
however, it has evolved into something
quite different. In civil litigation, oncethe
partieshave had a trial and whatever ap
pealsareavailable,the litigation comesto
an end and the judgmentis final. But in
criminal casesadefendantwhoseconvic
tion hasbecomefinal on directreview in
the state courts may nonethelessraise
federalconstitutionalobjections to that
conviction and sentence in a federal
habeasproceedings.Thissystemis unique
to the United States;no such collateral
attackis allowedona criminal conviction
in Englandwhere the writ of habeascor
pus originated.

Reasonablepeople have questioned
whether a criminal defendant ought to
have asbroad a "secondbite at the apple"
in the federalcourts ashe presently does,

but that is a question of policy for Con
gressto decide.Solongaswearespeaking
ofnon-capitaldefendants,thepresentsys
tem doesnot presentthe sort of practical
difficulties in the administration of justice
that it presentsin thecaseofcapital defen
dants. This is becausesomeonewho is
convicted and sentencedto prison for a
term of years in statecourt, andwishesto
challenge that conviction and sentencein
a federal habeas proceeding, has every
incentive to movepromptly to make that
challenge.He must continue to servehis
sentence while his federal claims are
being adjudicated in the federal courts.
Therefore, the sooner he obtains a
decision on theseclaims, the sooner he
will get the benefit of anydecisionthat is
favorable to him. This is trueeventhough
there is no statuteof limitations for bring
ing the federal habeasproceedings.

But the incentivesare quite the other way
with a capital defendant. All federal
review of his sentencemust obviously
take place before the sentenceis carried

Danzigerin TheChristianScienceMonitor, Copyright 1990.
TCSPS Reprintedby Permission.
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out consequently,the capital defendant
frequently finds it in his interest to do
nothing until a deathwarrant is actually
issuedby thestate.Statesalsohavevary
ing systemsof collateralreview andone
ofthe rulesoffederalhabeascorpusisthat
certain kinds of claims must first be
presentedto the stalecourts in collateral
proceedingsbeforethey maybe decided
on themeritsby the federalcourts.There
isnoconstitutionalrighttocounselinstate
collateral review proceedings,andthere
fore a capital defendant is frequently
without legaladviceasto howto proceed.
The upshot is that oftenno actionby the
defendantistakenuntil shortlybeforethe
date set for execution. The result is
foreseeable: arguments in state and
federalcourtsover whetherthe execution
should be stayedpendingdecisionon the
merits,becausethere is no provisionfor
an automatic stay.

Not only isthere no statuteof limitations
for filing for federalhabeas,but normal
rules of res judicata do not apply. A
criminal defendant is not necessarily
barredfrom bringinga secondpetitionin
federal court after his first petition has
beendecidedagainsthim on the merits.
Instead of res judicata, a doctrine of
"abuseof the writ" hasbeen developed,
but its outlines are not fully developed.
As a result, a capital defendant, afterhis
first federal habeas petition is decided
against him, may file a secondpetition,
and evenon occasiona third petition. On
eachoccasion,argumentsarepressedthat
anadditionalstay ofexecutionisrequired
in order for a court to considerthesesuc
cessivepetitions.The result is that at no
point until death sentenceis actually car
ried outcanit be said that litigation con
cerning the sentencehas run its course.

The system at present, verges on the
chaotic. The 8 years betweenconviction
in thestateand final decisionin the federal
courts is consumednot by stnicqed
review ofthe argumentsof theparties’but
infits offrantic actionfollowedbyperiods
of inaction.My colleaguesand Icanspeak
with first hand experienceof this, andso
can the district judges and the judges of
the courts of appeals who regularly pass
on theseapplications. It is not unknown
for the Supreme Court to have pending
beforeit within aperiodofdaysnotmere
ly one application for a stay of execution
but 2 from the sameperson: one seeking
reviewof collateralstateproceedings,and
theotherseekingreviewof federalhabeas
proceedings,bothbroughtin the court of
first instance within a matter of days
beforethe execution is set to takeplace.
Thus delay is not the only flaw in the
presentsystem.The last-minutenatureof
so many of the proceedings in both the
state courts and the federalcourtsleaves

‘

U11LE IS HEARD BUT A FRUSTRATEDCRY FORFINALITY

Onthewhole,weintheUnitedStatesconsiderourselvestobeacivilizednation.Weareproudof
our democratic heritageandourbeliefthatwe areafair andjust society. Yetwhen it comesto the
issueof capitalpunishment,we oftentakeleaveof our senses.

Out of fnistradon,justifiable angerandfear, our perceptionbecomesclouded. We have a rash
tendencyto focus in on theoffender- to the exclusionof all else. Our cry for thedeathpenalty
placesthe UnitedStatesin isolationfrom virnialiyall of the world’sdemocraciesandinthecompany
of theworstdictatorships. Nonetheless,regardlessof its clear lack of benefit, in spite of viable
alternativesto its useand in spite of the offensive companywith which it places us, capital
punishmentis a reality in our civilized society.

Whether oneagreesor disagreeswith capitalpunishment,it cannotbe disputedthatdeathis different
titan all othercriminalsanctionsthat we impose. Thedeathpenaltyis final, iemvocableandleaves
no roomfor error. Wemustbe absolutelycertainthat thecriminaldefendantis triedfairly andthat
guilt is detenninedbeyondareasonabledoubt. Underour systemof justice,we attempt to ensure
this by providing jury trials andalayeredprocessof appeals. We have been admittedlyfallible
peoplestrugglingto Attain infallible judgments.

But timesarechanging. In ourfrustration overviolent crimeandin our fervor to exactdeath asa
punishmentfor murder,ourcry hasbeento shortenor do awaywith the appellateprocessfor those
convictedomurder. In our passionfor thedeathpenalty,we no longerview the appellateprocess
asasafeguardagainstmiscarriagesofjustice. Instead,weview appealsasadelayingtaciicernployed
by "criminals"to thwartour final judgmentsor asanunnecessaryobstacletojustice. Ourcriesfor
quickerexecutionsarebeingheardby our electedofficials andour criminaljusticesystem.

With theapproval- indeed,the urging - of ChiefJusticeWilliam H. Rehnquist,the SupremeCourt
is finding waysto drastically limit orelirninatedeath-rowappeals.In recentdecisions,the court has
arbitrarilynarrowedthe grounds on which condemneddefendantscanappealand severelylimited
themeansby which suchappealsmaybe pursued.Obdurateproceduralnilesarebeingstringently
enforcedtobarjudicial reviewof legitimateerrors,entireappealsand anynewlydiscoveredevidence
thatmay cometolight in acase.Thesamecourthasdetenninedthatstatesneednotprovideauomeys
to representthe condemnedon appealmentalretardationandilliteracynotwithstanding.

Fundamentalfairnessandjustice areno longer ouroverridingconcerns.Only ourfrustratedcry for
finality matters.

Last year amajority of the SupremeCourtjusticesrecognizedthat there is "a high incidenceof
uncorrectederror" in capitalcasesand that a"substantialpoitionof theseprisonerssucceedin having
their deathsentencesvacatedin habeascorpusproceedings..." Two yearsago, astudy in the
StanfordLaw Reviewpointedoutthatsincetheturn of thecentury, at least 23 innocentpeoplehave
been wrongfully executedin this country.

Even under today’sallegedly "reliable" capitalpunishmentstatutes,innocentpeople have been
sentencedto death. Just last year the casesof Jerry Bigelow in California, JamesRichardsonin
Florida, Timothy Hennisin NorthCarolina,RandallDaleAdamsin Texas,andthis yearthecaseof
ClarenceBrandleyin Texasstandas testamentsto our fallibility. Their innocencewas discovered
throughtotally fortuitous circumstancesand not through the normal operationof the appellate
system.

In virtually everycase,the only reasoninnocentdeath-rowprisonershadnotbeenexecutedbefore
their innocencewas proved was the"delay" occasionedby pending appealsor post-conviction
proceedingson other issues- the very delayscondemnedby ChiefJusticeRehnquistandamajority
of the public.

Outof frustration,weseekto circumventthe onlyprocessin placethat affordsany safeguardagainst
miscarriagesof justice. In capitalcases,wherelife isat stake,we must ensurethat our judgments
ci deatharecorrect. If wemusthave a deathpenalty,then we cannotlet our angerand frustration
blind us to our own fallibility.

JOSEPHM. GLARRATANO

JosephM. Giarratano iron deathrow at the MecklenburgCorrectionsCenterin Boydton,Va.
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onewith little sensethat the legal process
hasrun anorderly course,whether a stay
is grantedor whetherit isdenied.

Considerthe caseof JesseTafero, who
wasexecutedon May 4, 1990.Thedeath
sentenceimposedin his casewasupheld
by the Supreme Court of Florida in 1981,
and in 1982 the SupremeCourt of the
United States denieda petition for cer
tiorari. Tafero thenfiled a federalhabeas
petition, which wasdenied in 1985.The
denialwas affirmedby the Courtof Ap
peals in 1986, and the SupremeCourt
deniedcertiorariin 1987.Taferothenfiled
another federal habeaspetition, which
wasdenied by the District Courtin 1988.
That denial was upheld by the Court of
Appealsin 1989, and the Supreme Court
deniedcertiorarion April 16, 1990 -

approximatelya monthago. By this time
Tafero hadhad2 federalhabeaspetitions
proceedthrougheverylevel of the federal
courtsfollowing the earlierdirect review
of his sentenceb the SupremeCourt of
Florida.The statescheduledhisexecution
for May 2, 1990.

OnApril 27th,Taferofiled anapplication
in theSupremeCourt of theUnitedStates
to suspendthe order denyingcertiorari
pendingfiling for a rehearing,which was
denied. Threedaysearlier,on April 24th,
he hadfiled with theFloridaCircuit Court
histhird motiontovacatethejudgmentof
deathunder the Florida proceedingfor
collateralreview.Thisdeterminationwas
affirmedby the SupremeCourt of Florida
on April 30th. Taferothen filed his third
federal habeas petition in the District
Court, and that court granteda 48-hour
stayof executionto considerit. On May
3rd the Court denied the petition, the
Court of Appealsaffinnedthatdenial,and
the SupremeCourt denieda stayofexecu
tion.

Taferowas executedthe following day.

Thissystemcriesout for reform.I submit
that no one - whether favorable to the
prosecution, favorable to the defense,or
somewhere in between - would ever
have consciouslydesigned it. The ques
tion ishow thepresentlaw canbechanged
to deal with theseproblemswhile still
servingthe federalismgoal which! men
tionedpreviously.

In June 1988 I established an Ad Hoc
Committeeon FederalHabeasCorpus in
CapitalCasesunderthechairmanshipof
retiredAssociateJusticeLewisF. Powell,
Jr. In addition to JusticePowell, I ap
pointed to this Committee, the Chief
Judges of the Fifth andEleventh Circuit
Courtof Appeals,the 2 federalappellate
courts having had the most experience

with litigation about capital sentences,
and a district judge from each of these
circuits.I thoughtit bestto havepeopleon
theCommittee whonotonly hadajudicial
perspective,but who had "handson" ex
periencein dealingwith capital sentence
proceedings.

The Committeeinvestigavedways of im
provingboththe fairnessandefficiencyof
our systemof collateral review in death
penalty cases.In September of 1989 it
issuedits reportrecommendingthe coor
dinationof our stateandfederallegalsys
temsincapitalcasesandthestructuringof
collateral review. The Report concluded
that capital cases"should be subjectto one
fair and complete course of collateral
review in thestateandfederalsystem,free
from timepressureofxc impendingexecu
tion andwith the assistanceof competent
counsel."

Under the Powell Committeeproposal,
persons convicted of capital crimes and
sentencedto death would, after a full set
of appeals,have one opportunityto col
laterally attack their sentencesat the state
level and one such opportunity at the
federallevel.Secondandsuccessivepeti
tionsfor collateral review would be enter
tained only if the petitioner could cast
doubt upon the legitimacy of hisconvic
tion of a capital crime. In the absenceof
underlyingdoubt concerningguilt or in
nocence,itself, courts wouldnot entertain
repetitive petitions attacking the ap
propriatenessof the death sentence.

In the interestsof reliability and fairness,
the Powell Committeeproposal would
permitstatesto optinto theunifiedsystem
of collateral review only where they
agreedto provide competentcounselin
statecollateral proceedings.Under cur
rent federal law, counsel is provided in
federal habeascorpus proceedings,but
not in stateproceedings.ThePowellCom
mittee proposalwould also require an
automatic stay of executionto permit the
prisonerto bring his petition in anorderly
fashionandwithout thepressureof pend
ing execution, and would createa new
automaticrightof appealfrom the federal
district court to the new federalcourt of
appeals.

The Powell CommitteeReport strikes a
soundbalancebetweentheneedforensur
ing a careful review in the federal courts
of a capital defendant’s constitutional
claims andthe needfor the stateto carry
out the sentenceonce the federal courts
have determinedthat its imposition was
consistent with federal law. The Con
ferenceof StateChiefJusticesat itsmeet
ing last February unanimously endorsed
the report of the Powell Committee.

When that report was. presentedto the
Judicial Conferenceof the Ifnited States
in March, 5 changeswere proposed to
makeit closerto the positiontaken by the
AmericanBar Association,which would
not only enlarge the scopeof federal
review but makesuccessivehabeaspeti
tions more readily available than at
present. The Judicial Conference was
closelydividedoneachof these5 amend
ments,and adoptedonly 2 of them.

Thefirst adoptedwould setmore stringent
standardsfor the appointmentof counsel
in state proceedings, and make those
standardsapplicable not merely on col
lateral review but in trial and appellate
proceedings in the state courts. The
secondwould allow a successivehabeas
petition if the defendantbasesthe claim
on a "factual predicate" that could not
have been discoveredwith due diligence
andwould "undermine" the court’scon
fidence"in the appropriatenessof thesen
tenceof death." Thislatter amendment,in
particular,strikes meas sovagueand ill-
defined asto substantially defeatthe pur
poseof the recommendations of the
PowellCommittee.

Congressis nowconsideringthe question
of habeascorpusrefonn. Two bills have
beenintroduced by Senator Strom Thur
mond, theranking minority member of the
Senate Judiciary Committee. The first
would allow federal habeasreview only
where a prisoner is unable to secure"full
andfairadjudication"of hisclaimsinstate
court. My own view is that, while this
approach might commend itself some
yearshence,it doesnotdosoat thepresent
time. Therehavebeena significant num
ber of capital sentencessetasidebecause
federalcourts decided that the sentences
didnotconfonnto the requirementsofthe
Eighth Amendment.Very likely this is
because the contours of the Eighth
Amendmentasappliedto capital sentenc
ing have only evolved over the last 15
years. If the present scope of federal
habeasreview can be retained without
delay and other faults contained in it, I
think it should be.The secondbill intro
ducedbySenatorThurmondembodiesthe
PowellCommittee report,andI think that
report showshow the presentscopeof
federal habeas review canbe retained
without unnecessarydelays.

Anotherbill, S.1757,hasbeen introduced
by SenatorJosephBiden, theChairmanof
theSenateJudiciaryCommittee.It, inmy
view, is at the other end of the spectrum
and would actually exacerbatethe delays
andrepetitiousnessof thepresentsystem.
It would allow successivepetitionswhere
thereisa claimof"miscamageofjustice."
This phrase is apparentlyderivedfrom
recentdecisionsof our Court in another
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areaof habeaslaw; as appliedto capital
casesit isnot well-defused,andits usein
regulating successivepetitions may, as
Justice Powell pointed out in his tes
timony,"produceconfusionandopenthe
doorfor abuse."

Anotherareawhere thePowell Commit
teerecommendationsare, in my judg
ment,superiorto the proposalscontained
in S.1757 isthe areaof proceduraldefault.
Under the rules of proceduraldefault, a
defendantmust objecttoerrorsat the time
of trial. Wherethe defensefails to object
to an error, it waives its opportunity to
raisethe claim.Thepurposeof theproce
dural default miles is to assurethat errors
are pointed out at a time when they can
easily be corrected, not years later in an
attempt to obtaina new trial. The Powell
Committee Report would leave these
rulesin effectS. 1757,by contrast,would
makeit easierfor a prisonertoraiseclaims
for the first time years after trial, thus
exacerbatingthe problems of piecemeal
litigation and delay that characterizethe
presentsystem.And, it would accomplish
this highlyquestionablegoal by overturn
ing a seriesof SupremeCourt cases.

S.1757wouldalsooverturnanentirebody
of Supreme Court precedentin an area
where Congress has never previously
legislated.For nearly a quarterof a cen
tury the SupremeCourthaswrestledwith
the problem of whether constitutional
decisionsannouncinga new ruleof law
should or shouldnot be applied"retroac
tively." The Court has gradually, one
might sayby a processof trial anderror,
decidedthat decisionswhich announcea
new rule should be applied across the
boardto caseson directreviewof a slate
conviction, but that with certain excep
tionsthey shouldnotbe appliedbyfederal
habeascourts to a defendantwhose trial
took place before the new rule was an
nounced. The reason for such a doctrine
seemsobvious: unless the new rule is
truly a "fundamental principle," essential
to a justresult,statecourtsshouldnot be
penalized for applying the federalcon
stitutional law which was in effect at the
time of trial. But S.1757 would simply
abrogatethesedecisionsandpermitcapi
tal defendantsto challenge their convic
tions and sentenceson the basis of con
stitutional decisionswhich had not even
beenannouncedat the time the casewas
in the statecourts.

Thebill introducedbySenatorThurmond,
thebill introducedby SenatorBiden, and
thePowell CommitteeReportall provide
some form of statute of limitations to
regulate the time in which capitaldefen
dantsmust avail themselvesof theoppor
tunity for collateral review. The Powell
Committee Report sets the statute of

limitations at 6 months; S.1757 intro
ducedby SenatorBiden sets it at 1 year.
A statuteof limitations is essential if we
aretoobtainorderlyfederalhabeasreview
of thesentences,andsolong asthecapital
defendanthascounselat this stageit im
posesno unreasonableburdenonhim.

At this moment,thereare about twenty-
two hundred capital defendantson the
various "death rows" in state prisons.
Thereis nodoubt thatwhensomeofthese
defendants present their constitutional
claims to federal courts, their sentences
will be set aside. Othersof thesedefen
dants will, afterfull federalreview, obtain
a detemiination that the sentencesim
posedon therm were consistent with the
federalConstitution.Defendantswho will
ultimately prevail in their claims should
nothave to wait 8 yearsfor a decisionto
that effect, andstatesseekingto carryout
the sentence upon defendants whose
claims are rejected by federal courts
shouldnot have to wait 8 yearsto do that
Fair-mindedpeople, whether they per
sonallyopposeor favor thedeath penalty,
shouldhavenodifficulty agreeingthat the
presentsystemis badly in needofreform.

All of the pending Senatebills on this
matterareclothedingarbof "reform," but,
unfortunately,notall ofthemaredesigned
to achieve the sort of reform which the
systembadly needs.The proposalof the
Powell Committee, in my view, ac
complishesthe task while the othersdo
not. Under that proposal the capital
defendantis given thenecessarytoolsand
the necessaryincentivesto makeall of his
constitutional claims in his first federal
habeasproceeding,andthat proceedingis
allowed to run its full coursein both the
district court and in the court of appeals
without any threatof imminentexecution.
If theresultoftheseproceedingsisa deter
minationthat the statesentenceis consis
tent with the United StatesConstitution,
that should with rare exceptionscon
clude the federal review, and the state
should be able to carry out its sentence.
Thisisa solutionto theproblem in thebest
tradition of our federal system. It is a
solution which will restore public con
fidencein theway capitalpunishmentis
imposedandcarriedout in our country.

WILLIAM H. REHNQUIST
Chief Justice of the United States
SupremeCourt

This addresswasdeliveredby ChiefJustice
Rehnquist at the Annual Meeting of the
American Law Institute at the Mayflower
Hotel, Washington. D.C.. May 15, 1990.
Reprintedbypermission.
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ASK CORRECTIONS

Offender Records
Supervisor Changes.

In August, 1990, Karen DeFew became
the third "ASK CORRECTIONS" con
tributor. She assumesthis responsibility
aspart of hernewduties inthe Corrections
Cabinet as Offender RecordsSupervisor.
Shirley Sharpe, KarenDeFew’spredeces
sor, transferredto the EasternKentucky
Correctional Complex as AssistantUnit
Director. This column wishesher well in
her new position and welcomes Karen
DeFew.

Ms. DeFew beganher careerin Correc
tions in 1978.Sheworked asa Classifica
tion and Treatment Officer at the Ken
tucky State Penitentiary for over eight
years. From 1986 to 1989,sheinstructed
an Employability Skills Programwhich
helped inmates secureemploymentupon
their release from prison. This program
was operated at the Western Kentucky
Correctional Complex.

In 1989,shebeganworking for theOffice
of CorrectionsTraining. Sheworked asan
instructor for the new employeesunder
the BasicAcademyProgram.

She assumedher new position asthe Ad
ministrator of Offender Records in
August.

Ms. DeFew holds a Bachelor of Science
Degreewith a major in Criminal Justice
and a minor in Sociology. She obtained
this degreeat Murray StateUniversity.

TO CORRECTIONS

The lastsessionof theGeneralAssembly
changed the Good Time Law KRS
197.045to provide an educationalGood
Time Credit. Would such creditbe in ad
dition to StatutoryGood Time? Would it
be in addition to the amount of

MeritoriousGoodTimea prisonermay be
awarded?What schoolcoursescould an
inmateparticipatein order to receivesuch
credit?

TO READER:

The General Assembly revised KRS
197.0451 to allow the Corrections
Cabinet to provide an educational Good
Time Credit of sixty 60 days to any
prisoner that successfully completes a
Graduate EquivalencyDiploma, a two 2
or four 4 year collegedegree or who
passesstatecertificationfor anyvocation
al program provided by theCabinet

The educational Good Time Credit is in
addition to StatutoryGoodTime, andis in
addition to any Meritorious Good Time
which the prisonermay be awarded.The
inmate may receiveadditional education
al GoodTime Credits uponcompletionof
additional courses.

TO CORRECTIONS:

CanMeritorious Good Time be forfeited
for any reason?

TO READER:

Meritorious GoodTime canbe forfeited
for reasonsof disciplinaryactions.When
Good Time is forfeited, StatutoryGood
Time shall be forfeited beforeMeritorious
Good Time is taken. Meritorious Good
Time given for actsof heroism where the
inmateslife isin dangeror where he saves
the lives of other inmatesand staffshall
not beforfeited.

Meritorious GoodTime, which hasbeen
forfeited, will notbesubjectto restoration.

TO CORRECTIONS:

Why doesthe Corrections Cabinet only
givean inmateGoodTimeCredit oftwen

ty-five percent 25% of his sentence
when KRS 197.045authorizes creditof
ten 10 daysper month?

TO READER:

In accordancewith KRS 197.0451any
personconvicted and sentencedto a state
penal institution may receivea crediton
his sentenceof not exceedingten 10
days for each month served,known as
StatutoryGoodTime.

For bookkeeping purposes Statutory
Good Time is credited upon sentence
computation and amountsto one-fourth
1/4of the total sentence.As anexample,
a personservinga two 2 year sentence
would serve one 1 year and six 6
months,earningGood Time Credit in the
amountof ten 10 days per month for
eighteen18 monthsservedfor a total of
one hundredeighty 180 days,or six 6
months,one fourth1/4 of the total sen
tence and would be dischargedhaving
servedone 1 year andsix 6 monthsof
histwo 2 yearsentence.

NOTE:

GoodTimeAllowanceisnotcomputed on
actual sentencelength but on the actual
timeserved,which amountsto onefourth
1/4 of the total sentence.

Karen DeFew

This regularAdvocatecolumnrespondstoquestionsabout calculationof sentencesin criminal cases.Karen DeFewis the Corrections Cabinet’s
Offender RecordsAdministrator,StateOfficeBuilding, Frankfort,Kentucky 40601. For sentencequestionsnot yetaddressedin this columnsend
to Dave Norat,DPA. 1264Louisville Road, Frankfort, Kentucky 40601.
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In 1986 the Kentucky State Police ac
quired an Automated Fingerprint Ideri
tification System APIS This was the
beginningof a new era for the identifica
tion of fingerprints.

Before the APIS was acquired a latent
fingerprint identification was virtually
impossible to make without a known
suspect.With the adventof APIS anun
known latent fingerprintis placedinto the
systemandsearchedagainstthe database
and identified.

Thedatabaseconsistsofthoseindividuals
arrested, fingerprintedand submittedto
the Kentucky StatePolice. DespiteKen
tucky law, KSP has never received all
fingerprint cards from all felonies and
shopliftings where an arrest has been
made anddue to its lack ofenforcementit
may neverreceivethisnecessaryinforma
tion, and thus an incompletedata base.

You may wonder how a fingerprint may
beenteredinto a computer. Without going
into toomuch detail,the computer "sees"
ridge endings and their flow. The ridge
endings are generally referred to as
"minutiae" or "points of identification."

The minutiae can be entered either
manually or automatically. Entering the
minutiaemanuallyexercisesmore quality
control; minutiae entered automatically
results in lessquality control.

Latent fingerprints minutiae from crime
scenesareenteredmanually.Virtually all
of the known fingerprintsminutiae,in the
database, are or were entered automat
ically.

The human eyecanmore readily deter
mine what is or is not a minutiaebetter
than a computer. The technician that
enterstheminutiaeor overseesthe entry
ofminutiae canoverride thecomputerand
deleteor add minutiae if needed.Usually
when thecomputer is operatedin theauto
matic mode the minutiaethat was plotted
by the computeris not checkedfor ac
curacy due to time constraints.

Unlike the humaneye, the computer can
not "see through" lightenedor darkend
areas; therefore it may mark false
minutiae.The phase"garbagein - gar
bageout" reallybecomesapparent when
you consider the millions of fingerprints
in the databasethat were entered into the
system virtually unchecked.Only when
they becameapparentasproblemslater on
arethey marked to be re-entered.

Sometimeswhenentering the minutiae of
a latent fingerprint someof the minutiae
will be deletedor added.The samelatent
fingerprint could be entered 2 or more
times in anticipation of increasing the
chancesof making an identification.

Thecomputer will printout a list ofpeople
respondents that may be a fingerprint
match.The techniciancanview the pos
sibilities along with the latent fingerprint
at a video terminal.

The number of "hits" identifications
statewidehas not been impressive since
the databasehas a lot of garbageentered
into it and due to the lack of submission
of thenecessaryfingerprintcards.

Remote terminals were setup for Lexi
ngton and Louisville, Kentucky, since
they had a lot of latent case activity and
they had LatentPrint Examinersthat were
certifiedby the International Association
for Identification IAI.

SinceLexington andLouisvillesubmitted
a lot of the known fingerprint arrest cards
from their regions and a lot of thesewere
properlyinked there resultedlessgarbage
going into thesystemand more identifica
tions being effected. Another factor that
hasalsoaided regional successis the fact
that they can perform a search of only
thosecards that were submittedby them.
By doing thistheycaneliminatesearching
time against all of the fingerprints in the
system.

The APIS is a greattool andis anessential
aid in identifying fingerprints but too
muchemphasisshouldnot be placedonit.
Theinvestigatingofficer should still try to

developasuspectsand notdependonthe
computer solving the casefor hinilher.

Sincesomeamountof garbagecanalways
be in thecomputer the perpetrator canbe
overlooked while the incorrect respon
dentsarebeingconsideredfor comparison
purposes.

Whenwritingaboutfingerprintidentifica
tion it must be pointedout that there are2
separate and distinct entities. One is the
identification of a complete set of 10
fingerprints of an individual taken at the
time of arrestsearchedagainstthe APIS
data base of fingerprints of prior arrest
records.The other is the identification of
an unknown singlefingerprint lifted at a
crime scene and searched against the
database of fingerprints of prior arrest
records.

The second entity is what has been the
biggestselling point of theAPIS system.
The possibility of identifying a single
fingerprint lifted from a crime scene
which would leadto an arrestand a crime
solved.However, the negativesmust also
be pointed out.

Point one: if the latent print left at a crime
scenewasmadeby an individual who had
never been arrested or fingerprinted
before an identification could never be
made.

Two: The AFIS systemrequiresa practi
cally picture perfectlatent print which has
at least 10 or more pointsof identification
in order to get a good setof respondents.

Three: The APIS systemdoesnot seenor
think; therefore, it doesnotknow that it is
recording theminutiaeof a fingerprint. It
basically is making a plat of the breaksin
the lines friction skinridges.

Four: The AFIS systemcannotbeusedto
identify a palm print, foot print, or the
areasof the secondandthird joints of the
fingers becauseonly the first joint of the
fingers is recorded and stored in the
database.

FORENSIC SCIENCE
THE AUTOMATED FINGERPRINT

IDENTIFICATION SYSTEM AFIS

JesseSkees SaraSkees
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Five: The APIS systemdoesnot know
whichway is up. Therefore,a fingerprint
recordedin a more slantedposition onthe
fingerprintcard thanthe latent printlifted
from thecrimescenewill not "hit" a cor
rect respondent

Six: The APIS systemdoesnotknow left
from right. Therefore if someunthinking
law enforcement officer allowed a
fingerprintcard to be submitted in which
the handswere reversedthe left thumb
recordedin the right thumbblock and so
ona latent print lifted from a crimescene
which could be determinedas a right
thumbwould neverbe matched.

Seven:The APIS systemdoesnotknow a
thumbprint from alittle fingerfmgerprint
or any of the otherdigits for that matter.
Therefore if an unthinking law enforce
ment officer did not check the correct
order in which the fingerprints were
recordedand a latent print lifted from a
crimescenewas determinedto be a right
forefinger, for example,a correctrespon
dent couldnot be obtained.

Eight: The APIS systemcannot reason.
Therefore, the humanelementisa neces
sity. In otherwords, themachineis only
as goodas the peoplegiving it the infor
mation.0100:garbagein, garbageout.

JESSEC. SKEES
SARA E. SKEES
3293 LucasLane
Frankfort,KY 40601
502 695-4678

JesseSkeeshas 19 yearsof experiencein the
scienceoffingerprint identification. He has
workedfor theFBI in Washington,D.C., and
theldentjficationUrsit/AFISSectionoftheKen
tuckyStatePolice in Fraizkfort, Kentucky.He
is also certfledfry the InternationalAssocia
tion for Identification as aLatent Fingerprint
Ezaminer and co-founder of Latent Print
Analystsof Kentucky,Inc.

Sara Skeeshas 18 yearsof experiencein the
scienceoffingerprint identtication. She has
workedfor She FBI in Washington,D.C., the
SlateBureauofInvestigationin Raleigh,North
CaroIina,andtheIdentflcationUnit/AFISSec
lion ofthe KentuckyStatePolice La Frankfort.
Kentucky.She is alsocerlfledby the Interna
tionalAssociationforldentjficationasaLatent
Fingerprint Exwninerandco-foursderofLatent
Print AnalystsofKentucky, Inc.

CHALLENGING THE CATEGORY OF A DRUG
AND THE DELEGATION OF THE DUTY TO
CATEGORIZE

A. Challenging Category

Thepreviousarticlein TheAdvocate,Vol. 12,#5, Drug Schedulesetout a listing by the
Cabinet for HumanResourcesof what categoriesit hasplacedcertaindrugs.As with all
mattersin a criminal case,the defensemay have the duty to challengedeterminations
madeby thestate’s witnesses.

JnHohnkev. Commonwealth,Ky., 451 S.W.2d1621970theCourtheld that a defendant
had the right to challengethe scheduleassignedto a drugby thestateagency.Id. at 166.
The statutesset out certaincriteria for the classificationof drugsby the administrative
authority.The defensecanchallengethe correctnessof theclassificationmadepursuant
to KRS 218A.020: "It may not be doubtedthat a judicial review to testthe validity of an
administrativeregulation must be affordedto satisfy the demandsof dueprocess." Id.

B. Challenging Delegation

Further,Courts haveheld that a legislature’s requiring an administrativeagencyto place
drugswithin certaincategoriesis an unconstitutional delegationof legislative authority.
SeeKentuckyConstitutionSec.27and28; Statev.Rodriguez,379So.2d1084La. 1980;
Utah v. Gallon, 572 P.2d 683 Utah 1977.But seeHohn/ce, supra, at 165; Common
wealth v. Hollingsworth, Ky., 685 S.W.2d 5461985Vance,J., dissenting.

DO YOU NEED AN INDEPENDENT
FINGERPRINT ANALYST?

CONTACT:

LATENT PRINT ANALYSTS
Qf zj.rucy, r’i.

LfU. Testd ani Certfiet

JESSE C. SKEES
SARA E. SKEES

3293 Lucas Lane
Frankfort, entuck.y 40601

502 695-4678

ProfessionalsServingProfessionalsto theMinute Detail
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CASES OF NOTE... IN BRIEF

The DeafCannotbe
Excluded from JuryService

DeLongv.Brurabaugh,
703 FSupp.399 W.D.Pa.1989

The Courtheld that a deafpersonwho could
speakandunderstandvia an interpretercould
notbe excludedfromjury serviceunderastate
juror qualification statutesincetheCongress
RehabilitationAct of 1973 precludeddis
criminationagainsthandicappedpersons.

DefenseExpert Cannot be
Ordered to Preparea Report

Statev.Hutchkiuon,
766 P.2d447 Wash.1989

En Bane

Darrin Hutchinson was charged with ag
gravated1st degreecapitalmurder.Hisdefense
was diminishedcapacity. The trial judgeor
deredthe defense’smentalhealthexpertsthat
thedefenseintended to call at trial to prepare
written repoltsandturn themover to the state
beforetriaL Theprosecutorsentthe order to the
defenseexperts.Thedefenseinstructedits ex
pertsnottocomplywith theorderwhile appel
latereview of it wasin process.

TheCourtnotedthatadefendantmayunderits
rulesof discoverybe requiredto discloseany
existingreportof an expertwho he intends to
call at triaL However, the Court held that an
expertcannotbe forcedto makeareportat the
requestof the prosecution.IS at 450.An "ad
verse part cannotbe required to prepareor
causcawnfingtobepreparcdforinspection..."
Id. at451.

IncompetentDefendant;
InvoluntaryConfeaslon

Statev. Benton,
759 S.W.2d427 Tn.Cr.App. 1988

In spiteofhisinsanitydefense,CharlesBenton
was sentencedto 40 yearsfor two countsof
aggravatedrape andonecount of aggravated
sexualbattery. He confessed.

TheCourtheld that the defendantwhohadan
LQ. of 47 andwho operatedatbestat a7 year
old level wasincompetentby apreponderance
of the evidence.

Additionally, Benton’s confession was not
voluntary sincethe defendantdid not havethe
ability to form a will of his own and to reject

thewill of others. It wasn’t that the defendant
was overreached;it was that he was never
reached.He could not "rationally and intel
ligently graspthe conceptofwaiveraspreserv
ing a profoundlycritical choice."Id. at 432.

EED
Peoplev. Chevalier,

521, N.E.2d1256 Ill.App. 1988

The Court held that "where voluntary
mansL*ughteris properly an issue, a murder
conviction is proper only if the evidenceis
sufficient toprovebeyond a reasonabledoubt
theabsenceof the elementwhichwould reduce
the homicide from murder to voluntary
manslaughter."IS at 1263. It waserror to fail
to instruct the jury on this negative essential
element.Id. at 1264.

Half-Truth-In-Sentencing
Darrell Erlewein v.Commonwealth
Ky., No.88-SC-898-MR2/8/90

unpublished

At the "half-truth-in-sentencing", KRS
532.055,hearingthe Commonwealthcalled a
ProbationandParoleofficer who testified in
correctly that a personconvictedof 1stdegree
rape andsodomywould serve20% of his sen
tencebeforebecomingeligible for parole.KRS
439.3401requires 50% paroleeligibility. Even
though thiserror wasnottimely preserved,the
Kentucky SupremeCourtunanimouslyfound
this "manifest error" under RCr 10.26, and
remandedfor resentencing.

AttorneyFees/Appeals
in Re OrderonProsecutionofCrinsinal
Appealsby theTenthJudicial Circuit

Public Deftnder,
Florida, - So.2d May 3, 1990
1990WL 59673,1Pia.L.Week278.

In responseto a huge backlogof indigentap
pealsin this district, the FloridaSecondDistrict
Appellate Courtissues a sua sponte order
regardingtheappellatepublic defendersystem.
The District AppellateCourt statedthat the
briefs ofnon-indigentswerebeing filed atleast
a yearsoonerthan thoseof indigents, creating
a "constitutionaldilemma"due to the equal
protectionclause.Theorder mandated that the
public defenderof eachjudicial circuit must
handleappealsof indigentsfrom its own cir
cuit, andthat if a conflict arises due to an
inability to ablyrepresentall assignedclients,
the circuit judgemay appointcounselfrom the

bar’s privatesector.

The responsibility for compensationof ap
pointed counsel was placed on the county
governments,and six countiesappealsthis
order.

The high court held that although the Tenth
Circuit’s public defender was obligated by
statuteto take the casesof the other defender
officesinthe district, thispublicdefendercould
move to withdraw in any casewhich would
result in a "backlog conifict." A court could
then appoint counsel,the Supreme Court held,
asprovidedfor in the original order.

The Courtalso upheld the placementof fiscal
responsibilityupon the counties,but statedthat
"the [state] legislatureshould live up to its
responsibilitiesand appropriatean adequate
amount for this purpose.Finally, to deal with
the backlog that alreadyexists, the Courtor
dered"massiveemploymentof the privatesec
tor baron a ‘one-shot’ basis."

To help persuadethe legislatureto meet its
responsibilitiestotheseends,the Courtordered
that, after 120 days from the filing of its
opinion, statecourtswill entertainhabeasmo
tions for "backlogged"appellant’simmediate
release unless the legislature should ap
propriate funds.

Money for Attorney Fees
Statev. Ryan,

444 N.W.2d 656Neb. 1989
Thecourtheld that the 2 court-appointedattor
neys who representedthe indigent defendant
chargedwith 2counts of murderwereentitled
to $33,000for their representationat $50 per
hour,not thc$8,776approvedby thetrial judge.
Id. at661,"In horrifyingcasessuchas this case,
it is vital that we, as a State and a nation,
maintain our decreeof civilizationand reliance
on ourConstitution. We must not sink to the
level of nationsthat executetxansgressorsthe
morning after allegedoffensesoccur.Defense
attorneysperforman absolutelyessentialfunc
tion under our Constitutions and must be
treated as honorable personsperforming a
necessarylegal duty." IS at 662.

ED MONAHAN
Director of Training
Assistant Public Advocate

Ed Monahan

This regularAdvocatecolumn reviewsselectedunpublishedopinionsof the Kentucky SupremeCourtandKentucky Courtof Appeals,andselected
casesof interestfrom acrossthecountry.

October1990/TheAdvocate60



BOOK REVIEW
Plain EnglishFor Lawyers
By Richard Wydick
Carolina AcademicPress
Durham, North Carolina
$7. 50

The law is not an abstraction."[lit is part
of a world full of peoplewho live and
move and do things to other people."
When it comes to writing, Wydick
believesin wordsthat conveythatlife and
motion.

In seventy, short, concise, pages he
prescribessevensteps to better writing.
His methodologyfocuseson the inipor
lance of engagingthe reader.Thus, be
believesyour writing shouldconvey who
didwhat to whom.

In preparing this book review I asked
myself, how do you succinctlyreview a
book entitled - Plain English For
Lawyers?Well, accordingto Wydick you
follow sevenprinciples:

1 Omit SurplusWords; VerboseSimple
the fact that her deathshehaddiedhewas
awake he knew of the fact that that was a
situation there the court in which thecourt
for the periodoffer

2 UseBase Verbs not Nominalizations;
Base Verb Nominalization assume
assumptionsconcludeconclusionscollide
collision

3 Prefer the Active Voice;

4 UseShort Sentences;

5 ArrangeYour Words With Care;

6 UseFamiliar, ConcreteWords;

7 Avoid LanguageQuirks.

Wydick quotes Cardozo’s Palsgraf v.
Long Island Railroad Co., 162 N.E. 99
N.Y. 1928 as a good example of plain
englishfor lawyers.He recommendsJus
tice Lewis F. Powell’s opinions for an
exampleof modemplain english.

A sentencecontainsglue words and work
ing words. Working words carry the
meaningof thesentence,gluewords hold
theworking words together.Wydick sug
geststhat we reducethe glue words in our
sentencesand thusstrengthenthe impact
of our working words. For example,"[a
trial by jury was requestedby the defen
dant," canbecome "[t]he defendant re
questeda jury trial."

He urges us to focusour attention on the
actor, the action and the object. Those
situations which call for thepassivevoice
arefew andfar betweenin writing. Useof
thepassivevoicerequiresmore words per
sentencethan doesuseofthe activevoice.
In addition, with the activevoiceyou can
usually tell who did what to whom. The
passivevoice, in contrast has toomuch
potentialfor ambiguity.Forexample: "It
has been determinedthat you do not
qualify for benefits under the program?"
Whodetermined it?

The passivevoicedoeshave its purpose.
It may be appropriately used when the
thing doneismore importantthan the one
who did it. Forexample, "the subpoena
was served." The passive voice is ap
propriate whenthe actor is unknown.For
example,"the ledgerswere mysteriously
destroyed."Goodwriters usethe passive
voiceto place a strong elementat theend
of the sentencefor emphasis; "When he
walked through the door he was shot."
Lastly, we can use it when detached
abstraction is appropriate; "all humans
were createdequalin theeyesof the law."

To maintain anemphasisonwhodid what
to whom, Wydick, alsoprefers short sen
tencesover long ones. However, he ac
knowledgestheneedfor variation in sen
tence length. Wydick passeson Mark
Twain’s advice about long sentences.A
writer shouldrework a long sentenceuntil
"when he hasdonewith it, it won’t be a
sea-serpentwith half of its arches under
the water, it will be a torch-light proces
sion" so that the reader will remain
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engaged.

Wydick abhors the useof redundant legal
phraseslike "null and void," "ceaseand
desist" or "last will and testament."
Tautologiesaboundin the languageof the
law becausethe English havealwayshad
two languages to rely upon. First it was
Celticand Anglo-Saxon,thenEnglish and
Latin and fmally English and French.
Thus, for example:the property term "free
and clear" originated from the Old
English, freo and Old French, cler.
Wydick challengesus to slay theseredun
dancieswhich deadenthe impact of our
writing.

Plain Englishfor Lawyersis a dense,ac
cessiblehandbook. Each chapter con
cludeswith exercises.There aretwo ap
pendixes,one contains the reader’s exer
cise key, the other, additional exercises.
These exercisesmake you rethink your
own writing style and internalize his
literary lessons.The End Notesare also
worth reading. All in all I appreciate
having this manual closeat hand.

REBECCA DILORETO
AssistantPublicAdvocate
Appellate Branch
Frankfort
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NEED A DEFENSE LAWYER?
Jim Rogerswith Northern KentuckyLegal Aid and DPA have developedthe following 1 page of informationon public defender
services.In the left hand column,we list ourtrial field officesand theFrankfortofficeaddressesandphonenumbers.Your local public
defendersystemis welcometo copy this pageand insert your information in the left handcolumn. If you’d like copies from DPA,
cot

NEEDA DEFENSE LAWYER BUT CAN’T AFFORDONE?Ky. Department of Public Advocacy MAYBE YOU HAVE THE RIGHT TO A PUBLIC
1264 Louisville Road DEFENDER.
PerimeterParkWest
Frankfort,KY 40601 Under federaland state law, the court mustgive you a lawyer

502564-8006 "public defende?f you can’t afford one and f you may be
sentencedto jail.

Who canhaveapublic defender?
Thereis noclearguideline. Thegeneral rule is thatif youcannot
pay for alawyer in your case,thecourt will give you one. TheTRIAL OFFICES courtmakesaseparatedecisionwith eachpersonusingan "Af
fidavit of Indigency." This is a written statementyou give to the
courtdescribingyourincome,property,dependentsanddebts.The
court clerkorpre-trialservicesshouldhelp you fill it out.

Boyd Eddyvilie Do! talk to thejudge about needinga lawyer?P.O. Box 171 260 CommerceStreet
Catlettsburg, KY 41129 P.O. Yes! Ask ihejudge the first time you arc in court. Bereadyto talk

6061739-4161 Eddyville, KY 42038 about your money problems in detail. If you can, take lls and

502/388-9755
incomerecords andmakea list of incomeand expensesshowing
why you can’tafford alawyer.

Hazard Hopklnsvilie
233 Birch Street,Suite3 SouthM St Can I have a public defenderif I own property? Post ball?
P.O. Box 758 P.O. Box Own more than onecar? Don’t get stateaid?
Hazard,KY 41701 nsville, KY 42240 Maybe. Those are factors againstyou, but if you can prove you
606/439-4509 5021887-2527 can’tafford a lawyer, the court shouldgiveyou a public defender.

LaGrangeT.S.B. LaGrange Do! pay for my public defender?
300North FirstStreet KentuckyStateReformatory No, but you may have to payfor someof the court costsif you can
LaGrange,KY 40031 LaGrange, KY 40032 afford it. A decision about paymentshould be made at each stage
5021222-7712 5021222-9441ext.313 of the caseby your judge. Your public defendermaynot charge

you personallyfor his/her services, If you can’t pay a fee you
Lexington ioulsvIIIe should notloseyour lawyer.

111 ChurchSireet 200CivilPlaza
Lexington,KY 40507 701 WestJefferson Doesthe court give you alawyer only in criminal cases?
606/253-0593 Louisville,KY 40202 No. When thestatetries to takeyour childrenyou may beentitled

5o225380 to a court appointedlawyer. When someonetries to put you in a
mentalinstitution the court shouldgive youa lawyerif you are too

London Morehead poortohiieyourown.Also, if you are under18 and saidtobe
408 North Main Street,Suite5 Rt. 32 South truant, beyond your parents’ control, or are before the juvenile
P.O. Box 277 P.O. Box 1038 court facing any kind of punishment, the courtmust give you a
London,KY 40741 Morehead,KY40351 lawyerifyouaretoopoortohireone. Thereareothertimestoo,
606/878-8042 6061784-6418 soalways ask!

Madisonville NorthpolntTraining Center Can I go to jail for not paying a fine or courtcosts?
8 Court Street p.o. Box 479 Maybe,but you shouldalways be given a fair chanceto pay a fine.
Madisonville,KY 42431 Burgin, KY 40310 You shouldn’t be jailedfor not payinga fine or court costsunless
502/825-6559 606/236-9012ext. 219 youdo not makea seriouseffort to pay. Costsshould be waived,

or not charged, if you are too poor to pay them and you tell the
Paducah Pikeville court.

400ParkAvenue 335 SecondStreet
Paducah,KY 42001 Pikevillc, KY 41501 TIPS!
502/444-8285 606/432-3176 Nevermiss a scheduledcourt appearance.If you arenot at court,

you can be tried anyway or youcan bejailed for contemptof cowt
Richmond Somerset DO NOT talk about your casewith anyoneor agreeto any search,
201 Water Street 224 -ilr test, or line-up without talking to your lawyer first. You may
Richmond,KY 40475 P.O.&, 672 choosenot to havealawyer. However,it is veryrisky to represent
606/623-8413 SnCISCt,KY 42501 yourselfat trial or entera guiltypleawithout legal advice.

606i79-8323

Stanton
108 MarshallStreet
P.O. Box 725
Stanton, KY 40380-0725
606/663-2844
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MENTOR PROGRAM NEEDS SENIOR CITIZENS

Three people are out to prove to
Kentucky’s youth that experiencedoes
indeedbringwisdom.

David E. Norat, EarleneHuckleberryand
Nancy Andrewsaretrying to establish a
mentorprogramcalledLinkingLifetimes.
It will allow seniorcitizens to sharetime
and wisdomwith juvenileswho havehad
a brushwith thelaw.

"A mentor is a tutor, a coach, a trusted
counselor,"said Norat, Director of the
DefenseServicesDivision for the Ken
tucky Departmentof Advocacy. "It’s a
special relationship. They can help a
youth sort outeverydayfrustrations."

Andrews,aging-servicescoordinatorfor
Fayette County, said the program would
capitalizeonthe skills of seniorcitizens.

"Some people think older peopleareout
of touch with what is going on in the
world," Andrewssaid. "They just have a
different perspective. When you are
young,everythingjustseemssoimportant
becauseit’s the first timeyou’ve comeup
againstproblems."

Hucklebenysaid today’syouth could be
ignorantof life’s problems.

"Whatwe aretrying to do is get them to
become more knowledgeable in their
decision-makingand discussjob options
and careers,"Huckleberrysaid. "These
kids have a lot of unrealexpectationsbe
causethey haven’t had anyone talking to
them."

decidedto continuethe program by get
ting corporate andprivate donations.

Norat said they would speak to senior
citizens groups this summer to recruit
mentors. They hope to get at least 20
adults,all older than 55.

"We look for someonewho is caring,"
Norat said. "Someone who has time,
makes decisions and can explain the
thoughts that went into thosedecisions."

Beginning in September, Huckleberry
said, the mentorswill begin five hours of
training each Tuesday and Thursday.
Afterward, they will be matched with a
juvenile.

Norat at the Department of Public Ad
vocacy,502 564-8006.

MICHAEL L. JONES
Herald-Leader staffwriter

Reprintedbypermission.

Linking Lifetimes got its start last year
when Temple University asked for
proposals for mentor programs. Norat
wasaskedto write a proposal for a mentor
program involving seniorcitizens. Hein
cluded Andrews and Huckleberry, a
Division of Children’s Services coun
selor.

Althoughthey did notget the grant, they

"The big thing is a desire to work with the
young peoplein the community,"Huck
leberry said. "So when they get angry,
insteadof throwinga brick througha win
dow in downtown Lexington, they can
call theirmentor."

Senior citizensinterestedin the Linking
Lifetimes programcan contactEarlene
Huckleberryat the Division of Children’s
Services,606 253-1581 or David E.

L to R: Earlene Huckleberry, David E. Norat,NancyAndrews
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FUTURE SEMINARS

Mark Your Calendars!
1990

DPA TRIAL PRACTICEINSTITUTE
October28-Nov.2,1990
KentuckyLeadershipCenter
Faubush,KY
502564-8006

4TH KACDL ANNUAL SEMINAR
Featuring Charles Brega of Denver
December7 & 8,1990
Louisville,KY
502244-3770

1991

ICOPA V
The Fifth InternationalConferenceon Penal
Abolition ICOPA V is a place where
reformers,activists andacademicianscome
togetherto engagein dialogue,andtocreate
a greaterunderstandingof what we cando
about crime, other than imprisoning and
punishingoffenders. Crime and punishment
areafonn of civil war. The Fifth Conference
will bring together the people and groups
representingthe international civil peace
movement.ThisConferencewili beheldMay
21-25, 1991 in Bloomington. Indiana. For
more information, contactHal Pepinskyat
Criminal Justice Department, Indiana
University,Bloomington,Indiana47405.

19th ANNUAL PUBLIC DEFENDER
CONFERENCE
June2-4, 1991
Quality Inn Riverview
Covington, KY
502564-8806
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