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FROM THE EDITOR: Do money and
resources make adifference in criminal
cases? You bet. Everyone Involved In
the ctirnlnal justice system knows this.
The indigent Ky. citizen who is accused
of committing a cilme does not have
the help of a properly funded public
defender program. The results in
digents obtain are less than those of a
person of means in Ky. To allow this to
continue to the degree that It exists in
this state diminishes us all. As Martin
Luther King observed in a letter he
wrote from the Birmingham jail, injus
tice anywhere is a Threat to justice
everywhere.

Again in this issue1 we manifest the
poor funding of our public defender
system with articles from our regional
trial managers, a look at Ky. wage data,
capital defense undertundings, the
shortage of criminaldefense attorneys.
We contrast this states recognition of
their duty to properly fund indigent
criminal services.

Prisons and parole are battling to see
which can out crisis the other. This is
sure to be a duel to the death of com
mon sense and responsible objectives.
We seem bent on Impoverishing our
selves further by this race to make
prisons and parole as regressive as
poèsible. Articles in this issue address
this Incarceration Insanity.

Soon our legislature will have the op
portunity to change the criminal law.
We bring you the views of groups who
hope the legislature acts in their inter
est. ECM

The Advocate is a bl-monthly publication of
the Department of Public Advocacy, an in
dependent agency within Ihe Public Protec
tion and Regulation Cabinet for administra
tive purposes. Opinions expressed in ar
ticles are those of the authors and do not
necessarily represent theviews of DPA. The
Advocate welcomes correspondence on
subjects covered by it. If you have an article
our readers will find of interest, type a short
outline or general description and send it to
the attention of our Editor.

Edward C. Monahan,Editor
Cris Brown, Managing Editor

Department of Public Advocacy
1264 Louisville Road
Frenkfoit. Kentucky 40601
50 564-8006

PriMed with State Funds KRS 57.375
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THE ADVOCATE FEATURES
DPA Rural Trial Offices

We continueto featurethestateof the
Department’strial efforts acrossKen
tucky. In this issuewefocuson DPA’s
13 rural trial offices which cover 44
counties via interviews with DPA’s 3
regional trial managers.

CENTRAL KENTUCKY
TRIAL OFFICES

How many officesare in your region
of responsibilityandhow manycoun
tiesdo they cover?

I supervisethe Richmondoffice,covering
2 counties,the SomersetOffice, covering
5 counties,and the London office cover
ing 4 counties.

What are the major problems en
countered in your region?

The major problemsare recruiting and
retainingpersonsto staffour trial offices,
the large percentage of serious felony
cases,particularly in London andSome
rset,and the high caseloads the attorneys
are expectedto carry.Morale amongthe
staff is very difficult to keep high, par
ticularly among the attorneys. By and
large we have staffs who arebright, hard
working, and committed.Yet, too often
they areunableto have sufficient time to
work the caseslike theywantto, they are
toooften treated shabbily by the criminal
justice system,andto top it off, they are
being paid much less thanpublic defend
ers in other states,membersof their local
bar, andother personsin stategovernment
whosepositionsrequireonly ahighschool
degreeor less.

What problems are created in your
region by capital cases?

When a rural trial office is assigneda
capital case,that can literally wreckthat
office for a period of time. Unlike city
offices, we do nothavelargestaffswho

canabsorb a seriouscapital case.Nation
ally, capital casestake from 400 to 800
hoursof time. Putanotherway,onecapital
casecan take up to 1/2 of an attorney’s
time during a year based upon a 1600
billable hoursfigure. Wehavea policy of
requiring2 attorneysfor eachcapital case.
This then becomesexacerbatedby the
multiple-defendant situation in capital
cases.Giventhesefacts, onecasecanturn
an office upside down. Unfortunately, an
individual office is staffed by looking at
annual caseload figures, without taking
into considerationcapital cases, whose
locations are highly unpredictable. We
have no adequatemechanismfor getting
relief to thesmall trial offices in that situa
tion. Worse yet, offices can have more
thanonesuchcase.Last spring, theSome
rset office had 3 capital cases;presently,
the Richmondoffice has 4 such cases.
Trying to getall the other courtsand cases
adequatelycoveredwhile at thesametime
doing a competentjob on thecapital case
can be a virtual impossibility.

What public defender problems are
peculiar to "rural" trial officesin our
state-widesystem?

There arenumerousproblemspeculiar to
rural trial offices. First,many of our attor
neyshaveto travel longdistancesto court,
time that attorneys in more urban offices

do not have to spend.It is more difficult
to recruit personsto rural trial offices,
particularly when the office is quite
remote and the recruiting pool is young
and single. Thirdly, a rural trial office
must exist in whatever local political
situation is extant. Given the high
visibility of someof our cases,this can
make the job of a rural public defender
unpopularand lonely.

how do your resourcescompare to
the prosecution’sresources?

I believetheentirecriminaljusticesystem
is starvedfor resources.Onereasonfor
that is the black holerepresentedby Cor
rections; all new moneygoestoincarcera
tion, and little to theothervitalpartsof the
system.I donotfeelprosecutorsareover
funded.However,public defendersarethe
most starvedportion of thesystem.Com
paratively, prosecutorsfare welL Wehave
part-time assistantcounty and common
wealth attorneys who earn as much asor
more thanour full-time attorneys. That is
discouraging.

Why is it important for the state to
have quality public defender ser
vices?

There are lots of reasons.I will relate 3.
First, public defendersact as a checkon
theprosecutorial/law enforcementpartof
the system.When functioning correctly,
we keep the police,parole officers, prose
cutors hopping, honest andhardworking.
Secondly,a qualitypublic defender sys
tem makes our system of incarcera
tion/probation, etc. work better.A person
who hasbeenconvicted,and is to servea
lot of time, will be a problem if he per
ceivesthat he neverhas a chanceincourt,
that his "state-paid" lawyer somehowdid
not representhis interests. He will be a
problem in court, on probation, or in
prison. The converseis truealso,andthat
is why it makeslittle senseto starve the
public defendersystem.Fmally, I believe
you can tell what is in theverysoul of a
cultureor peopleby the manner in which
they treat the most vulnerable among
them, such as children, the poor, the
homeless,andprisoners. A strong public

Ernie LewIs
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defendersystemwould demonstratethat
we are a peoplewho believe in justice
evenfor the most vulnerableamongus,
thepoorpersonaccusedof a crime.

Whathasto happenfor indigent Ken
tucky citizens who are accusedof
committing a crime to receive ade
quate public defender repre
sentation?

We musthavetrueleadershipin the legis
lature.We will neverhaveaconstituency.
Ours will neverbe a politically popular
cause.Raisingtaxestopay for lawyersfor
indigentschargedwith crimes will notget
anyone votes. Yet, TennesseeandWest
Virginia, to name 2, have recently
demonstrated the political leadership
necessaiyto pushthroughunpopularbut
necessaryincreasedfunding for public
defendersystems.It tookpolidcalcourage
to passKRS 31 backin theearly 70’s; it
is time for that to emergeagain.

Whatarethe advantagesof our full-
time public defendersystemin rural
Kentucky?

I sin a believer in a full-time public
defendersystemwhere possible.There
are someplaceswherea contractsystem
remainsthe only viable choice.However,
inmanyif notmostareasof theCommon
wealthwe shouldhavea full-time office.
In manyareasof the state,therearenot
enoughprivatelawyers to do the public
defenderworksuchastheareacoveredby
theStantonoffice; there,atrial office isan
absolutenecessity.In other areas,theex
periencedcriminal defenselawyers are
not interestedin or cannotafford to par-

ticipate in doing public defenderwork. In
general,public defendersarespecialized
in criminal law, they are extensively
trained,theyaremanaged,all ofwhich are
real advantages. I would add, however,
that we should strive to include private
lawyerswho desire to do public defender
work, by,for example,having them serve
asconflict counsel.

What do you hope our Public Ad
vocacy Commission will do for us
during this 1990 General Assembly
and over thenext 5 years?

I would hopethat the Commissioncould
help changethe political atmospherein
which DPA operates.Overtheyears,our
Commissionshave hadpersonson it who
arelistenedtoby thepowerstructure.The
Commissionis a sleepinggiant. I would
hopethat it would achieveitspotential for
advancingDPA’s interestin the Legisla
ture.

What substantivecriminal law legis
lativechangesshould there be?

The last decadehas witnessednumerous
mostly regressivecriminal law changes,
changeswhich have incarceratedmany
more peoplefor longer periodsof time
than before,changeswhich havebeenir
rational, changeswhich have all but
destroyed what was createdby the new
PenalCodein1974.Iwouldliketoseethe
following, amongothers:

a The Truth-In-Sentencing bill was ill-
conceivedandpoorlydrafted. It should be
abolished altogether. Prosecutorsdon’t
needit to getconvictionsand long prison
terms. At a minimum the irrationalparole
eligibility statue for violent offenders,

KRS439.3401,shouldbeamendedsothat
the paroleeligibility for a life sentence
would represent the maximum parole
eligibility. Allowing prosecutorsto talk
about misdemeanor convictions and
parole during thepenaltyhearingisunfair
and veryconfusing.It is particularlyun
fair giventhe fact that a defenselawyer is
limited in mitigation to merely rebutting
theprosecutor’sevidence.Further, having
abifurcatedprocedurefor ClassC andD
trials is a colossalwasteof time, some
times extending trials into an additional
day.

b If weare going to haveKRS 439.3401
then we don’t needthe PFO laws. We
should not be locking peopleup for 10
years in prison at a cost of at least
$150,000for 3 ClassD felonies.

c We should makemoredemocratic our
jury selectionpractices. Our federal and
stateconstitutionscontemplate a random
ly selectedjury from a pool that is repre
sentativeof the community.The reality is
far different. In many of our countieswe
have hand-selectedjury commissioners
choosingprospectivejurors.Theresult is
a prosecutorial, blue-ribbon jury. Many
segmentsof our communities,peoplenew
to the community,poor people, women,
young people, minoritiesare being under
represented on our jury panels. What
could be more fair andmore democratic
than requiring the use of a computer to
selectprospective jurors from a broadly
basedjury list, suchasdriver’s licenseor
telephone lists?

d Wemust getrid of thedeathpenalty for
the mentally retardedandjuveniles.I am
opposed to the deathpenalty in all cases
for religiousreasons.However,killing the
mentallyretardedand childrenisperverse
and obscene.I frankly would think that
proponentsof the death penalty would
agree,becausekilling thesegroupsshows
howwrong,howvicious thedeathpenalty
in this country really is.

ERNIE LEWIS
Director
RichmondTrial Office
201Water Street
Richmond, KY 40475
606 623-8413

Ernie is regional manager in the central
region of Kentucky. Hehas been with DPA
for the last M’e!ve years andhas servedas
an appellate attorney, a Trial Services
Branch Chief, and Director of the Rid,
mond Office. A Missouri native and
graduate of Washington University Law
School and Vanderbilt University Divinity
School, Ernie lives in Richmond v.4th his
wife and two children, ages 7 and 3.
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EASTERNKENTUCKY
TRIAL OFFICES

How many officesareIn your region
of responsibilityandhowmanycoun
tiesdo they cover?

There are 3 field offices in the Eastern
Region Stanton,Pikeville, andHazard
coveringthe total of 14counties.

What are the major problems en
countered in your region?

The most overwhelminganddevastating
problem encountered in the Eastern
Regionis the inability to recruitandretain
qualityattorneys.Vacantpositionsremain
unfilled for monthsandevenyears.Staff
shortagesare particularly acute in our
Pikeville and Hazardoffices. In Hazard1
for example, resignationsat the end of
1988 left that office with 4 vacantposi
tions and only one remainingattorney.
That attorney, Nancy BowmanDenton,
hadonlybeenpracticing law for 6 months
yet shewasforced to take responsibility
for dozensoffelony cases,includingmur
ders, and to assumethe role of directing
attorney.ThoughNancyhasdoneanout
standingjob, andnowhasone additional
attorney to help easethecaseloadburden,
it is absurd that shehas been asked to
shoulder these impossible respon
sibilities.The PikevilleOfficewouldhave
4 attorneys if fully staffedand5 attorneys
would beneededto adequatelycovertheir
area. However, as of now the Pikeville
officehas2 attorneys, onea new directing
attorney and theotherrecentlyadmittedto
the Bar. There are over 700-800 open
casesin the Pikeville office. The 2 Pike
yule attorneyswould eachhave to handle
double the recommendedmaximum year
ly caseload in order to provide repre
sentationin all ofthesecases.This, too,is
an absurd situation.The addedcaseload
pressures createdby chronic vacancies
leads to attorney frustrationand burnout.
Even attorneys who are dedicated to
public defenderwork often resigndue to
the overwhelming stress and under
whelming pay.

What problems are created in your
region by capitalcases?

In light of thechronicstaffshortagesand
low average experiencelevel, requiring
officeslike Pikeville andHazardto handle
capital casesis akin to kicking a person
while theyaredown.AsEasternRegional
Manager, I believeit would be irrespon
sible aridunethical for meto askany of the
attorneys in thesetwo offices to accept
evenone capital caseat the present time.

Evenunder thebestof circumstancesfull
staffing,ourresourcesarestretchedto the
limit. Eachcapital casenotonly requires
two attorneysbut putsaddedstrainon the
investigative and secretarialstaff. When
severalcapital casesarise in oneofficeor
region, the public defender resourcesare
stretchedbeyond thebreakingpoint. Our
understaffedoffices simply cannot meet
our capital caseresponsibilities at the
present time. This not only doesa gross
disservice to the person accused,but
damagesthe relationship betweenour of
fices andthe local judgesandprosecutors.

What public defender problems are
peculiar to "rural" trial offices in our
state-widesystem?

Staff shortages are not peculiar to rural
areas,but thenumberand lengthofvacan
ciesseemto be more acute in the Eastern
Region offices.Finding conflict attorneys
in rural areas is often a problem. The
Stanton office covers counties in which
there are no available attorneys in the
county to do conflict casesand it is dii-

ficult to find privateattorneysoutsidethe
countywilling totakecasesat the low rate
of pay offered by the department.Rural
areasare generally more impoverished
thanurbanareasand therefore the public
defendersare required to handle much
higherpercentageof criminal cases.

How do your resourcescompare to
the prosecution’sresources?

Nocomment.

Why Is it important for the state to
have quality public defender ser
vices?

Hopefully, most responsible citizens of
Kentucky believein theprinciples ofjus
tice and fairness.I would like to think that
an overwhelming majority of the people
wouldcondemnajudicial systemin which
a fair shake can be guaranteedonly to
thosewith money to pay for a lawyer. If
prosecutionsand police actionscould be
brought up against indigent Kentucky
citizens without challenge, a serious
erosionof everyone’sconstitutionalliber
tieswould be the inevitableresult.

What hasto happenfor Indigent Ken
tucky citizens who are accusedof
committing a crime to receive ade
quate public defender repre
sentation?

Adequatefunding of the Departmentfor
PublicAdvocacyis a must.The structure
wehave in place isexcellent; theproblem
is inadequatefunding. Increasedfunding
would allow for highersalaries,increas
ing our ability to recruit andretainquality
staff. Increasedfunding for our contract
countieswould createcompetitionfor the
contractsand theoretically lead to an in-
creasein the numberandquality of attor
neyswilling to do contract work for the
department.Likewise, findingconflict at-

Bill Spicer

The counties covered by DPA trial offices in Eastern Kentucky are shaded.
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torneyswould be easierif thehourly rates
of pay were increase.

Whatarethe advantagesof our full-
time public defender systemin rural
Kentucky?

The full-time public defendersystemin
rural Kentucky guaranteesthat the in
digent accusedin theseareasare repre
sentedby trained criminal defense
specialists.The full-time public defenders
are insulatedfrompolitical pressuresand
donothaveapayingclientelecompeting
for timeandattention.

What do you hope our Public Ad
vocacy Commission will do for us
during the 1990 GeneralAssembly
and over thenext 5 years?

I hope the commissionhelpsusurge the
lawmakers to increasefunding in two
major areas.First theextremelylow salary
structurehasto be improved.My office is
attempting to recruit a recentgraduate
whopaid for her educationby workingfor
the U.S. PostalServiceas a lettercarrier.
She sincerely wants to begin her legal
careeras a public defenderin Kentucky.
However,herpresentsalarywith theU.S.
PostalServiceis nearly twice that of a
beginning public defenderin Kentucky.
Understandably,sheis hesitantto accept
sucha drasticcut in herincome. I hope
the Commissionwould agreethat only an
increasein thesalarystructurecanendour
frustrations in recruiting and retaining
qualitypersonnel.The secondmajorarea
that the Commissionneedsto help us ad
dressis that of funding for deathpenalty
representation, particularly at the trial
level.

What substantivecriminal law legis
lativechangesshould there be?

The truth-in-sentencingstatuteneedstobe
revamped.In many ways, the jurors are
more in the dark aboutthe effectsof their
verdict than they werebefore the law was
passed.The jurorsshouldknow therange
of punishmentbefore they begin their
deliberations in the guilt phase.Jurors
should also be given the power to make
recommendations concerningprobation
during the sentencingphase.

Other thoughts?

The structurethat exists in the Kentucky
public defendersystemis in many ways a
model nationally. However, inadequate
funding, particularly in the area of
salaries,createsoverwhelming stresseson
the system.The situation in the Eastern
Region is now desperate.It isdishearten
ing to seeunderpaidyoung attorneyswho
arewilling to work long hoursin order to
provide ethical, quality representation to

the citizens of Kentucky placed under
pressuressosevereandconstantthatthey
ultimatelyleaveour departmentfor saner
employment.

WILLIAM SPICER
Directing Attorney
StantonOffice
P.O. Box 725
Stanton,KY 40380-0725
606 663-2844

Bill is a 1977 graduate of West WgInla
University and a 1980 graduate of the
University of KentuckyCollege of Law. He
is the Managing Attorney for the Eastern
Region which consists of field offices In
Stanton, Hazard, and Pikeville. Hehas
been with the Department since 1980ser’
ing as a UI aJ attorney anddirecting attorney
in London, KY.

WESTERNKENTUCKY
TRIAL OFFICES

C

How many officesare in your region
of responsibilityandhowmany coun
tiesdo they cover?

Threeofficescovering11 counties.

What are the major problems en
countered in your region?

Turnover,keepingstaff becausewe are
not competitive in salary.

What problems arecreated m your
regionby capital cases?

Capitalcasesrob offices of manpower-

other lawyersmust compensatefor the
"other" caseloadof theattorneyinvolved.
Emotionalstress.

BetteNleml

James Brennan Roes formerly an at
torney in private practice In Florence,
KY becameFayetteviile, West Virgin
ia’s first public def ender. He was co-ad
ministrator of public defender pro
grams in Mason and Breckinridge
counties in KY before opening his
private practice in 1979.

J.B. was offered a position with our
London office but chose to go to the
position in West Virginia because, "it
was exciting to be involved in building
an office from scratch and realistically
with my years of experience there was
an $8,000 pay difference."

He started at a salary of $32,500 in
West Virginia.

The counties covered by DPA trial offices in Western Kentucky are shaded.
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PROBLEM CREATES BACKLOG
OF CASES

PROVIDENCE,R.L - It isn’t toughto
find a lawyer in Rhode Island- the
statebarassociationsays thereis one
forevery265 residents.But forpeople
injail, waiting two yearsor morefor
a trial, criminal defenselawyers are
almost an endangeredspecies.

Around thecountry,thoseinvolvedin
the criminal justice system say the
story is the same:Lawyersarefleeing
criminaldefensework for more lucra
tive business,letting defendantslan
guish in jail while the overworked
lawyers who remain in the field are
tied up on other matters.

"It’s very difficult, when one lawyer
has60cases,to disposeof thosecases
when he’s on trial for 2 or 3 months"
in one of them,said Thomas F. Fay,
chief justice of the Rhode Island
SupremeCourt.

SamuelDash,formerchiefcounselto
the SenateWatergatecommitteeand
nowa GeorgetownUniversityprofes
sor,waschairmanof anAmericanBar
Association committee studying
problems in the nation’s criminal
courtsystem.

"Thesystemis entirelysnarled.There
are not enough defense lawyers,
prosecutors, police officers and
judges," hesaid.

And more lawyersmight give up their
defense work, especially in drug
cases,because the U.S. Supreme
Court said the government may seize
lawyers’ feesif the money camefrom
the clients’ illegal drug sales, said
NealSonnett, presidentof theNation
al Association of Criminal Defense
Lawyers.

"A lot of lawyers find themselvesnot
litigating in defenseof their client,but
in defenseof their ownfees,"Sonnett
said. "I’ve had lawyer after lawyer
tell me they just don’t want the
hassle."

When there are not enough criminal
lawyers, it can lead to hastyandpoorly
conceived plea bargains that let
dangerous criminals go free or
repeated trial delaysthat keeppeople
in overcrowdedprisons,Dashsaid.

James Ryan, chief of criminal
prosecutionin the RhodeIslandattor
ney general’soffice, said victims also
become more reluctant to testify as
time passes, leading to more dis
missedcases.

The UnitedStateshas725,574active
ly practicing lawyers, accordingto the
AmericanBar Association, or about
one for every 340 people.Sonnettes
timated that fewerthan50,000of them
aredefenselawyers, including public
defenders.

AssociatedPress,October 5, 1989

How do your resourcescompare to
the prosecution’sresources?

Why is it important for the state to
have quality public defender ser
vices?

QualityP.D’s safeguardthe rights of in
dividuals and ensure that proper inter
pretation andextensionof our laws. They
do sobecauseof the rights, notthe finan
cial fee a client may appearto have.

What hastohappenfor Indigent Ken
tucky citizens who are accusedof
committing a crime to receive ade
quate public defender repre
sentation?

Moneyhasto be found- thegeneralpublic
must realizefreedomhasa price.As much
moneyshouldbeattachedto preservecon
stitutionalrights asisto make accusations.

What are the advantagesof our full-
time public defender systemin rural
Kentucky?

One, no one elseis going to do it. Two,
full-time public defenders, if paid an
honest andadequatesalary, will keep the
systemhonest.

What do you hope our Public Ad
vocacy Commission will do for us
during this 1990 General Assembly
and over the next 5 years?

Funding for a state-widefull-time public
defender system including resources to
pay attorneys representing indigents at
leastasmuchasthoselawyersprosecuting
and judging them.

What substantivecriminal law legis
lativechangesshould there be?

Eliminate capitalpunishment.Abolish the
paroleboard. Revamp PFO to target
"violent" crimes only. Increasedollar
limits in theft relatedcases.

A greatdeal of travel betweencounties
cuts into hours to devote to individual
cases.Salariesof P.D.’s are greatlydis
proportionateto private bar in small coun
ties.

Wehavelessof theirresources.Attorneys
oftendo theirowninvestigation, their own
researchandtheir own leg work.- a waste
of our talents at costto our clients.

BETTE NIEMI
AssistantPublic Advocate
Director, LaGrangeTrial Office
300North First Street
LaGrange,KY 40031
502 222-7712

U.S.FEELS SHORTAGE OF CRIMINAL DEFENSE LAWYERS

What public defender problemsare
peculiar to "rural" trial offices in our
state-widesystem?
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COURT OF APPEALS JUDGE MICHAEL 0. MCDONALD

KY Public Defenders are Grossly Underpaid and Grossly Overworked

From your perspective as a former
circuit court judge andyour present
Court of Appeals position, what do
you seeasthe biggestproblems in the
criminal justicesystemin Kentucky?

Inconsistencyin sentencingfor onething.
I think it would be better for thejudges to
do the sentencingasopposedtothe juries.
The bifurcated truth-in-sentencingphase
is a little bit toocumbersometo handle
I’ve gone back and tried some cases
recently and it’s verytimeconsuming.

When you say it’s time consuming,
you mean the truth-in-sentencing
phaseis time consuming.

Yes, andof course,if you add judge sen
tencing youwouldn’t have to go into that.
I think you could be more consistentand
I feel that that the law shouldbeconsis
tent. These sentencesof 1000 years and
thingslike that,I think there’sjust some
thing inherentlywrong there.You know
in a personal injury case you enter the
mortality table, I guessthere ought to be
sometype of mortalitytableina criminal
caseasto how long is thatpersongoingto
be around. It doesn’tseemlike you could
extend the periodbeyond any reasonable
life expectancy.But I think that would be
curedwith judge sentencing.Iknow it’s a
controversialthing, but I think that ought
to be changed.I think thejudgesentencing
must be in conjunction with the presen
tencing report and the input by profes
sional people. And I know that some
judges aremaybe in somecircumstances
more ridiculous than maybewhat a juiy
might be but I think that has to be, the
sentencinghas to be in conjunctionwith
the input by professionals, with the
presentencingreport.

Do you seeany other huge problems
in Kentucky’s criminal justice sys
tem?

Everything is drug out beyondwhat is
reasonable.It’s gotten to be supertechni
cal. Thingsof that nature.

What criminal law legislation would
best servethe peopleof this state?

Well, I’ve always urged that thereought
to be an expungement of tremendous
amount of criminal records that, I’m
sayingafter a 10year period whereno one
hashad an arrestfor anytype ofviolent or
sexualcrimeor anything like that andit’s
a misdemeanoror any typeof probatable
felony. I think that there comes a time
when that personought to be able to shed
thecriminal aspectsof whatever that is a
connotationof. I think it hurts a good
many of the citizensto be taggedfor the
rest of your life with a criminal record. I
know that there’s a theory once a sinner
alwaysa sinnerandmaybeyou canparlay
that into sayingoncea criminal always a
criminal but I seea lot of justificationfor
expungement Where there is no more
police interest in an individual, why
should that personbein the computersfor
the rest of their life. I seea needfor legis
lation to rethink the violent vs. non
violent crimes as to the incarceration.A
lot of our crimes that are on the books
statutorily arejustthere forcollectionpur
posesfor businessesandI thinkthatought
be excluded. Anybody that takesa bad
checkfor over $300, there ought to be a
caveat emptorprovision that, shameon
you. I have no empirical study, but my
experienceof debt,and recentlyI’ve been
made aware of, the courts are usedas a

clearinghousefor collectionpurposesas
opposedto the correctionof criminni be
havior andI don’t think that’s theplace.I
think we have to trim it down,I think we
have to have more realistic sentences,
more realistic time involved. I think we
have to have more incarcerationof the
violent peopleand remedialsteps taken
for thosewho are nonviolent.

Do you think the Kentucky public
would acceptthat kind of change?
Yes. The Kentuckypublic surewant it
when they’re in it. I think there has to be
somerationalapproachto all of this, and
I think in many instanceswemake a par
ticular crime out of somethingwhich is
reallynot there.

Any other legislation youwould think
could solve someofthe criminal jus
tice problems?

I think the violent crimes ought to be
treatedon a non-probatablebasis...you
canprobate somebodythat stabbedyou to
deathbutyoucan’tprobatesomebodythat
usesa weapon,thatdoesn’tmakesenseto
me.I think they all ought to betreatedthe
same.I would beharsheron thosein the
society that are violent and committhat
typeof crime.

Kentucky hasthe lowest compensa
tion for appointed defenseattorneys
in capital casesof all the states,is it
fair to only compensatean attorney
representingsomeonewhoselife Is at
stakethe maximumof $2,500?

That’s, it’s an insult, anda degradationof
the whole profession, as far as I’m con
cerned. The Governor, the Executive
Branch,LegislativeBranchhave contract
lawyers. I understandthat they do quite
well. I don’t seeany differencebetween
the contract lawyer there andthecontract
lawyerhere.I think this wouldhappento
bemore important,just from the simple
dignity of life itself that you ought to
protectit asmuchasyoupossiblycan and
I think that it puts a price tagof $2,500on
a person’slife. I’m opposedtothat.Onthe

MIchael O McDonald
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otherhand,I don’t believein openingup
the treasuryto somebody.I thinktherehas
to be reasonableconstraints andcontrols
on it, but this isalmost,it’s repulsive.

From your viewpoint asa judge, why
is it in your interest to have the lawyer
representing the indigent capital
defendant properly compensated?

Well, I think you get a fair fight. I put it
just basically, I think we’ve had an ex
periencein, whowasit recently,in Kenton
County? You know, that’s almostan in
dictznentitself againstthe whole system.
I have tried capital cases myself as a
lawyer, I speakwith somedegreeof ex
perience andit’s not fun and games,it’s
veryseriousbusinessand I just can’t im
aginea trial judge feelssatisfiedknowing
that you’ve gotsomeonehereworking at
less thanminimum wage. Thatjust does
n’t, there’s something inherently wrong
about that whole system.Yet, I recently
saton the lottery case;I would love to see
thehours paidtothelawyersinthat.I
would think that when you compare the
two, it would be rather shocking.

That’s a goodpoint.

I tried to figure up and this wasjust a
hearing, timewise,I tried to figure up, the
bestI couldconclude,the timeexpensein
that casejust for our purposes,just where
we were, not the trial court, not sub
sequently the SupremeCourt, anything
else, I tried to calculate, and I figured it
would be around $35,000.

That’s incredible, what it saysof our
values.

As I say,I think that’s an indictment, and
it’s not againstlawyers. The indictment
is againstthewholeattitude and aslongas
you have,you can’tactivate someoneus-
lessyou developan attitude. I’ve always
believedthat andwehave a badattitude.

Could you explain that a little bit
more?

Well, I’m simply saying, you can’t do
something, I don’t think you activate
yourself whether it’s in defendingsome
one, prosecuting someoneor doing any
thing that’s worthwhile until you develop
a proper attitude toward what you’re
doing. You have to follow throughand to
follow throughrequires a proper attitude
otherwiseyou’re going to fail andI think
our whole mentality hasto developabet
ter attitude or we’re not going to follow
throughand we’re going to continue to
have the $2,500maximumas long aswe
have this typeof attitude toward the sys
tem that we’renotgoing to haveanything
better than what we’ve got. You’re not
going to have better educationuntil you

get a betterattitudetowardeducation.

Yeah,I’ll take somebodywith a good
attitude anyday over somebodythat
haseducation or whatever, because
you cando a lot with somebodythat
hasa goodattitude.

Becauseotherwise they’re just going
throughthemotions.

Sentencing a person convicted of a
crime to prison often is not the most
effective "solution" to the problem,
yet we seem addicted to incarcera
tion. An "alternate sentence"oftreat
ment, restitution, sanction and com
munity service can provide more
punishment and a better chance of
solving the causesof the criminal be
havior long term in many caseswith
costs being lower. Should the
criminal justice systembe encourag
ing this better solution in appropriate
cases?

Yes,I drawthe line with, youknow, that’s
where I sayagain, I think we haveto have
a rethought concerning violent, non
violent behavior and I think we have to
have different types of incarcerations. I
don’t think all criminalsarecreatedequal.
I think we haveto redevelop a wholenew
structure and have someremedial mea
sures for those who are nonviolent and
that’s where I would look toward asfar as
the alternate sentencingis concerned.As
far as the incarceration of the violent
people, I think you have a better oppor
tunity to work with them to change their
attitudes andtheir behavior patterns.

Any suggestions on how we could
bring that kind of different view on
alternate sentencingin appropriate
casesabout in this state?

Well, number one, I think underanyalter
nate program,the victim has to be com
pensated for the transgressionscom
mitted. And that is the primary respon
sibility under alternate programof the
defendant.I think thedefendant in a non
violent situation should be programedto
where that would have to make compen
sation to the victim and then compensa
tion alsoto thesocietyand I think that has
to be done through very structured
programs andnot left to the pure political
process. I think it has to be doneprofes
sionally and I think it would relieve the
crowding in the prisons, I think it would
do a lot toward that goal.

Why is it important from your
perspective as a judge to have Ken
tucky citizensaccusedof crimerepre
sented by good criminal defenseat-

torneysand public defenders?

It’s justsimply my senseof a fair gameor
afairfight orafair anything. Idon’t like
anythinglopsided. I don’t enjoy thesitua
tionswhereonepersonhasthe advantage
over anotherpersontherefore I think that
you have to have competentcounselfor
people.This isthespirit ofthe law andit’s
not too fancy, but I like a fair fight and
surely to goodnessyou wouldn’t throw a
person, an indigent, under the knife in
surgeryby someonewhois goingthere for
the first time anddoesn’tknow anything
about it. I mean,it just, I can’t imagine
that.

What are the advantagesof having a
full-time public defendersystemver
sus an appointed or other type of
public defender system?

Well, numberone is professionalism, I
thinkyouhaveto developa dedicationand
an attitude toward theprofession.You’re
notgoing to do that if you’re onsomesort
of a part-timepaid systemwhere your
allegianceis toy practice and it’s not
to what you’re doing professionally.
That’s my attitude. I think if there’s con
flict of interest, I think there’s, againEd,
I’m talking, not from an empirical
standpoint becauseI don’t haveanyfacts,
but my perception is that there are more
guilty pleas from part-time hourly paid
attorneysasopposedto professionalfull-
time, less jury trials. I don’t like the at
titude ofsomejudgeswho will notappoint
people who make motions. I’ve heard
judgessayit. I won’t appoint him because
he tries to exerciseme. I don’t like that
attitude toward lawyers. I think it has
somewhatofa chilling effectonthewhole
system,soI prefergoing for theone who
wants to dedicatethemselvesto it totally.
Now, I’m notslamminganybodythat is in
this, it’s just simply that’s what I feel,my
experience.

Public defenders in this state carry
for the most part large caseloadsdue
primarily to the lack of funding for
enough staff. What problems, if any,
doesthat causethe court system?

Speakingfrom the judge’s standpoint, if
I’m in theJeffersonCircuit CourtandI’ve
got a public defender defendingsome
body whothree other judgeshaveput time
constraintson them and theyhave to be in
four differentcourtsat the sametime and
eachoneof them want a hunk of him or
her,you’ve got toberealisticandgiveway
to let thesepeoplefunction. They’re car
rying such a caseloadthat if it was a civil
matter,you would tag them immediately
with malpractice. Any insurancecompany
would not toleratethat type ofhandlingof
their affairs. Noonewould, andwewould
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be the first to condemnsucha procedure
yet wegetin thejustice systemoveronthe
criminal side,that’s businessasusual.h’s
almostmoveable malpractice.Well you
have to take that into consideration.And
Isay the samething for the prosecutors,
just a horrible workload, a terrible
workload and the public is not being
protected.

Public defendersin Kentucky arethe
lowest paid public defenders by a
wide margin ofany in the region, Is it
in the interest of the criminpl justice
systemtohave adequatelypaidpublic
defenders?

Well definitely, of course,I’m the wrong
personto talk to about that becauseI was
originallyoneofthe 3 incorporatorsofthe
local public defender. We hired Col.
Tobin. I was on the Board of Directors
until such time that the Commonwealth
Attorney protested and said I had a con
ifict of interest being a judge and on the
Boardof Directors.Publicdefenders,and
I’ll saythis also for the prosecutors,im
mediately their entry level ought to be
twicewhat they’re making,automatically.
And their caseloadshave tobeat leasthalf
of what they are presentlycarrying for
whatl would consideradequateandeffec
tive representation, whetherit be on the
prosecutionside, or on the defenseside,
becauseI think the two offices from my
experience, sort of mirror each other in
theseregards.Both areunderpaid,grossly
underpaidand both are grossly over
worked.

Any other thoughts?

It’s a matter of priorities, right now our
priorities arenot on thehighroad. I think
we could havedone muchbetter with the
lottery with building morespaceto house
the criminals instead of letting them out
andprovidingthe oneswho are in charge
of the systemprimarily the public
defendersandtheprosecutorsanadequate
salary.That would enhanceand would not
detractbecauseI think weget very good
lawyersin this area. But it would at least
pay them a decentsalary,commensurate
with all other branchesof the Govern
ment.

Judge McDonald was a Jefferson County
Circuit Court Judge for 9 years. Heserved
as the county’s first Chief Judge, im
plementing pretrialreleas e,jurypoois, and
consolidation of the courts. Hewas a
founder of the Jefferson County MI-time
publlc defender system, and has been a
criminaidefense attorney. Helscurrentlya
Court of Appeals judge, serving in that
capadty for the last 9 years.

VISION: MYSTICAL AND PRACTICAL

Whenwethink of vision or visionarywemay think ofsomethingorsomeoneutopian:
somethingthat doesn’t exit or someonewho maybeconsidereda bit or a lot outof
touch with reality.

A vision is something that doesn’t yet exist and is currently seenonly in our
imagination.It is rooted in values,spirit, ideas,and ideals.In ourimaginationwesee
imagesof people, programs, interactions, and procedureswhich incorporatethese
valuesandideals.A vision is a desired statefor the future. It ismore intuition than
linearthinking.

Peopleandprogramsthat don’t have vision will likely fmd themselvesfloundering
aboutflitting from here to there,or getting stuck in a rut. Vision gives usfreedomto
wander about,experiment,makechangeswith less fear or threat.We cando this
becausewe testour changesagainstour vision: Is this changemoving us in the
directionof our vision? Our visionsneedto permeateall of our livesandprograms.

Visiondoesn’tstart in committee.However,a vision that is not available andopen
to examinationand isnot influencedby othersis likely to beproblematic."Trustme"
is not enough.We mustbe willing to work at conveyingthe vision.

Yet it is very difficult to articulate the whole picture becausea vision incorporates
motivations,spirit andvalues. Life experiencesand/ordemonstrationsareessential.

Ourvisual imageof our visionchangesaswegainnew insightsandasrealityaround
us changes.Yet someof the core values are not likely to change.Justiceand peace
arecore valuesin my vision but my visual imageschangesas I gain new insights
throughexposureor life experience.

Vision is more than just a dream. It is that imageof our desiredstateof affairs that
reachesall the way backto our currentaction.

OneconcernI have is that we might think that vision is only for certainpeopleor for
certain kinds of programs. Vision is desirablefor all individuals andgroups. Partof
my vision is that all peopleand groups have a vision that incorporateslove, justice,
andpeace.

One resource that I’d like to quote may seemunlikely to those involved in social
action. John Naisbitt and PatriciaAburdeneinRe-inventingtheCorporationWarner
Books,1985say"Only a companywith a realmissionor senseofpurposethatcomes
outof an intuitiveor spiritual dimensionwill capturepeople’shearts.Andyou must
havepeople’sheartsto inspirethe hard work required to realize a vision."

It is vision that both motivates us to do somethingand guidesus along theway.

RON CLAASSEN VORPof Central Valley, California

NetworkNewsletter.October, 1989 Reprintedwith Permission.

POVERTY LEVELS ON THE RISE IN RURAL KENTUCKY

A University of LouisvilleUrban StudiesCenterstudydoneby C. TheodoreKoebel
showspoverty rates wereon the rise in EasternKY and other rural areasof the state
throughout the 1980s,buckingatrend of decliningpovertysincethe late 1960s.The
1970 censusshowed42% of HarlanCounty’sresidentsearnedless thanthe federally
definedpoverty level,by 1986that figurehad jumped to 3 1.4%. In 1989,the federal
governmentdrewthe povertyline for a singleperson at an annualincomeof $5,980
or below.The povertylevel for a family of 4 was $12,100.
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1989KENTUCKY STATEWIDE WAGE DATA SURVEY

Public DefendersStart at$8.56/hour;An Elevator Installer Startsat$9.87/hour

The 1989 Kentucky Wage Data Survey
wasconductedasa cooperativeandcoor
dinated joint venture by the Dept. for
EmploymentServices,Div. of Adminis
trative and Financial Management, Job
Training JTPA, Job Servicesand Special
Programs; the Office of Administrative
Services;and theKy. Occupational Jnfor
mation CoordinatingCommitteeicoIcc.

The survey was designedto aid busi
nesses,employees,decisionmakers, stu
dents and job seekersin evaluatingthe
labor market, as well as the staff of
EconomicDevelopmentwho needsuch
information in seeking potential in
dustries andbusinessesfor relocation to
the Commonwealthof Kentucky.

SURVEY METHODOLOGY

The universe of businessfirms was
selectedfor the survey, rather thanuse a
samplingtechnique.While the sampling
methodis much easierto conduct,wefelt
that all employersshould be askedto par
ticipate, thussmalleraswell aslargefirms
couldhave inputinto thesurvey.Stateand
Federal governmentagencieswere ex
cludedfrom the survey.

Forms were mailed to approximately
60,000finns in the survey.Wageinforma
tion was requestedfor 631 occupations,
using OccupationalEmploymentStatis
ticsoccupationalcodesandtitles.

The Standard Industrial Classification
SIC codes, which identifies firms by
their productsand/orservices,wereused
to identify the major occupationsusually
found in eachSIC. Themajoroccupations
were listedon eachsurveyform, for the
specific SIC, thus assistingthe firm in
identifying the occupationsbeing sur
veyed.Efforts weremade to includecc
cupationspertinentto the specificfirm.

For eachapplicable occupationlisted on
thesurvey form, employerswere askedto
report the entry andmaximum hourly
wagefor PartTimeemployees,the num
ber of people typically employed Full
Time in eachoccupation,and the entry,
average,andmaximumwage,by hourly,
daily,weekly,monthly, oryearlymethod,
for Full Time employees.All reported
wageswere standardizedtoanhourly rate
criteria.

TABLE 2

Kentucky Public Defender EntryLevel Hourly Wage:

AssistantPublicAdvocate 8.56

TABLE 3
The following areselectedentry level hourly wagesfor occupationsin Kentucky.

1. Instructors,Non-Voc.Ed 8.54
2. Brick Masons 8.66
3. Hard Title Setters 8.72
4. Graduate Assistants 8.75
5. Captains,WaterVessel 8.87
6. InsuranceAdjusters/Investigators 8.98
7. FurnaceOperators/Tenders 9.20
8. Grader 9.43
9. Buyers/PurchasingAgentsFarm 9.50
10. Blasters/Explosiveworkers 9.54
11. DentalHygienists 9.87
12. Elevatorlnstall.iRepair 9.87
13. Electricians 10.03
14. Librarian 10.15
15. BroadcastTechnicians 10.35
16. MachineryMaintenanceWorkers 10.53
17. BratticeBuilder 10.81
18. DataPiocessingRepairers 10.91
19. Counselors,Voc./Ed. 11.25
20. Grinding/Polishers 11.39
21.EarthDrillers 11.45
22. Dieticians/Nutritionist 11.46 .
23. EducationAdmin. 14.49
24. GasApplianceRepair 13.30
25. ContinuousMining Operators 13.43

Reprintedbypermissionfrom theSeptember,1989YourBusinessMagazine

TABLE 1

The following areselectedoccupationswith the entry level,average,andmaximumwages:

OccupationalTitle Entry Average Maximum

1. Adniin. ServicesManager 20.19 21.91 23.65
2. Dentists 18.03 25.52 33.03
3. Pharmacists 15.88 17.85 20.16
4.Physicians/Surgeons 38.63 65.08 87.95
5. SecuritiesSales 16.62 20.38 35.77
6. Veterinarians 13.12 16.11 20.55
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LEGISLATURESINCREASE PUBLIC DEFENDERFUNDING

In Missouri, Tennessee,New Mexico, California, Georgia, West Virginia

LEGISLATIVE SUCCESSES

The recentround of legislative sessions
has significantly expanded public
defenderservices.StateSupremeCourts
continue to recognizethe inevitable-
the unconstitutionally low funding of
public defendersystems.Thiswas anex
ceptionallygoodyearfor public defender
offices-perhapsthebestyear since the
early 1970’s,when the last effects of the
Gideon decision were still being felt.
Threestates,Missouri, Tennessee,West
Virginia, which adjoin Kentucky, had
major increasesinpublic defenderresour
ces.Notable developmentsinclude:

MISSOURI

A budget increaseof $4.5 million plus a
one timestartup budget of $1.2million
for theOfficeof StatePublic Defenderin
Missouri. The new funds will enable the
programto restructureitself into three
divisions capital litigation, appeals,and
trial, increasethe numberof staff attor
neysandsupportstaffby over 100,open
new offices throughoutthe state, and in-
creasethe numberof private attorneys
undercontractto handleconflict andrural
cases. The SpangenbergGroup, under
contractto the Bar InformationProgram,
providedsupportto thestatebarcommit
tee which led the effort to increasethe
funds for thepublic defender’soffice.

TENNESSEE

Authorization to establishnew public
defender offices throughout Tennessee.
Once the expansionis completed, every
county but one in Tennesseewill be
servedby a public defender. The public
defenderswill be fmancedby a $6 filing
feeon all civil andcriminal cases.

NEW MEXICO

A 39% increasein thebudget of the State
PublicDefender’sOffice in NewMexico.
A major increaselast year enabledthe
Office to pay its staffsalariescomparable
to attorneysin other governmentagen
cies;this year’s newmoneywill permita
major increasein the numberof public

defendersandsupportingstaff. A report
preparedby the SpangenbergGroup for
the Bar InformationProgramhelpedper
suadethe legislatureto grantvirtually all
of the new funds requested.

CALIFORNIA

A $2.3 million increase for the State
Public Defender’s office in California.
The surprisehere was that Gov. Deuk
mejian, who once tried to dismantlethe
appellateoffice, supportedthe budget in-
crease. The new funds will permit the
program to add 20 additional attorneys
and 10 support staff during the 1989-90
fiscal year.

Hourly ratesfor capitalcasesin California
were raised effective June 1, 1989.
California compensationrates for ap
pointed counsel increased from $60-75
per allowable hour for caseson review.
Thesesamerates apply for associatecoun
sel.In additionthe reimbursementratefor
paralegalsandlaw clerksisnow $25 per
allowablehour.

GEORGIA

After manyyearsofeffort by theStateBar
of Georgiaandother advocates,the Geor
gia legislaturehas approved its first ap
propriation for indigentdefenseservices.
Given the seriousproblemsin Georgia’s
county-basedindigentdefensesystem,the
$1 million appropriation might be con
sideredmodest,at best. But seenin the
light of the legislature’s reluctanceto pro
vide anyfunds for indigentdefense-a
model state-wide public defender pro
gram created LEAA funds in the mid
1970swasdisbandedwhenthe legislature
refused to pick up the cost- the ap
propriation is a major stepforward.

WESTVIRGINIA

West Virginia Supreme Court found the
state’s indigent defensesystem"constitu
tionally unacceptable"and orderedanew
feescheduleand limits on total timeattor
neysmay be requiredto devoteto repre
sentationof indigents.

Attorneyfeesmust be no lessthan $45 for
out-of-courtand $65 for in-courtwork by
July 1, 1990. The rates were calculated
basedon theeffectof inflationon therates
$20out/$25in-court set by the legisla
ture in 1977.

The 10% maximumtimerule wasapplied
immediately, thereby giving the ap
pointed attorney, Mr. Jewell, the relief he
sought. Judges may appoint attorneys
from other circuits to relieve the burden
on attorneysinsmallercounties;suchout-
of-circuit attorneysmayclaim reimburse
ment for travel abovethe current $500per
caseexpenseslimit.

To compensatefor the chronic lack of
adequatefunding the stateexhaustedits
entire 1988 budget for indigentdefense
lessthan sevenmonthsinto its fiscalyear
and slow payment of claims, the court
ordered the legislature to establish,by
July 1, 1990, "a mechanismthat allows
lawyers to receiveup to $1500cashad
vancesfor out-of-pocketexpensessubject
tothe approvalby the circuit judge."

1’
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CAPITAL TRIAL DEFENSE
Written Interview with Ned Pillersdorf

You are a prominent Ky. criminal
defenseattorney who has defended
capitalclients. How are you affected
by doing death penalty trials?

I havealwaysenjoyed thechallenge.The
pressureof doing thesecases,especially
by yourselfis enormous.It seemsthat the
weeksprior to trial aremore stressfulthan
during the trial. Needlessto say,the most
stressfultime is waiting for theverdict.

Oftenvictims of serious crimes,espe
cially the family of victims of capital
murder, have harsh feelings toward
defenselawyers who fight hard for
their capital client. What are your
reflectionsabout that experience?

I believethe harshfeelingsof familiesof
murdervictims towarddefenseattorneys,
canbediffusedby showing themrespect
and compassion,both in and out of the
courtroom.

What are the hardest aspectsof.
defendingcapital clients?

Dealing with the families of the defen
dant.

Why have you beenwilling to take on
the immenseresponsibility of defend
ing a capitalclient?

I like the challengeof fighting uphill bat
tles. I also believe the death penalty is
misappliedin many respects.

Having gone through the extraordi
nary processof a capital trial, doyou
feel the death penalty servesa useful
purpose in our criminal justice sys
tem?

No. The deathpenaltytendsto be sought
in casesthat receivehigh publicity. This
doesnotnecessarilymeanthat theperson
beingtried is anappropriatecandidatefor
the death penalty. The deathpenalty also
wastesvastamountsof taxpayersmoney,
and is sought almost exclusively against
the pooranddisadvantaged.

What kind of money and resources
does it take to fully defend a capital
client in Kentucky?

It takestremendousmoney and resources
to defenda capital case.Havingtried ten
capital cases,I have often found that my
law practice experiencedseverefinancial
problems during capital trials. A private
practitioner canliterally gobankrupt if he
or shegets involved in a lengthy capital
case,without proper compensation.

The Department of Public Advocacy
has been able to pay attorneys han
dling capital casesonly $2500, the
lowestattorney fee in the nationfor a
capital defense.Is that enoughfor an
appointed lawyer in Kentucky to do
an adequatejob?

For manyyears! acceptedcapitalcasesfor
$2,500. I believethis was a big mistake.I
recently tried to makeamendsby filing a
writ of mandamus againstJudge F. Byrd
Hogg, for makingmetry a capital casefor
$2,500.00.

This lack of compensationeconomically

stranglesthe attorney, and endangersthe
effective assistancerights of his client. I
wish I had suedJudge Hogg years ago
overthis issue.

Sevenof Kentucky’s death row in
mateshad criminal lawyersrepresent
them who are now in prison, dis
barred, or disciplined by the bar, or
left the profession,before being dis
barred. Can the ultimate decision
survive that kind of representation?

Unfortunately incompetent, unethical,
self-promoting lawyers are attractedto
deathpenaltycases.Ibelieve thepressand
public should be more critical of these
clowns, so as to protect our profession,
and the individuals chargedwith these
offenses.

Do you think capital punishment for
drug dealerswill have any influence
on the drug problem in Kentucky?

No. Drug dealers don’t think they are
going to get caught. Hence, potential
punishmentsareirrelevantto them.

From L to R: Ned, Nancee2112, Sarah4,JanetStumbo
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Any other thoughts?

I believe!hadbeena lawyerfor aboutsix
weeksbefore!was assignedmy first capi
tal casein JohnsonCircuitCourt.

Over the yearsI haverepresentedabout
twenty five individualschargedwith capi
tal crimes,andhavetriedtencapitaltrials.
Each trial involved a tremendous emo
tional andprofessionalcommitment.

I do notsuggestthis kind of work for an
attorneywho doesnot have stable emo
tionalconditions.Thepressuresofcapital
trials aresointense,that anattorneymust
ask himself if he is emotionallyprepared
for suchan undertaking.

I owe much of my successin defending
capital casesto the unselfish advice and
supportgiven to me by Kevin McNally
and Qail Robinson.I would bemore than
happyto return the favor to any criminal
defenseattorney who calls.

NED PILLERSDORF
#8 SouthFirst Avenue
Prestonsburg,KY 41653
606 886-6090

Born in the Bronx, New York; son of
parents who both served In the n-Ii!ta’y
during World War II. Hisfather Stanley
was captured, and was an American
P.O. W. during the war. Heattended
Vanderbilt University 1973-1977, and
McGeorge School of Law, Saa’amento,
California from 1977to 1980. Heisa mom-
bar of the California Bar and the Kentucky
Bar. Heworked for the Depaflment of
PubiicAo’vocacy from 1981 through 1985.
Herepresented Clyde Douglas MarshallIn
the Fayette County capital murder
prosecution. Marshall was acquitted In
March of 1985. Hehas recelvedacquittals
in three other murder cases. Hehas an
active Civil Rights and criminal defense
practice In Presfonsburg, Kentucky along
with his wife, Janet Stumbo, and Gerald
DeRossett. Hehas been a Little League
tnanagerforthe last l2years and founded
a localhumane society which operates the
animal shelter.

5th DPA DEATH PENALTY
TRAINING COMPLETED

C

Death is different, like lighteningstriking, randomlyand with noreason,destructiveand
deadly. In recognitionof the incredibleeffort neededto resist the irrational forcesof
death,the Departmentof Public Advocacypresenteda seminarfocusedon defenseof
capitalclients at all stagesof the capital process,statetrials, stateandfederalappeals,
and stateandfederalpost-conviction.This5thDPA Death Penaltyprogramassembled
distinguishednationalandstatefaculty.

70 ATTEND PROGRAM
In attendancewere52 full-time andpart-timepublic defenders, andprivatecrimin1
defenseattorneysin Kentucky.Also therewere18 peoplein attendancefrom Arizona,
Florida,Ohio,Tennessee,Massachusetts,N. Carolina,Georgia,California,andMissouri.

OUR FACULTY
A facultyof 17 included Mark Olive of the GeorgiaCapitalResourceCenter;Millard
Farmer, TeamDefenseDirectorinGeorgiasince1976;Bryan Shechmeister,a 12year
public defenderin SantaClaraCounty,Califomia Jim Thomson,a capitallitigator in
private practice in Sacramento,Califomia JohnBlume, ExecutiveDirectorof the South
Carolina Death Penalty ResourceCenter; David Bruck, South Carolina’sappellate
defender and Bill Reddick, ExecutiveDirector of the TennesseeCapitalResource
Center.We alsowere fortunateto have Ron Dillehay andMike Nletzel,professors of
psychologyfrom the University of Kentucky and Kevin McNally, capital litigator in
private practiceinFrankfort andtheDepartment’sfaculty ofErnie Lewis,VinceAprile,
Ed Monahan, NealWalker, Bette Niemi andGary Johnson.

OUR PROGRAM
During the 5 daysof training at theKentucky LeadershipCenterin Faubush,Kentucky,
the participants practiced each major aspectof capital litigation. Each exercisewas
precededby a lectureonthe topic and followedwith ademonstrationbyafacultymember.
Membersof theSomersetcommunityassistedusbyplaying theroleofvariouswitnesses.
Timothy and AngelaHennis alsospokewith us. Tim waschargedwith capitalmurder
in North Carolina,convicted,andsentencedtodeath,spendingyearson deathrow. At a
new trial, he was acquitted.He shared the uniqueaspectsanddifficulties of spending
timeon death row to better help us understandwhatour clients experience.SeeStatev.
Hennis,372 S.E.2d523 NC. 1988.

THE DEATH PENALTY CONTINUES THE CYCLE OF VIOLENCE
David Bruck closedtheprogramwith someinsightful reflectionson thedeathpenalty.
HeobservedthatSouthAfrica sentencesasmanypeopletodeathaswedobutthat country
kills many more. He said that it is importantfor us to askwhy that is. He thought that,
in part, this reality mightbeexplainedby the fact that the public reallyabhorsviolence,
andthereis a clearunderstandingthat the intentional killing of anotherhumanbeingby
thestateisviolence.He remindedusthat weareagainstthedeathpenaltybecauseof the
horrorof violence,andweshouldnotunderestimatethat we share this abhorrencewith
thepublic. In reality, wehave madeit past the death penalty asa peoplebut we do not
yet know it asa country.

CONCLUSION
Hopefullyarmedwith thebestskills,knowledge,andspirit,wewill beup to our immense
challengeto insurethat our clients arenot sentencedto death.

Thanksto all of thoseselflesspeoplewho made this trainingeffort beneficialtous in
Kentucky.

ED MONAHAN

I would expressthatwhat is
about totake place is a murder.

Thefinal statementofAltooWayebeforehia
executionformurderinga61 year-oldwoman
by stabbingher42 times.
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UPCOMING KENTUCKY CRIMINAL LAW LEGISLATION

A Variety of Groups Share Their Views and Goals

THE KENTUCKY DISTRICT
JUDGESASSOCIATION

What do you seeas the biggestprob
lem with Kentucky’s criminaljustice
system?

In general, the lack ofjail spaceandprison
spaceis themost identifiableproblemin
light of mandatory sentencinglegislation.

How can this problem be solved or
minimized?

We would encourage additional prison
development to relieve overcrowding in
local jails, as well asa review of statutes
which mandate incarceration upon sen
tencing.

We areverymuch interestedin a "truth in
sentencing"proposalformisdemeanorof
fenses,sothatsentencinginDistrict Court
would take on more meaningand impact
for the participants and the system.

What are your organization’s goals

for the 1990 Kentucky legislativeses
sion?

We are very much interested in a refine
mentof currentDUI provisions.

We have made significant proposalsto
diminish guardianship theft or misuseof
minors’ estates.

We arecommittedto a salaryequalization
plan for theCourtof Justice; along with a
uniform benefit package. We intend to
support the proposal for increased
residential services as reported by the
Children’s ResidentialServicesAdvisory
Committee.

We are currently working with CHR,
AOC andotherdisciplinesto better coor
dinatethe efficiency and serviceintended
in theKentucky UnifiedJuvenileCode.

Any other thoughts you’d like to
sharewith our readers?

The District Judges Associationof Ken
tucky, in recognitionof the invaluable
serviceto thecourtsby theDepartmentof
PublicAdvocacy,iscommittedto recoup
ment for defenseservices.We sincerely
believethat a defendantbecomesmore of
a participantin his or hercaseif he or she
is monetarilyresponsible.We would re
questthat in eachcasebefore the courts,
thePublic Advocatemovefor reasonable
recoupment, understanding that each
defendantpresentsadifferentsetoffman
cial capabilities.Werecognizethevarious
funding problems associatedwith your
Departmentand we believe that with a
cooperativeeffort,we canbesuccessfulin
working towarda resolution. Pleasework
with us in our sincereeffort to berespon
sible toyourDepartmentand clientele.

Judge Adams has served on the District
Court Bench since 1984. She is formerly
an Assistant Clark County Attorney from
1978-80. She is a 1977 graduate of the
University of Kentucky School of Law.

THE KENTUCKY COUNCIL
OF CHURCHES

The Rev. John C. Bush
ExecutiveDirector,

KY Council of Churches

What are your organization’s goals
for the 1990 Kentucky legislativeses
sion?

1. Ban the Saleandunauthorizedposses
sionof assaultweapons.As Christianswe
arecalledby ourLord to be Peacemakers,
to settle our personaland interpersonal
conflicts by non-violentmeans.

As Christianswe arecalledby our Lord to
respectthe rights and opinionsof others.
However,we areconcernedabouttheeasy
accessto andabuseof thosegunswhose
purposefar exceedsa huntingor sporting
usei.e., AK 47 andMC 11.

Assaultweaponsarebeing usedto commit
crimes and to attack police and other
citizens. Assault weaponshave become
instrumentsby which ordinary peopleact
out their aggressions.

Judge Julia Adams
Pres.District JudgesAssn.

December1989/ the Advocate15



On September14, 1989, at Standard
Gravurein Louisville, anAK 47,wasused
to kill 9 peopleand seriously wound..2
more. We seek to make a healthy and
constructiveresponse.

As peopleof faith westandwith the vic
urns of violence.We seek an end to the
senselesssuffering and death resulting
from the availability of assaultweapons.
We urge our elected representativesto
exertmoral leadershipby making every
effort to protect society from these
dangerousweapons.

Weseekto challengetheexistingsituation
of easyaccessto assaultweaponsin our
communitiesandacrossstatelines.

We recognizethat legislation will not
solve the underlying moral, social and
economicconditionsthat createa climate
where theseweaponsare used.But such
action will promote public safety.There
fore, we call for effective legislation and
regulationsto bantheproduction,saleand
possessionof assaultweapons.

The Kentucky Council of
Churchesurgesthe Kentucky

GeneralAssemblyto enact
legislationand regulationsto
banthe saleandunauthorized
possessionof assaultweapons.

TheKentucky Council of Churchesurges
the UnitedStatesCongressto adoptlegis
lationwhichwill bantheimport, domestic
production,sale and possessionof such
weapons.

TheKentucky Council of Churches urges
all church leadersto communicatethis
resolutionin sucha way that local chur
chesandgoverningbodiescan more ef
fectively study and addressthis grave
moral issue.

The Kentucky Council of Churchesen
courages all personswho support this
resolution to communicatetheir views to
the mediaand their electedofficials.

2. Eliminate the death penalty for
juvenilesandthe mentally ill.

3. Preservethe integrityof theparole sys
tem.

COUNTY ATTORNEY’S
ASSOCIATION

What do you seeasthe biggest prob
lem with Kentucky’ criminal justice
system?

Weneedmoreprisonspaceandjail space.
We are allowing too many peoplewho
have been convicted of committing
variouscrimes to go free without serving
all or partof their sentences.The public
wantsthesecriminalspunishedandis en
titled to that.

How can this problem be solved?

We needto build thesefacilities. More
prison and jail spaceth housethesecon
victed criminalsis needed.

What are your organization’s goals
for the 1990Kentucky legislativeses
sion?

We are meetingin Decemberto discuss
ourlegislativegoals.

Any other thoughtsyou would like to
sharewith our readers?

The costof more prisons andjails will be
considerable.Thepublic needsto bemade
awareof this andneedsto be educatedto
the fact that accomplishingthis objective
will meangeneratingmorerevenueto get
the job done.

Mike has been the Jefferson County At
tomerysince 1986. Hehas sewed with that
office since 1970, as a staff attorney
1970-1980 and the FirstAssistant County
Attorney 1980-86. Heserved as the
secreta,y to the organization from 1986-
1988.

KENTUCKY CRIME
COMMISSION

What do you seeasthe biggestprob
lem with Kentucky’s criminaljustice
system?

The biggest problem is the situation of
overcrowding in our prisons and jails.
Punishmentfor crimesis no longer the
primary considerationfor determining
length of incarceration it would seem.
Therealso existsdisparity in sentencing
throughoutthe state.

How can this problem be solved?

Even with immediate constructionof
more prison facilities, the problemwill
continue.The problem canonlybesolved
by a completerestructuringofthesentenc
ingandincarcerationsysteminKentucky.
Wemust developpunishmentsthatarean
alternativeto incarceration.

What are your organization’sgoals
for the 1990 Kentucky legislativeses
sion?

The CrimeCommissionis endorsingand
seeking passageof 2 of Governor
Wilkinson’s piecesof legislation. The
first is the DVI perSe law andthe second
isthe revisedassetforfeiturelaw.

Any other thoughtsyou would like to
share with our readers?

The only way that wecanrestructurethe
criminaljustice systemin Kentuckyto be
more effective and efficient is for all
peopleand agenciesthat are involved in
this systemto cooperate.

Michael Conllffe Mark A. Bubenzer
President-elect, Director,

KY County Attorney’s Association Kentucky Crime Commission

He believes,with all his heart
andsoul andstrength, that

there is sucha thing astruth;
he hasthe soul of asmartyr

with the intellect of an advocate.
- Mr. Gladstone,by WalterBagehot
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What do you seeasthe biggestprob
lem with Kentucky’s criminal justice
system?

Lack of interest of our Judicial System
personnelfor rightsof thevictim. All their
interest is to see that the perpetratoris
givenhis rightsand protection.

Prosecutors are not generally as ex
periencedas the defenseattorneys,pos
sibly becauseof limited salary.

Such as: Victims familiescanbe kept out
of the courtroomfor the fear they may
influence the jurors and the defendant
with his/her family can be present at all
times.

How can this problem be solved or
minimized?

Insurethe lawsareat leastequal to those
of thepersonwho commitsthe crime.

Get more laws which give the victims
input in the trials and sentencing.

Betterpay for theprosecutors.

What are your organization’s goals
for the 1990 Kentucky legislativeses
sion?

To protect the laws presently on the
books; i.e., "Truth in Sentencing" and
Victims Bill of Rights.

Attempting to getsomethingchangedon
theMental Pleawhich canallow a mur
dererto gofree.

Entersomechangesto theJuvenileCode
that canreflect a changewherea person
convictedwill not bereleasedwhenthey
become18.

Any other thoughts you’d like to
sharewith our readers?

It would bevery thoughtfulof the Judges
to acknowledgea concernfor the victims
and not just for thepersonon trial.

Only when it happensto them do they
realizethetraumathevictim is confronted
with, neverending,never a chance for
parole,never a chancefor probation, there
is nothingto look forward to asa victim.

Ear! E. Pruitt, age 65, resides in Louisville,
Kentucky. Hewas born In Henderson, Ken
tucky and raised in Louisville where he
Ii ved all his life except bra tour In theArmy
during Will! and the Berlin Recall. HeIs
retired from the Army with 32 years total
service. Hemarried, Anna Lee Rhoten
from Tompklnsville, Kentucky. They raised
4 children and are now raising a grandson
whose father was murdered. Hewas the
original co-founder of a group who worked
with changing the laws and work with vic
tims of violent crime. Heworked with this
group for several years, successM In get
ting the truth in sentencing law passed.
ifnfortunate!y, some board members for
got that our total goal was to work with
victims’. Hethen started up another group
over the Commonwealth which all the
chapters that were stillintact thangedover
to the new group presented called Ken
tuckians Voice for Crime Victims KVC1’9.
They have chapters in Louisville, Coving
ton, Owensboro and Paducah as well as
having victims assistance members in
other cities where they have a Common
weafthAttomey.He resigned from his posi
tion as National Accounts Manager for a
large national manufacturing company in
order to devote his full time to work with
victims of crime.

What do you seeasthe biggestprob
lem with Kentucky’s criminal justice
system?

A lack of comprehensiveplanning. Our
criminaljustice systemhasbeentoo reac
tive. We havemovedfrom crisis to crisis,
putting outfires with little attempt to over
see, improve, or coordinate the system.
Thishasresultedin inadequatepersonnel,
piecemeal policy development, over
crowded courts, overburdenedprosecu
tors, crowded prisons andjails, and dis
gruntled victims.

How can the problem be solved or
minimized?

The solution requires a unified and com
prehensive look at the whole systemto
identify theproblems, caauses,and poten
tial solutions. Criminaljusticeis a neces
sary and important system. It is also ex
pensive to operate. We need to try to
developcreative, long-term, and unified
approachesto solving theseproblems. It
will notbe easy,but it could producereal
benefits to the Commonwealth and its
citizens.

What are your organization’s goals
for the 1990 Kentucky legislativeses
sion?

In the areaof criminal justice,our major
goalwill be passageof legislation based
on the recommendationsof our Task
Force on DrunkenDriving. The Task
Force has developed recommendations
which take a broad-based,long-termap
proach to the reduction of drunkendriv
ing. This includes an integration of
prevention, treatment, adjudication, and
sanctions.We are alsoworking with the
JusticeCabinet on a revised assetforfei
ture statute which will benefit agentsof
the criminal justice systemaswell as the
public. We arealsoworking to expandour
drugunit. This unit hasasits purposethe
investigation of drugcasesinvolving the
illegal diversion of pharmaceuticals.
These are frequently abused drugs, but
have beenoverlooked in most strategies
to addressdrugabuse.

Any other thoughts?

We are at a critical point in thecriminal
justice systemin Kentucky. We need to
begin to take a long-term systemsap
proach to ourproblems.We needto recog
nize that our plans and the consequences
of our decisionswill extend fther than4
years.Whatwedoor donotdovill impact
theCommonwealthwell into the2lstcen-
tury.

KENTUCKIAN’S VOICE
FOR JUSTICE

AtTORNEYGENERAL’S
OFFICE

LACK OF VIEWS FROM
OTHER GROUPS

The Advocate asked many groups to
sharetheir legislativeviews and goals.
We aredelighted with those who have
done so. The criminal Justicesystem
will be betteroff becauseof this com
munication. In spite of our request, the
following did not give us any views to
share:

Legal Aid Society, Inc.
K V Associationof Criminal
Defense Lawyers
KY Coalition Against
the DeathPenalty
Crime Vlctlm CompensationBoard
MothersAgainstDrunk Drivers
KY Catholic Conference
Commonwealth Attorneys Associa
tion
CountyJudgeExecutiveAssociation
Circuit JudgesAssociation
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KENTUCKY COURT OF
APPEALS

RCR 11.42 RELIEF
Commonwealthv. Gilpin

36 K.LS. 11 at S
September15,1989

The trial courtgrantedGilpin’s RCr 11.42
motion without a hearing.The trial court
foundthat Gilpinwasrenderedineffective
assistanceof counselwhenhis trial attor
neyfailed tocross-examinea prosecution
witness regarding possible bias where
forgery chargesagainstthe witnesshad
beendismissedafterhe madea pretrial
identification of Gilpin. The motion to
vacatewasgrantedwithout a hearing.

The commonwealthappealedand argued
that the trial courtshouldhave conducted
a hearing to determinewhether trial
counsel’sfailure to cross-examinehad
beenprejudicial. The Court of Appeals
agreed and remanded the case for an
evidentiaxyhearingto determinewhether
the commonwealthhad in fact struck a
"deal"with thewitness inexchangeforhis
testimony.

VIDEOTAPED PRIOR
INCONSISTENT STATEMENT

Muse v. Commonwealth
36 K.L.S. ii at 6

September15, 1989

At Muse’s rape trial, the infantcomplain
ing witnessrecantedherallegationsthat
Musehad raped heron two occasions.The
commonwealthwas thenpermittedto in
troduce a videotapeof the witness’ prior
inconsistent statementmade to a social
worker. The Court of Appealsheld that
admissionof theprior inconsistentstate
ment waspermissibleunder JeU v.Corn-

monwealth,Ky., 436S.W.2d788 1969.
Thefact thatit wasvideotaped,asopposed
to beingintroducedthroughthe testimony
of the social worker, was irrelevant. The
Courtalsonotedthat the trial courtfound
the infant witness competentto testify
prior to the admissionof the videotaped
statement in accordancewith Gaines v.
Commonwealth,Ky., 728 S.W.2d 525
1987 and Ballard v. Commonwealth,
Ky., 743S.W.2d 211988.

SENTENCING-STATUTORY
CONFLICTS

Commonwealthv. Marlin
36 K.L.S. 12 at 3

September29,1989

While he was free on bond pendinghis
trial on various charges,Martin com
mitted an additional offense.He was ul
timately tried and convictedof the addi
tional offenseand,shortly thereafter, pled
guilty to theearliercharges.Thecommon
wealth’s motion for consecutivesentenc
ing was denied.The commonwealth ap
pealed.

The commonwealth argued that KRS
533.0603prohibited concurrent sen
tencing of Martin. The statute provides
that"[w]hena personcommitsan offense
while awaiting trial for another offense,
and is subsequentlyconvictedor entersa
plea of guilty to the offense committed
while awaiting trial, the sentenceimposed
for the offensecommittedwhile awaiting
trial shall not run concurrently with con
fmement for the offensefor which said
personis awaiting trial."

Martin arguedthat KRS 532J10,which
in general terms gives a trial court discre
tion to imposeeither concurrent or con
secutive sentences,should control. The
Court rejectedMartin’s positionbasedon

the rule of statutoryconstructionthat a
more specificstatutecontrolsovera nre
generalstatute.The Court did, however,
hold that Martin shouldbe permittedto
withdraw his guilty plea inasmuchas it
wasbasedon a promiseby the trial court
to imposeconcurrentsentences.

WIRETAP/EXPERT
OPINIONP1’RAFFICKINGIN

MARIJUANA-
SUFFICIENCY/OTHERCRIMES

Howard v. Commonwealth
36 KL.S.

October 20, 1989

In thiscase,the Court of Appealsheld that
no error occurredwhen the common
wealth introduced as evidence a taped
conversationin which Howard offered to
sellmarijuanato oneDrakeJenkins.The
tapewasobtainedastheresultofawiretap
operationconductedby theFBI pursuant
to a federal court order. The Court of
Appealsreaffirmedthe ruleannouncedin
Basham v. Commonwealth, Ky., 675
S.W.2d3761984that evidenceobtained
by federal officers through a lawful
wiretapoperation is admissiblein state
proceedings"absent collusion between
thestateandfederalauthorities to circum
vent the state statute prohibiting
wiretaps."

The Court found no error in permittinga
StatePoliceDetectiveto identifythevoice
on the tapeasHoward’s where the detec
tive testified that he was familiar with
Howard’svoice andhadpreviouslyheard
a tape recording of it. The Court also
found "nothing wrong with the
Commonwealth’spresentingevidencein
terpretingdrug languageasit assistedthe
jury inunderstandingthe tapedconversa
tions."

WEST’S REVIEW

Linda West

This regularAdvocatecolumnreviews thepublishedcriminallaw decisionsof the UnitedStatesSupremeCourt, the Kentucky SupremeCourt, and
the KentuckyCourt of Appeals,exceptfor deathpenaltycases,which arereviewedin TheAdvocateDeathPenaltycolumn,andexceptfor search
andseizurecaseswhich arereviewedin TheAdvocatePlainView column.
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The Court held that the commonwealth
was not requiredto introducethe actual
marijuana in order to sustaina conviction
of trafficking in marijuana. Howard’s
conviction was supportedby sufficient
evidence where he was photographed
enteringthepremiseswhilecanyingabag
large enough to contain the alleged
marijuana,whereHowardidentifiedhim
self by nameon the tape, where Howard
then stated that he had marijuanafor sale,
and where, at the time of his arrest,
Howard deniedever having gone to the
sceneof the wiretap.

Finally, theCourt held that it wasnot error
to admit evidencethat some 4 months
after the wiretapping Howard sold
marijuana to an undercover agent in
another county. The Court held that this
othercrimewasadmissibleasshowing "a
plan, schemeor system."

KENTUCKY SUPREME
COURT

INSANITY/LESSER INCLUDED
OFFENSES/JOINDER

Cannonv. Commonwealth
36 K.L.S. 10 at 6

September7, 1989

The CourtreversedCannon’sconvictions
on the groundsthat Cannon was entitled
to a juiy instruction on his defenseof
insanity.A psychiatristcalledat Cannon’s
trial testifiedthat at thetimeof theoffense
therewas a "50/50 chance"that Cannon
was insane.However, during a colloquy
with the trial judge, the psychiatrist
declined to state that there was "a
reasonabledegreeof medical certainty"
that Cannon was insane. The Kentucky
SupremeCourtheld that thepsychiatrist’s
testimony was sufficient to requiresub
missionof Cannon’s insanitydefenseto
the jury. The Court specifically rejected
"medical certainty" as a prerequisitefor
thegiving of an insanity instruction.

The Court additionallyheld that Cannon
was entitledto an instructionon second
degreeunlawful imprisonmentasa lesser
included offense to kidnapping. The
evidenceshowedthat Cannonpicked up
two women but, insteadof taking them
wherehe had saidhe would, proceededto
go on a "joy ride." Cannonreleasedone
of the women to go to the bathroomand
thenallegedlyattemptedto strikeher with
his vehicle.Following this Cannon raped
andsodomizedthesecondwoman.Based
on thesefactsajuly couldhaveconcluded
that Cannon merely intended to "know

ingly andunlawfully" restrain the victim.
Thus, an instruction on unlawful im
prisonmentwasjustified.

Finally, the Court found no error in the
joinderof the aboveoffensesfor trial with
yet anotherkidnappingandrapeallegedly
committedby Cannonsome5 days prior,
under similar circumstances. Justices
VanceandWintersheimerdissented.

BATSON
Commonwealthv. Hardy

36 K.L.S. 10 at 9
September7, 1989

Of two black jurors calledat Hardy’s trial
one wasperemptorily struck by the com
monwealth andthe other sat on the jury.
Hardychallengedtheprosecution’suseof
a peremptory againstthe onejuror as ra
cially motivated. The Court of Appeals
reversed, holding that the defensehad
made out a primafaciecaseof racial dis
crimination under Batson v. Kentucky,
476U.S. 79, 106 S.Ct. 1712,90 L.Ed.2d
69 1986,thereby shifting theburdento
the commonwealthto provide a racially
neutralexplanationfor striking the juror.
TheKentucky SupremeCourt granteddis
cretionary review.

The Court held that the strildng of the
single juror, without other circumstances
indicating discrimination, did not make
outaprimafaciecaseofracial discrirnina
tion under Batson. "...Batson requires
more than merely stating that the
prosecutor struck a certain numberof
blacksfrom the jury panel." JusticeLeib
sondissented.

PRIVATE PROSECUTOR/
KRS 532.0554- JUDGE

SENTENCING
Commonwealthv. Hubbard

36 K.L.S. 10 at 10
September7, 1989

In this case,the Court reverseda decision
of the Court of Appealsthat held that the
employment of private prosecutors is
violative offederaldueprocess.TheCourt
held that Young v. United States,ex ret
Vuitton et Fils S.A., 481 U.S. -‘ 95
L.Ed.2d740,107 S.Ct.2124l987which
was reliedupon by theCourt of Appeals
in reaching its decision,was an exercise
oftheSupremeCourt’ssupervisorypower
over the federal courtsandnot binding on
state courts. The Kentucky Supreme
Courtdidnote that "the ethical conductof
any privatecounselshouldbe measured
by the samestandard as applied to the
commonwealthattorney."

The Court alsoheld that KRS532.0554,

the provision of the Truth in Sentencing
statutewhich permitsthe trial judge to fix
a penaltyat more than the minimum but
lessthanthemaximumwhen the jury fails
to agree on a penalty, does not violate
federal due process.JusticeLeibson and
ChiefJusticeStephensdissented.

PFO
Howard v. Commonwealth

36 K.L.S. 10 at 14
September7, 1989

The Court rejected Howard’s claim that
hisfirst degreePFO conviction wasbased
on a prior conviction obtainedpursuantto
an invalid guilty plea. The same prior
conviction had beenpreviously used to
obtain Howard’s conviction as a second
degreepersistent felon. The Court held
that under Alveyv. Commonwealth,Ky.,
648 S.W.2d 858 1983, once Howard
failed to challengethe prior convictionat
his previous PFO proceeding, he had
waived the issue.

Howard also asserted that it was imper
missible for thecommonwealthto split up
multiple counts of prior convictions
resulting from a single indictment sothat
one conviction a misdemeanorcould be
usedto obtainhisconvictionof trafficking
in a controlled substance,subsequentof
fender, while another a felony wasused
to obtain his PFO conviction. The Court
rejected this argument,noting that the
misdemeanor conviction never merged
with the felony conviction for any pur
pose.JusticesVance,Lambert, and Leib
sondissented.

CONFRONTATION/PAID
INFORMANT/ DOUBLE

JEOPARDY/PFO
Carter p. Commonwealth

36 K.L.S. 11 at 10
September28, 1989

Prior to trial, theprincipal witnessagainst
Carter wasdeposedandtestifiedto a drug
purchase that he had madefrom Carter.
Although Carter’sattorneyhad madeef
forts to get Carter to attend the deposition
Carterdid not. Defensecounselthenchose
to leave the deposition without conduct
ing cross-examinationsince Carter was
not availablefor consultation.At the time
of trial, the witness was unavailable and
the depositionwas enteredinto evidence
over defense objection. The Kentucky
SupremeCourtheld that Carter’s right to
confrontationwas waivedby Carter and
his counsel.The Courtalso held that tes
timony in the natureof "investigative
hearsay"given by a police officer was
harmlesserror since the same matters
weretestified to by other witnessesand as
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Carterwas notdirectlynamed.

It wasdisclosedattrial that the deposition
witnesshadbeenpaidbetween$200 and
$500as a paid informantin Carter’scase,
although the commonwealthhad stated
duringdiscoveiythatnoneof itswitnesses
were paid. The Courtheld that the trial
courtdid not abuseits discretionwhen it
refusedto grant a continuanceor declare
a mistrial basedon the late disclosureof
this exculpatoryevidence.

The jury erroneouslyconvicted Carterof
boththe possessionof and trafficking in
the same LSD. The trial judge then in
structedthe juzy that it could return a
verdict of guilty asto oneor theother but
not both. In soinstructingthe trial judge
advised the jury that the trafficking of
fense carried the stiffer penalty. Carter
arguedonappealthatthis wasan improper
reference to sentencing information
during the guiltlinnocencephase of his
bifurcatedtrial.The Courtagreedbutheld
that the error was harmlesssince "[t]he
trial court could havesimply setasidethe
verdict for the lesseroffense."

The Court did reverseCarter’s PFO con
viction dueto a lackof proofthat Carter
was at least 18 years old when he com
mitted his prior crimes. Justice Combs
dissented.

TRUTH IN SENTENCING-
MITIGATING EVIDENCE

Commonwealthv. Bass
36 K.L.S. 11 at 12

September28, 1989

In this certificationof the law, the Court
held that at the bifurcated sentencing
proceedingauthorizedby KRS 532.055
thedefendantmay not introduce evidence
regardingthesentenceimposedona coin
dicteepursuantto a plea bargainor the
coindicteesreformatoryresidentcarddis
closing the coindictee’srecord of prior
convictions. In the Court’s view, such
evidenceis not mitigating as definedin
Subsection2b of the Truth in Sentenc
ing statute. Neither was it offered to
negateany evidence introducedby the
commonwealth.JusticesLeibson and
Combs dissented.

PROSECUTORIAL
MISCONDUCT-PRESERVATION

West v, Commonwealth
36 K.L.S. 11 at 23

September28,1989

In thiscase,theCourtheld that thedefense
hadfailed to preservefor appellatereview
any issueas to the "barrageofvilification,
misleadinginnuendo,andoutrightdecep

tion" in the commonwealth’sclosing ar
gument.Defensecounselobjected but in
every instance limited his requestfor
relief to an admonition,which was given.
Defensecounseldidnot requesta mistrial.
"[F]ailureto movefor a mistrialfollowing
an objection and an admonitionfrom the
courtindicatesthat satisfactory relief was
granted." The Court also declined to
review theerrorunderthe manifestinjus
ticestandard of RCr 10.26sincecounsel’s
failure to seek a mistrialmay havebeena
tactical choice to have the jury as im
paneleddecidethecase.

GUILTY BUT MENTALLY
ILL- COMMENT ON EFFECT

OF VERDICT
Mitchell v. Commonwealth

36 K.L.S. 12 at 17
October 19,1989

AjuryfoundMitchell guilty of murderbut
mentally ill pursuant to KRS 504.120.
Mitchell contendedon appeal that herat
torney should have beenpermitted to
argueto the july that such a verdict would
notnecessarilydiffer in its consequences
from a simple conviction of murder, and
that in the absenceof suchargument the
jury may be mislead into believing its
verdictwill insurepsychiatrictreatmentof
the defendant. The Court rejected
Mitchell’s argumentand reaffirmed its
holding in Paynev.Commonwealth,Ky.,
623 S.W.2d867 1981 that "future con
sequencessuch as treatment, civil corn
mitment,probation,shockprobationand
parolehaveno place in the jury’s finding
of fact...."

PRESERVATION OF ERROR-
AVOWAL

Caudill v. Commonwealth
36 K.L.S. 12 at 20
October 19, 1989

At Caudill’s trial for sodomy the infant
victim’s mother, Caudill’s wife, was
calledasa witness.Caudill soughtto im
peach this witnessby cross-examiningher
regardingheraffair with another man on
the theorythat the witnesswasmotivated
to getCaudill "out of the way." Prosecu

tion objection to this line of questioning
was sustained.

TheKentucky SupremeCourtagreedwith
Caudill that he should have beenper
mitted to so question the witness.How
ever, defense counsel did not offer to
prove what the witness would have said
by way ofavowal.Consequently,the issue
was unpreserved.The Court additionally
opined that any error would be harmless
since the victim also took the stand and
testified that Caudill hadsodomizedher.

DOUBLE JEOPARDY
Commonwealthv. Bass

36 K.L.S. 12 at 21
October 19, 1989

Basswas indictedfor a violation of KRS
205.8504,prohibiting Medicaid fraud,
for eachmonth duringwhich hesubmitted
false claims underKentucky’s Medical
Assistance Program. This approach
resulted in a total of 15 countsof fraud.

The Kentucky Supreme Court held that
this did not offend theprovisions of KRS
505.020. Subsection 1 of that statute
provides that "[wJhena single courseof
conductof a defendantmayestablishthe
commissionof more thanoneoffense,he
may be prosecutedforeachsuchoffense."
However, subsection1c states an ex
ceptionto this general rule where the"of
fense is designedto prohibita continuing
courseof conduct and the defendant’s
course of conductwas uninterruptedby
legal process, unless the law expressly
providesthat specificperiodsof suchcon
duct constituteseparateoffenses."The
Court held that underKRS 205.9905the
Medicaid fraud statute was a statute
providing that "specific periodsof such
conductconstituteseparateoffenses,"in
that the statute refers to individual ap
plications and claims as the basis for
liability under the statute. JusticesLeib
sonandVancedissented.

CHILD SEXUAL ABUSE
ACCOMMODATION

SYNDROME
Mitchell v. Commonwealth

36 K.L.S. 12 at 22
October 19,1989

In this case,the Courtreaffirmedits pre
vious holding in Busseyv. Common
wealth, Ky., 697 S.W.2d 139 1985 and
Lantrip v. Commonwealth,Ky., 713
S.W.2d8161986 that testimonyregard
ing child sexual abuseaccommodation
syndromeisnot admissiblein the absence
of 1 "medical testimony that the
syndromeisa generallyacceptedmedical
concept,"and2 a showingof "substantial
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relevanceto the issue of ...guilt or in
nocence."JusticesWintersheinier and
Gantdissented.

ORDINANCES-CONFLICT
WITH STATE STATUTES

Pierce v. Commonwealth
36 KLS. 12 at 24
October 19, 1989

Thecity of Florenceenactedanordinance
prohibiting solicitation to commit4th de
greesodomy.The ordinancedifferedfrom
KRS 510.100andKRS 506.030prohibit
ing thesameconduct, in thattheordinance
provided for a stiffer penalty for the
prohibitedconductand definedsolicita
tion more broadly than the statestatute.
The Kentucky Supreme Court held that
the ordinancewas invalid in that it con
flicted with the statutes.Under KRS
82.0821anexerciseof municipalpower
"is in conflict with a statuteif...there is a
comprehensiveschemeof legislationon
the samegeneralsubjectembodiedin the
Kentucky Revised Statutes." Justices
Vance, Gent, and Wintersheimer dis
sented.

RECUSAL OF APPELLATE
JUDGE

Poorman v. Commonwealth
36 K.L.S. 12 at 25
October 19, 1989

At oral argumentof Poorman’scase,ap
pellate counselfirst becameawarethat a
Court of Appeals judge hearingthe case
hadpreviously fixed bondin Poorman’s
casewhile serving as a district judge. No
objectionwas made by counselat that
time. However, after Poorman’sconvic
tion wasaffirmed,counselfiled a petition
for rehearing in which he argued that the
appellatejudge should have disqualified
herself.The Supreme Court granteddis
cretionaryreview of the issue.

The Court held that prior judicial par
ticipation in a casedoesnot per se dis
qualify a judge absent circumstancesin
dicating that "his impartiality might
reasonablybe questioned."In Poorman’s
case,the judge’s prior participation had
beenminor and shewas not called upon
to review any determination previously
made by her. Thus, the judge was not
requiredto recuseherself. JusticeCombs
dissented.

LINDA WEST
AssistantPublic Advocate
AppellateBranch
Frankfort

PIKE ATTORNEY’S "IDEAS"
ONE OF A KIND’

PIKEVILLE - It soundsa little like The ScarletLetter,but Commonwealth’sAttorney John
PaulRunyonofPikeville thinks it would work. He wantspeopleon welfareandthoseconvicted
of drunken driving to be forced to go public about it.In a plan reminiscentof Nathaniel
Hawthorne’s 19th-centurynovelin which a womanwaspubliclylabeledasan adultress,Runyon
suggeststhatpeopleonwelfarebe requiredto wearbadgesinforming taxpayers,"I amawelfare
recipient."

The Pikeville prosecutoralso would subject drunken drivers to branding and other
measures.Gov.Wallace Wilkinson wants an automaticdrunken-drivingconviction for
motoristswho register0.10percentor higheron blood-alcoholtests. Runyonwould take it a
stepfurther. He wouldmakeit illegal todrive with any amountof alcoholin thebloodstream.
Wilkinsonwantsto seizethe licensesofdrunkendrivers.Runyonwants to confiscatetheircars.

Runyonhasno planstoseeklegislativeoffice sothe adviceis free. If the GeneralAssembly
cowersat suchproposals,he would suggestbumperstickerssaying: "This personhas been
convictedof drunkdriving. Becareful." He would makeit a felony to removethem.

At lunch with Runyonlastweek, Pike County SheriffCharles"Fuzzy" Keeseewas clearly
startledby the ideaof labelingwelfarerecipients."How could youdosomethingthat unfair to
children?"the sheriffaskedRunyon, whoshookhis head.Keesee,like manyKentuckians,was
thinkingshort-term,he said. Runyon’s object islong term- tocreateastigmathatmakeswelfare
unattractiveto futurecitizens.

Defenselawyersopposesuchmeasures,butRunyon said that the defenselawyerswerepartof
the problem. Theycontrol the statelegislativecommitteesthatpasscriminal law, he said. "If
they startsubstituting themselvesfor the courts, and sayingwhat legislationwill bepassedto
improveourcircumstance,we’rein a heap of trouble,"he said.

The 6-foot-4Runyonhasbeenaprosecutorandformidable figure in PikeCountyformorethan
two decades."I don’t think ‘maverick’ is the right word for me," Runyon said, smiling, "but I
do considermyselfaskind of oneof akind." The son of a prosecutor,Runyon, a Democrat,
wasPikeCountyattorneyfor two termsbeforelosing aracefor circuit judgein 1965.He was
electedcommonwealth’sattorneyin 1970andrarelyhasbeenopposedin re-electionbids.

Larry Webster,aPikevilledefenselawyer,onceworkedfor Runyonas an assistantprosecutor.
Although he respectsRunyon,Webstersaid he didn’t necessarilyagreewith his views on
brandingdnmkendrivers. "We could carry this to its logical extensionandtestpeoplefor
self-esteem,"Webstersaiddrolly. "Anybody thatdoubtedthemselveswouldhaveto standwith
this big sign aroundtheirnecksthat said,‘I lackself-esteem.’"

Runyonsaid he was serious about the proposal, but acknowledged, "I don’t really think the
generalpublic would acceptit, becausewe’renot atapointin ourhistory where we’re willing
to take the bigstepto cureour problems."

LEE MUELLER EasternKentuckyBureauLexingtonHerald-Leader,Dec.17, 1988
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Two Kentucky deathpenalty opinions
havebeenrecentlyissuedby federaland
statecourts.Thebad newsis that the6th
Circuit Court of Appeals has affirmed
PaulKordenbrock’sdeathsentence.l’his
is thefirstdeathcasetobedecidedbythe
6th Circuit. The good newscomes once
againfrom our own stateSupremeCourt,
which ordered a newtrial for Roy Wayne
Dean.The Court hasnow grantedrelief in
10 of thelast11 deathcasesithasdecided.
These2 opinionsshouldguideour capital
litigation strategiesaswemove intoa new
decade.While the 6th Circuit rejected
every singleclaimof federalconstitution
al enor in Kordenbrock,our stateCourt
reversedDean’sconvictionsdueto viola
tions of the Kentucky Constitution.The
implications of these opinions are ex
ploredbelow.

A. 6TH CIRCUIT UPHOLDS
PAUL KORDENBROCK’S

DEATH SENTENCE

OnNovember3,1989,a 3-judgepanelof
the 6th CircuitCourtof Appealsaffirmed
PaulKordenbrock’s1981 BooneCounty
deathsentence.Kordenbrockv. Scroggy,
_F.2d - Nos. 88-5467/89-5107;6th
Cir. 11/3/89.JudgeKrupanskyand Judge
Weilford arebothReaganappointees.The
mostconservativeCarterappointeeon the
Court, CorneiaKennedy,authoredthe
opinion. This is the first deathpenalty
decisionon themerits thatthe6th Circuit
has issued. As such it representsthe
genesisof abody of decisionallaw which
will define the federal constitutional
parametersof deathsentencingpractices
throughouttheentirecircuitKY, TN and
OH [MI has no deathpenalty]. Other
federalcircuitshaveexperienced"honey
moon"periods,reversing the first several
deathcasesbefore becominghardenedas
more andmore capitalcasescameunder
review. If Kordenbrockis any indicator,
there will be no honeymoonsin the6th
Circuit.

Kordenbrock’s sentencewas affirmed
even though he was sentencedto die
without any psychological or psychiatric
testimony andeventhough his confession
was taken in violation of Miranda. In
upholding his conviction and sentence,
the Courtlargely relied on the reasoning
of the district court, which deniedrelief
last year. See Kordenbrockv. Scroggy,
680F.Supp.867E.D. Ky. 1988.

THE FACTS

Kordenbrockanda co-defendantrobbeda
Western Auto Store in Florence, KY on
January 4, 1980 in order to steal guns
whichtheyplannedto sell to supporttheir
drug habits. Kordenbrock, who was
armed,andhisco-defendantwho wasnot
sentencedto death entered the store
together.Kordenbrockproceededto the
rear of the store where he forced the
owner, Thompson,and hisemployeeto
lay face down. In themeantime,co-defen
dant Kruse, who was in the front of the
store, posedas a salesclerk and told a

customer they did not do repair work.
MinuteslaterKruse broke the glassof the
gun displaycase.At the instantheheard
the glassshatter, Kordenbrockshotboth
Thompson,whosurvivedto identify him,
andhis employee,who died.Hours after
the killing the two men attemptedto sell
the guns.Oneof the potentialpurchasers
tipped the police and Kordenbrock was
arrestednear midnight the next day. He
was interrogated for 3 hours until 230
a.m. and finally confessed.

THE AXE CLAIM

The primary claim in Kordeubrock’s
federal habeas appeal concerned the
denial of funding for independent
psychiatricassistance.After obtainingthe
servicesof a Cincinnatipsychiatrist,Dr.
Nizny, andreceivinganoral reportof his
evaluation,thepsychiatristwasinformed
that the fiscal courtwould refuseto pay
hisbill. At thetime"therewasanongoing
dispute over whetherthe county or the
statewas responsible for paying experts

DEATH PENALTY

Neal Walker

C

Kentucky DeathNotes

Numberof peopleexecutedsince statehood 438
Numberof peopleexecutedthis century 162
Numberof peopleexecutedin the electricchair 162
Numberof peoplewho applied for the positionof executionerin 1984 150
Numberof peoplenow on deathrow 26
Numberof VietnamVeteransondeathrow 1
Numberof women ondeathrow I
Numberof juvenilesondeathrow 1
Numberwhosetrial lawyershavebeendisbarredorhadtheir licensesuspended 6
Numberof theselawyerswho arenow incarcerated I
Numberwho canaffordprivatecounselon appeal 0
Numbersentencedto deathfor killing a blackperson 0
Perecentageofdeathrow inmateswhoare black 20%
Percentageof population thatisblack 7%
Numberof blackprisonerswho weresentencedby all white juries 1
According to a 1987 StanfordLawReviewStudy,numberof persons
sentencedto deathin Kentuckyandlaterproveninnocent I

ThisregularAdvocatecolumnreviewsall deathpenaltydecisionsoftheUnitedStatesSupremeCourt,theKentuckySupremeCourt, theKentucky
Courtof Appeals,andselecteddeathpenalty topics.
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appointedto assistcriminal defendants"
Kordenbrock,Slip Opinion,5, hereinafter
K.,at 5. The fiscal court refusedto pay the
psychiatristevenafterbeing orderedto do
so. Upon being informed that Boone
County would refuse to pay him, Dr.
Nizny refusedto provide a written report
or testify unlesspaymentwas guaranteed.
Trial counselreportedthis to the court.
Nizny wasnot advisedof the fiscalcourt’s
order that hebe paid onehalf of his fee
upon filing the reportandone hall upon
testifying.

The trial court then orderedKordenbrock
to be evaluated at KCPC. Kordenbrock
waslater seenby Dr. JamesBlandat that
institution. "Becausethe state restricted
such expert to a neutral and objective
evaluation concerning only competence
to standtrial and sanity, andbecausehe
fearedthat Dr. Bland’s opinion might not
remainconfidential, appellant’scounsel
advisedhim notto cooperate."K., at 6.

Kordenbrockwasthustried andsentenced
with no psychiatric testimony.He con
tendedthatthisviolatedAkev. Oklahoma,
470 U.S. 68 1985,which held that an
indigentdefendanthasa dueprocessright
to psychiatricassistancein capital cases.
The6th Circuit rejectedhis claim for the
following reasons.

First, relying heavily on the federal dis
trict court’s opinion, the Court blamed
trial counsel for not taking additional
measuresto securepaymentor Nizny’s
testimony."TheDistrict Court found that
counsel could have urged the Circuit
Courtto hold countyofficials incontempt
or to levy on county bankaccountsor to
subpoenaDr. Nizny to testify." K., at 5.
The 6th Circuit also creditedthe district
court’sfinding that trial counselexploited
the fundingcontroversysimply to setup
an appellate issue. "The District Court
foundthat counsel’sfailure to securepay
ment andto have Dr. Nizny testify was a
deliberateattemptto createanappealable
issue."K., at 5. The appellatecourt also
credited the disthctjudge’s finding that
Dr. Nizny’s evaluationwould not have
beenhelpful, sincehereported to counsel
that he found noevidenceofmentalillness
and that Kordenbrock told him that he had
robbedandkilled a gasstation attendant
the night before the WesternAuto rob
bery/homicide."The unfavorablenature
of Dr. Nizny’s report, plus counsel’s
failure to takeany of the obvious stepsto
obtainDr. Nizny’s assistance,causedthe
appellatecourt to concludethat appellant
was not "denied" psychiatricassistance,
he was merely maneuveringto create an
appealableissue."K., at 5.

Indicating its disapproval of Kentucky’s

failure to pay thepsychiatrist,the Court
neverthelessdeclaredit could not upset
the district court’s factual findings since
they were not clearly erroneous. "Al
though we do not condone the state’s
refusal to pay Dr. Nizny, we find no con
stitutional violation." K., at 6.

The 6th Circuit rejectedKordenbrock’s
claim that accessto the statefunded ex
pert, Dr. Bland, wasnot sufficient under
Ake since it was limited to determining
competenceandsanity.Again, the Court
credited the district court’s finding,
enteredafter an evidentiary hearing at
which Bland testified, that Bland would
have answered all the issues counsel
wantedNizny to address. For instance,
"Bland was prepared to investigate and
testify asto appellant’s family history and
psychologicalbackground." K. at 7 n. 4.

The 6th Circuit, again agreeing with the
districtcourt, concluded"that Dr. Bland’s
assistance,had appellant takenadvantage
of it, would have met Ake’s commandof
guaranteeingappellant ‘accessto a com
petent psychiatrist who will conduct an
appropriate examination and assist in
evaluation, preparation and presentation
of the defense"K., at 10 quoting Ake.
"We also agreethat asa matter of strategy
appellantchosenot to avail himsellofthis
witness."Id.

According to the 6th Circuit, Korden
brock’s concern over confidentiality
"could havebeenmet with a court order."
K., at 10.

The Courtidentifiedseveralotherreasons
that Kordenbrock’s rightsunderAkewere
not violated. Noting that Ake isnot impli
catedunlessthe defendantshowsthat his
sanitywill be "a significantfactor at trial",
the Court observed that Kordenbrock
"never attemptedto raise insanity as a
defense."K., at 10. Instead,Kordenbrock
attempted only to show that he had not
acted intentionally due to his drug and
alcohol use."Ake requires that the defen
dant, at a minimum, makeallegationssup
ported by a factual showing that the
defendant’ssanityis in fact at issuein the
case." Id. citation omitted. "Such a
showing is not mademerely by positing
that appellant was a habitual drug and
alcoholabuser."Id.

In any event, the Court concluded,any
denial of accessto Nizny was harmless
since Kordenbrock presented the tes
timony of a pharmacologistwho detailed
Kordenbrock’shistory of drug and al
cohol abuseand who testified abouthis
mentalstateat the time of the crime.Kor
denbrock "fails to establish how Dr.
Nizny’s testimonywould differ or addto

[pharmacologist]Nelson’stestimony"K.,
at 12. "Simply assertingthat Dr. Nizny’s
testimony would have beensufficient is
not enough." Id.

Finally, the Court squarely rejects
Kordenbrock’s contention that Ake
provides a constitutionalright to psych
iatric assistancefor the preparation and
presentationof mitigatingevidence."Ake
only guaranteesadefendanttheright to a
psychiatristat the sentencingphasetoop
pose the government’s psychiatric tes
timony." In Ake, the state presented
psychiatric evidence of Ake’s future
dangerousnessat the sentencingphase.
This did not happenin Kordenbrock’s
trial. Therefore, the Court concluded,
there wasnoright underAke to psychiatric
assistanceat the sentencing phase. "In
addition,the testimony givenby Dr. Nel
son went to the effects of his drug and
alcoholabuseandcouldbeusedfor pur
posesof mitigation..."K.,at 13.

How to copewith Kordenbrock’sholding
concerningtheAkeclaimwill be the sub
ject of this columnin thenext issueof the
Advocate.At thispoint it shouldsuffice to
say that Kordenbrock is a fact-bound
opinion which shouldnot impair an in
digentcapital defendant’sright to a state
fundedindependentpsychiatricevalua
tion in Ky. Additionally, Kordenbrock’s
holding that Ake does not apply to
psychiatricassistanceto present mitigat
ing evidence is of questionable con
stitutionality. Kordenbrock’s lawyerswill
petition for certiorari on this issue, if a
rehearing isnot granted.

THE CONFESSION ISSUE

Kordenbrockcontendedthat the introduc
tion ofhis confessionviolatedMiranda v.
Arizona, 384 U.S. 436 1968 since his
request to stop questioninguntil the next
day wasnot honored.After admitting that
"I did it...that’s all I can tell you is that I
did it," Kordenbrock requestedthat the
questioning cease until the next day.
Nevertheless,thepolice continuedto in
terrogate him and he ultimately detailed
the homicide, saying at one point that "I
tried to shootthem sothey would not get
up." K., at 15.

The 6th Circuit held that the introduction
of the confessionviolated bothMiranda
andMichiganv.Morley, 423 U.S.96,104
1975sinceKordenbrock’srequestto cut
off questioningwas not "scrupulously
honored."Nevertheless,evenasit recog
nizedthat the "primaryevidence"against
Kordenbrock was the survivor’s iden
tification "and Kordenbrock’s confes
sion," the 6thCircuit, againagreeingwith
the district court, found that introduction
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of theunconstitutionallyobtainedconfes
sion washarmless error. K., at 4, 15.

But Kordenbrock also contendedthat,
evenif the error washarmless asto guilt,
the samecouldnotbe saidof its effect at
thesentencingphase.After all, hepointed
out, Kordenbrockhad confessedthat he
shot the victims so they wouldn’t get up.
The Court disagreed,rejecting Korden
brock’s argument that the confessionwas
prejudicial since it showedno remorse.
"However,inappellant’scasewehavehis
statementmade to the jury for theexpress
puiposeof showing remorse."K., at 18.
The Court found that the effect of the
confessionwas harmlessas to penaltyas
well asguilt.

Finally, the Court rejectedthe argument
that the trial court’sfailure to suppressthe
illegal confessionforcedKordenbrockto
concedeguilt at trial. To reachthis con
clusion, the Court had to rely on an ins-
published opinion which was charac
terized as being "impossible to distin
guish" from the facts under review. In
Burke v. Perini , No.8535076thCir. Nov.
-‘ 1986 unpublished opinion, the
Courtheld that thegovernment’suseof an
involuntaryconfessiondid notinducethe
defendantto testify that he shot the vic
tirns in self defense. ‘We adoptBurks’
analysisandfind that here,as inBurks,the
state’suseof his illegallyobtainedconfes
sion did not induce appellant to make the
statementhe did to the jury." K.k, at 17.
"[W]e agreewith the district court that
appellantwould have adopted thIs trial
strategy even if his confessionhadbeen
excluded in light of the overwheiming
evidenceof his guilt."K., at 15-16.

DESTRUCTION OF EVIDENCE

Also, the Court rejectedKordenbrock’s
argumentthat the erasure of the tape
recordingof the confessionby the police
destroyedhisability to challenge the use
of his admissions.Noting that Kentucky
law requires police to preservesuchtapes
upon defenserequest, seeHendley v.
Commonwealth,593 S.W.2d 662, 667
Ky. 1978,the Courtfoundthat Korden
brock’s confessionwas destroyedbefore
a requestwasmadeto preserveit. Further,
therewas a transcriptof the confession.
Finally, Kordenbrockfailed to show bad
faith. Arizona v. Youngblood, 109 S.Ct.
333 1989.

Likewise, the Court rejectedKorden
brock’s argumentthat the loss by the
police of a photodisplayandof a vial of
pills seizedfrom him violated due
process.The display consistedof 6
photos,all of themmugshotsexceptKor
denbrock’s. Kordenbrock had the oppor

tunity to cross examine the eyewitness
about thedisplay. Neither the photo dis
play northevial ofpills wereknownto be
exculpatorywhenthey werelost."Appel
lant had andutilized severalavenuesfor
showingthat he wasdruggedandintoxi
cated.Thefailure to preservethevial did
notdenyhim this defense."K., at 29.

THE "RECOMMENDATION"
ISSUE

The6th Circuitfound noproblem with the
fact that the prosecution repeatedly
describedthe jury’s verdict asa "recom
mendation" and that it wasso identIfiedin
the instructions.KRS S32.075lbitself
provides thatthejury’s verdict is arecom
mendation.The jury was alsotold that the
judge would give thejury’s recommenda
tion "great weight." Since "[t]here were
no representations to the juiy that their
sentencewould be reviewed or that the
fmal decision of deathwould rest else
where," therewas no violation of Cold-
well v. Mississippi,972 U.S. 320 1985.
Acknowledgingthat a recentdecisionof

the Kentucky Supreme Court prohibits
describingthe verdict as a recommenda
tion, seeTammev. Commonwealth,759
S.W.2d 51 Ky. 1988, the 6th Circuit
refusedto hold that Kordenbrock’srights
wereviolated by useof the term."Failure
to apply Tammeto appellant’s casewould
at most make out a violation of statelaw
only. Althoughusing ‘recommend’may
now violate Kentuckystate law, it does
not offend appellant’s constitutional
rights."K., at 23.

EXCLUSION OF MITIGATION

The Court found noerror in excluding the
testimonyof Dr. Glenn Stassen,aChris
tianEthicist,sincehisproposedtestimony
was "primarily a generaldiscussion"of
religion,philosophyand the deathpenal
ty. He only spoketo Kordenbrock for 45
minutes the morning he was to testify.

"Although appellant has a right to place
anyevidencebefore the jury for purposes
of mitigation, that right is limited by the
fact that it be relevant,the determination
of which restswith the trial judge." K., at
24. Even if error, it was harmlesssince
cumulative to the testimony of another
minister.

VENUE

The CourtrejectedKordenbrock’sargu
ment that the failure to change venue
deprived him of an impartial jury. Ac
knowledging the existenceof "wide
spreadpublicity," the Court deferred to
the trial judge’s findings that there was
neither a showing of prejudice nor a
likelihood that Kordenbrockcould not
receivea fair trial in the area.K., at 25-26.

JUDGE RECUSAL

Kordenbrock moved to recusethe trial
judge after filing a writ of prohibition
againsthim to prohibithimfromtrying the
casein BooneCounty. "Becausethejudge
had nopersonalinterestin theprohibition
proceeding, there was nojustification for
hisrecusal."K., at 26.

THE CONCURRENCE

JudgeWellford filed a concurringopinion
to address"the issuesmost troubling." K.,
at 31.

Concerning the confession,Judge
Wellford disagreed with the majority
opinion that the failure to suppressthe
confessiondid not alter Kordenbrock’s
thai strategy."This actioncomplicatesthe
confessionissue for me, but it doesnot
affect my conclusion that only harmless
error was involved beyonda reasonable
doubt." K., at 32.

The"seconddifficult question"to thecon
curring judge was the Ake issue.Judge
Wellford disagreed with the district
court’s opinion that Dr. Nizny’s report
would not be helpful to thedefense."I do
not believea fair reading of the evidence
supportsthat view." K., at 34.Neverthe
less, he found no error, advancingthe
samereasonsas setforth in the majority
opinion.

The concurrencefoundthat thefailure to
preserveevidence"deservesapprobation"
but wasno constitutionalerror. K., at 34.

Finally, Judge Weilford observed that
"Kentucky law on the question of the
jury’s role in the deathpenaltyprocesshas
createdsomeconfusion in this caseprior
to its resolution."K., at 35.Nevertheless,

C
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he believed that no constitutionalerror
occurredby describingthe verdict as a
recommendation.

B. KENTUCKY SUPREME
COURT REVERSES

ROY WAYNE DEAN’S
DEATH SENTENCE

In lateSeptemberthestateSupremeCourt
reversedRoy WayneDean’sconviction
anddeathsentenceimposedby theTodd
Circuit Court. Dean v. Commonwealth,
_S.W.2d_Nos.85-SC-1031-MR; 87-
SAC-566-TRG;Rendered9-28-89.Once
again,the Kentucky SupremeCourtcon
demnsprosecutorialmisconductin acapi
ml case,as it hashad to do frequentlyin
the past year. SeeMorris v. Common
wealth, 766 S.W.2d 58 Ky. 1989 and
Sanbornv. Commonwealth,754 S.W.2d
534 Ky. 1988.Dean is also significant
since’the reversal is predicatedpurelyon
stateasopposedto Federal constitution
al grounds. The Dean opinion is most
significant,though,for its treatmentof the
issueof competencyto waivean insanity
defense.Dean is simply oneof the most
enlightenedopinionsinthecountryonthis
significantmentalhealthissue.

THE FACTS

Deanwasconvictedof murder, burglary
andrapeasaresultofthedeathandsexual
assaultofa ToddCountyhousewife.After
his indictmenthewascommittedtoKCPC
for a periodof 156 dayswhere heunder
went a comprehensiveevaluation of his
competencyto stand trial and of his crim
inal responsibility. Deanhad previously
been diagnosedas schizophrenicand
moderatelymentallyretarded.Atthat time
his schizophreniarequired thedication.

Dr. Phillip JohnsonevaluatedDean
during his commitmentafter the capital
indictment. Despite"deficits in a number
of psychologicalandcognitiveareasper
tinent to his ability to stand trial," Dean
wasfound competent.Dean,Slip Opinion
at 2, hereinafter Dean, at 2. He was also
found to be criminally responsiblefor his
conduct. While psychological testing in
dicatedthat Dean wasmentallyretarded
with an IQ of59,Dr. Johnsonsuspected
that Dean may have beenmalingering
sincehe had a much higherscore,81,on
a similar test administeredin 1981 He
scored between48-51 on a test ad
ministeredin 1977.Evenasheconcluded
that Dean was competent, Johnson
believed that Dean’s"understandingof
courtroomprocedureand appraisal of
likely outcome of the casewas limited"
Dean,at 3.

THE CONFRONTATION ISSUE

At the pretrial competencyhearing,Dr.
Johnson’sdepositionwas receivedin lieu
of his testimony.It wasalsopresentedby
the prosecutionduring its case-in-chief.
The depositionof Dean’s father-in-law
was alsoreceivedinto evidenceduring the
state’scase-in-chief.

Deanhimsalfwasnot present during the
takingofthesedepositions.The Kentucky
SupremeCourtfoundthisto be a violation
of Section 11 of the Kentucky Constitu
tion, which guarantees"theright...tomeet
thewitnessesfacetoface." RCr 7.12right
to personalconfrontationat deposition
and RCr 8.28right to bepresentat "every
critical stageof the trial" werealsovio
lated. Counsel’s waiver of Dean’s pre
sencewas ineffectual. "We hold thatbe
causethe right to be present and to con
front ispersonal to the accused...onlythe
defendantcan waive this right." Dean at
7-8."Counsel’s waiver being ineffective,
there was no waiver." Id.

Deanwasprejudiced by his absenceat the
depositions.Dr. Johnson’sdeposedtes
timony wasparticularly damaging,ashe
believed that Deanwas legallysaneat the
timeofthe crimeandthat Deanmayhave
produced low IQ scoresby malingering.

TheDean Court’s expressrelianceon the
stateconstitution asbasisfor reversalcan
not be over-emphasized.The Court went
out of its way to statethat its holdingwas
notpredicated on the federal constitution
thereby insulating the issuefrom review
by the U.S. Supreme Court. Counsel
shouldalwaysrely on thestate aswell as
federal constitution when making objec
tions or motions in a capital case.

COMPETENCY TO WAIVE THE
INSANITY DEFENSE

On appeal,Deanclaimedthat his right to
control his defensewas violated whenhis
lawyerpresentedaninsanity defense after
Dean testified as to his innocence.The
court declined to reverse on this basis,
finding that counsel did not concede
Dean’sguilt.

The Court, however, recognized
counsel’sdilemma"in balancing the wis
dom of appellant’s decisionto waive the
defenseof insanity in view of the consid
erable documentation of hisbelow aver
age intelligence and mental disorders
against a defendant’s right to make
decisionscentralto hisdefense"Dean, at
20, citing Frendak v. UnitedStates,408
A.2d 364 D.C. 1979.

The Court then announced"guidelines"

for resolvingsuchconflicts in the future.
First, counselshouldseekto resolve the
conflictby fully advisingthe defendantof
the consequencesof assertingor not as
serting thedefenseof insanity. If, follow
ing this, "the defendantinsists on an ill-
advisedcourseof action,counselshould
bring the conflict to the attention of the
trial courtby seekinga determinationof
whethertheaccusedis capableof volun
tarily and intelligently waiving the
defense."Dean,at 21-22.

The Court expresslyrejectsthenotion that
a determinationof competenceto stand
trial resolvesthe issue."Evenif a defen
dant isfoundcompetentto standtrial, he
may not be capable of making an intel
ligentdecisionabouthisdefense."Dean
at 22."It is possiblethat a defendantfound
competentto standtrial might beunable
to comprehend the consequencesof
choosingnot to usethe insanity defense,
thusrenderingthe defendantincapableof
intelligently waiving the defense.The ac
cusedmightalsosuffera mentaldisability
which would make it difficult or impos
sible "to recognizehis or herpresentcon
dition." Id. citingFrendaL

If a defendantis foundcompetentto waive
the defense,hiswishesmust be respected.
If a defendantis foundnot competentto
waivethe defense"counselmust proceed
astheevidenceandcounsel’sprofessional
judgment warrant.The inquiry and find
ings of the court will be on the record,
should review later benecessary."Dean,
at 22.

PROSECUTION MISCONDUCT

Againrelying onthestateconstitution, the
Courtheld that the prosecutor’smiscon
duct "underminedappellant’s right to a
fair trial guaranteedimplicitly by Section
2 and Section 11 of the Kentucky Con
stitution." Dean, at 10.

Themisconductincludedcrossexamining
Dean during the guilt phaseabout the
appropriatenessof the deathpenaltyfor
whoevercommittedthe crime; telling the
jury that they had an obligation to impose
the death penalty if they found an ag
gravating factor butno mitigatingfactors;
and arguing "if there ever was a case
where thedeathpenaltywasdeservedthis
is it." Dean, at 10.

The prosecutorwasguilty of "sensation
alizing the victim’s suffering." Dean, at
11. And by emphasizing her social ac
tivities, religious commitmentand family
ties, the casepresented"Yet another in-
stance of impermissible glorification of
thevictim." Dean, at 11.
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Additionally, theCourtwascriticalof the
prosecutor’shandling of Mrs. Dean’s
assertionof the testimonial privilege as
recognizedin KRS 421.2101.After as
suring hershewould not be askedabout
confidentialcommunicationsa separate
rule, hepersuadedherto testify in front
of the grandjury in full. Shedid the same
at triaL "Whethertheprosecutorobtained
Mrs. Dean’s waiver through his own
misunderstandingof the distinctionsbe
tweenthe two privileges, which misun
derstandinghehas a duty to eliminate,or
throughadeliberateattemptto wear down
a lay witnesswithoutbenefit of counsel,
the Commonwealth’s Attorney came
notably close to violating the Rules of
CriminalProcedure."Dean,at 15.

USE OF "RECOMMENDATION"
AS DESCRIPTIONOF JURY’S

SENTENCING FUNCTION

Even as the 6th Circuit ruled that Paul
Kordenbrock’sjury was not affectedby
theprosecutor’s extensiveuseof theword
recommend,theKentuckySupremeCourt
held that similarconductwarrantedanew
trial for Dean. "We agreethat the pattern
established by the drumbeat of
‘recommend’ did indisputabledenigrate
the jury’s responsibilityfor determining
an appropriate sentence."Deanat 16.

INSTRUCTIONS

The Courtagreedwith Dean that the trial
courterred in not definingthe terms"ex
tremeemotionaldisturbance"or "mental
illness" in the instruction.

CONCURRENCE AND DISSENT

Concurring, Justice Liebson would
reverseDean’sconviction sincehis law
yer assertedan insanitydefense against
his will. Uebsonwould not reverseonthe
confrontation issue, since he believed
counsel’swaiver to bevalid. Finally, Jus
tice Liebson registers his protest at the
current definition of extreme emotional
disturbanceasannouncedinMcClellan v.
Commonwealth,Ky., 715 S.W.2d 464
Ky. 1986. Inasmuchas that definition
mandates that the defendantacted "un
controllably," it requires the absenceof
criminality. It should insteadbe equated
with diminished responsibility.

Wintersheimerand Gent dissented,and
would seeDeanexecutedon this record.

NEAL WALKER
AssistantPublic Advocate
Chief, Major Litigation Section
Frankfort

Dear Friend:

M. Kerry Kennedy

As the daughter of a murder victim, I take special interest in the
debate about capital punishment.

Speaking.both as a victim, and as an average citizen fearful of crime,
I know two things: Murder is a terrible act and needs to be punished
severely. But the death penalty is not the answer.

The Supreme Court had good reasons for striking down the death penalty
in 1972. It was biased against blacks. It was biased against the poor.
And it was capricious - in the words of Justice Potter Stewart, "cruel and
unusual."

Today’s death penalty is little different. It remains racially
biased. It remains random. And as we know from the recent releases of two
wrongly convicted men in Texas and Florida it remains unworthy of our
trust.

Perhaps most important of all: The deathpenalty does nothing to
deter crime.

I was eight years old when my father was murdered, and I remidber
praying, "Please God, please don’t let them kill the man who killed my
father." I didn’t want another person -- any person -- to die. And I
didn’t want anotherfamily --any family -- to experiencethe grief that my
family was experiencing.

I now work in the field of international hi.snan rights, so I know I’m
not alone: No other Western democracy likes the death penalty either. All
but the United States have abandoned it.

I’m also pleased to know that my opposition to the deathpenalty was
shared by someone I hold in great esteem:my father, Robert Kennedy.

"‘henever any American’s life is taken by another American
unnecessarily," he wrote, "whether it is done in the name of the law or in
defiance of law.. .the whole nation is degraded."

The religious leaders who call us to fight capital punishment are
lighting a great torch of conscience. I am grateful for the chance to add
my own little light.

Add yours too.

Kerry Kennedy
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PLAIN VIEW
Search and Seizure Law

In this time following the end of the
SupremeCourtterm,andprior to new 4th
Amendmentdecisionsbeing written,
there area few itemsof interestto persons
for whomprivacyrightsarea concernthat
I want to touch on.

InanAugust14,1989frontpageKentucky
Postarticle, it wasreportedthat Jefferson
Co. Commonwealth’s Attorney, Ernest
Jasminwaspushing a statewire tap bill in
the 1990General Assembly.Jasminex
pressedconcernthat it took too long to get
a federal wiretap, and wanted a bill
paralellingthe federal law which would
allow state court judges to authorize
wiretapping.Wiretapping,calledeaves
dropping,ispresentlya ClassD felonyin
Ky. tots 526 .o2o.A federalofficer, however,
executingafederalwire-tapwarrant,does
not act in violation of the eavesdropping
law. Bashamv. Commonwealth,Ky., 675
S.W.2d 376 1984, cert den.,470 U.S.
1050 1985. Bashamalso held that
evidenceprocuredby the wiretapwasad
missibleinstatecourt.

Bashamwasrecentlyfollowed in a Court
of Appealsopinion,Howardv.Common
wealth,Ky.App., _S.W.2d_.,10129/89.
RonnieHoward wasconvictedoftraffick
ing in marijuana, despite the govern
ment’s inability to produceany marijuana
thathad beensold.Theevidenceconsisted
of an eavesdroppingdevice placed in a
pool hail as a result of a 18 U.S.C. 2516
warrant. The Court of Appealsfollowed
Basham,saying that "evidence obtained
in a wiretap operation conducted by
federal law enforcementofficers in ac
cordancewith federallaw andpursuantto
a federal courtorder is admissibleinstate
court proceedingsabsent collusion be
tweenthe state and federal authorities to
circumventthe statestatuteon wiretaps."

Law enforcementofficers demonstrated
this fall an equally effective, although

much less sophisticated,device. In a July
20,1989articlein TheKentuckyPost,1-75
police agencies revealed that they had
beentrained to spotdrug couriersusing
the interstate. A similar report wasmade
the previous day regarding1-95. In that
article, a FloridaHighway Patrolmanad
mitted that his police force was also tar
geting interstate travelers. "They’re
usingmotor vehicleviolationsasprobable
causefor stopping carsandthen conduct
ing a search,’he said." TrooperJoeyBar
nesof Richmondadmitted that". . . you
stopa guyfor speeding.All of a suddenas
a policemenyou arelooking for different
characteristics which might make you
think that this personmight be carrying
drugs."Me wesure we want theseguys
to have accessto wiretaps too?

One 6th Circuit 4th Amendmentcasehas
come down of late. In United Statesp.
Campbell,_F.2d_, 18 SCR 146thCir.
1989, the Court examinedthe question
"whether deliberatefalsestatementsin an
affidavit supportingan application for a
searchwarrantcompel the voiding of the
warranteven if the false statements are
unnecessaryto a finding of probable
cause."The question arose froma casein
whichFBI agentshad hiddenthe identity
of their informantsby creatingfictitious
people in the affidavit. Under United
Statesv. Luna,525 F.2d46thCir. 1975,
cert. den, 424 U.S. 965 1976, the 6th
Circuit would have voided the warrant.

Franksv.Delaware,438 U.S.1541978,
however,effectivelyoverruledLuna, ac
cording to the Court, and thus the Court
upheld the warrantdespite the deception
by the F.B.L The Court in this drugcase
also significantly noted "we cannot
muster much enthusiasmfor returning a
man like Mr. Campbellto the streets..
The Court went on to examine the un
tainted portionof the affidavit, finding it
sufficient to support a finding ofprobable
cause.The Court hasplaced the 6th Cir

cult in the great majority of thecircuits on
requiringmateriality of Franksmaterial
prior to thevoiding of a warrant.

PENDING CASES

Counselshould be awarethat a numberof
4th Amendmentcasesarepresentlypend
ing before the. United StatesSupreme
Court:

1. New York v. Harris. Thiscould be an
importantcase.The state obtainedcer
toriari following the NewYork Courtof
Appeals’ decisionfinding that a confes
sion after full Miranda warningswas
tainted by an illegal arrestsomeonehour
earlier the arrest was a violation of
Paytonv. NewYork,445 U.S.5731980.

2. United Statesv. Verdugo-Urqludez
will look at the rights of foreign nationals
whose homes are searchedin a foreign
country by American police officers
without a warrant.

3. Masyland v. Blue When police are
armedwith an arrest warrant, may they
makea "protectivesweep"afterthe arrest
for the accomplice for whom there is no
probable cause?

4. Florida v. Wellsrevisits SouthDakota
v. Opperman, 428 U.S. 364, 96 S.Ct.
3092, 49 L.Ed.2d 1000 1976 and
Colorado v. Bertine, 479 U.S. 367, 107
S.Ct. 738, 93 L.Ed.2d 739 1987by ex
amining an inventory searchpursuantto
writtenregulationswhich donot authorize
the object searched here, a closed con
tainer.

5. Jamesv. Illinois hassimilar ramifica
tionsto NewYorkv.Harris, bothofwhich
examine the continued reach of the ex
clusionaryrule. Here, the Courtlooks at
the question of whether a defendant’s
statementtakenafteran illegal arrestmay
neverthelessbeusedto rebut testimonyof

ErnieLewis

ThisregularAdvocatecolumnreviewsall.publishedsearchandseizuredecisionsofthe UnitedStatesSupremeCourt, theKentucky SupremeCourt,
and the Kentucky Court of Appealsandsignificantcasesfmm otherjurisdictions.
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one of thedefendant’switnesses.

6. Michigan Departmentof StatePolice
v. Sitz will look at theconstitutionalityof
sobrietycheckpoints.

7. Minnesota v. OlsonThe Court granted
cert. on a decisionfavorableto a Min
nesotadefendant.The Courtwill look at
theissueof thedefendant’s expectationof
privacy in anotherperson’s apartment,
andfurther at exigentcircumstancesjus
tifying a warrantlesssearch.

8. Horton v. California will examinethe
questionof whether a plain view dis
coverymust betruly inadverentin order
to comewithin that exceptionto thewar
rantrequirement.

Therearea lot of substantiveissueson the
SupremeCourt’splate,makingthisspring
a time for watching.

THE SHORT VIEW

United Statesv. Karagoiian, 45 Cr.L
2297D.C.Conn.6t21/89.Paytonv. New
York, 745 U.S. 573 1980, requiring an
arrestwarrantprior to entry into some
one’s home to effect an arrest,appliesas
well to a deck locatedin the rear of the
defendant’shome. The Court focusedon
the reasonableexpectationof privacy the
defendanthad in thedeck, and the factthat
it was not as readily accessible to the
public aswas a driveway.

Pimentalv. RhodeIsland Departmentof
Transportation, R.L, 45 Cr.L. 2301
7/7/89. Basedupon the Rhode Island
Constitution,the Court found unconstitu
tional all sobrietycheckpointroadblocks.
"It is illegal to permit law enforcement
officers to stop 50 or 100 vehicleson the
speculativechancethat oneor two maybe
drivenby a personwho has violated the
law ..[I]t would shock and offend the
framers of the RI Constitutionif wewere
to hold that the guarantees against un
reasonableand warrantlesssearchesand
seizuresshouldbesubordinatedto the in
terest of efficient law enforcement. Once
this barrier is breachedin the interest of
apprehendingdriverswhoviolate sobriety
laws,the tide of law enforcementinterests
couldoverwhehnthe rightto privacy."

People v. Torres, NY Ct.App., 45 Cr.L
23027/11/89.Thepolicemaynotsearch
a persons’carafterareasonablesuspicion
stop unless the officer is actually under
somekind of threat.The Court, rejecting
Michiganv.Long, 463 U.S. 10321983
and New York v. Belton, 453 U.S. 454
1981,baseditsholdingon theNewYork
Constitution. New York, having pre
viously rejectedthe goodfaith exception
in People v. Bigelow, 488 N.E.2d 451

N.Y. 1985,hasa traditionof utilizing its
stateconstitution.The Courtseesthrough
Michiganv.LongandNewYork v. Belton
for what they are,opportunitiesto expand
a traffic searchinto a completecarsearch,
andconfinesthe searchto thebasicration
ale.Unlesstheofficer canpoint to factors
threateningto him canheexpanda Terry
stop into a completecar search.

Peoplev.Harold, Calif. Ct. App.,45Cr.L
2408 8/15/89. When the defendantfit
the descriptionof an earlier burglary,he
was stoppedandaskedfor identification.
He showedthe police a social security
cardanda prisonidentification card,but
the police insistedon seeinghis wallet,
upon whoseproduction evidenceof the
burglary was discovered. The act of
demandingthewallet after identification
had alreadybeenestablishedviolated the
4thAmendment,accordingto the Califor
nia Court of Appeals. Citing Florida v.
Royer,460 U.S. 491 1983, the Court
stated that during an investigativedeten
tion, the police should use"the least in
trusive means reasonably available to
verify or dispel the officer’s suspicionin
a short periodof time."

State v. Rothman,Hawaii Sup. Ct., 45
Cr.L. 2409 8/10/89.The Hawaii Con
stitution protectsthe right of privacy in the
numbersdialed to andfrom thehome,and
thus a warrantwill be required prior to
installationof a pen register. You will
recall that in Smithy.Maryland,442U.S.
735 1979, the Court had held that this
was not a search.Becausethe Hawaii
Constitutionhas a right to privacypro
vision, the Courtwas willing togobeyond
Smith, and hold that Hawaiians have a
reasonable expectationof privacy in the
phone numbersthey are dialing.

State v. Graham, Hawaii Sup. Ct., 46
Cr.L. 1034 9/19/89. In the Brave New
World categoryis this case.Social Ser
vicesheard that an 8 yearold child’s father
was usingcocaine,sothey interviewedthe
child at schoolwithout her parent’s con
sent. Whenshesaidshesawherfatheruse
cocaine,they tookherintoprotective cus
tody and contactedthe police, who inter
viewedthe child, and basedupon the in-
formation given by the child obtained a
searchwarrant. The Hawaii Supreme
Courtheld thatno federalor staterightto
privacyhadbeenviolatedby this chainof
events,all the while acknowledging that
"family relationsmay bedamagedwhen
informationsecuredfrom achild servesas
thebasisfor an invasion of the privacy of
a parent."

Seelig v. Koehler, New York Sup. Ct.,
App. Div. 1st Dept., 46 Cr.L. 1074
10/12/89.The New York Courtupheld

randomdrug testing for New York City
correctionalofficers. The Courtextended
National Treasury EmployeesUnion v.
Von Raab,489 U.S._, 109 S.Ct._,103
L.Ed2d685 1989 andSkinnerv.Rail
way Labor Executives’ Associationset.
al., 489U.S. ., 109 S.Ct. 103L.Ed.2d
639 1989 to includerandom, periodic
drugtesting,withoutreasonablesuspicion
or anyother measureof suspicion.

UnitedStatesv. Malone, 46 CrL. 1076
9th Cir. 9/28/89.AKA Son of US. v.
Sokolow.The Court found no problem
with stopping a young manin anairport
based upon the fact that he was young,
black,hadon ajacketred?blue? that is
associatedwith a gang,he"lookedhard"
at an agent, came from a "known dr!lg
sourcecity" Are thereanycities that are
not? Keokuk?Waddy?,looked furtively
around,andhad no luggage.

Livingston v. State, Md. Ct. App., 46
Cr.L. 1081 10/11/89.The police, upon
stopping a speeding car, and seeing
marijuanaseedsin the front seat,couldnot
arrestarear-seatpassengerforpossession.
Thus, the search incident to the arrest
which uncoveredotherdrugswasillegal.

In a Law Review articleby Michael R.
Beeman,he explores the fascinatingpos
sible application of the4thAmendment in
child abusecases.Notes: Investigating
ChildAbuse:TheFourthAmendmentand
InvestigatingHomeVisits,89 Col.L. Rev.
1034 1989.He ultimately urges the re
quirementofa warrantbaseduponreason
able causeprior to an investigatory entry
by a caseworkerinto ahomeduringa child
abuseinvestigation.He exploresWyman
v. James,400 U.S. 309,91S.Ct.381,27
L.Ed.2d4081971,which had saidthat a
homevisit in an AFDC benefitssituation
did not implicate the 4th Amendment.
Wyman,the Hawaii caseabove,and this
law review article tell me that we have
neglectedusing Sec. 10 and the 4th
Amendmentin our child sexabasecases.
Can a caseworkertake a child out of
school without the parents’ permission
andquestionthechild? Doesthat not im
plicate the privacy rights of the family?
DoesSec.10 protect our family’s privacy
beyondwhat the4th Amendmentcovers?
This areais totally undevelopedin Ken
tuckyas far asI know.Let’s at leastbegin
to explore our caseswith our client’s
privacyrightsin mind.

ERWIN W. LEWIS
Director
DPA/Madison/JacksonCo. Office
Richmond,Kentucky 40475
606623-8413
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JUVENILE LAW
Harry Rothgerber, Jr. SpeaksOut

for Kentucky’s Children

-1

Harry Rothgerber

In a recentinterview, Harry Rothgerber,
Jr., Deputy Chief JuvenileDefender for
the Jefferson County Public Defender’s
Office and a Commissionerof the Ky.
JuvenileJusticeCommissionsharedsome
thoughts on the challengesfacing the
juvenile justice system in the 1990’s.
Basically,hesees4 major problemsat this
time:Kentucky’s lack ofcompliancewith
theJuvenileJusticeDelinquencyPreven
tion Act of 1974 [JJDPA], a lack of ap
propriatetreatmentalternativesfor com
mitted children,judicial abuseof thesys
tem and the misinformationof the public
concerningjuvenilecrime.

Kentucky and the JJDPA

Ky.’s juvenile codepermitssecuredeten
tion of children in certainsituations1The
JJDPA,a federal grant act, sets certain
standardsregardingjailing and incarcerat
ing children.If thestatedoesnotmeetthe
federalstandardsset forth in the act, the
state will lose grant money that is dis
tributed to the Ky. Juvenile JusticeCom
mitteefor establishingalternativesto jail
ing andsecureincarcerationof children,
especiallyin thepre-adjudicatorystage.

The April 1988Amendmentsto the Ken
tuckyUnified JuvenileCode UJC [KRS
Chapter600 et. seq.] were a tremendous
stepbackwardsfrom theoriginal intentof
thecodewith regardto jailing and secure
confinementof childrenaccusedof and
adjudicated of committing status and
public offenses."Our unified codeis cur
rently not in compliance with [the
JJDPA]," says Rothgerber. "We’re in
dangerof losing our funding for alterna
tives to securedetention.If this occursour
countieswill be looking at more jail time
for kids, more suicidesand assaults."

Kentuckyhasnotbeenincompliancewith
the Act for the last 3 fiscalperiods.Under
the Act, a statecanapply for a waiverand
still receive funds despite non-com
pliance. Ky. is now on its 3rd waiver, and
although Ky. will probably, receive its
1989 money, with the number of incar
ceratedstatusoffendersandjailedkids on
the rise, the statewon’t meet the require-

ments for 1990. Wisconsinhas already
beenexcludedfrom funding for repeated
non-compliance.

The only hope to save the funding and
preservethealternativesto detention that
have been set up through the Juvenile
JusticeCommissionis to amendthe code
to bring it back into compliancewith the
JJDPA.A public educationcampaignis in
the works for the commission regarding
the JJDPA.Hopefully it will havesome
impact on the legislatureas well as the
public.

Lack of Proper Treatment Facilities

The secondmajorproblem is a lack of
CHR treatmentalternatives,bothnon-se
cure/secure facilities, for committed
children. "Not only doesthis lead to long
detentionwaiting lists," hesays,Due to a
lack of appropriate, immediately acces
sible treatmentfacilities, "CHR is forced
to place kids basedon what’s available,
whichmight notbebestfor thechild based
onhis or herparticularneeds."He seesa
needfor increasedfunding for CHR and
the need for better choiceswith how to
allocate the funds once CUR receives
them.

The Judiciary

Third, our judiciary is often not attuned,
not educated and trained to the purposes
of theUJC. Somejudgesstill persistin the
punitive approachto children,saysRoth-
gerber.They insist on citing kids for con
temptwhen they displaytheverybehavior
they have come into the system to be
treatedfor or they adjudicate escapechar
ges in runawaysfrom futurehomes and
bootstrappingstatus offender in delin
quencycategory.

Rothgerberfeels that the public has to
solve this problem by electingmore "edu
cated" judges andmakingkids a priority
in our communities.He also feels that
child advocatesshould use the systemto
advancethe rights of childrenand to edu
cate the judiciary. "Our office hasnever
lost an appeal or writ [concerningany
particularly punitivejudge]. We needto

go toCircuit Courtmore andto the Court
of Appeals."If the Court of Appealscan
be pressured to acceptmore cases on
juvenile law, Rothgerberfeels we can
producemorepublishedopinionson kids
anda bettereducatedjudiciary.

Misconceptionson Kids and Crime

Finally, he seesa public misconception
that the juvenile crime rate is on the rise
andsomethingto be feared.This isactual
ly not the case.This fearof youth crime
comesfrom 2 main sources:Mediahype
from irresponsiblejournalistslooking for
sensationalstoriesto sell papersand ir
responsible politicians who put forth a
"get toughon crimestance"asa meansof
winningre-elections.

Thejuvenile crimerate hasactuallybeen
declining basedonJJDPAstatistics.Yet
thereis a public perceptionthat youthful
crime is on the rise. Forexample,while
there is anextremeamountofmediaatten
tion to children anddrugs and child drug
dealers,thestatestatisticsof kids charged
with controlled substance offensesis
shockinglylow. While he certainlydoes
notdiscountthat drugs are a major prob
lem in other areas, he feels that other
problemswith kids aremore deservingthe
public’s attention in Ky.

Final Thoughts

"If there’s one thing thatbothersme, it’s
theperception of a lack of aggressivead
vocacyonbehalfof childreninsomeparts
of the state." Rothgerber is distressedby
storiesofjudgeswho saythat everychild
in hiscourtwaivestheirrightto counsel."
Attorneys need to aggressively litigate
children’srightsbothat the trial level and
the appellatelevel."

BARBARA HOLHAUS
AssistantPublicAdvocate

Footnot&SeetheAugust 1989Advocate
column on Juvenile Law for a more
detailedexplanation of the interaction be
tween KRS 600 and the JJDPA and the
secureincarceration ofjuveniles.
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EVIDENCE IN CRIMINAL CASES
The Fate of Frye

David Niehaus

One of the hotter controversies in
academicdiscussionsof evidence these
days is the fate of theFrye doctrine.The
doctrinewas announcedin Frye v. U.S.,
293 F. 1013 D.C. Cir., 1923 in a case
dealing with the forerunner of the
polygraphmachine. Surprisingly, the
opinion isveryshort,and the ruleissetout
in one paragraph:

Justwhen a scientificprinciple or dis
covery crossesthe line betweenthe
experimentalanddemonstrablestages
is difficult to define. Somewherein
this twilight zonethe evidentialforce
of the principle must be recognized,
and while courtswill goa long way in
admitting expert testimony deduced
from a well-recognized scientific
principleor discovery,the thingfrom
which the deductionis mademust be
sufficiently establishedto havegained
general acceptancein the particular
field in which it belongs. [293 F. at
1014].

Frye hasbeenthe guiding principle con
cerning the admissibility of testimony or
other evidencebased on novel scientific
theories. However, in 1975, Congress
enacted as part of the FederalRulesof
EvidenceFRE Rule702which reads:

If scientific, technical,or other spe
cializedknowledgewill assistthe trier
of fact to understandthe evidenceor
to detemiinea fact in issue,a witness
qualified asan expert by knowledge,
skill, experience,training or educa
tion, may testify thereto in the formof
anopinionor otherwise.

Thequestion that israisednow is whether
the failure to include anymentionofFrye
in either the text or commentary to FRE
702 meant that Frye, a common law
evidentiarydoctrine,was supersededby
the rule. l’his questionis of interest to
practitionersfor two reasons.First, it ap
pearsthat theSupremeCourtofKentucky
has informally adoptedRule 702 as the
standardgoverning the admissibility of
expert testimony in Kentucky criminal
cases.Therefore,it is important to know

whetherFryehasany usein Kentucky, or
if, asin other jurisdictionsit hasbeendone
away with. The secondreasonfor discus
sion of this topic now is that in the next
issue I am going to write about DNA
testing and it is important to know the
standardon which its admissibilityturns.
DNA testing is being received well in
courts all aroundthe country. Typical of
its receptionis an opinion from a New
York trial-level court styledPeople v.
Wesley,533 N.Y.S.2d643Co.Ct., 1988.
The judge in that casewrote

if DNA Fingerprintingproves ac
ceptable in criminal courts, [it] will
revolutionize the administration of
criminaljustice.Whereapplicable,it
would reduce to insignificance the
standardalibi defense.In the area of
eyewitnesstestimony,whichhasbeen
claimed to be responsible for more
miscarriagesof justice thanany other
type of evidence,again, where ap
plicable, DNA Fingerprintingwould
tend to reduce the importance of
eyewitnesstestimony.And in thearea
of cloggedcalendarsand the conser
vationofjudicial resources,DNA Fin
gerprinting, if accepted,will revolu
tionize the disposition of criminal
cases.In short,if DNA Fingerprinting
worksand receivesevidentiaryaccep
tance, it can constitute the single
greatestadvancein the "search for
truth", andthe goal of convicting the
guilty and acquitting the innocent,
sincetheadventofcross-examination.
[533 N.Y.S.2dat 644].

Ihavebeentold that two techniciansat the
Kentucky State Police Laboratory at
Frankforthave receivedtraining in DNA
Fingerprintingtechnique,and therefore,
in the near future, defenselawyerswill
have to learnhow to deal with this new
procedure.This article,then, is a prelude
to the next issue concerning DNA
Fingerprintingandits probable effect on
criminal practiceinKentucky. 1

Courts consistentlyhold that jurors are
sufficientlysophisticatedto dealwith all
types of evidenceand to follow instruc

tions on properuseof that evidence.We
are told that the system of juiy trial is
basedon this principle. [Richardson v.
Marsh, 481 U.S. 205, 107 S.Ct. 1702,
1709,95L.Ed.2d 1761987].But where
novel scientific principles are involved.,
courtsbecomejustifiably doubtfulof the
validity of this generalprinciple.Expert
testimonyhas,at leastuntil recently,been
justifiedonly on the groundthat a jury of
ordinary citizens is unlikely to know
enough to make a valid judgmentabout
matters like skid marks, blood alcohol
levels,ballistics, or psychological condi
tion. Expertswere allowedto give opinion
evidencebecauseit wasnecessary.But in
1975, the adoption of FRE 702 changed
the basis for admissibility from necessity
to "assistance." Becausethe federal or
uniform version of this rule has been
adoptedby over 35 states,there hasbeen
a wide variety of opinion as to whether
Fryesurvived theenactmentofthefederal
rules.

It appearsthat theU.S. SupremeCourtis
not in a hurry to resolve the conflict
created by this question. In 1986 the
Supreme Court turned down an oppor
tunity to address the issuein Mustafa v.
US., 479 U.S. 953, 107 S.Ct. 444, 93
LEd.2d3921986.In a dissentfrom the
denial of cert. on that case,White and
Brennannotedthat in Mustafa,the Court
of Military Appeals had ruled that Rule
702 supersededFrye and that Rule 702
createda "more flexible standard."The
Justicesnotedthe conflict among the
federalcircuits andfor that reasondesired
to resolve the issueby grant of cert. in
Mustafa. A more recent case, Rock v.
Arkansastouchedon this questionbutdid
notprovide an answer.[483 U.S.44,107
S.Ct. 2704, 97 L.Ed.2d 37 1987]. In
Rock the Justices held that a criminal
defendanthas a 5th. 6th and 14thAmend
mentrightto testify,evenif her testimony
washypnotically refreshed. TheArkansas
per se exclusionaryrulewas rejectedby
the court. In Rock the court noted that
hypnosisby physiciansand psychologists
had beenrecognizedasavalid therapeutic
techniquefor a numberof years.But the
court alsonotedandcited an article in the
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JournaloftheAmericanMedicalAssocia
lion which reported that there was "no
data to support a [conclusion] that hyp
nosis increasesremembering of only ac
curate information." Instead, the court
found,themost commonresponseto hyp
nosisshownby thedatawas"an increase
in both correct and incorrect recollec
tions." [483 U.S.at 59; 93 L.Ed.2dat51].
Despite the lack of scientific certainty
aboutthe value of hypnosis,and the lack
of consensusasto its validity as a tool in
criminal investigations, the court con
cluded that becausethe adverse party
could point out inconsistencieswith other
evidenceknown in the caseand could
reveal moreinconsistenciesby cross-ex
amination,a per se exclusionaryrule tin-
duly impinged on the defendant’sright to
testify at trial. The court left further
developmentup to the stateshowever by
sayingthat theycould developguidelines
for the proper useof hypnotically affected
testimony.

Neither FryenorFRE702wasconsidered
in Rock.Thecourtdidat severalpointsuse
the terms "reliable" and"untrustworthy,",
but theseseeminconclusiveindicationsas
to how the court views the conflict. For
now, anyway, there will be no guidance
from the U.S. Supreme Court on the
proper interpretation of FRE 702.

Until the SupremeCourt rules, the states
aregoing to have to deal with theconflict
betweenFrye and the interpretation of
FRE 702to setout in U.S.v. Downing,753
S.W.2d 1224 3rd Cir., 1985.Frye ex
cludes scientific tests still in the ex
perimental stages by limiting admis
sibility to those ideas "sufficiently estab
lished to have gained general acceptance
in the particularfield in which it belongs."
[Kofford v. Flora, 744 P.2d 1343, 1346-
1347 Utah, 1987].The main complaint
about Frye is that it createsa "cultural
lag" duringthedevelopmentofanewidea
which can resultin exclusionof evidence
that might be completely reliable.
[Andrewsv. Staie,533 So.2d841,844,fri.
1 Fla. App., 1988]. In addition, critics
say that the standard is rather vaguebe-
causeit is difficult to pin down what has
to be establishedby which group before
theevidencecanbe admitted.2Defenders
of Frye however saythat a little delay is
not sobad [115 FRD at 118] particularly
in criminal caseswhere the defendant’s
life or liberty are at stake.Therehavebeen
a lot ofscientific theoriesthat justweren’t
borneout in practice. [e.g., 115 FRD at
100; 119]. To Kentucky attorneys who
have beenexposedto scientific marvels
like NeutronActivation Analysis NAA
Fryedoesnotseemlike that bad of an idea.
To the extent that Frye is useful in
preventingconvictionson faulty "scien
tific" evidence,delay in admissibilityof

new scientific techniques seems like a
reasonabletrade off.

Critics of Fryesaythat this justification is
based on the flawed premisethat juries
attribute "mystic infallibility" to scientific
testimony.[115 FRD at 92,citing U.S. v.
Addison,498 F.2d 741, 744 D.C. Cir.,
1974]. Empirical studies have raised
doubts that jurorsdo this. [115 FRD at 92,
citing Jmwinkelreid, 28 Vill. L. Rev. 554
1982-1983].But, asProfessorStarrsof
GeorgetownUniversity hasargued "most
experiencedtrial attorneysuseexperts on
the expectationthat such testimony will
cany the day before an untutoredjury."
[115 FRD at 93]. It is this differencein
outlook that hassparkedthe controversy
aboutwhich standardto follow.

The FederalRulesof Evidencecredit the
jury with theability to avoid being unduly
influenced by any typeof evidence.This
is certainlyshownby the relaxedrules on
hearsay.Therefore, it is not surprisingto
find in FRE 702 a fairly low thresholdfor
admissibility. The FederalRules do not
create blanket rules to exclude evidence
that might beusedimproperly. Rather, the
schemeof theFederal Rulesappearsto be
one in which most evidenceis admissible
subject to the relevancy requirement of
FRE 401 and the checkrein provisionsof
FRE 403 that allow the trial judge to ex
clude evidenceon the grounds of unfair
prejudice,confusionofissues,ormislead
ing of thejury. This is the approachadvo
catedbytheThird Circuit in US. v.Down
ing. As noted in Downing,under FRE 702
"... an expertcanbe employed if his
testimonywill behelpful to the trieroffact
in understandingevidencethat is simply
difficult [though]notbeyondordinaryus
derstanding." [753 F.2d at 1229]. Where.
the techniqueor theory sought to be used
by the expert is well-establishedthere is
no real problem. But what FRE 702 does
notaddressis the foundationrequirement
for relianceonnewproceduresor theories.
The court in Downing noted that some
authorities found in this silence an aban
donmentof Frye, while othersfoundim
plicit incorporation of that doctrine. [743
F.2d at 1234].However,theThird Circuit
saw no barrier to interpreting the rules
without reference to Frye, and therefore
set out the following foundation proce
dure for novelscientificevidence.

1 The evidencemust be considered
at an in limine conferenceheldbefore
presentation of the evidence to the
jury.

2 Thethreshold inquirymust consist
of a balancing test centered on two
factors of a the reliability of the
scientificprincipleson which the tes

timony isbased,andb the likelihood
that introductionof the testimonymay
in some way overwhelmor mislead
the jury.

3 If the principle is sufficiently reli
able, the party must make a specific
showing of how, precisely, the
expert’s testimony is relevant to the
case. [Downing, at 1238-1242;
Bloodsworthv.State,512A.2d 1056,
1064 Md., 1986].

Even if thesetestsare met, according to
Downing,the trial judgemaystill exclude
on FRE 403 grounds.Therefore, under
thisrule, a scientificor technicalexpert’s
testimonyis admissibleif shown to in
volve relevant scientific or technical
evidencewhichassiststhe trierof thefacts
to understanda relevant factual issue,
even if the scientific or technical prin
ciplesunderlyingthetestimonyarenotyet
generallyacceptedin theparticularscien
tific or technicalfield. [Reagerv. Ander
son,371 S.E.2d619, 628, fri. 4 W.Va.,
1988].The distinctionbetweenFrye and
Downing is apparent. Under Downing,
generalacceptanceis a componentof
reliability but it is not, as in the caseof
Frye, the sine qua non. [Lawson, Ken
tucky EvidenceLaw Handbook,2d Ed.,
1989 PP., Section 6.10, p. 49]. Under
Downing, the expert’stestimonydoesnot
have to be supported by citation to other
cases,journal articles, or testimony of
other expertswhich say that a particular
scientific idea is sufficiently established.
Rather, the scientific evidence is admis
siblebecausetheproponentconvincesthe
judge that the idea will producereliable
conclusions.

Obviously, a theory that is rejected by
most personsin a particular field will
generallybefound unreliable. TheDown
ing rule thereforeisdesignedprimarily for
a theory that appearsreliableor promis
ing, but which just has not beenaround
long enoughto develop a "track record".
[Downing, 753 F.2d at 1238]. Downing
gets a new ideapasttheFryebarbutstill
requires a determination that it will
producereliableresults.

Lawson notes in his Handbook that in
Kentucky the appellate courtshave not
settled on a standardof admissibility.
[Lawson,1989 PP., p. 47-48]. The cases
that he citesshowthis to be true. In Brown
v. Commonwealth,Ky., 639S.W.2d758,
760 1982 bloodstainevidencewasad
mitted on the strengthof the expert’s tes
timony about the development of the
method andhis professionalopinion that
the method was reliable. In Busseyv.
Commonwealth,Ky., 697 S.W.2d 139,
141 1985,however,evidenceof sexual
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abuse accommodation syndromewas
deemedinadmissiblein partbecausethe
proponenthad failed to showthat it was a
"generally acceptedmedical concept."
This sameconclusionwas reachedin a
recent decision,Mitchell v. Common
wealth,Ky.,_S.W.2d_1989,36
KLS 12,p. 22Oct. 25,1989.InMitchel4
the court ruledthat sexualabuseaccom
modation syndromeevidencewas ad-
minederroneouslybecausetherewas 1
nomedicaltestimonythat thesyndromeis
agenerallyacceptedmedicalconcept,and
2 therewasno evidencelinking it to the
case,However,reliability wasthebasisof
decision in See v. Commonwealth,Ky.,
746 S.W.2d401,4031988in whichthe
HLA geneticmarkertestwasheldadmis
sible.

In Commonwealthv. Rose, Ky., 725
S.W.2d 588, 590 1987 the Supreme
Court appeared to adopt FRE 702 by
citing the rule andquotingportions ofit to
the effect that". . . inherentin the trial
court’s decision.. . wasafindingthatthis
syndromebatteredspouserepresents..
specializedknowledgethat would assist

the trier offact to understandtheevidence
or determinea fact in the case."The same
type of languagereappearsin Carpenter
v. Commonwealth,Ky., 771 S.W.2d822,
825 1989. In responseto a claim that
medical testimonythat injuries were in
tentional invaded the provinceof thejury
thecourtstatedthat".. . opiniontestimony
is admissiblewhereit appearsthat the trier
of factwould be assistedin thesolution of
theultimateproblem."

strong indication that theSupremeCourt
of Kentucky intendsto follow, evenif it
hasnot formally adopted,FRE 702. Law
soncertainlyis correctwhenhe saysthat
it isnotclearthatthe "general acceptance"
of Frye test has been done away with.
This is a questionthat attorneyswill have
to deal with when novel scientific
evidence,such as DNA Fingerprinting,
comesup. It certainly is a questionthat
shouldbe dealtwith by the draftingcom
mittee of theproposedRulesof Evidence
and by the Supreme Court of Kentucky
beforethoserules arepromulgatedfor use
in Kentucky courts. In this instance, the
late adoption of the Federal Rules of
Evidencemayproveto bean advantageto
Kentucky becausethe court canmodify
FRE 702 or include a statement in the
commentaryto answer the question of
whether Frye should be followed. In the
meantime, practitioners will have to
prepare to deal with novel scientific
evidenceunderboth rules.

Whenpresenting an argumentto thecourt
for or against admission of scientific
evidenceprobably the bestshort list of
things to argue is found in Weinstein’s
Evidence,Sec.70203 in which the
authorssay that thejudge should consider
1 the expert’s qualification and stature
in his field, 2 the use which has been
madeof the techniquebeforethiscase,3
thepotentialrate oferror,4 theexistence
of specializedliteraturethat would allow
independentconfirnration of the expert’s
testimony,5 thenoveltyof thetechnique
or procedure,and6 thedegreeof accep
tance within the scientific or technical
community.Until the Supreme Court of

Kentucky rules on thecontinuedviability
of Frye, this is about the best that a trial
lawyercando.

1 For those who may needto learn
more about DNA Testing beforethe
next issueof theAdvocate,I recoin
mendreadingPeoplev. Wesley,which
gives a basic outline of what DNA
Fingerprinting is and how it works.
The standardtreatiseonDNA Testing,
accordingto McCormick’s Hombook
is Maniatis, Frisch and Sambrook,
Molecular Cloning: A Laboratory
Manual 1982.The key numberson
this topic are Criminal Law 388 and
CriminalLaw 470.Also, anystandard
scientific evidencetext thathas been
updatedsince 1982 should provide
some information about this method
of testing.

2 There is a tremendous amountof
information about this controversyin
115FRD791987.Thisisareportof
symposiaand proposalsfor amend
ment of FRE 702 undertakenby the
Sectionof Scienceand Technologyof
the ABA. This is probably the best
sourceforpickingupexamplesofnew
scientific ideas or techniques that
were accepted by courts and later
rejected by scientificauthorities.

DAVID NIEHAUS
AssistantPublicDefender
JeffersonDistrict Public Defender
200 Civic Plaza
701 WestJeffersonStreet
Louisville, Kentucky 40202
502 625-3800The statementsin RoseandCarpenterare
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FEES FOR ATTORNEYS REPRESENTING
INDIGENT CRIMINAL DEFENDANTS

Attorneys entitled to fair marketvaluefor services

Nobody is poor unlesshe stands in needof
justice.

Lactaniius,240-320A.D.
The Constitution’s guaranteeof the right
to counsel in criminal trials and direct
appealsis now well understood in this
countiy.But that rightonly hasfull mean
ing if there aremoniessufficienttoinsure
good defensecounsel. Unfortunately,
many jurisdictions have not allocated
evena minimum amountofmoneyneces
sary to provide adequatecou?selfor
indigents accusedof crimes. However,
the trend in the caselaw is towardsinsur
ing that a fair amountof moneyispaid to
criminal defenseattorneyswho represent
indigents.Thisarticle will selectivelysur
veythat favorabledevelopmentin the law,
as well as ethical considerations and
financial information, and its expected
impact in Kentucky.

MONEY ALLOCATED FOR REP
RESENTATION/WORKLOADS

In September, 1988 the United States
Department of Justice’sBureau ofJustice
Statisticscomparedresourcesavailableto
the criminaldefenseof indigentsbetween
1982 and 1986. Tn Criminal Defensefor
thePoor, 1986 it reported that in 1986
therewere 4.4 million indigent criminal
cases,a 40%increasefrom the3.2million
casesin 1982.ThreestatesandtheDistrict
of Columbia more than doubled their in
digent criminal caseloadsbetween1982
and 1986. Another4 stateshad caseload
increasesbetween 80 and 100%.
Kentucky’s increasewas 111%, the 4th
largestincreasein the country. About $1
billion was spentin 1986by state,county
and other local sourceson the defenseof
indigentsin criminal cases.The national
average amountof money allocated for a
defensecasewas $223 in 1986, ranging
froma low of $63 in Arkansasto a highof
$540 in NewJersey. An averageof $223
percaseisafarcry from adequatefunding.
Sixofthe 10stateswith the lowestaverage
costsper casein 1986were in the South.
Kentucky ranked 47th with a $118
averagecostpercase.

The ABA Standing Committee on Legal

Aid and Indigent DefendantsBar Infor
mation Program in 1986 publishedAn
introduction toindigentDefenseSystems,
anoverviewof public defendersystemsin
this country. It found that indigentdefense
compensationwas inadequateand often
caused"attorneys to ask that theirnames
beremoved from the list of lawyerswill
ing to representindigent defendants":

Regardlessof the means usedto set rates
andpayattorneys,the feespaidby virtually
all assignedcounselprogramsaxetoolow.
A survey of hourly fees and maximums
conductedby The SpangenbergGroup in
March, 1986 showed that hourly fees for
out-of-courtwork rangedfrom $10to $50
perhour;averagingall state’sout-of-court
fees yields a figure in the low thirties.
In-court feesweretypically $10 perhour
higher....

While hourly feesof $10-25 perhourcan
bestbedescribedaswholly inadequate,the
worsteffectsarecausednot by low hourly
ratesbut by limits on the maximumfeeper
case.
Id. at6.

In 1986, at the request of the ABA
Criminal JusticeSection,theABA created
a SpecialCommitteeon Criminal Justice
in a FreeSociety which was chairedby
SamuelDashandincludedjudges,prosec
tors,defenselawyers, police and law pro
fessors.It issueda 1988 Report,Criminal
Justice in Crisis. Among other things, it
addressedfunding problemsin the cir
minal justicesystem,and concludedthat
"indigentdefensesystemsnationwide are
underfunded."Id. at 41.This createsun
derpaidandoverworkedpublic defenders
and results in inferior representationfor
indigents.It supported the following max
imum allowable defenseattorney
caseloads:

a. 150 feloniesperattorneyper year; b.
300 misdemeanorsper attorneyper year;
or
c. 200 juvenilecasesperattorneyperyear;
or
d. 200mentalcommitmentcasesperattor
neyperyear;or
e. 25 appealsper attorneyperyear.
Id. at43.

It also urged Legislaturesto devote far
more money to public defender services
andall of criminal justice. id. at 39,44.

ETHICAL CONSIDERATIONS

The ABA Model Code of Professional
Responsibilitywas adoptedby the ABA
in 1969.Canon 2 states,"A lawyershould
assistthe legal professionin fulfilling its
dutytomakelegalcounselavailable."The
aspirational,not mandatory,EthicalCon
siderationsEEC] state: "The rendition of
free legal servicesto thoseunableto pay
reasonablefeescontinuesto be an obliga
tion of eachlawyer...." EC 2-25. Accord
ing to EC 2-29,a lawyerwhois appointed
by a court to representa client unableto
obtaincounsel"should not seekto be cx
cusedfromundertaldngthe representation
exceptfor compelling reasons."EC 2-30
indicatesthat a lawyer should not repre
sent a person if competentservicecannot
berenderedor if the "intensityof hisper
sonal feeling... may impair his effective
representation...."

In August, 1983 the ABA replacedits
1969Model Codewith the Model Rules
of ProfessionalConduct. About 32 states
usethenew ABA Model Rulesor a varia
tion. Many of the other statescontinue to
usethe older ABA Model Code.

The new ABA Model Rules have a
specificrule onpublic service:

RULE 6.1 Pro BonoPublico Service

A lawyer should renderpublic interest
legal service.A lawyermaydischargethis
responsibility by providing professional
servicesat no feeor a reducedfee to per
sons of limited meansor topublic service
or charitablegroupsor organizañons,by
servicein activities for improvingthe law,
thelegalsystemorthelegalprofession,and
by financial support for organizationsthat
provide legal servicestopersonsof limited
meana.

Rule6.2 instructsusthat a "lawyer shall
not seek to avoid appointment by a
tribunal to represent a personexceptfor
goodcause...."Goodcauseincludes:
1"...anunreasonablefinancialburdenon
the lawyer,"
2 "the client or thecauseis sorepugnant
to the lawyer asto be likely to impair the
client-lawyer relationship or the lawyer’s
ability to representthe client", and

Ed Monahan
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3 if the "...lawyercould not handlethe
mattercompetently...."Rule 6.2 and its
Comment.

Effective January 1, 1990, the Kentucky
Supreme Court adopted a modified ver
sion of the ABA Model Rulesof Profes
sional Conducttitling them the Kentucky
Rules of Professional Conduct. SCR
3.130.

ABA Model Rules6.1 and6.2were both
changedby Kentucky. Insteadof saying
that a lawyershouldrenderpublic interest
legal serviceand shall not seekto avoid
appointment,Kentucky Rules saythat a
lawyer is encouragedto rendersuchser
vice andshould not seekto avoid an ap
pointment.

In December,1987 the Editor andPub
lisher of the ABA Journal called for a
minimum of 50 hourspr yearpro bono
work by eachlawyer. Mandatorypro
bonohasbeenadoptedby severalfederal
courts;hasbeenproposedin 2 statelegis
latures,and imposedby 7 local bar as
sociations.

In August, 1988at its Toronto meetingthe
ABA passeda resolution expressing its
official policy onprobonorepresentation.
Theresolution:
I Urges all attorneys to devote a
reasonableamountoftime, but in no event
lessthan50hoursperyear,toprobonoand
other public service activities that serve
thosein needor improve the law, the legal
system,or the legal profession;

2 Urges all law firms and corporate
employersto promoteandsupportthe in
volvementofassociatesandpartnersin pro
bonoandotherpublic serviceactivities by
countingali orareasonableportionof their
time spent on theseactivities, but in no
eventless than50hours,towardtheirbill
able hour requirements,or by otherwise
giving actual work credit for these ac
tivities; and

3 Urgesall law schoolsto adopta policy
underwhich the law flrmwishingtorecruit
on campus to provide a written statement
of its policy concerningthe involvementof
its attorneysin public serviceandprobono
activities.

At its January,1989 meeting, the Ken
tucky Bar Association’sBoardof G1ver-
nors approvedthis ABA resolution.

The ABA in its Standardsfor Criminal
Justice, Providing Defense Services
1986rejects the view that attorneyscan
be required to defendindigentsin criminal
caseswithout compensation:

Assigned counselshouldbe compensated
for time andserviceperformed.Theobjec
tive shouldbe to providereasonablecom
pensationin accordance with prevailing
standards. Compensation for assigned

counsel should be approved by ad
ministrators of assigned-counsel
programs.
Standard5-2.4Compensation.

With this fmancialand ethical backdrop,
weturn to thecaselawdevelopmentsover
the yearsandrecently.

THE DEVELOPING LAW

Of the 35 or so jurisdictions that have
addressedthe issueofwhether anattorney
must representanindigentcriminaldefen
dant pro bono, a slight majority now hold
that a lawyer cannotbeforcedto represent
an indigent criminal defendantabsent
compensation.4

Recognizing that the "defence of the
poor" is a "duty" that is "essential to the
accused,to the Court, andto thepublic,"
the IndianaSupremeCourtheld in 1854
that it was a "discriminatingand uncon
stitutional tax" to require a lawyer to rep
resentan indigent accusedof a crime
without any fee. Webbv. Baird, 6hid. 13,
18 md. 1854.

"The legal professionhaving been thus
properly strippedof all its odiousdistinc
tionsand peculiaremoluments,thepublic
canno longer justly demandof that class
of citizens any gratuitousserviceswhich
would notbe demandableof every other
class.To the attorney, his professionis his
meansof livelihood. His legalknowledge
is his capital stock.His professionalser
vices are no more at the mercy of the
public, as to remuneration, than are the
goodsof themerchant,or the crops of the
farmer, or thewaresof the mechanic.The
law which requires gratuitous services
from a particularclass,in effect imposes
a tax to that extentupon suchclass- clear
ly in violation of the fundamentallaw,
which provides for a uniform and equal
rate of assessmentand taxation upon all
the citizens."Id. at 17.

Most other state courtshave taken much
longer to cometo the understandingthat
it wasnot the duty of lawyersto personally
fund the state’s obligation to provide a
lawyer’s servicesfor citizens unable to
hire a lawyer when they arechargedwith
a crime.

In 1966,the illinois SupremeCourtheld
that the statutorylimit of $500,$250 for
attorneyfeesand$250for expertfees,was
inadequate for the appointedattorneyin a
murder case.The Court orderedthe attor
ney awarded $31,000 out of the state
treasuryeventhough this amountwaswell
abovethe statutory maximum. Peoplev.
Randolph, 219 N.E.2d337 ifi. 1966.

Until 1972, lawyers in Kentucky were
required to accept court appointmentsin

criniin1 caseswithout pay or besubject
to sanctionfor declining. In Bradshawv.
Ball,. 487 S.W.2d 294 Ky. 1972 the
Court finally recognizedthat"the burden
of suchservice [is] a substantialdepriva
tion of property and constitutionallyin
firm."Id. at 298.The"constitutionalright
of the indigent defendant to counselcan
besatisfied only by requiring the stateto
furnish the indigent a competent attorney
whoseservicedoesnotunconstitutionally
deprive him of his propertywithout just
compensation." Id. As a result of Brad
shaw, the Kentucky legislature created
and funded the state-wide Kentucky
public defendersystemin 1972.However,
Kentucky is not adequatelyfunding its
public defenderprogram.

In another context the Kentucky Court of
Appeals showedno sympathy for inade
quate attorney fees.In DHR v. Paulson,
Ky.App., 622 S.W.2d 508 1981 attor
neyswhorepresentedindigent parents in
an action terminating their parental rights
wereawarded$750in attorney feesby the
circuit judge even though the statutory
maximum was $300. The Court of Ap
peals held that the legislature’s statutory
fee cap was not an unconstitutional
deprivation of propertyor time if the at
torney voluntarily accepts the appoint
ment and has statutory notice of the
limited fee.

Thisholdingis disturbingin that it forces
pro bonowork on anyattorney accepting
an appointment and has the long range
effect of insuring that few lawyers will
takethe appointments andthoseattorneys
that do will unfairly bear the costsof the
representation. It no doubt also dries up
the poo1of competentattorneys available
to the courts to handle the cases.

THE ADVANCES OF THE 1980’S:
THE FAIR MARKET VALUE OF
THE SERVICE

The 1980’shaveseen,especiallyrecently,
a marked increaseinstate SupremeCourts
realistically dealing with the wholesale
inadequacyof the money available for
attorney fees in criminal cases. Often
though, the courts arereluctant to make a
clean break with the concept that the
lawyer has a duty to be counselwithout
full pay.

For instance,in State v. Robinson,465
A.2d 1214 N.H. 1983 the appointed at
torney in a misdemeanortheft casesub
mitted a bill for $1,265 for legal fees
$20/hour out-of-court and $30/hour in-
courtand$429.38for expenses.The trial
courtonly allowedthe appointedattorney
$200 of the expensesand the maximum
misdemeanorfeeof $500.
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On appeal,the NewHampshire Supreme
Court held that the $500maximummis
demeanor fee could be exceededfor
"good cause,"and that all "reasonably
incurred" expenseshad to bepaid:

A fee for the defenseof an indigent
criminal defendant neednot be equalto
that which an attorneywould expect to
receivefrom a paying client, but should
strike a balancebetweenconificting inter
estswhich include the ethicalobligationof
a lawyer to make legal representation
available,and the increasingburdenon the
legal professionto provide counselto in
digents. Id. at 1216

InHulsev. Wfvat,306 N.W.2d707 Iowa
1981thecourt interpreted an Iowa statute
on appointed attorney compensation
which had a standardof "...reasonable
compensationwhichshallbetheordinary
andcustomarychangesfor like servicesin
thecommunity...,"Id. at 708,to meanfull
compensation.Id. at 711. "No discountis
now required basedon an attorney’s duty
to represent the poor." Id.

States that have had a varietyof methods
ofprovidingcounselfor indigentsaccused
of crimes have presentedmore complex
problems for courtsbut the trend is to
realistically confront thosemore difficult
range of inadequacies.

The bidding systemfor public defender
cases in Mohave County, Arizona was
determined to be inadequate by the
SupremeCourt of Arizona in State v.
Smith, 681 P.2d 1374 Ariz. 1984En
Banesinceit 1 did not takeinto account
the time an attorney is expectedto spend
in representing a client 2 didnotprovide
for support costs investigation, para
legals, law clerks;3 did not accountfor
the competencyof the attorney to ade
quately representall of his clients as
signedhim; and4 did not take into ac
count the complexity of each case.Id. at
1381.

Smith held that such a contract system
violates state and federal constitutional
guaranteesof due processand effective
assistanceof counselsince"anattorney so
overburdened cannot adequately repre
sent all of his clients properly and be
reasonablyeffective." Id.

Significantly, theArizonaCourtren,inded
public defendersandappointedcounselof
their ethical responsibilitiesas setout in
the ABA Standardsfor Criminal Justice
and the ABA Code of Professional
Responsibility:

Therefore, an attorney may be forced to
allot hislimited amountoftire andresour
ces betweenpaying clients and indigent
clients or evenbetweendifferentindigent
clients. This canresult in a breach of the
attorney’s professional responsibility
under DR 5-101, 6-101, 7-101 or 5-105.

We remind counsel that acceptingmore
casesthan can be properly handled may
resultnot only in reversals for failing to
adequatelyrerresentclients,butin discipli
nary action for violation of the Code of
ProfessionalResponsibility. See DR 1-
102A 6....
Id.at1382.

In the last 3 years the highest courtsof
Florida, Alaskaand Kansas have recog
nized that the law of economicsaredirect
ly related to the Constitution’s guarantee
of counselwho iseffective.

JnMakemsonv.Martin County,491 So.2d
1109Fla. 1986 the indigent defendant’s
attorney was appointedby the court to
representhimon his capital murder, kid
napping and annedrobberycharges.The
casewas changedto a venue 150 miles
away andspanneda 9-month period.The
in-court time by defensecounsel
amountedto 64 hours. The appointedat
torney askedfor compensationfor 248.3
hours in the amount of $9,500, even
though expert testimony valued his ser
vices at $25,000.The Florida statute al
lowedfor a maximumof only $3,500for
attorney compensation in indigent
criminal cases.

The courtheld the statute’s cap on attor
ney fees in capital casesfacially valid but
"unconstitutionalwhenapplied in a man
ner to curtailthecourt’sinherentpower to
ensure adequate representation of the
criminallyaccused."Id. at 1112.The court
specifically found the 6th amendment
right to effectiverepresentation violated,
but theholding was limited to "extraordi
nary and unusual" capital cases.To
safeguarda person’srights, the court
decided"it is [the court’s] duty to finnly
and unhesitatinglyresolveany conflicts
between the treasury and fundamental
constitutionalrights in favor of the latter."
Id. at 1113.

In 1989 theFloridacourt againaddressed
the attorney fee issue. In White v. Board
of County Commissioners,537 So.2d
1376 Fla. 1989 the court-appointed
lawyer, White,spent 134 hours on a first
degreemurder casewith 63 of thosehours
in court. All this was over a 31/2month
period. TheFlorida statute’s $3,500max
imum feemeantthat White would receive
a fee at the rate of $26.12per hour. An
experttestifiedthatanappropriate fee for
the 134 hourswould be $12,135. White
askedfor a $50 per hour fee for a total of
$6,700. In White the Florida court ex
tended its 1986 holding in Makemson’s
that found the fee cap unconstitutional as
applied to "extraordinaryand unusual"
casesby finding that "virtually everycapi
tal casefits within this standardand jus
tifies the court’s exerciseof its inherent
power to award attorney’s fees in excess

of the current statutory fee cap." Id. at
1380.Therewasno hesitationby thecourt
tofmd that a $3,500cap was"unrealistic."
Id. at 1379. The determiningfactor in
decidingwhether the fee cap should be
exceeded,according to the Florida
SupremeCourt, isnot whether the caseis
complex; but rather it is "the time ex
pendedby counselandthe impact on the
attorney’s availability to serve other
clients...."Id. at 1380.

In 1987 The Criminal JusticeAct was
amendedto increasecompensationrates
and maximumsfor attorneysappointedin
federal court. Under 18 U.S.C.
3006Ad1 the compensationis set at
$60per hour for in-court work and$40 per
hour for out-of-courtwork. Those rates
were increasedto $75 per hour by a Sep
tember 8, 1988 order of JudgeEugeneE.
Siler, Jr. for federal habeascorpusdeath
penaltycases.Furtherincreasesarepos
sible under the Act’s provisions.

The maximum amountsfor attorney fees
has beenincreasedto $3,500 for each
attorney in a felony caseand $1,000for
eachattorney in a misdemeanorcase. 18
U.S.C. 3006Ad2.

The maximumamounts can be exceeded
for "extended or complex representation
whenever the court...certifies that the
amountof the excesspayment is neces
sary to provide fair compensationand the
payment is approvedby thechief judgeof
the circuit." 18U.S.C. 3006Ad3.

In 1987 theAlaska SupremeCourtapplied
20th Century reality and economicsto
indigent criminal representation when in
DeLisio v. Alaska SupremeCourt, 740
P.2d437 Alaska1987 it decidedthat a
private attorney cannotbe compelled to
representan indigentcriminal defendant
without just compensationsince to do so
would be an unconstitutional taking of
property.

The measure of the mandated attorney
compensationin indigent criminal cases,
according to DeLisio, is the "fair market
valueof thepropertyappropriated,or the
‘price inmoney that thepropertycouldbe
sold for on the open market under fair
conditions betweenan owner willing to
sell and a purchaser willing to buy with a
reasonable time allowed to find a pur
chaser.’" id. at 443.

Like many states including Kentucky,
Kansashas a mixed systemof full time
public defendersandappointedcounsel.

Kansas’statutesandregulations setcom
pensation at the rate of $30 per hour for
attorneys feesin appointed cases. There
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is a maximumof $400for casesthat are
pled, $1000for casestried, and $5000for
exceptionalcases.Expensesup to $100
are alsoallowed.Dueto ashortageofstate
funds,there hadbeena 12% cut imposed
on the billed fees and expensesin ap
pointedattorneycriminal cases.

In StateE.x rel. Stephanv.Smith,747 P.2d
816 Kan. 1987 a Kansastrial judge
entered a general order that no attorney
wouldbe requiredto serve ascounsel for
an indigent accusedabsentreasonable
compensation,whichthejudgedefinedas
$68 perhour, consideringoverhead ex
pensesthat rangedfrom $27-$35perhour.
Id. at 822,837.Thejudge further ordered
that an indigent defendant’s charges
would be dismissedwithout prejudice if
such compensation was not available
within 30 daysof a determination of in
digency. Id. at 822. The state challenged
this order by way of mandamus.

The Court in Smithobserved,"attorneys
generally have an ethical obligation to
provide pro bono servicesfor indigents.
Such servicesmay only be providedby
attorneys.The individual attorney has a
right to make a living. Indigent defen
dants,on theother hand, havethe right to
the effective assistanceof counsel.The
obligation to provide counselfor indigent
defendantsis that of the State,not of the
individual attorney....The burdenmustbe
sharedequallyby thosesimilarlysituated.
In the final analysis, it is a matter of
reasonableness."Id. at 835-36.

TheCourt found that the5thamendment’s
prohibition againstunfairlytakingproper
ty andthe l4thamendment’sequalprotec-
tion clausewere violated.Id. at 842, 846.
"The Statealso has an obligation to pay
appointedcounselsuchsumsaswill fairly
compensatethe attorney, not at the top rate
an attorney might charge, but at a rate
which is not confiscatory,considering
overheadandexpenses.The basisof the
amount to be paid for servicesmust not
vary with eachjudge, but there must be a
statewidebasisor scale.Noone attorney
must besaddledwith appointmentswhich
unreasonablyinterferewith the attorney’s
right to makea living. Out-of-pocketex
pensesmustbe fully reimbursed."Id. at
849.

On November 16, 1988 the National
Legal Aid and Defender Association is-
sued its Standardsfor the Appointment
and Pe,fornranceof Counsel in Death
PenaltyCases.Standard10.1 addressed
compensation:

a Capital counselshouldbe compensated
for actual tire andserviceperformed.The
objectiveshouldbetoprovideareasonable
rateofhourly compensationwhich iscom
mensuratewith the provisionof effective

assistanceofcounselandwhichreflectsthe
extraoixlinary responsibilitiesinherentin
deathpenaltylitigation.

b Periodicbilling andpaymentdwingthe
courseof counsel’srepresentationshould
be providedfor in the representationplan.

Id. at50.
The Commentary to that Standardex
plainedthe unfairnessof anythingless:

Unreasonablylow fees not only deny the
defendant the right to effective repre
sentation,however.They alsoplacean un
fair burden on skilled criminal defense
lawyers, especially those skilled in the
highly specializedcapitalarea.These at
torneysareforcedtowork for nexttonoth
ing after assumingthe responsibilityof
representingsomeonewho facesapossible
sentenceof death.Failure to provideap
propriate compensationdiscouragesex
perienced criminal defensepractitioners
from accepting assignmentsin capital
cases which require counsel to expend
substantialamountsof time andeffort.
ld.atSl.

Very recently, theWestVirginia Supreme
Court inJewellv. Maynard, 383 S.E.2d
536 April 25, 1989 addressedthe con
stitutionality of its state’s system for
providing counselto indigents in criminal
casesthat provided for hourly ratesof $20
for outof court work and$25 for in court
workwith a maximumof $1,000per case.

The Court conluded that "...the current
systemdoes not consistently ensure ex
perienced,competent,capablecounsel to
all indigent defendantsandothersentitled
to appointed counsel." id. at 542. The
Court recognizedthat inadequate rates
and artifical fee capshave unacceptable
consequences:

We havea highopinion of the dedication,
generosity,andselflessnessof this States’
lawyers. But, at the samelire, we con
clude that it is unrealistic to expect all
appointedcounselwith office bills topay
andfamilies to supporttoremaininsulated
from the economicreality of losingmoney
eachhourthey work. Itis counter-intuitive
to expect that appointedcounsel will be
unaffectedby the fact thatafter expending
50 hours on a casethey are working for
free. Inevitably, economicpressuremust
adversely affect the mannerin which at
leastsomecasesare conducted.
Id. at 544.

With adequateserviceto the client being
the highest value, the Court determined
that the legislaturehad to fund thepublic
defender/appointedcounselsystemswith
"substantially more money than is cur
rently appropriated to meetconstitutional
standards."ld. at 546. The constitutional
right to effective assistanceof counsel
requiresthat no lawyer canbe "involun
tarily appointed to a caseunlessthehourly
rate of pay is at least$45 per hourfor out
of courtworkand$65 perhourfor in court

work." Id. at 547.

In analogous civil litigation, the United
States Supreme Court has held that
reasonableattorney’sfeesdue a prevail
ing partyunder42 U.S.C. 1988 are to be
calculated at "...the prevailing market
ratesin the relevantcommunity...."Blum
v.Stenson,465U.S. 886, 104 S.Ct. 1541,
1547,79L.Ed..2d8911984ratesbilled
by the NewYork Legal Aid Society in a
Medicaid class action suit approvedat
$95-$105per hour.

The 8thcircuit approveda feeof $276,000
for a deathrow classaction suit with the
attorneysbilling at $150 per hour since
this was the "marketrate". McDonaldv.
Armontrout, 860 F.Zd 1456 8th Cir.
1988.

While the caselawtrend of the 1980’s
toward fair compensationis nt without
significant contrary authority, the trend
is definite and inexorable.

CONCLUSION

Thesecasesdetail the obvious.Appointed
counsel and local and state public
defendersystemscannot competently
function without adequatefunding. Most
programsare currently grossly under
funded. Attorneys candemandfair com
pensationand eventhe fair marketvalue
of their services when representing in
digents in criminal cases.

For a long time these obvious inade
quacies of funding have not beenfully
litigated in manystates.The trendin case
holdings and the recentcommitmentof
somestateSupremeCourts to realistically
face the lack of proper compensation
should inspire long overduechallengesto
inadequate allocations of money for the
defenseof the poor.

It is commonknowledgethat Kentucky
ranks among the lowest states in the
country in many critical education
categories.It is not verywell knownthat
Kentucky ranksat the bottom in its com
mitment of money to the defenseof in
digent citizens accusedof crimes. Ken
tucky is providing an unconstitutional
systemof funding in many of its counties.
Kentucky is ripe for a challengeto its
inadequatefunding.

ED MONAHAN
AssistantPublicAdvocate
Director of Training
Frankfort
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FOOTNOTES KENTUCKY RULE CHANGES
tThe United StatesSupremeCourt in the The following is a summaryof the important changesin the rules announcedby the

5-4 decision of Mallard v. U.S. District SupremeCourtof Kentucky in 1989 which relate to thepracticeof criminal cases.The
Courtfor the SouthernDistrict of Iowa, ruleschangeswere effectiveAugust 28, 1989.
109 S.Ct. 1814 1989 decidedthat 28
U.S.C. Sec.1915d "Thecourt may re
quest an attorney to representany such

__________________________________________________________________

person unable to employ counsel...." RULES OF CRIMINAL PROCEDURE"does not authorizethe federalcourts to

_____________________________________________________________________

makecoerciveappointmentsof counsel"
Id. at 1823. The Court did not address
whetherthe federalcourts have inherent
authorityto requirelawyersto serveincivil
or criminal cases.The Courtdid notad- RCr 4,433Appellate Reviewof Bail; HabeasCorpus
dress whether other statutes that talk in
terms of assignment or appointment Adds anew paragraph 3 that limits appellatereviewof bail to conditionsthatexistprior
withoutany orwithoutfull payallow for a to entry of a judgment of conviction. It details that appellatereview of bail on appealis
court to make counselrepresenta person via an intermediatemotion under RCr 12.82.
againstcounsel’swilL Thecourtdidrecog
nize that "...in a time when the need for RCr 8.10Withdrawal of Plea
legal servicesamongthe poor is growing
and public funding for such services Drasticallychangesthelongstandingrule in Kentuckyon withdrawal of a guilty plea.
not keptpace,lawyers’ ethical obligation Now a defendantis absolutely allowedto withdraw a guilty plea if the judge refusestoto volunteer their time andskills pro bono
publicois manifest." Id. Theopinion was sentencein accordancewith the prosecutor’srecommendation.
written by JusticeBrennan. JusticesMar
shall, Stevens, Blackmanand O’Connor Thisbrings Kentucky in line with thepractice of 41 otherjurisdictions.It eliminatesthe
dissented.The National Association of rankunfairnessofKentucky’spreviouspracticeofhavingadefendantbargainfornothing
CriminalDefenseLawyersfiledan o.nucus more thanthe right to play Russianroulette on his sentence.
urging thatlawyers’services,theirproper
ty, not be takenfrom them without corn- RCr 9.04Continuanceof Trial
pensation.

Adds to this rule the following, "If the Commonwealthdoesnot consentto the reading
2ABAJournal December1, 1987 at 55. of the affidavit, the granting of a continuanceis in thesounddiscretion of the trial judge."

3Kentw*yBenchandBar,Vol 53, No.2
Spring1989at 35. This rule continues to blatantly violate a criminal defendant’sconstitutional right to

compulsoryprocess.
4SeeShapiro,TheEnigmaoftheLawyer’s
Duty toServe,55 N.Y.Umv. L. 1i. 735, RCr 12.82Application for Relief PendingReview
7561980.In 1980,a slight majorityheld
pro bono representation in criminal cases Adds the following, "The decisionof the trial court regarding bail will not be disturbed
couldbe required of attorneys.Since1980, by an appellatecourt unlessit is demonstratedthat the trial judge failed to exercisesound
severalstateshaveoverruledprior cases. discretion."
Thus themajority is now againstuncom
pensatedservice.Shapiro’sconclusionis, CR 11 Sanctions
"At leastabsentadequatecompensation,a
lawyer should be able to declinean ap- Adds the following, "TheCourt shall postponeruling on any Rule 11 motions filed in
pointmentfor financial reasonswhetheror the litigation until afterentryof a fmal judgment."
not it would cause ‘unreasonable’
hardship."Id. at 792. CR 73.022c Failure to Comply with Appellate Rules

5AtitsFebruary,I985meeting,theABA’s Formerly,a moneysanctionhadto between$250 and$500.Nowis can be $500or any
House of Delegatespasseda resolution lesseramount.$250 is no longer theminimum. Thismay actually increasethe number
stating,"theAmericanBarAssociationop- of attorneys being fmed albeit for a lesseramount.
poses the awarding of government con
tracts for criminal defenseservicesoi CR 73.08Certification of Record on Appeal
basisofcost alone,or throughcompetitive
biddingwithoutreferencetoqualityof rep- Eliminatesthe requirement that a motion for extensionto certify the record on appealberesentaflon." filed before the expiration of the periodas originally prescribed or as extended by a

e.g..StateExRel.Wolff V. Ruddy,617 previous order.
S.W.2d 64 Mo. 1981 En Banc. In CR 76.43Ruddy, the Court held that all Missouri
lawyershadto acceptappointmentsto rep- Creates a new rule that setsout thenumberof copiesof pleadingsrequiredto befiled inresentindigents in criminal caseswithout
compensationwhen the state money ap- the appellatecourts.
proptiaredranout. Refusal to do sosub- CR 98jected the lawyer to disciplinary action.
The only exceptionswereif alawyercould

Creates a new rule for procedure for video records.showundue hardship,orifa lawyer served
for 120 days without compensation he
would be excusedfrom further appoint- ED MONAHAN
ments.
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METHODS FOR INCREASING PROBONO PARTICIPATION AND THE
FEASIBILITY OF HANDLING POST-CONVICTION CAPITAL CASES

A. How ToIncreaseGreatly The
Number Of LawyersHandling

Pro BonoCases

My experiencein coordinatingpo bone,
work in a law finn with offices ranging
from a few dozen to several hundred
lawyersconvincesme that a law firm of at
leastmoderatesize cansubstantiallyin
creasethe amountof pro bono work it
doesby improving the administration of
its pro bono program.This canbe done
quite painlesslyat evena verybusyfirm,
asmy experienceat Skadden,Aips, Slate,
Meagher& Flom shows.

The most crucial prerequisite for a suc
cessfulpro bono program is to have a
credible coordination mechanism-
either one attorney or a committee.In
order to be credible, the coordinators
musthavethevisiblesupportofthe firm’s
top management and must be well
respectedby the firm’s attorneys.

The visible support can be easily
provided. For example, memorandaur
ging attorneys to attend meetingsabout
pro bonowork can be sentout under the
nameof the firm’s managingpartner,who
can then make introductory remarksat
suchmeetings. Furthervisibility canbe
providedby highlightingpro bono work
at departmentallunchesor in the firm
newsletter- whose organizersshould
welcome stimulating pro bono "war
stories." An additional function for the
firm’s managementis to interveneon be-
halfofassociatesin thosehopefullyfew
instancesin which partners violate the
fm.rm’sprobonopolicies,suchasby insist
ing that an associate leave a pro bono
client "in the lurch" in order to handlea
paying client matter.

Rowever, visible support from top
managementwill not mean much if the
coordinationof pro bono is relegated to
someone- be it partnercc associate-

who isnol well regardedin thefinrm. In
that event,probonocouldbeperceivedas
somethingto bedoneonly, or primarily,
by attorneyssopoorly thoughtof that they

do notgetmanyregularassignmentsand
thus have time to dopro bonowork.

The pro bono coordinatorshouldhave
severalimportant tasks. The most basic
one isto becomefamiliarwith thevarious
sources of pro bono work and with the
training and support resourcesthey pro
vide to volunteer lawyers, and to inform
thoseorganizationsaboutthe finn’s inter
est in learningaboutparticularpro bono
opportunities as they arise. This canbe
veryuseful, in two ways.It can enablethe
pro bonocoordinatorto inform attorneys
at the finn about the wide varietyof pro
bono opportunitiesthat are available-
includingmanytypesof simpleandmore
complex litigation andvariousnon-litiga
tion matters, suchasthe representationof
not-for-profit groups. It can also cause
organizations which represent poor
peopleor non-profit organizationsto
developsuitableprobonoprojectsif they
havenot already doneso.

The next function of the pro bono coor
dinator is to disseminate information
aboutthegeneral range ofpro bono mat
ters to attorneys at the firm andto deter
minewhich lawyerswish to handlewhich
types ofpro bono work. The dissemina
tion of informationcanbedonethrough a
memorandumsent to eachattorney, fol
lowed by a meetinghostedby a member

ofthe fmnn’smanagernentat which thepro
bono coordinatorand representativesof
two or threesourcesofpro bonowork are
the speakers.Following that meeting,
every attorneyat the firm - whetheror
not an attendeeof the meeting- shcmld
be requiredto completea pro bonoques
tionnaire, whichshouldask whetherornot
the attorney wishesto handle a pro bono
mattersometimeduring the year and,if
yes, to checkoff which of the indicated
types of pro bono work the attorney is
interestedinhandling.While it shouldnot
be required thateveryonesaythat they do
wish to dopro bono work, it shouldbe
required that everyone be on record by
filling out the questionnaire. Thisprocess
shouldbe repeatedeachyearasnewattor
neysarrive.

With infonnationfrom thequestionnaires
in hand,thecoordinator is in positionto
performthe most critical task-matching
interested attorneys with availablecases.
Being awareof which kinds ofpro bono
mattersareof interestto particularattor
neys, the coordinator can come up with
suitablecasesand personallycontactan
attorneyabout a casein one of his indi
cated areas of interest. Through this
method,the firm canavoid the inefficien
cy of having each individual lawyer
separately investigate what kinds of pro
bonocasesareavailable. In placingcases,
personalcontact is the key, since it is far
easierfor a busy attorney to overlook or
discarda written memorandumthan to
ignore a requestmadeby phone or face-
to-face.

Obviously, most attorneys will be too
busyto takeon any newpro bono casein
any givenweek. But someattorneyswill
likely be available to takeon somenew
pro bonomatter in a givenweekand most
if not all attorneys who truly wish to do
pro bono work will be available to do
sometimeduring the year. Accordingly,
thepro bono coordinator, when told that
a particularattorney is currentlytoobusy
to takeon a pro bonoproject, should ask
whenit would beappropriate to callagain.
Most attorneys appreciate this, because
such inquiriesmake it easier for them to

Ron Tabak
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effectuatetheir genuine desire to do pro
bone work.

The indicatedinterestsof the firm’s attor
neysin particulartypes ofpro bonowork
may not have a skew which matchesthe
mosturgent legalneedsofthe indigentsin
thestate.Sucha situation canbealleviated
in severalways.Thepro bonocoordinator
canencouragethoselawyerswhohavenot
expresseda strong preference to takeon
themost pressingtypeofcase.Moreover,
the finn canprovide paralegal, typing or
othernon-lawyersupportto the legalser
vicesor other public interestoffices han
dling suchcases.A further step,described
at the end of this article,wouldbe for the
finn,either by itself or with other firms, to
fund lawyer positionsat officesproviding
themost urgently neededrepresentation.

Once the pro bono coordinator has a
matchof an attorney and a case,several
additional steps must be taken. First, the
coordinatorshoulddeterminewhetherthe
available attorney is capableof handling
thematter properly alone.If not, sufficient
additional attorneys should be found to
work on thecaseor it should notbetaken
on. It is far preferable to handlea large
numberofrelatively smallpro bonocases
properly than to mishandlea few complex
cases. When the finn considers a par
ticular complex caseto be sosignificant
that it does not wish to turn it down,
departmentleaderscanbe askedby the
firm’s managementto makesuitableattor
neysavailable.

Another important step is to makesure
that the partnerin chargeof overseeinga
particular lawyer’s overall work load
"signsoff’ on that lawyer’s taking on a
new pro bono matter. Such approval
should mean that the pro bono work will
be consideredaspartof thelawyer’s over
all workload, a workload which should
not becomesubstantiallygreaterthan an
averageattorney’s workload by virtue of
the pro bono work. Also, any attorney
who doesa significantamountofprobono
work should have that work evaluatedby
a seniorassociateor partner,aspartof the
finn’s regularevaluationprocess- and
preferably before the attorney’swork
productleavesthe office. Otherwise,pro
bonowork, evenif "counted"in terms of
hours, will not count in the way most
crucial to an associate’sadvancement:
considerationof the quality of the work
and constructive criticism. This is in the
firm’s interestas muchas the attorney’s,
particularly becauseattorneysfrequently
do somethingfor the first time in thecon
text of pro bono work. Bad habits
developed anduncorrectedin doingpro
bono work may well carry over into
paying clientwork.

The pro bono coordinatorcan help a
volunteerattorney to dohighquality work
by assemblingmanuals, formbanks,brief
banks and videotapeson the particular
typeof case,andby infonningthe attorney
of their existenceand of the identities of
others at the firm who have handled
similar cases.Thecoordinator should also
assistvolunteersin getting paralegal and
other supportfrom within the finn andm
getting substantive guidancefrom the or
ganization from which the attorney’s
project came.As discussedbelow, sup
portive resources are particularly well
developedfor those handling capital
punishmentpost-convictioncases.

The final function of the pro bono coor
dinator isto monitor eachprobonoproject
regularly. This can be accomplished
throughtheuseofa time records show
ing how much time each attorney has
spenton eachpro bonoproject in a given
periodof time and b questionnairesas
king eachprobonoattorney to indicatethe
currentstatusof thecaseandwhether the
attorneyneedsassistanceor hasrun into
any snags.Through this type of regular
update process,the coordinator caniden
tify or be informed of problems before
they becomecrisesandcantakecorrective
action. Wherenecessary,the coordinator
can find additional attorneys to work on a
caseor can replace the attorney handling
the case- somethingwhich must, in any
event, be donewhen a lawyer leavesthe
firm without taking aprobonocaseto the
lawyer’s new firm.

Once attorneyshave successfullycom
pleted work on pro bono cases,their ac
complishments should be publicized
through the firm newsletter and at
departmentalmeetings.Thisnotonly im
proves theprobonoprogram’s credibility;
it alsomakesattorneysandstafffeelbetter
aboutworking at a firm which hashelped
poorpeopleandnon-profit groups which
serve the poor. Work product from such
casesshould be kept in forms banksand
briefsbanks.

THE FEASIBILITY OF
CIVIL PRACTITIONERS
REPRESENTING DEATH ROW
INMATES IN POST-CONVICTION
PROCEEDINGS
As someonewho had never represented
anyoneat a criminal trial and had only
worked on one criminal appeal, which
wasnota homicidecase,whenI wasasked
to representmy first death row inmate, I
an living proof of the fact that with suffi
cient guidance and support a civil prac
titioner can provide effective repre
sentation to deathrow inmates in post-
conviction proceedings.In lessthan two
years after beginning work on my first

case,I had arguedthree casesin federal
courtsof appeals,one casein the Georgia
SupremeCourt,andonce,successfully,in
the United StatesSupremeCourt. While
Ididnotprevail eachthne,Iwasheartened
by thefact that leading practitioners in this
areaof litigation felt that Ihad represented
theseclients effectively.

It is true that I have beenat a very large
law finn when representingdeath row in-
mates. But in none of my caseshave I
used,on anongoingbasis,more thanthree
or four other attorneys- althoughI have
gottenoccasionalhelp from others at the
firm. The key to effectiverepresentation
in thesecasesis the finn’s willingnessa
to have several attorneys, including at
least one senior associateor partner,
devotevery substantialamountsof time
over an extendedperiod, b to support
those attorneys with paralegalsand the
finn’snormallitigation support,including
computerizedresearch,c to pay for the
attorneys’ and paralegals’ travel in hives
tigatingand litigating the case,*andd to
have its attorneys takeadvantageof the
ongoingoversight andguidanceavailable
from thosewith more experiencein this
areaof the law.

Theneedfor law firms to comeforward to
takeonthesecasesiscritical and growing,
asmore andmore deathrow inmatescom
plete their directappealsandfind themsel
ves without any representation in prepar
ing certiorari petitionsandin statepost-
conviction proceedings.Representationis
crucial in thesestagesof litigation, be
cause a certiorari is granted in death
penaltycasesfar more oftenthan in other
litigation andb claims not presentedin
state post-conviction proceedings that
have not previously beenraised cannot
then bepresentedin federalhabeascorpus
proceedings,in which statedeath row in
matesare now entitled underthe 1988
federal druglaw to compensatedcounsel.
Theneedforcounselwouldobviouslynot
be socritical if the available claimswere
all frivolous. But they are not. Between
1f3 and 1/2 of death row inmateswhose
caseshaveproceededinto federalhabeas
corpushave securedrelief there, ashave
numerousothers in statepost-conviction
proceedings.While I havenot won all of
my casesfor deathrow inmates,I haveyet
to haveonein which- throughfactual or
legal research- I was unable to present
a verysubstantial claim.

Fortunately, the support available to
lawyersrepresentingdeathrow inmatesis
now substantiallygreaterthanever a few
years ago. Through the American Bar
Association’sCapital PunishmentPost
conviction Project,a manual andvideo
tapescoveringvariouspertinentsubjects
are available to guide attorneys repre
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yearsasSkaddenFellows.sentingdeath row inmates. There is also
a relatively new treatiseby Professor
JamesLeibmandescribingtheprocedural
ins-and-outsof capitalpunishmentpost-
convictionproceedings.Thereis alsofor
the first time the clear prospect that
lawyerswho effectively representdeath
row inmates in state post-conviction
proceedingswill beappointedtorepresent
them in federal habeascorpusand will
receivecompensationundertheCriminal
Justice Act for doing so. Such attorneys
mayalsobe providedwith aid from com
pensatedexpert consultants.

But themostimportantimprovement has
beenthe creationof overa dozenresource
centerstoprovideoversight,guidanceand
supportto lawyersfor death row inmates.
One of these is the Kentucky Capital
Utigation Resource Center, which has
beencreatedby the DepartmentofPublic
AdvocacyDPA.

For theforeseeablefuture,oneDPA attor
neywith capitallitigation experiencewill
beassignedto work with eachfirm taking
on a death row inmate’s representation
aftertheconvictionand deathsentenceare
affirmedon directappeal.TheDPA attor
neymaybethe lawyerwhowasleadcoun
selon thedirect appeal.The DPA attorney
andthefinn would be expectedto remain
onthe casethroughstateandfederalpost-
conviction and any clemency proceed
ings.

The ResourceCenter’sstaffwill actively
assistthe attorneys representinga death
row inmatein identifyingfederalconstitu
tional issues,fonnulating strategy,and
where necessarypreparingappropriate
documentsandarguments.In thisconnec
tion, the ResourceCenterwill expand its
deathpenalty library and eventuallywill
indexcases,pleadings,articles,briefs,etc.
sothat an attorneycanreadily locateall
current information on specific issues.
The ResourceCenterwill coordinate its
resourceswith other State and national
organizations,and with the other state
resourcecenters,will create anddevelop
a computerized,indexedpleadingsbank.
Therewill alsobe a newsletteranda Sixth
Circuit habeascorpusmanual. Beyondall
this, the resourcecenterwill help to plan
training programs,develop and expand
expert witness lists, assistin organizing
investigation efforts andmonitorall Ken
tucky capital cases.

I should also note that it may be feasible
in someinstancesfor litigators with sub
stantial trial experience in complex
criminal felony casesto representdefen
dantsat capital trials. Thisshouldnot be
undertaken by someone whose back
ground isprincipally in civil litigation and

should not be undertakenby anyonewho
does not take advantageof the hostof
valuable servicesprovidedby DPA’s
Major Litigation Section.That section’s
stafflawyersare availableto consult with
trial lawyersabouttheir cases.Moreover,
the section’s Mitigation Project’s para
legal Cris Brown is availableto conduct
intensive day-long client interviews, at
which comprehensive information about
the client’s life will be gathered as the
starting point for a complete psycho-so
cial history. Afterwards,Ms. Brown will
preparea memorandumcondensingthe
informationshehasgatheredandwill sug
gest further areas of investigation per
tinent to mitigation - which is often the
most crucial type of evidenceto develop
in seekingto avertimpositionof thedeath
penalty.

How Firms CanDirectly Expand The
Number ofFull-Time Attorneys Rep
resentingThe Poor

The first year’sexperiencewith theSkad
den Fellowship Program demonstrates
that if more jobs were available evenat
relativelymodestsalaries,but with some
mechanism for defraying law school
debts, a substantial numberof highly
qualified law schoolgraduateswould be
willing to work for legal services
programsand other public interest law
offices.This isevident from the fact that
over 606third-yearlaw studentsand judi
cial law clerks who had gone to 149 law
schools appliedfor the Skadden fellow
ships in the first year, even though the
programwasannouncedonlyfourmonths
before application deadline. Fully 200of
the applicants were so good that they
could have been awarded fellowships
with impunity.

Thefirst year’s SkaddenFellowsarenow
working at such organizations as the
Juvenile Law Centerin Philadelphia, the
AppalachianResearchandDefenseFund,
the LegalAid Societiesin NewYork, San
Francisco,andAlamedaCounty,Califor
nia Rural Legal Assistance,theNAACP
LegalDefenseFund,theNative American
RightsFund, the Disability Rights Educa
tion and DefenseFund, the Southern
Prisoners DefenseCommittee,the West
ern Center on Law and Poverty, the Dis
ability Law Center,theMexican-Ameri
can Legal DefenseFund, the Lawyers
Committeefor HumanRights,theNation
al Center for linmigrants Rights and the
Lawyers’ Committeefor Civil Rights.
They are being paid by the fellowship
program$32,500peryear,plus the fringe
benefitswhich their organizationswould
normallyprovide, andthefellowshippro
gram will pay any law school loan
amounts which they would otherwise
have had to pay during their one or two

This program can definitely beenemu
latedon a smallerscale,as it has already
been. For example, severalvery small
Denver law firms have pooled their
resourcesto fundfellowships,ashavelaw
studentsat New York University Law
SchooL SkaddenArps would be pleased
to share information with Kentucky law
firms about its program,including infor
mationaboutKentuckyapplicantswho,
although being well qualified, are not
chosentoreceiveoneof the limited num
berof Skaddenfellowships.

FOOTNOTES
*ThjS should be far less expensivefor
Kentucky attorneys representing Ken
tucky death row inmatesthan for New
York attorneys representing Georgia,
Florida, Alabama, Texas, Arkansas,
Louisiana, Virginia, North Carolina, or
Oklahomadeath row inmates.

RONALD J. TABAK
Skadden,Arps,Slate,Meagher& Flom
919 Third Ave.
NewYork, NY 10022-9931
212735-3000

Mr. Tabakspends40% ofhis time onpro
bono mattersandthe other 60% on com
mercial litigation. He has handled
numeroushabeascorpus deathpenalty
caseson a pro bonobasis, includingtcv
United StatesSupremeCourt arguments.
He authoredthe ABA resolutionM,. 109
in 1988 opposingradai discriminationIn
capital sentencingand the ABA’S an*us
curiaebriefconcerningtheright to counsel
in state post-convictionproceedingsin
death penalty casesin Murray v. G/ar
ratano.

Ron has beenSpecial Counselto Skad
den, Arps, Slate, Meagher& Rom since
1985,the co-ordinatorof its pro bonopro
gram and a memberof theadvisorycorn
mittteeon theSkaddenPublic InterestLaw
FeilowshlpProgram.A memberof theNew
Yorkar,dAlaskabars,Mr. Tabak received
a BA from Yale in 1971 magna cum
laude,Ph/BetaKappa,J.D. from Harvard
Law SchoolIn 1974,and waslaw clerkto
theHon.JohnF. 000ling,,.4,UnitedStates
District Judge E.D.N. Y. In 1974-75.He
was an associateat HughesHubbard &
Reedfrom1975-83andwasspeclalcoun
se/toHughesHubbardfrom 198345.

He recently testified on behalf of the
American Bar Associationbefore the
SenateJudiciaryCommitteeIn supportof
the proposedRacial JusticeAct, which
would endeavorto eliminate racial dis
crimination in capital sentencing.He has
organizedandmoderatednumeroustrain
ing programs for the New York lawyers
representingdeath row Inmatesandhas
beenon the facultyof trainingprogramsin
TX, CO. PA and GA.
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GRAND JURY TESTIMONY
Presenting Evidence and Obtaining a Transcript

As all competentpractitionersknow,ob
taining a copy of the testimonyfrom the
GrandJury proceedingthat resultedin
your client’s indictmentis an important
step in defensecounsel’spretrial inves
tigation. This transcriptshowsunequivo
cally what testimony was given that
resultedin the indictment. It provides a
frameworkfor discussionwith your client
concerningthe realitiesof the case.Also,
the transcriptmay containthe testimony
of, or referenceto, other purportedwit
nesses.It may suggestareasto be further
investigatedby defensecounseL

Additionally, youcandevelopgrounds for
a Motion to Dismissby yourrequestfor a
transcript,if it turns out that no recording
hasbeenmade,andthereforeno transcript
is available.SeeRCr 5.162Unlessthe
prosecutorcandemonstratea legitimate
unforeseeable,unintentionalfailureof the
recordingequipment,you shouldprevail.
In our officewhere scoresof felony cases
aredefendedeachyear,a transcriptof the
GrandJury testimonyis obtained in every
caseassoon aspossible.

OBTAINING A COPY OF THE
GRAND JURY PROCEEDINGS.

RCr 5.163 provides in part"...anyper
son indicted by the Grand Juiyshallhave
a right to procure a transcriptof any
stenographic report or a duplicate of any
mechanicalrecording relating to his in
dictment or any part thereof..." If your
client is indigent, this must be providedat
no cost. SeeK.R.S. 31.1101b In a
Judicial District where the Common
wealth Attorney provides a transcript
uponrequest, wesenda letter with a carb
oncopyto ourclient,whoisthereby aware
of our efforts to obtainthis testimony.In
a Judicial District where a duplicate
recording is provided, we senda letter to
theprosecutor along with a blank tape.A
carbon copy of this letter is sent to our
client. In a JudicialDistrict whereixnme
diate accessto the recordingis provided
in exchangefor us furnishing the Com
monwealth Attorney with a copy of the
transcriptwe make, the procedure is as
follows: Upon contactingthe Common-

wealth Attorney’s office to arrangea con
venient time, our secretarygoesto the
CommonwealthAttorney’s office and
copiesthe Grand Jury tape onto ourblank
tape. She later transcribesthe tape and
mails the CommonwealthAttorney’s of
fice a copy of our transcript.Once the
transcriptisobtainedandreviewed,arran
gements are made to discuss this tes
timony with our client, In appropriate cir
cumstances,a copy, copiously stamped
"CLIENT’S COPY" on each page, is
provided to our client.

PRESENTING EVIDENCE TO
THE GRAND JURY ON BEHALF
OF THE DEFENDANT

RCr 5.08 provides..."If the defendant
notifies the Attorney for the Common
wealth in writing of his desire to present
evidencebefore theGrandJury,theAttor
ney for the Commonwealthshall so in
form the Grand Jury. The Grand Jurors
may hear evidencefor the defendantbut
are not required to do so." hi caseswhere
wedesire topresentevidenceto the Grand
Jury, we preparea written notice to the
Commonwealth Attorney, filing the
original with the Circuit Clerk andmail a
copy to the prosecutor and the Circuit
Judge.A copy of thisnoticeis alsomailed
to our client. This way there is a per
manentrecord of your request, evenif the
GrandJury elects not to receive your
evidence.Four casesare setforth below
that illustrate manyof thewaysyour client
canbenefit from creativeuseof this Rule
of Criminal Procedure. Copiesof anyof
thesenotices or pleadings referred to in
the casesbelow may be obtained by re
questfrom the author. hi somecases,you
efforts may result in an indictment
returnedon lessercharges. Many times,
even if the Grand Jurychoosesto indict
your client, your presentationof addition
al relevant evidencemay educate the
prosecutor asto theweaknessesinhis case
resultingin a reduction or dismissalofthe
chargesafter indictment. Alsothe timing
of your request and its affect on the
schedulingof Grand Jury matters canbe
advantageousto your client’s case.

CASE NO.1

On April 27th, 1988, a confidential in
formantnotified the County Sheriff that
hehadobservedover 25 marijuanaplants
growing on property thought to be the
residence of a certain individual. The
Sheriffsoughtandobtainedasearchwar
rant and later that samedaylocatedand
seized123 suspectedmarijuanaplants.
Theseseedlingswere found growing in
an old tire on the back porchof a log
residenceon the propertyin a rural loca
tion.

On July 1st, 1988, a criminal complaint
wassworn to by the Sheriff andanarrest
wasmadefor Cultivationof Marijuanafor
the Purposeof Sale KRS 218A.990-

a Class D felony. A Preliminary
Hearing was held in the District Court,
during which defensecounsel learned
through the testimonyof the Sheriff that
thepropertyin questionwasnotownedby
thedefendant, and that the Sheriffdid not
yet havestrong evidenceestablishingthis
defendant’s residenceat this property.

In mid-August, 1988, defensecounselre
questedassistancefrom hisinvestigatorto
determine:a during March and April,
1988, who owned the log houseon the
property; b who resided in it during that
time; and c what access,if any would a
non-owner or non-resident have to the
location where the marijuana plants were
found?

It wasthis defendant’scontention that he
did notowntheproperty,didnot live there
and did not know about the marijuana
plants.Thepropertyin question had been
and continued to be owned by various
membersof his family. The Sheriff was
scheduledtopresentthiscaseto theGrand
Juryon August26th, 1988.Defensecoun
selneededmore time for his investigation
to be completed.Defensecounselwanted
to present to the Grand Jury, throughhis
investigator, evidencethat this defendant
did notown the property in question and
did not reside there during the spring of
1988. A NOTICE TO COMMON
WEALTH ATFORNEY, PURSUANT

George Sornberger
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TO RCr 5.08, OF DEFENDANT’S RE
QUEST TO PRESENT EVIDENCE
BEFORE THE GRAND JURY was
preparedandfiled on August24th, 1988,
informing the CommonwealthAttorney
of thisdefendant’sdesiretohaveevidence
presentedbefore the GrandJuiy through
our investigator. TheNOTICE further in-
formed the prosecutor that our inves
tigator would bepresentnot at theAugust
26thmeetingof the Grand Jury,butrather
at the September23rd session.A letter to
theprosecutorthat accompaniedhis copy
of the NOTICE explained that our inves
tigation wasnot yet completeandthat we
wouldnotbeready to presentevidenceon
August26th, 1988, and set forth our re
quest that the Sheriff wait until the Sep
tember23rd sessionin order to presenthis
evidence. The prosecutor, although
angered at what he saw as defense
counsel’sattempt to control the Grand
Juryschedule,nevertheless,agreedtoour
request. The NOTICE and accompanying
letterwerereadto theGrandJuryandthe
matter was rescheduledfor September
23rd,1988.OnNovember11th, 1988,this
defendant was indicted on that same
charge. However, our evidencehad sub
stantial impact upon the prosecutoreven
thoughthe Grand Juiy chose to indict.
Defensecounselhad sufficientlyeducated
theprosecutorabouttheweaknessesinhis
case through the presentation of our
evidence;and ultimately the prosecutor
agreedto a misdemeanorpleaanda con
ditional discharge.

CASENO.2

On December13th, 1987, a 43- yearold
man,marriedand the father of 3 children,
died in his bed in his home at about 1:00
p.m. from a gunshotwound to his right
temple. Both his handswere under the
coversand no weaponwas found in that
room. The Kentucky State Police and
other local law enforcement officers
beganan investigation that eventually
resultedinsubpoenasbeingissuedfor the
deceased’swife, his 3 children and his
mother to appearbeforethe GrandJuryof
that county.Thesesubpoenaswereserved
insomefashiononFebruary4th, 1988,for
a scheduled Grand Jury sessionon
February 16th, 1988. No arrest had yet
beenmadein a casethatwasnow labeled
a homicide. Thesefamily memberssought
assistance and representation from de
fensecounsel. On February 11th, 1988,
defensecounselfiled an APPEARANCE
OF COUNSEL notifying the Common
wealth Attorney that he was counselof
record for the wife, the mother and the 3
children of the deceased.On February
11th, 1988, defensecounsel sought and

obtainedanOrderfrom the District Court
appointingdefensecounsel,pursuantto
RCr 5.18, as guardianfor theseminor
childrenfor the limitedpurposeof repre
senting eachin connectionwith their re
quested appearanceto testify in front of
the Grand Jury. This concerned their
knowledgeoffactsandcircumstancessur
rounding thehomicide. On February12th,
1988, defensecounselfiled a MOTION
TO QUASH SUBPOENA andscheduled
this motion for hearingon March 21st,
1988. A letter was sent to the prosecutor
that samedate, along with copies of the
APPEARANCE OF COUNSEL,
ORDER APPOINTING GUARDIAN
PURSUANTTO RCr 5.18 and the MO
TION TO QUASH SUBPOENA. De
fensecounselexplained to theprosecutor
that becauseof the time factor this motion
could not be resolved before February
16th, 1988,thedatetheprosecutorwanted
the Grand Juiy to hear their testimony.
Theletter further informedtheprosecutor
that defensecounseldid not want any of
his five clients questionedor contactedat
any timeconcerningthis investigationand
a carboncopy was sent to the Kentucky
StatePolice Detectiveworking the case.
The Grand Jury was informed by the
Commonwealth Attorney about these
filings. The Grand Jury took no further
action on this matter at that time. How
ever, in May of 1989, a new Grand Jury
chose to re-investigate this particular
homicide. An attempt was once again
made to serve a subpoena upon the
deceased’swife, his older son, now no
longer a minor, and hisyoungerson.The
prosecutor informeddefensecounselthat
thedeceased’swifeandhis older sonwere
suspectsin this homicide investigation.
Defense counsel agreed to have these
three individuals appear at the Grand Jury
on May 15th, 1989. On May 11th, 1989,
defensecounselwrote the prosecutor ad
vising him of this and informing the
prosecutorthat eachof theseindividuals
wouldhavewith them a written statement
setting forth their refusal to appear before
theGrandJuryand thespecificreasonsfor
it. Theseletters were tenderedasa formal
refusal for each of these individuals to
testify, having established from the
prosecutor that in view of this, thesestate
mentswouldbereadto theGrandJury and
none of thesepeoplewould be subjected
to any questioningat all. No further action
by the Grand Jurywas taken at that time
and thematterappearsto be fmally at rest.

CASE NO. 3

An individual from Rockwood, Ten
nessee,on August 19th, 1988, soughtand
obtained a criminal complaint against a
Kentucky citizenfor the felony offenseof

Knowingly ReceivingStolen Property
Over $100 acertain1981Harley David
son motorcycle frame. The defendant
then soughtour representation.OnAugust
22nd, 1988,defensecounselphonedthe
CommonwealthAttorney, who wasthen
in sessionwith the GrandJury, and gave
theprosecutor oral notice of defendant’s
request to present evidencebefore the
GrandJury.The prosecutor, at that time,
agreedto receive that evidenceon Sep
tember19th,1988.On August26th, 1988,
defensecounselfiled a written NOTICE
TO COMMONWEALTH ATFORNEY,
PURSUANT TO RCr 5.08 OF
DEFENDANT’S REQUEST TO PRE
SENT EVIDENCE BEFORE THE
GRAND JURY, setting fortha September
19thdatefor presentationofthis evidence.
Nevertheless,an indictment wasreturned
against this defendant on August 29th,
1988,indicting himfor that sameoffense.
On September19th, 1988,defensecoun
sel filed a MOTION TO DISMISS IN
DICTMENT. On September20th, 1988,
the Circuit Judgequashedthe indictment
anddefensecounselwas directed to file
an amended NOTICE. On September
20th, 1988, defensecounsel filed his
AMENDED NOTICE TO COMMON
WEALTH AUORNEY, PURSUANT
TO RCr 5.08, OF DEFENDANT’S RE
QUEST TO PRESENT EVIDENCE
BEFORE THE GRAND JURY, setting
forth an October 17th, 1988, date for
presentationof this evidence.On October
17th, 1988,defensecounsel’sinvestigator
appeared before the Grand Jury and tes
tified on severalmatters, suchas thecom
plaining witness’s extensivecriminal
record,thatincludedanoutstandingbench
warrantissuedby a TennesseeTrial Court
ordering him to begin serving his Ten
nesseeprison sentenceafterhis convic
tions had beenaffirmed on appeal. In
addition, defensecounsel’sinvestigator
informedthe Grand Jury aboutother ir
regularitiesin the complaining witness’s
previous Grand Jury testimony and
producedrecordsand receiptsfrom this
defendant’srestorationof aHarleyDavid
son motorcycle. This investigator also
produced a theft report and a criminal
complaint made in Tennesseeafter the
complainingwitness’smotorcyclewasal
legedly stolen there. Thesereportsdis
puted some of the testimony from the
complaining witness at his first Grand
Juryappearancein Kentucky.

In spite of the evidence presented by
defensecounsel’sinvestigator, the Grand
Jury returnedan indictment againstthis
defendantonOctober 24th, 1988,virtual
ly identical to the indictmentpreviously
quashed. However, the Commonwealth
Attorney agreedto an Order of Pretrial
Diversion becausedefensecounselhad
convincedhim throughhispresentationof
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evidenceon behalfof the defendant that
his complaining witness was not a
crediblepersonand the prosecutorwas
unwilling to vigorouslypursuethis prose
cution in view of that.

CASE NO. 4

OnAugust14th,1988,a certain individual
bled to death from a stab wound to the
neckinflicted by his long-timegirlfriend
and mother of his child during a struggle
that hadbeenprecededby thedeceased’s
beatingthis womanashe had manytimes
in the past. Shewasarrestedon a criminal
complaintchargingCapitalMurder and
was lodged in the County Jail. Counsel
was appointed the following day at her
Arraignment in District Court. Defense
counselmade a record at that proceeding
concerningthe physical condition of his
client as she then appeared in Court,
noting her fresh cuts, scratches and
bruises. Counsel successfullyarguedfor
and obtainedan Order from the Court
directing the local hospitalto receiveand
examinethis defendantandappropriately
treatherinjuries.Defensecounselhadhis
investigator photograph the defendant.
While awaiting the PreliminaryHearing,
defensecounselcontinuedhis investiga
tion and documented the extensive
criminal record of the deceasedthat
showedseveralassaultsandotheralcohol
related convictions. He obtainedrecords

of her treatmentat the local hospital and
various injuries she receivedof a suspi
cious nature i.e. where she claimed to
have fallen down stairs to account for
bruises to the head. In short, defense
counselproceededto developa variation
on self-defense,specifically battered-
woman syndrome. Shortly before the
GrandJuiy convened, defense counsel
filed his NOTICE TO COMMON
WEALTH ATFORNEY, PURSUANT
TO RCr 5.08, OF DEFENDANT’S RE
QUEST TO PRESENT EVIDENCE
BEFORETHE GRAND JURY. Defense
counsel’sinvestigatorwas allowedto give
testimony beforethe Grand Jury. Hegave
details of her most recent injuries,
presentedthe Court recordsand hospital
recordsthat suggesteda pattern of abuse
by thedeceasedagainstthisdefendantand
highlightedrelativeportions of her state
ment that shehad given to thepoliceprior
to counsel’s entry into the case. That
GrandJurydid not indict.

When a new Grand Jury was convened
someweekslater, defensecounselagain
gaveNOTICE of thedefendant’sdesire to
present evidencebefore this new Grand
Jury.Onceagain,defensecounsel’sinves
tigator testified. In addition to that infor
mation given to the first Grand Jury, the
investigator told thenew GrandJuryabout
her experiencein living at a spouseabuse

centerfor severalweeksdefensecounsel
hadarrangedfor her releasefrom jail for
her placement in a facility in another
countyafter the first GrandJury failed to
indict her. He also testified about her
reunionwith her young daughter andthe
counselingbothwerereceiving at thecan
ter. Although the Grand Jury did indict
this defendant,theychoseto indict her for
RecklessHomicide.Wehadalsoeducated
the prosecutorabout the strength of our
defense by presenting much of our
favorable evidencetwice. Ultimately, the
prosecutor did not object to a probated
sentencefor this youngwoman.

CONCLUSION

Defensecounselshould carefully con
sider in every casewhether or not an at
tempt shouldbe made to presentevidence
to the GrandJuryon behalf of the defen
dant underRCr 5.08.Whenproperlyutil
ized, it can be a tremendousbenefit to your
client.

GEORGE SORNBERGER
AssistantPublic Advocate
SomersetTrial Office
P.O. Box 672
Somerset,KY 42501
606 679-8323

Fact #8

The Death Penalty means executing Retarded People.

Six mentally retarded personshave beenexecutedsince 1984.It is estimatedthat perhaps one in five of thosenow
under sentenceof death function at below-normal intelligencelevels.

For more information:
National Coalition to Abolish the Death Penalty,1419 V. St.NW, Washington. D.C. 20009

It’s easy to believe in the death penalty
.,.if you ignore the facts.
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CORRECTIONS:
POPULATIONS AND TRENDS 1989

CORRECTION’S PURPOSES

The responsibilities of the Corrections
Cabinetarepublic safety,thehumaneand
just treatmentof convicted felons and
their rehabilitation. To that end the
Cabinethas a great interest in projections
of population growth, the type of inmate
entering our institutions and the cost of
holding that inmate.

Using a sophisticated computerized
projection technique,the Corrections
Cabinethasprojectedthefelonpopulation
at theendof FY 90will be 8,735andwill
grow to 12,360by theendof fiscal year
1999. Using only currently authorized
beds, the Cabinet will have 1343 more
inmatesthanbedsby theendof thisfiscal
yearandapproximately 4,219by the end
of 1999Figures 1 and 2.

NEW CELLS

Included in the authorizedbeds are the
expansionof theEasternKentuckyCor
rectional Complex, locatedat WestLiber
ty, to 1000beds,the recentconversionof
someminimum security beds to medium
securityand the addition of more com
munity servicebeds.

p.;.
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FIGURE 2

William D. Clark

FIGURE 3.

LONG-TN PRO3EC’rIONS OF INMATE POPULATION/CAPACITI

Year
Ending

Total
Felon
Pop.

Total
Institution

Capacity

Total
Community

Bed
Capacity Total

Balance in
Controlled

Intake

Fl 89
Fl 90
Fl 91
Fl 92
FY 93
Fl 94
Fl 95
Fl 96
Fl 97
Fl 98
Fl 99

7,Bl6
8,735
9,425
9,969

10,416
10,812
11,154
11,470
11,772
12,068
12,360

6,258
6,938
7,107
7,687

438
454
454

6,696
7,392
7,561
8,141
8,141
8,141

1,120
1,343
1,864
1,828
2,275
2,671
3,013
3,329
3,631
3,927
4,219

POPULATION CATEGORIES

hi Januaryof this year therewere 6,227
inmatesin state and private institutions,
906in controlled intake, 1147 in Intensive
Supervision ProgramISP, 947 in Ad
vanced Supervision Program ASP and
2,212on activeparole Figure 3.
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INCREASE IN ISP AND ASP

Thenumberof inmatesin the ISPand ASP
programscontinueto grow at a rapid rate
36% increase in ISP, 6% increase in
ASP. The expansionof 250 bedsin the
private sector produced a temporary
decreasein Controlled Intake. That num
ber hasrecentlyincreasedto over 1,100.

FEMALE INMATES

The number of female inmates has
remained stable until this last year. This is
primarilydueto the limited availabilityof
female beds rather than the numberof
convictedfelons. A recentexpansionof
theKentucky CorrectionalInstitution for
Women has increased its population to
280but there arestill nearly100 inmates
backed-upin jails.

TYPES OF CRIMES -

ALL INMATES

In January1989 over one half of the in
matesincarceratedhad committedviolent
crimesand 31% had committed property
crimesFigure4. Propertycrimes include
such crimes as theft, arson, burglary,
bribery, etc. A total of only 262 inmates
were incarcerated for property crimes
only. There are4,107 whites and 1,947

KY. CORRECTIONS CABINET
POPU’.ATON PI1OJLCTION

nt as nt as FYE 81 PYE 82 rYE 83 YE 84 YE 85 rYE 88 rYE 87 FYE II rYt 89

F.SC*L YEAR O3
I- lIST. C.PACfl? * CaNT. INT
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FIGURE 3

ENTUC1CY CORRECTIONS CABINET
POPULATION HISTORY

Date
Male

Institutions
Female

Institution
Conun/Res
Centers Jails ISP ASP

Regular
Parole

Regular
Probation

Jan 85

Jan 86

Jan 87

Jan 88

Jan 89

4444

4523

4587

4768

5569

169

162

169

181

221

237

277

520

587

437

650 71

791 300

1040 775

1289 852

906 1147

---

---

581

891

947

3567

3471

3113

2324

2212

5160

5213

5310

5288

5365

blacksincarceratedin the Stateof Ky.

TYPES OF CRIMES -

FEMALE VS. MALE

It is interesting to note that thepercentage
ofmalesexoffendersisnearly3 times that
of female sexoffenderswhile at the same
time the percentage of female drug of
fenders is twice that of male drug of
fendersFigureS.

COST OF INCARCERATING

The cost for housing inmatesin FY 1989
was $34.01 per day, or $12,410peryear
Figure6. The statecurrently pays the
privatelyrun Marion AdjustmentCenter
$26.11 a day for keeping minimum
securityfelons.Thestate’saveragecostin
FY 89 was $24.21 for minimum security
institutions.Theaveragecostfor inmates
in communitycenters rangesfrom $16.00
to $24.59per diem. The state currently
pays $16.00 per day for state inmates
backedup in county jails. InFY1988, the
average cost to supervisea person on
probationor parolewas $2.79per day, or
$1,018per year.

RECIDIVISM

A 3 year study doneby the Corrections
Cabinetof thoseinmatesreleasedin 1982
shows an overall recidivism rate of
36.16% with 18.5% of those being new
crimesand 17.6% as technicalviolations.
The recidivism rate for violentoffenders
differs little from the population as a
whole Figure 7.

Of the 1,036returnedforviolations in the
three year period, almost50% were for
technicalviolations and 33% for property
crime violations. Almost 1/3 of those
releasedin 1982 were violent offenders.
Of the 144 who returned,65 % of them
were for technical violations.

PFO’S RISE DRAMATICALLY

Since the current Persistent Felony Of
fender PFO statuteswere passed,the
numberof inmates servingas PFOs has
growndramaticallyFigures8 and 9. In
September 1981 there were a total of 561.
PFOsin Ky. prisons,In September1989
that numberwas 1,965, anincreaseof 250
%. l’his amountsto approximately32%of
the population of our institutions. Ap
proximately44%of thosePFOsarefrom
Jefferson Co. and14 % from FayetteCo.

A 1988study by Statistical Analysis Cen
ter SAC at the University of Louisville
revealedthe averagePFO iswhite, male,
25-34yearsold, and serving asa PFO IL
The rank ordering of the most serious
chargefor which the person received a
PFO conviction was burglary, robbery,

ses.

TBUT, other property crimes, other
violent crimes,sexoffenses,other offen

LIFE WITHOUT FOR 25 YEARS

Another recent law which will have a
greatimpact on our long termpopulation
is the sentenceof Life Without Parolefor
25 Years.Since this law was passedin
1986, there have been a total of 33 in
dividuals sentencedunderthis law. The
earliestanyof theseindividualsiseligible
to meetthe Parole Board istheyear 2008.
If the Cabinet receivesanaverageof 8 of
theseinmatesannuallythere willbe a total
of 176 of these individuals incarcerated
before the first one is eligible for parole.

TRUTH-IN-SENTENCING

HouseBill 76passedby the 1986 legisla
turehasalsohad a long termeffecton the
population of Kentucky correctionalin
stitutions. This law states that certain
violent offendersmust serve1/2of their
sentencebefore being eligible for parole
and those sentencedto life for a violent
crimemust serve 12 years insteadof the
normal8 years.SinceJuly1986 therehave
been278 inmates incarceratedunderthis
law. Due to HE 76, the average time an
inmatemust servebeforetheyareeligible
forparole hasincreasedanaverageof 8.45
yearsperperson.

MENTALLY ILL CONVICTS

The CorrectionsCabinet,in cooperation
with the Cabinet for HumanResources,
operatestheKy. CorrectionalPsychiatric
Center KCPC. Inmates needingpsycho
logical testing or suffering from mental
illness often reside there during part of
their incarceration.

ricuas4

TYPE OF OFFENDER
TDTI. POPULATIONOTHER I.1R

PROPERTr 30.7s

DRUG 6.7%

1OLET b1.os
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pRopeRly 35.5%

Kentucky State
Reformatory

Kentucky State
Penitentiary

Luther Luckett
Correctional Complex

Northpoint Training
Center

Kentucky Correctional
Institution for Women

Blackburn Correctional
Complex

Bell County
Forestry Camp

Frankfort Career
Development Center

Western Kentucky
Farm Center

Roederer Farm
Center

FIGURE 5

TYPE OF OFFENDER

FIGURE 6

COST TO INCARCERWrE
PER DIEM

VIOLOIT 46.6%

198$ 1986 1987 1988 1989 1990*

32.01 33.14 33.34 36.05 36.05 39.73

35.92 37.34 39.03 40.39 44.38 45.59

30.59 33.03 34.40 36.14 35.19 35.05

29.35 30.16 31.99 31.34 29.55 28.43

37.29 40.24 39.55 42.09 43.37 41.54

24.07 26.61 27.15 22.08 26.28 27.16

16.39 18.23 21.60 21.49 19.83 22.92

27.01 31.01 40.53 28.31 24.81 27.07

19.16 21.47 20.96 21.99 23.64 22.29

15.93 18.67 18.83 25.64 34.64 21.93

There arecurrently 56 inmatesin our in
stitutions whowerefound guilty but men
tally ill. Eightof theseinmatesarecurrent
ly at KCPC while the othersare in various
institutionsthroughout the state.

CONCLUSION

As one can see,different actions by dif
ferent agentscourts, legislature,public
demand effect the population, both
numerically and type,of thoseindividuals
entrusted to the care of the Corrections
CabineL The Cabinet will continuetoful
fill its missionof public safety,just treat
ment of inmates,andthe rehabilitation of
those inmateswithin the fiscal and physi
cal constraintsafforded by legislative ap
propriations.

WJLLIAM D. CLARK
CorrectionsCabinet
State Office Building
Frankfort,KY 40601
502 564-4360

30.54 31.46 32.37 33.81 34.01 34.47 Mr. Clark has a BSIn Miorocomputers from
Ky. State University. He’sworked for state
government for 15 years and Corrections
for 7years as programmer/analystor work
ing with computers. His current position Is
Computer Operations Analyst Senior with
Corrections.

Figure 7
Kentucky CorrectionsCabinet

PersonsReleasedin 1982
3 Year study

Of the 893 violent offendersreleasedin
1982, 144werereturned31.17%of the
total. Theirnew offenseswere:

Violent 20
Sex 2
Drug I
Property 23
Other 4
Technical 94
Total 144

Recidivismratefor violentoffenders=
36.73%, 18.5%newcrime; 65.28% Tech
nical Violations.

For theentire1982 groupof 1036 in
matesthe new offenseswere:

Violent 104
Sex 17
Drug 37
Property 341
Other 32
Technical 505
Total 1036

RecidivismRatefor all offendersfor 3
yearperiod= 36.16%; 18.5%= new
Crime;48.7%= TechnicalViolation

SEX 3.6%

Average
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FIGURES
KY CORRECTIONS CABINET

PFO 1981-1989

PFO 1 FF02 FF0 HC TOTAL

Sept. 1981 154 353 37 17 561
Jan.1983 333 698 26 18 1075
May1984 421 692 21 8 1142
April1987 620 893 11 6 1530
Dcc. 1987 656 953 13 5 1627
Sept.1988 697 1040 11 4 1752
Sept. 1989 749 1201 9 6 1965

rICURE 9

KY CORRECTIONS CABINET
PeRSS1EWTmONT OFFENDERS

PROOF OR
DISPROOF

ABOUT
ALCOHOL AND DRUGS

* ExperiencedExpertConsultation
& Testimony
Pharmacology and Toxicology,
Ph.D.
PersonalInjury Involving Alcohol&
Drugs
Criminal DefenseandDiii
Drugsin the Workplace

* Informationavailableon Errors of
Intoxilyzer 5000 and Breathalyzer
2000Machines
Blood andUrine TestingMethods
"Field SobrietyTests"

* Author of Major ForensicArticles
Two reviews-over300pages-in
1989 volumes of American
Jurisprudence:Proof of Facts.
Guilt by Presumption:Defendingthe
DWI Suspect.
Cover Article in ABA’s Criminal
Justice,Spring,1989.

9

n acn I + PFO It * IDIAL PFOS

DR. JONATHAN COWAN
Medical Resources

P.O. Box 364
Prospect,KY 40059

502228-1552

Located outsideLouisvilie Kernucky
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PAROLE IS EVAPORATING AS A REALITY IN KENTUCKY
Kentucky’sPrisonCrisisis Primed to flourish

A combinationofforcesisquickly leading
Ky. down a path of total elimination of
even the possibility of parole. The half-
truth-in-sentencingcrazehashandeda lot
ofKy. juriestheability tosentencecrimin
al defendantsto life withoutparole.The
ParoleBoard, as evidenced by their
recentlyreleasedstatisticsand the views
of their Chairman as expressedto Ky.
judges, is deliberately reducingparole
drastically.The Ky. Crime Commission,
revived at the Governor’srequest, is
recommendingthat the law reflect the
ever-nearingrealityby eliminatingparole.
In this article,we will look at the Parole
Board statistics,the Parole BoardChair
person’s views, and the recent Crime
Commissionaction.

I. PAROLE BOARD
STATISTICS

TheKy. Parole Boardhasreleasedstatis
tics for the recentlycompletedfiscal year,
July 1, 1988-June30, 1989FY 89. The
ParoleBoard is requiring inmateswho
maketheir initial appearancebeforethe
Boardandthosethat havebeenbeforethe
Boardpreviously to spenda lot moretime
inprison.

What follows is a look at parolestatistics
forthelastyearandthelast6yearsforthe
followingcategories:

1. initial parole hearing
2. all parole hearings
3. security levels
4. defermentlengths

A. INITIAL PAROLE HEARINGS

1 FISCAL YEAR 89

TheseParoleBoardstatisticsdemonstrate
that when inmatesfirst are eligible for
parole, the Board continues to parole
fewer inmatesand to order more inmates
to serveout their prisonsentences.

In FY89, therewere 2,561 inmateswho
camebeforetheParoleBoardfor the first
time. Only 27% receivedparole, while

27% wererequiredto serveout their sen
tence.

2 LAST 6 YEARS

Over thelast 6 years,theBoard haschosen
to drastically reducethe numberof in
mateswho areparoled when first eligible
for parole, and likewise have chosento
dramaticallyincreasethe numberof in
mateswho serveout their sentences.

In FY 84, 2,475inmatescamebeforethe
Parole Board for the first time. Of these,
43.6%wereparoled while only 10%were
requiredto serveout their sentence.

In the last 6 years,the percentageof in
mates paroled when first eligible has
declined 16%, and over the same time
period those inmatesbeing required to
serveout their sentencesrose17%. Table
1 indicatesthebreakdownof thesestatis
tics over the last 6 years.

B. ALL PAROLE HEARINGS

1 FISCAL YEAR 89

Theresults of all parole hearingsregular,
deferred,and others, excluding parole
violation hearingsand earlyparolehear
ings indicates that of the 4,214 inmates
consideredfor parole, parole wasrecom
mendedfor43%.However,20% received
serveouts.

2 LAST 6 YEARS
Lookingat all parole hearingsoverthe last
6 years,theParoleBoard hasdramatically
reduced the number of inmates who
receiveparole, andhavenearly tripled the
numberwho serveout their sentence.

In FY 84, 55% of the 3,845 inmateswho
had parolehearingswere granted parole,
and7.6% receiveda serveout.

TABLE 1
ALL INSTITUTIONS - COMBINED STATISTICS

Excluding Parole Violation Hearings and Earliy Parole Hearings
1983-1989

I.Resultsof Initial HearingsOnly

TOTAL PAROLE SERVE-Oil
YEAR INTERVIEWS RECOMMENDED DEFERRED TIME

1983-1984 2,475

1984-1985 2,157

1985-1986 2,108

1986-1987 2,211

1987-1988 2,479

1988-1989 2,561

1,079
43.6%

1,148
46.4%

248
10%

953
44.2%

955
44.3%

249
11.5%

805
38.2

954
45.3%

349
16.5%

684
30.9%

1,060
47.9%

467
21.1%

785
32%

1,143
46%

551
22%

689
27%

1,172
46%

700
27%
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In the last 6 years,the percentageof in
matesparoleddeclined12% from 55% to
43%. During the sametime, the percent
age of inmatesreceiving a serve out
jumped nearly 13% from 7.6% to
20%.Table2 details these6 yearsof ac
tionsby the Parole Board.

C. PAROLE BY SECURITY
LEVEL - INITIAL HEARING

Table3 details theparoling,deferring, and
the serveout statisticson initial hearings
by security levels- minimum, medium,
maximumand controlledintake.Incredib
ly, 64% of minimum securityinmatesare
deferredor receiveserveouts. Only 36%
receiveparolewhenfirst eligible. A bare
9% of the maximum security inmates
receiveparolethe first time up with 91%
being deferredor receivinga serveout.
Indeed,parole is evaporating as a reality
in this state.

D. PAROLE BY SECURITY
LEVEL - ALL HEARINGS

Table4 setsoutthe ParoleBoard’s statis
tics by security level for the combination
of initial anddeferredhearings.Astonish
ingly, a full 45%of theminimum security
inmates who go before the Board get a
deferment or a serve out.

E. DEFERMENT LENGTHS BY
SECURITY LEVEL
Table 5 reveals the average length of a
deferment that the Parole Board chooses
to give inmates.The figuresarecategoriz
edbysecuritylevelandfor initial hearings
and all hearings. A minimum securityin-
mate going before the Board for the first
time who receives a deferment has to
spend an average 17 more months in
prison before he has anotherchanceat
parole. It is clear that the term minimum
securityhasbecomea grossmisnomeror
perhapsa fraudulent representationof
how theseinmatesarereally viewed.

TheParoleBoardhaseffectivelyextended
initial parole eligibility for maximum
securityinmatesby 3 years.80% of the
maximumsecurityinmatesgoingbefore
theBoard for the first timereceivea defer
ment that averages 34 months,nearly 3
years.

F.CONSEQUENCES OF NO
PAROLE
As criminal defenseattorneys advising
clients, webest takeheedof theseendless
ly incredible statisticswhen advising
clients what is in store for them parole

wise if sentenced.We also must corn
miinicate to them the clear, inexorable
trend. Regressiveparole news springs
eternalin Kentucky. It won’t be without
adverseconsequences.

IL PAROLE CHAIRMAN
WRITESJUDGES

In October, 1989, the Chairman of
Kentucky’s ParoleBoard,DR. JOINC.
RUNDA, Ph.D., communicatedwith
Kentucky judges aboutparole matters.
Partof his letter to themfollows:

Enclosed please find a copy of the Parole
Board’s regulation for ‘Determining Parole
Eligibility" and a copy of the Board’s sum
mary statistics which cover the previous six
years.

I would like to highlight some of the sig
nificant changes found in the new regula
tion. The Parole Board has Increased Its
maximum deferment the time between the
denial of parole and the next scheduled
parole hearing to twelve years. This coin
cides with the minimum parole eligibility for
someone sentenced to Life, if the crime
was committed after July 15, 1986. The
Board may now order an inmate to serve
the remainder of any sentence, regardless
of length, includ’ing a Life sentence. This
decision can be made at the Initial parole
hearing.

The Parole Board has significantly reduced
the possibilities for an early parole. Cur
rently, there are only four conditions under

may be seen early.which an Individual
These indude:
1 .EllglblIity for the Intensive Supervision
Program;
2.Medlcai factors documented by a
Corrections Cabinet physidan;
3.Written request of the sentencing
judge;
4.Written request of the prosecuting attor
ney.

Let me explain this further. If the Parole
Board receives a written request from the
sentencing judge, the file of the inmates is
circulated to each board member who
votes whether or not to schedule an early
hearing. If the majority of the Board votes
negatively, the process Is ended and the
inmate is seen at his regularly scheduled
date. The sentencing Judge is so notified.
If the Board votesaffirmatively, a hearing
date is scheduled and the early parole
hearing is conducted. The full range of
outcomes are available to the Board at that
time. The judge is also notified of the
results of the hearing.

There Is one other area of communication
with the Parole Board which I would urge
you to consider seriously. At the time the
pre-sentence investigation report PSI Is
written, the Parole Board would appreciate
any comments you may have concerning
the possible parole of the inthidual in
question. If you choose not to make any
comment, we certainly respect that choice.
We do, however, consider the comments
seriously, when they are made, even
though the Board may not always act con
sistently with them.

Finally, I refer you to the sheet of statistics.
Even though these are of a very general
nature, I do believe they show a consistent

TABLE 2
lI.Resultsof All Hearings

Regular,Deferred andOthers, ExcludingParoleViolation Hearingsand
Early Parole Hearings

YEAR
TOTAL
INTERVIEWS

1983-1984
%

3,845

PAROLE
RECOMMENDED DEFERRED

1984-1985

2,113
55%

SERVE-OUT

3,724

1,439
37.4%

1985-1986
%

2,156
57.9%

3,573

293
7.6%

1,261
33.9%

1986-1987
%

1,933
54.1%

3,517

308
8.2%

1,209
33.8%

1987-1988

1,599
45.5%

3,811

431
12.1%

1,361
38.7%

1988-1989
%

1,709
45%

4,214

557
15.8%

1,455
38%

1,827
43%

647
17%

1,547
37%

840
20%
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trend. It Is quite clear that at the Initial
parole hearing, the number of parolees areTABLE 3
droppIng consistently and the number of
serve-outs are rising consistently. The
averagelength of deferment is increasing.
I believe these numbers Indicate several

Resultsof Initial HearingsOnly by Security Level, 1988-1989 thinos. The first Is that the type of Inmate
the ‘board is seeing tends to have com
mitted more serious and violent crimes.
The Inmate tends to be a repeat offender

I. Minimum Security With mUltiple felony convictions and Incar
ceratlons. He is also likely to have violated
his probation or parole. It would appearthat
the courts are diverting from prison allTOTAL PAROLE SERVEOUT those for whom this can reasonably beINSTiTUTION INTERVIEWS RECOMMENDED DEFERRED 1’ done.Consequently,most who are sen
tenced are In need of extended IncarceraBell Co. 77 29 34 14 tlon. Seconcly,the make-upof the BoardBlackburn 174 54 86 has changed. In general, the decisionCotnznSer.Cntr. 231 122 98 11 makIng Is more conservative and, I believe,FCDC 70 27 33 10 morereflective of current societal values.Marion 146 46 77 23

Roederer 77 16 40 21
W. Ky. Farm 157 47 76 34

IILKENTUCKY CRIME
TOTALS 932 341 444 147 COMMISSION STAFF% 36% 48% 16% RECOMMENDS

ELIMINATION OF PAROLE
II. Medium Security

The Kentucky Post ranthe following ar
ticle on October18, 1989:

TOTAL PAROLE SERVE-OUT
INSTITUTION INTERVIEWS RECOMMENDED DEFERRED TIME

PAROLE REPORT UNDER FIRE
KCIW 100 31 49 20 WILKINSON COMMITTEETO REViEW
KSR 348 62 181 105 CRIME STUDY
Luther Lucken 206 26 101 79
Northpoint 168 15 122 31
Rc,ederer 66 16 27 23 FRANKFORT-Acomrnlsslonthatadvjses

Gay. Wilkinson on criminal justice Is
TOTALS 888 150 480 258 revIewingareportthat recommends aban
% 17% 54% 29% donlng the state parole system In favor of

fixed sentencing. The 18-page report by
the Ky. Crime Commission staff already

ff1. Maximum Security hasdrawn the fire of Parole Board Chair
man John Runda, who says the report
‘totally misunderstands the function of

TOTAL PAROLE SERVE-OUT parole In Kentucky."
INSTiTUTION INTERVIEWS RECOMMENDED DEFERRED TIME Acting Ky. State Police Commissioner

Mike Troop, chairman of the commission,KSP 124 11 99 14 calledthereportprellmlnaryandsaldnone9% 80% h1’ of the recommendations contained In it
have been off Idally adopted. Action likely
will be taken at the commission meetingIV. Controlled Intake next month, Troopsaid. Anyrecommenda
tions will be sent to Wilkinson, who revived
the defunct commission In 1988 to advise

TOTAL PAROLE SERVE-OUT him on criminal justice policy. Wilkinson
INSTITUTION INTERVIEWS RECOMMENDED DEFERRED TIME has said he’ll present the 1990 General

Assembly with a tough anti-crimepackae,
ControlledIntake 617 187 149 281 but it’s not clearwhetherthe recommenda

30% 24% 4.6% tlons In the commission report might be
included. Some of the report’s proposals -

like sentencing by judges ratherthan juries
- have been rejected by past legislatures.
Most of the report deals with the state’s

GRAND TOTALS sentencingsystem,which the report says
should be designed to control crime and
punish offenders with little consideration
for rehabilitation.TOTAL PAROLE SERVE-OUT

ALL INTERVIEWS RECOMMENDEDDEFERRED TIME Mark Bubenzer, the commission’sexecuINS1’Ill.JTIONS 2561 689 1172 700 tive director and a former assistant27% 4.6% 27% prosecutor In Kenton County Attorney
John Elfer’s office, is the prime architect of
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the report. ‘We think the public wants to be
more aware of what occurs when a person
is sentenced," Bubenzer said. ‘If a person
is sentenced to 3 years In prison, why
shouldn’t they serve 3 years?" Bubenzer
cited a recent murder case In Kenton
County where the defendant received two
life sentences, which pleased the victims’
families. "Then they found out the defen
dant would be eligible for parole In 12 years
and everyone became very upset," he said.

Bubenzer’s report notes that the average
felony sentence in Kentucky Is 16 years;
the average time In prison Is 19 months.
‘Rehabilitation has been the goal of
Kentucky’s justice system, but It has failed
to prove itself successful," the report said.

To ‘eliminate this disparity," the report
recommends that a sentencing commis
sion establish sentencing guidelines,
taking Into consIderation the type of crime
and prior criminal history of the defendant.
Once convicted, a person would be re
quired to serve the full sentence. Judges
could deviate from the guidelines, but they
would be required to state their reasons in
the final sentencing reports. Either the
defendant or the prosecution could appeal
the sentence.

The plan has the added benefit of being
able to control state prison population, the
report said. The sentencing commission
can establish sentences ‘In accordance
with available prison resources." In criticiz
ing the report, Runda said a priority of the
cnminal justice system should be public
safety - a priority provided by the parole
board. "To omit this function is unthinkable
in my opinion," Runda said. ‘The parole
boardprovides for public saf sty through the
incapacitation of convicted felons." The
parole system permits some convicts to
re-enter society under dose supervision,
Runda said. The report’s recommenda
tions would allow everyone released from
prison to re-enter society without super
vision, regardless of whether or not they
are prepared to do so.

Troop, who also serves as Wilkinson’s jus
tice secretary, hasn’t decided whether to
support the report’s recommenda
tions."The general direction has been to do
a survey of the nation and see what works
in other states," Troop said. ‘We’re not
re.inventlng the wheel, but we want to
determine what will work and what won’t
work In Kentucky. We’re going to continue
to look at the system we’ve got,"

CONCLUSION

611
36%

PAROLE
RECOMMENDED DEFERRED

113
37%

PAROLE
RECOMMENDED DEFERRED

250
37%

- 1/4 of all inmatesreceivea serveout at
their 1st parolehearing;

- only 1/4 of all inmatesareparoledwhen
first eligible;

TABLE 4

Results of Initial and Deferred Hearingsby Security Level, 1988-1989

I. Minimum Security

TOTAL
INTERVIEWS

PAROLE
RECOMMENDED DEFERREDINSTiTUTION

Bell Co.
Blackburn
CommunityS.
FCDC
Marion
Roederer
WesternKy.

TOTALS
%

137
285
410
102
256
126
237

72
140
283
55
135
53
115

45
100
108
36
90
49
83

1553

SERVE-OUT
TIME

20
45
19
11
31
24
39

189
12%

853
55%

511
33%

II. Medium Security

TOTAL
INTERVIEWS

PAROLE
RECOMMENDED DEFERREDINSTITUTION

KCIW
KSR
Luther Luckett
Northpoint
Roederer

TOTALS
%

180
656
343
407
89

SERVE-OUT
TIME

88
228
103
161
31

64
293
137
192
33

1675

28
135
103
54
25

719
43%

345
21%

ifi. Maximum Security

TOTAL
INSTITUTION INTERVIEWS

KSP 305 164
54%

SERVE-OUT
Tllffi

28
9%

IV. Controlled Intake

TOTAL
INTERVIEWSINSTITUTION

ControlledIntake 681
%

The above reveals an increasinglydark
reality:

153
22%

SERVE-OUT
TIME

278
41%

GRAND TOTALS

TOTAL
ALL INTERVIEWS
INSTITUTIONS 4214
%

PAROLE
RECOMMENDED DEFERRED
1827 1547
43% 37%

SERVE-OUT
TTh
840
20%
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- only 1/3 of minimum security inmates
areparoledwhen1steligible;

- 91% of maximumsecurityinmatesare
TABLE 5 deferred or receive a serve out at their

initial parole hearing;

- a minimumsecurityinmatewhoreceives
AverageDeferments by Security Level a defermentat his 1st parole hearingis

givenon average a 17 monthsetbaclq

- 80% of the maximumsecurity inmates
I.Minimum Security receivea 3 yearsetbackwhen 1st appear

ing beforetheBoard; and,

INSTITUTION INITIAL HEARINGS ALL HEARINGS
- serveoutshave tripled in last 6 years.

Bell Co. ForestryCamp 20 months 17 months
With these trends, Kentucky’s prisonBlackburn 17 months 16 months

CommunityServiceCenters 14 months 14 months crisis isprimedto flourish into the 1990’s
FCDC 14 months 13 months without pause.It is additionallyfueledby
MarionAdjustmentCenter 16 months 15 months the Legislature’s enacting long prison
RoedererFarmCenter 19 months 17 months terms andthenewly concoctedhalf-truth-
Western Ky. FarmCenter 20 months 18 months in-sentencingscheme,Effectively, parole

is being eliminated in Kentucky as aAverage All Minimum reality.SecurityCombined 17 months 16 months

Eventually, the lack of parole andthe in-
creasing likelihood of a serve out will
have consequencesbeyond just Un

ll,Medium Security manageable explosion of inmates to
house. It will no doubtmean that more
personsdeciding whether to plead guilty

INSTITUTION INITIAL HEARINGS ALL HEARINGS or go to trial will take the latter course.
Kentucky’s criminaljusticesystemis en-

Bell Co. ForestryCamp 12 months 11 months couraging anotherprolongedcrisis that
Ky. StateReformatory 26 months 19 months will causeresultsoppositethosethepublic
LutherLuckett 20 months 20 months really desires.NorthpointTraining Center 28 months 21 months
RoedererFarmCenter 14 months 12 months

ED MONAHAN
Average All
MediumSecurity Combined 23 months 19 months

ffl.Maximum Security

PRISON POPULATION
INSTITUTION INITIAL HEARINGS ALL HEARINGS SETS RECORD

Ky. StatePenitentiary 34 months 26 months The nation’s prison population in
creasedby 46,004inmatesin the firstAverageAll
6 monthsof this year to a total ofMaximumSecurity 34 months 26 months
673,565inmatesaccordingto a Bur
eau of Justice Statistics Study. This
risenot only broke the recordfor 1/2
year increases,but was higher than

IV.Controlled Intake anyincreasein 64years.

Atty. Gen. Dick Thomburghsaid the
INSTITUTION INITIAL HEARINGS ALL HEARINGS increasewas"an indication that more

criminals,many of drugoffendersare
12 months 12 months being caught andpunished."

The previous largest annualincrease
was in 1981-82, when the prison
population grew by 41,000inmates.

December1989 / theAdvocate 52



MORE PRISONS COMING
Governor Vows To Build Them

WESTLIBERTY - Gov. WallaceWilkin
sonhelped breakgroundon the second
phaseof the$73million EasternKentucky
CorrectionalComplexby proclaimingthe
stateneedsto build moreprisons.

While lamentingthe fact that Kentuckians
are "sentencedto spending their tax dol
lars" to houselawbreakers, the governor
nonethelesssaid more prisonsarecritical
to the state’ssecurityandjusticeneeds.

"If wearegoing to be effectivein keeping
our homes and communitiessafefor our
families, we must makesurethatpunish
ment for criminals is swift and meaning
firl," the governor said. "There’s no teeth
in that without a way to effectively deal
with an ever-growing prisonpopulation."

Wilkinson told thosegatheredon a breezy
MorganCountyhill- the siteof what will
eventually become a 1,100-prisoner

. facility- that he plans to introduce a
criminal justice package to the 1990
GeneralAssembly that will provide for
additionalprison space.

The proposal, which also is expectedto
include additional efforts to fight traffick
ing in illicit drugs, could result in the
constructionof as many as 1,500beds -

and that won’t be the end of it.

Additional bed space likely will have to
beprovided for severalyears.Corrections
Secretary John Wigginton said the state
faces the need to build additionalprison
spacefor 600 inmates "year after year" to
meetthe demand.

"Kentucky isnotunique,"Wilkinson said.
"Other states are facing ever-increasing
burdens on their prison system.

"So be it," he said. "If it takes more beds
to get criminals off the streets,more beds
we’ll have."

Wilkinson said he doesn’twant to leave
future administrationswith the crisis he
inherited when he becamegovernor in
December 1987. The state was under
federal court order limiting thenumberof
prisoners at its two primary facilities -

LaGrangeState Reformatory and Ed
dyville StatePenitentiary.

The situation was further exacerbated
whenseveralcounties- includingKenton
County- challengedthe state’spractice of
keepingprisonersin localjailsuntil prison
spacebecameavailable.

Theproblem continues.Kentuckyexpects
to have 8,200 convicted felons facing
someform ofpunishmentby July 1, 1990.
Even with the 550 beds provided by the
first phaseof the EasternKentucky Cor
rectional Complex construction,the state
will have spacefor 5,100of them.

The secondphase,which will result in
another 550medium-securitybeds,won’t
be completeduntil June 1991.

Kentucky lawmakershaveto share at least
a portion of the blame, Wilkinson said.
The legislature rejected his proposal to
add350medium-security bedsat anexist
ing facility during the 1988session.

That project was referred to as "the
mysteryprison" by legislatorsbecausethe
Corrections Cabinet refusedto tell them
where it was to be located. It eventually
wasdeterminedthat the old Dr. School’s
site in Falrnouthwas underactive con
sideration.

Even if lawmakers objected to the site,
Wilkinson insisted,they shouldhave ap
proved the funding for new beds to
remove someof the pressure off the sys
tem.

Wigginton said about 1,200 state
prisoners arein county jails. That means
whenthe first phaseandits550bedsopens
in December,the state still will have to
find spacefor about 700prisoners.

During the first six months of 1989, Wig
ginton said, thenumberof prisoners com
mitted to prison increased41%. For the
most part, Wigginton said, judges are
dealingwith public demand to get tough
on crime by doling out more and longer
prison sentences.

"The whole thing hasaccelerated,"Wig
ginton said.

"We will build them," the governor
vowed. "We will build them where the

people want them and where they will
have someeconomicimpact."

The governor saidhe will consider alter
native formsof punishmentaswell. He is
intriguedby a New York experimentthat
placesdrug offendersin a "boot camp"
environment-putting inmatesthrougha
rigorousphysical training schedulethat
would lead to a reduction in their time
behindwalls.

Kentucky isn’t the only southern state
facing a crisis.Accordingto a reportfrom
the Southern Legislative Conference, in-
matepopulationincreasedby 76.8percent
during a period form 1977 to 1988.

In 1977, the reportsaid, the adult inmate
populationin the South was 118,824. In
1988,it was210,068.

Statebudgetshave increasedaccordingly
- up 323.36percentovera 10-yearperiod
beginningJuly 1, 1978. Most of that has
gone into what was termed"massive
prison construction."

The first phaseof the Eastern Kentucky
complex was to open early this year. It
now appears that the first inmateswon’t
arriveuntil December.

Willdnson criticized the contractor on
Tuesdayfor delaysin the project. He said
the state should institute strict levies
againstbuilderswho fail to meet dead
lines.

Once it opens,the facility will provide a
boom to economically disadvantaged
Morgan County. It will provide 335 new
jobs and an annual operating budget of
$10.2million.

"The primarything it meansisan increase
in employment opportunities," Morgan
CountyJudge-ExecutiveSidStewartsaid.
"They’re good jobs -jobs that last."

Like many Eastern Kentucky counties
Morgan County’s largest employer is the
schoolsystem.Theprison onceit isfully
operational, will be second.

BILL STRAUB KentuckyPostFrankfort
BureauAugust30, 1989

December1989 / the Advocate53



PUBLIC ADVOCACY ALTERNATIVE
SENTENCING PROJECT*

Partof the Solution to Jail andPrison Overcrowding

The Interim LegislativeSubcommitteeon Corrections Operations endor
sesthe PublicAdvocacyAlternativeSentencingProject PAASP.

In endorsing thePAASP, the subcommit
tee in a reportof theirfmdingsstatedthat:

"The Projecthasdemonstrated that In ap
propriate cases doselysupervisedalterna
tives to Incarceration can provide better
results at lower costs. Statutory amend
ments which make the availability of this
program more widely known and which
encourages judges to consIder alternative
sentencing in appropriatecases should be
adopted."
In apresentationto the subcommitteeby
Paul F. Isaacs,Public AdvocateandMarc
Mauer, Assistant Director, The Sentenc
ing Project4’4’ committeemembersheard
that defensebasedsentencingsimilar to
Ky.’s PAASP datesback over 20 years,
but growth in the field has beenmost
significant in the past decade.Ten years
ago, there were fewer than 20 defense-
based programs around the country.
Today, thereare more than 115. Collec
tively, theseprogramsworked with over
16,000felony defendantsduring the past
year.Their value to the court systemhas
beendocumentedin severalways:

Case Acceptance - Informal surveys
showthatsentencingproposalsdeveloped
by the programsare acceptedby sentenc
ing judges in more than two-thirds of the
casespresented.

Diversion from Incarceration -

Studiesin severalstates,includingN.C.,
OH,NM and Wl, have demonstratedthat
theseprogramshavesuccessfullydiverted
felony offenders who would otherwise
havereceiveda prison term.

Cost Savings - The value of prison
spacefreedup by defense-basedsentenc
ing programson an annual basishasbeen
calculatedat $1.4 million in NM,
$800,000in OH and$600,000in WL

BasedonnationalexperienceMarc Mauer
recommendedthat analternativeworker
APW handle no more than 60 "inten
sive" felony casesper year.Theseshould
be casesin which the defendantis very
likely to receivea prison term unlessa

viable alternativepunishmentproposal is
developed.

Datapresentedto the subcommitteeon
Ky.’s experienceindicatesthat 64%of the
defendants referred to the PAASP had
alternativepunishmentplanspresentedto
the courts. Of the plans presentedto the
courts,42% were acceptedby the courts.
This meansthat analternativesentencing
worker carrying 60 casesannually will
present 38 64% alternative punishment
plans to the courts with 16 of the plans
presentedacceptedby the courts.

DPA in its 1990-92biennial budgetre
quest has requested 7 APWs and ap
propriate staff for FY91. l’hree of the7
workersnow operateundergrantfunding.
In FY92 the Departmentrequests3 addi
tional APWs for a total of 10.

Using the nationally recommendedcase
load of 60 casesperworker and the Ky.
experienceofa 64% planpresentationrate
and a 42% plan acceptancerate, the
PAASP in FY91 canexpect420cases60
casesx 7 APW’s to be referred of which
269 cases64% will have alternative

DaveNorat

Department of Public Advocacy
Public AdvocacyAlternativeSentencingProject PAASP
SelectedCumulative StatisticsConcerning ClosedCases

CasesReferredto PAASP*
PunishmentPlansPtesentedin Court
PunishmentPlansAcceptedin Wholeor in Part
Jail andPrisonBedsMade Availableto Corrections

168
105
47
47

DEFENDANTRESTITUTION

Total in Plans
PresentedtoCourts

Dollars toVictim
ServiceFees
CourtCosts
Fines
MiscellaneousDollars
MiscellaneousHours
CommunityServiceHours

Total in Plans
Granted by Courts

$50,539.20
$4,451.98
$3,009.76
$3,388.50
$1,680.00
100
1,295

$28,165.13
$ 3,834.48
$ 2,084.76
$2,423.00
$1,170.00

-0-
895

RESOURCESTO BE UTILIZED BY THE DEFENDANT *4’

SubstanceAbuse-In-Patient
SubstanceAbuse-Out-Patient
MentalHealth/Retardation
VocaiionalRehabilitation
Adult LearningCenters
VocationalSchools
FamilyCounseling
SexualAbuseCounseling
Other

26
42
34
10
50
15
16

15
27
13
5
22

5
50

7
3
1
17

* Somecasesinvolve the ntneclient due to chargesin different jurisdictionsor ASP modiflcations.
4’4’ defendantcanutilize more than atereautnee.
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punishment plans presentedto the court
with 113 cases269casesx 42% receiv
ing apunishmentotherthan incarceration.
InFY92,6006OcasesxlOAPW’scan
be referred to the PAASP with 384
punishmentplans 64% presentedto the
court and161 punishments384punish
nient plans x 42% leviedother than incar
ceration. For the biennium 274 punish
ments other than incarcerationcan be
potentiallyleviedby the courts.

PAASP’s results become significant in
terms of jail and prison overcrowding
whenyoulook at the factthatKy. annually
averages more than 1,100 convicted
felonsincountyjailsawaiting spacein the
state’s prison systemthrougha program
called Controlled Intake.

Controlled Intake costs Corrections
$16.00per day perinmate or $5,840an
nually. For each convicted felon sen
tencedto an alternativepunishmentplan,
the Commonwealth saves $4,967.65in
controlled intake COStS. $5,840annual
jail costs less $872.35annualprobation
costs,prison costswould begreater. The
costfor an APW unit which covers the
APW support staff andoperatingexpen
sesis $57,945.55.With eachAPW unit
placing 16 defendantsin a punishment
other than prison, the Commonwealth
realizesa savingsof $21,536.85$4,967.-
16 x 16 defendants = $79,472 less
$57,945.55APW unitexpensesperAPW
unit. Additionally, Correctionshasgained
16 jail or prison beds.Over the courseof
the 1990-92biennium with only 10
APW’s theCommonwealthgains274jail
or prison beds.The needfor new prison
construction decreasesas the PAASP ex
pandsstatewide; thus,additional savings.

The abovefigures assumea 42% accep
tancerate of alternativepunishmentplans.
In stateswheresimilarprogramsexist, the
acceptancerate has reached60%.

Punishments other than incarceration
throughalternative sentencingplans area
more appropriate useof the state’s finite
resourcesin termsof dollars and prison

beds. Especially when 37% of the
Commonwealth’sinstitutionalpopulation
areproperty or drugoffenders who may
be more appropriate for community sanc
tions which punish andrehabilitate more
effectively than incarceration.

In closingMark Mauer commentedon the
uniquenessof Ky.’s Alternative Sentenc
ing Program,which utilizes a structured
Public Advocacysystemandplacesa spe
cial emphasis on the identification and
developmentof alternativepunishments
for the developmentally disabled felony
offendersby saying that:

If the Public Advocate’s program continues
to develop successfully, you have the op.
portunity to demonstrate the Impact of a
creative model of sentencing reform. Ky. Is
not a wealthy state, nor one rich In resour
ces. It does not have the range of social
service resources which may be found In
some other jurisdictions. Therefore, for a
program such as this to be successful here
requires that it take advantage of the
resources which you possess, along with
creatively developin9 new sentencing op
tions and coordinating the efforts of all
those in the criminal justice system. If this
can be done well, then policy-makers
around the country will want to observe
your programs and your accomplishments.

DAVE NORAT
Director of DefenseServices
Frankfort

PAASP is a joint private and state funded,
multi-agency effort involving the DPA, the
Developmental Disabilities Council and the
Public Welfare Foundation. The initial
grantor was the Kentucky Developmental
Disabilities Planning Council DDPC. If
you want to know more about alternative
sentencing in Kentucky or the Depart
ments efforts to expand the project to your
area call Dave Norat at 502 564-8006.

*‘The Sentencing Project, Inc., was estab
lished in Washington, D.C. in July, 1986, to
improve the quality of legal representation
at sentencing, to promote greater use of
alternatives to incarceration, and to in
crease the public’s understanding of the
sentencing process.

PLAUDITS FOR
PRETRIAL

SERVICES PROGRAM

Hundreds of counties around the U.S. have
‘pretrial service" programs to assist def en-
dents, but the Pima Co., Arizona program
is getting special attention from the US
Dept. of Justice which selected the pro
gram as one of 7 ‘model" pretrial service
depts.- they will receive $25,000 to play
host to state and county officials who want
to learn how to cut the costs of confining
defendants awaiting trial in already over
crowded jails.

The basic mission of such pro9rams is to
oil the gears of the criminal justice system,
by making recommendations asto whether
to recommend a defendant’s release
based on the nature and circumstances of
the offense, the defendant’s family ties,
employment and financial resources, and
record of arrests and convictions.

Linda Mckay of the Justice Department
describes these programs as a ‘crucial link
between law enforcement efforts and the
correctional efforts." Each time the pretrial
service dept. gains release for a defendant
awaiting trial, Pima Co.’s program saves
the $70-a.day cost of keeping a suspect In
jail. While most similar programs handle
only defendants charged with felonies, the
operation here handles those charged with
misdemeanors, too, and has the power to
release them without a judge’s approval.

Of the 6,700 people arrested on felony
charges in Pima County last year, half were
released within 24 hours. Most of these
were released into the custody of the pre
trial services department, an arm of the
state Superior Court. Others were released
on their own recognizance. The rate for the
20,000 defendants charged with mis
demeanors was even higher 1/2 of those
arrested were released before ever being
put into a cell. Of the other half, about 90%
were released the next day at a Superior
Court hearing. The program has consis
tently won high marks from local officials
as 94% of defendants released under a
recommendation showed up in court, com
pared with 84% released on bond.

The program is not significant only for its
efficiency, says Ms. Holloway. The most
important goal of the department, she
believes, is to "assure that release while
awaiting trial Is not reserved for the weal
thy." Louis Rhodes, executive director of
the Arizona branch of the ACLU, has high
praise for the Pima County pretrial pro
gram.’l only wish we could get It into the
rest of Arizona and the rest of the country.
It does a great job of keeping the Jails from
getting dogged up, especially with those
arrested for misdemeanors, which are rela
tively less important crimes."

The Christian ScienceMonitor, Septem
ber21, 1989.

The nonviolent approachdoesnot im
mediately changethe heart of theop
pressor. It first doessomething to the
hearts andsoulsof thosecommittedto
it. It gives them new self-respect; it
calls up resources of strength and
couragethat they did not know they
had. Finally it reachesthe opponent
and so stirshis conscience that recon
cilation becomesa reality.

- Martin Luther King, Jr.
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ASK CORRECTIONS

TO: Corrections

Is there a provision wherein a convicted
felon in Kentuckywho hasa detainer for
pendingchargesor untriedindictmentin
anotherstatecangoto that jurisdiction for
trial at the prisoner’s request?

TO: Reader

The Inter-State Compact Agreementon
detainerswas enacted into law by the
Commonwealth of Kentucky with all
otherjurisdictions legallyjoining therein,
KRS 440.450. Rules and Regulations
were designedto implement speedydis
positionof indictments,complaints,or in
formation filed against prisonersof one
stateby officials of another state.

When an inmate desiresthat his detainer
be disposedof by the provision of the
Inter-State Agreement on Detainers,
LAD, Form LI is completed- Inmates
Noticeof Placeof Imprisonment,and Re
quest for Dispositionof Indictments,In
fonnationor Complaints.Thisfonnissent
to the Prosecutor, and the nameof the
Prosecutor,andthe jurisdictionsarelisted
on the form. The inmatestatesthe name
andlocationof the prison in which he is
residing,and listsall charges,indictments,
etc. pending against the inmate in that
state.

When the prisonercompletestheForm II,
he is agreeingthatthisrequestwill operate
as a request for final disposition of all
untriedindictmentsor complaintson the
basisof whichdetainershavebeenlodged
againsthimin that state.Theprisoner also
agreesthat this requestbe deemedas a
Waiver of Extraditionwith respectto any
chargesor proceedingsand a Waiver of
Extradition to the stateto serveanysen
tenceimposedon theprisoner,aftercom
pleting any termof imprisonmentin this
state. The requestalsooperatesasa con
sent of the prisonerto the productionof
his body in anycourtwhere theprisoner’s
presencemay be requestedto effectuate
thepurposeof the LAD and alsoa further
consentto voluntarilyreturnto the institu
tion where the prisoner is confined at the

time.

Theprisoneralsolists ontheform whether
he hascounselor requests the court to
appoint counsel.The prisoner signs the
request.

Form ifi, Certificate of Inmate Status is
completed by the Institutional Offender
RecordsOffice where the prisoner is in
carcerated showing name, number, in
stitution, term of sentence,and lists
detainers from the statewhere the request
is being made.This form is signedby the
Warden.

Form IV, Offer of Temporary Custody is
completed andsentto the Prosecutorand
statesthat an offer of TemporaryCustody
is made pursuantto the provisions of Ar
ticle V of the LAD betweenthis stateand
that state. The form advisesthat Form Ill
is enclosed,and lists all detainers from
that state.The form is signedby theWar
den, andtheprisoner.

Theabovedocumentsaresentby certified
mail, and the receiptismaintained show
ing the date the Prosecutorreceivedthe
document. Article III states that the
prisoner" ...shall be brought to trial within
180 daysafter the prisoner hascausedto
be delivered to the ProsecutingOfficer
notice..." that he is imprisoned,place of
imprisonmentand request for final dis
position of the information or complaint
provided that forgoodcauseinopencourt,
the prisoner or hiscounselbeing present,
thecourthavingjurisdictionsofthematter
may grant necessaryor reasonablecon
tinuance. If the trial is not held prior to
prisonersreturn to the institution, the
courtshall issueanOrderdismissingthe
samewith prejudice.

Form VI, Evidenceof Agent’s Authority
to Act for ReceivingStatemust be com
pleted and signed by that state’s Inter
State Compact Administrator before
prisoner canbereleasedto the other state.

Form VU, is Prosecutor’s acceptanceof
Prisoner offeredin Prisoners Request for

Dismissalof a Detainer.The prosecutor
agrees to accept temporary custody,
within the sametime frame of Article ifi
of the agreement and agreesto return
prisoner after the trial. This form is also
signedby the Judge,of that jurisdiction.

If more than onejurisdiction of that state
has outstandingdetainers,indictments,
etc.,Form Vifi is completed,Prosecutor’s
AcceptanceofTemporaryCustody of of
fender in Connection with another
Prosecutor’s Request for Dismissal of
Detainer.

Form IX is completedafter the trial or
disposition of charges has beencom
pleted. This is completedby the prose
cutor, and is forwarded to the institution.

TO: Corrections

If I have a detainerin another state,andI
don’t requesta trial in theother state,can
that state request my appearance there,
andwhat canI do about it?

TO: Reader

Yes, the detaining statecan request tem
porary custodyofyou by sendingForm V,
Request for Temporary Custody. This
form is completedby the Prosecutor of
that jurisdiction and signedby the Judge
indicating theoffense,andadvisingif they
plan to havethe trial within the time frame
of Article IV of the agreement.Thetime
frame is that the trial must be held within
120 days after the arrival of the prisoner
in that state’s court but for good cause
shownin opencourt with the prisoneror
hiscounselbeing present. Thejurisdiction
courtmay grant reasonablecontinuance.
If the trial isnotheldbefore theprisoner’s
returnto the custodyof the sendingstate
then the complaint shall be of no further
force or effect, andthe courtshall enter
an Order dismissing the detainer with
prejudice.

When Form V is received the inmate is
advised he is wanted by another state
jurisdiction for trial, perthe terms of the
LAD. If the prisoner desires to go to the

Shirley Sharpe
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state there is no problem, he completes
Form U, Inmate’sNotice of Placeof Im
prisonmentandRequestforDispositionof
indictments, Informationor Complaints,
signs his name and advisesif he desires
the court to appoint counsel,or is he has
counsel, and provide the name and ad
dress of suchcounsel.

Form ifi, Certificationof Inmate Status
andFormN, Offer to DeliverTemporary
Custody is completedby the Offender
RecordsOfficeand signedby theWarden,
and the prisoner signs FormIV.

Theprocedurefromthatpoint isessential
ly the sameexcept the time limit is 120
dayswhen theProsecutor initiates the re
quest, and 180 days when the prisoner
initiates it.

If the Prisoner upon being advisedthata
Prosecutorinanotherstatejurisdictionhas
requestedhis presencefor trial in another
stateper the provisionsof the lAD states
that he doesnot desire to be releasedto
their custody for trial, a hearing is
scheduled in the District Court County
whereprisoner is incarcerated. TheJudge
explains to the prisoner with a Public
Advocate present what the chargesare,
his rights andthat the Prosecutor hasre
questedhis appearance.There is thena 30
day waiting period within which period
the Governor of the sending state may
disapprove the requestfor temporarycus
tody, either upon his ownmotion or mo

tion of the prisoner. LI the Governor does
not disapprove the request the prisoner
goesto thestatefor the trial or theprisoner
may request his proceduralprotections
undertheExtraditionAct.

Pursuantto Cuyler v. Adams,101 S.Ct.
703 1981 at p.704. "...a prisoner incar
cerated in a jurisdiction that has adopted
the Extradiction Act [Kentucky adopted
June 16, 1960,KRS 440.150to440.4201
is entitledto the proceduralprotectionsof
that Act,...before being transferred to
another jurisdictions pursuant to Art. N
of the Detainer Agreement."

If transferred,theprisoner for all purposes
otherthan for which temporary custodyis
providedfor in the agreement,is deemed
to remain in thecustodyof and subject to
the sendingstate. If the prisoner escapes
from temporary custodyhe may be dealt
with in the samemanneras an escapee
from the place of imprisonment in the
sendingstate.

From the timethe receivingstatereceives
temporary custody of the prisoner until
return to this state, the receiving state is
responsiblefor all costsof transporting,
care,keepingandreturningtheprisoner to
this state.

During the temporary custody of the
receivingstate, the prisoner’s timebeing
served on this state’s sentencecontinues
to run.

The Interstate Agreementon Detainers
shallbe liberally construedsoasto effec
tuate its purpose, but "...prisoners trans
ferred pursuantto the provisionsof the
Agreementarenot required to forfeit any
pre-existing rights they may haveunder
state or federal law to challenge their
transferto the receiving state." Culyerv.
Adams,sispraat p.712.

TO: Corrections

How may my client obtain copiesof the
forms necessaryto proceedunderthe In
terstate AgreementonDetainers?

TO: Reader

Your client maysecurecopies of the LAD
forms from either the institutional legal
aide office where he is confinedor the
offender recordsoffice of the institution
where heis confined.

SHIRLEY SHARPE
OffenderRecordsAdministrator
CorrectionsCabinet
Frankfort,KY 40601
502564-2433

All questions in this column should be sent
to Dave Norat, Director of Defense Ser
vices Division, DPA, 1264 Louisville Road,
Frankfort, KY. 40601. Feel free to contact
him at 502 564-8006.
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A CODE OF LEGAL ETHICS
Chief Justice Appoints Task Force for the Prosecution/ DefenseCode

On June 24, 1988, ChIef Justice Robert
F. Stephenswrote Fred Cowan, Attor
ney General,and Paul Isaacs,Public Ad
vocate,expressinghis recognitionof the
needfor a committeeto developa special
code of legal ethics that deals with the
prosecution anddefenseof criminal cases.

Both Fred Cowan and Paul Isaacs as
cepted the Chief Justice’s invitation to
co-chair such a committee and each
selected4 other individuals, representing
prosecutorsand defenseattorneys respec
tively, to serveon the committeeto draft
such a document and to presentit to the
SupremeCourt for possibleadoption.

Sincethe committee’s initial meetingon
October 11, 1988, members have
reviewed the American Bar Association
Standardsfor the DefenseFunction and
theProsecutionFunction and havemet in
subcommitteesto considerethicalobliga
tions arising at various phases of the
criminal process.

As subcommitteereportsandsuggestions
aredevelopedthey arepresentedanddis
cussedat full taskforce meetingsforpos
sible inclusion in the fmal committee
report.

Uponcompletionof the task force’swork,
their draft report will bepresented to the
members of the barfor commentat the
annualmeetingof the Kentucky Bar As
sociation.

Commentsandquestionsby the bar relat
ing to the work of the task force are en
couragedand may be addressed to the
committeememberslistedbelow.

TASK FORCE MEMBERS

ChiefJusticeSupremeCourt of Kentucky
StateCapitol
Frankfort,KY 40601
502/564-6753

2. Honorable 3. Vincent Aprile, IL
GeneralCounsel
Departmentof Public Advocacy
1264 LouisvilleRoad
Frankfort,KY 40601
502/564-5224

3. Honorable David A. Barber
Floyd County Attorney
Floyd CountyCourthouse
Prestonsburg,KY 41653
606/886-6876

4. Honorable Mike Conliffe
JeffersonCountyAttorney
5. Honorable Richard H. Schulten
AssistantJeffersonCountyAttorney
621 W. Main Street
Louisville, KY 40202
502/587-7711

6. Honorable Frank E. Haddad, Jr.
Criminal DefenseAttorney
Kentucky Home Life Building 5th Floor
Louisville, KY 40202
502/583-4881

7. Honorable Paul Isaacs
Public Advocate
1264Louisville Road
Frankfort,KY 40601
502/564-5210

8. Honorable Raymond Larson
FayetteCommonwealthAttorney
116 North Upper Street
Lexington,KY 40507
606/252-3571

9. Honorable Robert Lotz
Criminal DefenseAttorney
EastThird & Court Street
Covington,KY 41011
606/491-2206

10.Honorable William Mizeil
Boyd County Public Defender
P.O.Box 171
Catlettsburg,KY41129
6061739-4161

11. Honorable Carroll M. Redford,Jr.
CommonwealthAttorney
202 E. WashingtonStreet
P.O. Box 357
Glasgow,KY 42141-0357
606/651-8346

12. Honorable Fred Cowan
AttorneyGeneral
13. Honorable John Gillig
AssistantAttorney
General Capital Building
Frankfort,KY 40601
502/564-7600

14. Honorable SusanStokley Clary
exofficio
SupremeCourt Administrator
Room235,Capitol Building
Frankfort,KY 40601
502/564-5444

1. Honorable Robert F. Stephens
ex officio
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ETHICS IN KENTUCKY

The ABA Model Codeof Professional
Responsibility was adopted by the ABA
in 1969.

In August, 1983 the ABA replaced its
1969Model Code with the Model Rules
of ProfessionalConduct.Over 30 states
usethe new ABA Model Rulesor a varia
tion.

Effective January1, 1990 the Kentucky
Supreme Courthaswithdrawn the Code
of Professional Responsibility and
adopted the ABA Model Rules with
severalchanges.They are found at SCR
3.130andaretitledTheKentucAyRulesof
ProfessionalConduct.

KENTUCKY’S VERSION OF
THE ABA RULES

The changesin the ABA Rulesmade by
Kentucky which relate to the practice of
criminal law briefly are:

1 Conflicts of interest-Rule 1.8f

The ABA Model Rulesprevent a lawyer
from acceptingfeesfrom non clients.The
new KentuckyRulespermit a lawyer to
acceptcompensationfor representationof
a client from athirdpartyif certainprotec
tionsare adhered to.

2 SafekeepingProperty-
Rule 1.15d

Kentuckyaddsthe following" A lawyer
may deposit funds in an accountfor the
limited purposeof minimi7ing bankchar
ges.A lawyer may alsoparticipatein an
IOLTA program authorized by law or
court rule."

3 ConductToward Tribunal-
Rule 3.3

The Model Rule’s languageprohibits the
assistanceof the client in a criminal or
fraudulent act. Kentucky’s Rule prevents

a fraud being perpetratedupon the
tribunal."Kentucky alsoomits theModel
Rule’s requirement to discloseto the

tribunalanydirectly adverseauthority in
thecontrollingjurisdiction.

4 Fairnessto the Other Side:
Rule 3.4

Kentucky dropped the Model Rule’s
provision that permits an attorney to aska
client’s employeesand relatives to not
give inforniationto anotherparty. Instead,
Kentucky prohibits in 3.4f presentingor
threatening to presentcriminal or discipli
narychargessolelyto obtain anadvantage
in a case.

5 Special Responsibilities of a
Prosecutor-Rule 3.8

Curiously, Kentucky omits 2 ABA
provisions: a the rulethatprohibitsprose
cutors from seekinga waiver of pretrial
rights e.g.right to a preliminary hearing;
and b the rule that prosecutorsmust use
reasonablecare to preventtheir assistants
from making extrajudicial statementsthat
theprosecutor could notmake.

6 Pro BonoPublico
Rules6.1& 6.2

The ABA Rule saysthat a lawyer should
render pro bono service. Kentucky says
only that a lawyer is encouragedto do so.
ABA Rulessaythat a lawyer shallnotseek
to avoid appointment except for good
cause.Kentucky’s version only says a
lawyer shouldnotseekto avoid appoint
ment.

7 Specialization- Rule 7.4

Kentucky, contrary to the ABA Rules,
prohibits any implication by an attorney
that he or sheis a specialistin an area of
legal service except for patent and ad
miralty law.

8 Misconduct-Rule 8.3

Kentucky omits the ABA demand that a
lawyer reportmisconductof anotherattor
ney or of a judge.

The Kentucky definition of misconduct
deletesconduct that is prejudicial to the
administration ofjustice.

KENTUCKY’S RULES ON
CONFIDENTIALITY

9 Confidentiality- Rule 1.6

The Kentucky Rule adds to the ABA’s
Model Rules anotherexceptionthat per
mits an attorney discretionto revealinfor
mationnecessaryto complywithotherlaw
or a court order. Kentucky’s Rule reads:

RULE 1.6 CONFIDENTIALiTY OF
INFORMATION

a A lawyershallnot revealinforma
tion relating to representationof a
client unless the client consentsafter
consultation,exceptfor disclosures
that are impliedlyauthorizedin order
to carry out the representation,and
exceptasstatedin paragraphb

bA lawyermayrevealsuchinforma
tion to theextentthelawyerreasonab
ly believesnecessary:1 to prevent
theclientfrom committinga criminal
actthatthe lawyerbelievesis likely to
result in imminent deathor substan
tial bodily harm; or 2 to establisha
claim or defenseon behalf of the
lawyer in a controversybetweenthe
lawyer and the client, to establish a
defenseto a criminal chargeor civil
claim againstthe lawyerbasedupon
conduct in which the client was in
volved,or to respondto allegationsin
any proceedingsconcerning the
lawyer’s representationof the client;
or 3 to comply with other law or a
courtorder.

ED MONAHAN
Assistant Public Advocate
Director of Training
Frankfort
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THE NEW ATTORNEY/CLIENT PRIVILEGE
An Interpretation of the New ABA Rule on Confidentiality

The newAmericanBar AssociationMod
el Rules of Professional Conduct sig
nificantly enlargedandchangedtheattor
ney/clientprivilege, yetit is a changethat
appears to have gone essentially un
noticed except by a few publications of
but limited circulation.Many of thestates
have adopted the languagein the Model
Rule 1.6, but you should review the
specificlanguagecontainedin yourstate’s
versionof Rule 1.6.

Traditionally, the attorney/client privil
ege, as set forth in DR 4-101, usedthe
bright line of "confidences"and"secrets."
In fact,DR 4-101wasentitled"Confiden
ces and Secrets."The confidences and
secretshadto begivenin theprofessional
relationshipfor the privilege to obtain.
With someexceptions,information such
asthenameof the client and the financial
arrangementwasnot includedwithin the
privilege.

TheModel Rulesof ProfessionalConduct
now locate the privilege under Rule 1.6,
entitled "Confidentialityof Information."
The new rule encompassesfar more than
confidences andsecrets:"A lawyer shall
not reveal informationrelatingto the rep
resentation of a client unless the client
consents after consultation...." Rule
1.6a.

The model rule hasestablishedanattor
ney/client privilege that goesfar beyond
confidential information or secrets.Any
thing pertainingto therepresentationcan
not be revealedwithout the client’s per
mission. Of course,thereareexceptions
to Rule 1.6 The broaderrulecreatesan
entirely different analytical process.In
deed,you can be in violation of theRules
if you resolvean issueusing the old DR
"confidences"and"secrets"analysis.For
instance,assumeyou are aware fromrep
resenting a clienton a prior manesthat the
client had an earlierconviction. Further
assumethat youarerepresentingtheclient
in a new matter and that the districtattor
ney, unaware of the prior conviction, is
attemptingto negotiatea very reasonable
plea. Under thesecircumstances,youcan
not reveal the prior representationand

conviction- eventhough it is a matter of
public record - becauseit "relates to the
representation." Note, however,that this
hypotheticaldoesnot include anyelement
of your being directly askedeitherby the
district attorney’s office or the court
whetheror not there is a prior conviction.
If asked,you would still asserttheprivil
ege,regardless of the fact that to do so
would tip off everyoneto a potential prob
lem.

The issuecanalso arise in the context of
collateral proceedings.Supposeyou are
consultedby a individual who wants to
file a verybizzare pro se pleading. You
review the pleading, recognize that the
matter is meritless, and do not take the
case.Presumablythe caseisdismissedin
due course. Years later there is a very
bizzaremurderinvolving circumstances
similarto itemscontainedin thepleading
you hadreviewed. Issue:Canyou reveal
this information to the authorities if you
chooseto?Under theDRs the answerwas
"yes"; it wasa matter of public record and
not a confidence or secret.Under the
Model Rules the answer would be "no,"
since it wassomethingyou learned "relat
ing to" representation.

And what is your ethical obligation now
to turn over physicalevidenceof a crime
that you fmd or that is givenyouor placed
inyour possession?Interpretingthe DRs,
many courts have taken the position that
the itemmust beturned over, although the
fact of turning it over cannotbe used
against the defendant.An interestingar
gument could be made,however, that the
physical evidence does not have to be
turnedover, dueto the broader interpreta
tion of the privilege as set forth in Rule
1.6.

In evaluatinganysituationin a statewhich
hasadoptedlanguagesimilarto theModel
Rules, you must no longer begin your
inquiry using the question of confiden
tiality. Confidentiality as defmedby the
Model Codeisnot the distinguishing fea
tureof whether or nota matter falls within
theattorney/clientprivilege.Theprivilege
isnolongeronepurelyofcommunication;

instead, the essentialissueis information
- from whatever source - relating to the
representation. This includes matters that
are public and matters that might have
beenknownto othersbutnotknownto all.

You and your office staffhaveto beespe
cially sensitive to this broadenedprivil
ege. Until further caselaw develops to
define theboundariesof theprivilege, one
could arguably statethat evenidentity and
financialarrangements- mattersnot tradi
tionally within the privilege - cannotbe
disclosedabsentclient consent.

Certainlythe war storiesweall loveto tell
arestill permissible,but you haveto think
twice before you regalean audiencecon
cerning a prior client. Even the attorney
who ultimately decidesto write a book or
an article concerninga famoustrial iswell
advisedto get theconsentof theclient, to
eliminate any issueof whether there is a
breach.

Generally weshould applaud thebroaden
ing of the attorney/client privilege, be
causeit obviouslyhas the purposeof as
sisting and gaining the client’s full co
operation. Yetthereis still a concernthat
the broadness could causefuture prob
lems, particularly by a sophisticated
client. The bottomline is: if you intendto
revealanythingabout a client or a trial, no
matterhow "public" you think the infor
mation might be, you should get thecon
sentof theclient.

SAMUEL C. STRETrON
301 S. High Street
P.O. Box 3231
West Chester,PA 19381-3231
215696-4243

The New Attorney/Client Privilege ap
peared in the August, 1989 issueof The
Champion, the National Associationof
Criminal DefenseLawyers monthly
magazine,and is reprinted by permission
of the author andTheChampion.
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DPA’SNEWATTORNEY TRAINING

Unfortunately, even with the hiring of
thesenew attorneys,DPA continues to
have 15 vacanciesin its trial field offices
in Paducah1, Hopkinsville 2, La
GrangeTrials 1, London1, Somerset
2, Hazard3, Pikeville 2, Stanton
1and Morehead2.

Monica Townsend is a May 1989
graduate of the University of Kentucky
Law SchooL HerB.A. receivedin 1986
isalsofrom UK. Sheisfrom Montgomery
County.She will join the Richmondtrial
office.

Leslie Brown is a May 1989 graduate of
the University of KentuckyLaw SchooL
Her B.A. is also from UK. She is from
McCrearyCounty.Shewill join the Lon
don trial office.

John Nelson is a 1989 graduate of the
University of Kentucky School of Law.
His B.S. is from Penn State. He is from
Clark County. He will join the Pikeville

DPA completed a 4-week training pro-
office.

gram for 8 new law schoolgraduateswho
will be employed in the Lexington,
Pikeville, Stanton,Morehead, Richmond,
London andNorthpointoffices.

Training was done by DPA attorneys,
Judge Rosenblum, Steve Durham and
DebbieGarrison. Their educationfocused
on district court practice from interview
ing to district courtappeals.

Therewas a strong emphasison theprac
tical aspectsof advocacy.The new attor
neys were givenmany opportunities to
practiceskills and receivefeedbackfrom
experiencedlawyers.

Thisgoodlearningwas onlypossiblebe
cause of the selfless efforts of the
presenterswho taughttheseattorneys on
top of a workload alreadytoo large. By
training thesenew attorneys, we continue
to meet our duty to serve the needsof
indigents. DPA is committed to insuring
our new attorneyshave the bestpossible
legal knowledge and litigation skills as
they begin to advocateon behalf of in
digent citizensaccusedof crimes.

Thephotoson thispageweretakentheday
the new attorneys did their mock DUI
trials and received feedback from attor
neysexperiencedin DUI litigation.

NEW ATTORNEYS: L to R JohnNelson,Monica Townsend,Jean Arena Morehead
office, Leslie Brown, Bill Burt, Scott Hayworth Fayette Legal Aid, Not shown:
Margaret Foley and SharonHilbom FayetteLegal Aid

FACULTY for the DUT Mock Trial: L to R Bette Niemi, Virginia Meagher,Steve
Durham, George Somberger, Henley Mcintosh, Mike Williams, Rob Riley, Steve
Geurin.
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FEDERAL HABEASCORPUS
What Future for the Great Writ?

TRADE-OFF PROFFERED

A special judicial proposal designed to put
death row Inmates on a faster Irack to
execution is ‘abstract, fact-free and blood
less,’says leading capital litigatorswho are
girding for the next frontier In the death
penalty debate.

Retired Justice Lewis F. Powell Jr., chair
man of an adhoc committeeof the Judicial
Conference of the United States, on Sept.
21 released a report recommending
federal legislation to changea system that,
he contended, ‘neither provides sufficient
protections for prisoners nor adequately
recognizes the public’s interest In enforce
ment of the law."

At the heart of the proposal Is the Great
Writ, a procedure by which prisoners can
attack their convictions and sentences in
state and federal courts by dairning con
stitutional violations. In death penalty
cases,the Powell committee said, this mul
tilayered system of review has led to
piecemeal and repetitious litigation, and
delays between sentencing and execution
of sentence that now average about 8
years.

But even as he was announcing dramatic
changes that basically would give con
denwwd prisoners one trip through the
state and federal review systems, Justice
Powell said he would vote against enacting
capital punishment laws today if he were a
legislator. ‘My opinion Is capital punish
ment will be abolished In the United States
because It is not being enforced,’ he said.
‘It brings scredit to our legal system to
have statutes not being enforced. ‘Capital
punishment has not deterred murder; we
have the highest murder rate In the world.
I personally do not think the answer is
capital punishment," he added.

The proposal offers states atradeoff. If they
provide for the appointment, compensation
and reasonable litigation expenses of
counsel in state post-conviction pro-ceed
ings for indigent death row Inmates, states
can have the advantages of new federal
habeas review procedures that:

‘Require the filing of federal habeas peti
tions within a 6-month statute of limitations,
triggered by the appointment or refusal of
counsel.

‘Prohibit as a ground for relief the Ineffec
tiveness or Incompetency of counsel
during state or federal habeas proceed
ings.

‘Bar subsequent and successive federal
habeas petitions as a basis for a stay of
execution or a grant of relief absent ex
traordinary circumstances and a colorable
showing or factual innocence.

‘Prohibit federal review of new or ‘unex
hausted" claims not presented to the state
courts unless such claims fit one of 3 ex
ceptions.
If a statechoosesnot to provide counsel,
its death-sentencedprisoners will con
tinue to proceedunder thepresentfederal
habeasprocess,accordingto Powell.

NO MONETARY ESTIMATES
The Powell committee - composed of
federal Judges appointed by Chief Justice
William H. Rehnquist made no calculations
as to the cost to states of participating In
the proposed system orthe amount of time
that would be saved by the new proce
dures, admitted Justice Powell.

‘9he key trade-off is a heightened degree
of finality. States that have complained
about the lack of finality now have an alter
native,’ said Prof. Albert M. Pearson of the
University of Georgia School of Law, the
committee’s reporter.

But this ‘alternative’ would sacrifice fair
ness and justice for efficiency and speed,
charged death penalty litigators and civil
liberties groups. The 6-month statute of
limitations ignores the realities of death
penalty litigation and puts a ‘time-clock on
Justice," said Leslie Harris, legislative coun
sel to the ACLU. The counsel provision
pays lip service to critical problem by never

addressing what constitutes competent
counsel, said Scott Wallace of the NACDL

J. Vincent Aprile II, General Counsel,
DPA, and Ronald Tabak, special counsel
to New York’s Skadden, Arps, Slate,
Meagher & Flom, strongly attacked the
restrictions on successive habeas peti
tions, saying they cut off virtually all chal
lenges to the sentencing phase of a capital
case and reward polIce and prosecutorlal
misconduct. ‘That Is not fair on Its face,’
said Mr. Aprile. ‘There must be another
condition that says If you make a showing
of fraud, official misconductor mistake, you
have the right to relitlgate a claim related
to the fairness of the sentence."

The Judicial Conference delayed formal
action on the Powell proposal until March
after anumberof chief judges saldtheyhad
not had the opportunity to discuss the
recommendations with their courts. If the
proposal is transmitted to Congress, anew
federal law commits the Senate to ex
pedited consideration of habeas reform,
with specific time limits triggered by trans
mittal of the proposal. A spedal ABA task
force also Is studying death habeas review
procedures; Its report is expected in late
October.

MARCIA COYLE Staff Reporter.
Copyright 1989. National Law Journal
ReprintedwithPermission.

If capital punishmentcannotbe enforced
evenwhere innocenceis notanissue,andthe
fairnessof the trial is not seriously ques
tioned,perhapsCongressandthe statelegis
laturesshouldtakeaserious look at whether
the retention of a punishmentthat is being
enforcedonly haphazardlyis in the public
interest. Powell, Capital Punishment, 102
Harv. L Rev. 1035,10461989
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14JUDGES AT ODDSWITH
REHNQUIST

WASHINGTON -Fourteenof the counuy’s
most seniorfederal judges, in a highly en-
usualmove,havewrittenaleuerthatchallan
gesChief JusticeWilliam H. Rehnquist’s
authority as a spokesmanfor the federal.
judiciaryon thedeathpenalty.The 1etteisent
yesterdato the SenateandHousejudiciary
committees,seeksto assurethat dissenting
judicial voicesareheardwhenCongresscon
ilders tié.v limits on appealsby death row
inmates. -

The 14 judgesarea majority of the 27-mean-
berJ’udicialConferenceof the United States,
thefederal courtsystem’sioppolicy-inaldng
group.’ which mel lastmonth to considera
proposal‘to speedjudicial review.of death
sentences.Rehnquist, the chairman of the
criuference,soughtimrnçdiareapprovalofthe
proposal.But by a 17-7 vote Sept. 21, the
conferencerebuffed the, chief justice and
-voted to defer considerationuntil linen
iclueduled meeting’ in March. The judges
weie’."dumbfounded,"as onepus if off the
record, to learn a few days later -that
Rehnquist,the ay after the vote to defei
actidn, formally sent the proposal to the
SenateJudiciaiyCominiuce.

HiactionsettheckcknmningonanunusuaI
legislativeprocedureby which the Senate,
boun,ditself,manamendmentto dniglegis-:
ladenin 1988, to 4xthai,erthe recommends-
union in leratèschedule.Lateyesler
diy is word of th judes’ letterbcian to
circulate, Rehnquiit iaiued’i flatémeniex
j,lainfngwhy he had sentthe proposalsiathe
Senatecommin a.He saidthe 1988druglaw
dâesnot‘mention the Judicial Conference,
refezrinonly to "thedatethe thiefjsuticeof
the United Statesforwirds" thenipost. ‘lf I
yA’ère the final uthoiityn what the stamte
meant," the duicfjusuióesaid,"I would iay’
my obligirion to transmittheripàutwasnot
dependenton approvalof heJudicialCon
ference. "But I also’ felt this questionwas
properly to be decidedultimately b the
Senateandnotbyrne.I thereforeviewedmy
transmittalas giving the Senatetité oppor-’
Iunity’Id decide itself, ‘which it would not
havehad,if! hadsimply done’nothing."He
notedthathis letiei to the JudiciaryComimI
teerepomidthe JudicialConference’svoteto
defer -..

Among thejudgeswhosignedthe letterwas
‘Gilbert S. Merritt, 6th Circuit Court of Ap
pials iti Cincinnati,winch coversKeniudcy.
Z.exingtonRerald-Leader,October6, 1989’

BOOK
REVIEW

Federal Habeas Corpus
Practice and Procedure
1988
The Michie Company
$130.00

Kathleen Kallaher

While it is a cliche to call a treatise "the Bible" on a specific subject,nowhereis that
phrasemore appropriate than in discussingJamesLiebman’s work, FederalHabeas
CorpusPracticeandProcedure.If you arepresentlypracticing in federal courtonhabeas
corpuscases or anticipate your practice extendingto that area in the future, I strongly
urge you to purchasethesevolumes and refer to them often during your work. James
Liebman beganhis researchand analysisof the federal habeascorpusprocessin 1980
after joining thestaffof theNAACP Legal DefenseandEducationalFund,Inc. Liebman
beganteaching at Columbia University Schoolof Law in 1986, where hecontinued his
work on federal habeas corpus. The result of this lengthy project is surely the most
completeyet practical guide to handlingfederal habeascorpuspetitions everpublished.

Probably themost valuable aspectof this bookis the sheer number of topics discussed
andtheorganizationof the of thosesubjects.Thisbookis extremely userfriendly. There
are8 major subjectscoveredfrom timing of thehabeastopastjudgmentproceedingsand
appeals. Eachmajor part is then broken down into chapterswhich are in turn broken
down into sectionsandsubsections,becomingmore andmorespecificandnarrow. This
format plus thecommonsensedescriptive phrasesusedfor eachparticular topic makeit
very easyfor the practitioner to use this book asa referenceto pinpoint and researcha
very narrow issuewith a minimum amountof time spent trying to put their handson a
sourceof information.

The book is alsoquite useful in giving litigants an explanation ofhow certainprovisions
and rules concerninghabeas corpuspractice came about from a historical perspective.
This is helpful notonly in tailoring your issuesor strategy to fit the underpinningsofthe
modemview of the GreatWrit and of the rules andproceduresthat Congressand the
courtshaveadoptedto administer it, but thishistoricalunderstandingalsogivesinterested
parties a basis for reacting to the shiftsor outright overhaulsthat have beenthreatened
in the last severalyearsby somemembersof the judiciary andCongress.

Another feature of the bookwhich makesit a godsendfor litigants in federalcourt is its
analysisof rules,proceduresand caselaw dealing with habeascorpus petitions and its
synthesis of that analysis into suggestionsfor different strategies either to overcome
impedimentsto the review of issueson their merits or in choosing andlitigating issues
in themost advantageousmanner.Liebman’s ability to offer ways to avoid thepitfalls
of habeascorpuslitigation comesnot from a purely academicstudyof habeascorpusbut
ratherfromhis ownpractice inhandling complexhabeascorpuscases.In fact, Liebman
hasrepresentednumerous deathrow inmatesin federalpost-convictionlitigation.

Not surprisingly,an addedbenefitof this book for attorneyshandling capital casesin
post-convictionis thespecificsubsectionsof many topicsdevotedspecifically to capital
casesandclients. Liebman is still interestedin capital work andlecturedat theNAACP
LegalDefenseandEductionalFund’sAnnualDeathPenaltyConferenceat Airlie House
this year.Happily, Liebman plansperiodicsupplementsto his book. This will provide
habeascorpuspractitioners with the up-to-date assistancethat Liebman’s brilliant work
in this areaprovides.

KATHLEEN KALLAHER,
Assistant Director,
KentuckyCapital ResourceCenter
Frankfort
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PUBLIC ADVOCACY COMMISSION
MEMBER REAPPOINTED

On October10,1989GovernorWilkinsonreappointedDeniseM. KeeneCertifiedPublic
Accountant,200 South Broadway, Georgetown,Kentucky 40324502863-9359to the
PublicAdvocacyCommission.Ms. Keenewasoriginally appointed in May, 1989 to fill
the vacancyleft by Helen Cleavinger. A brief interview with her follows:

Will you tell us a bit about who you are andyour background?

I am a certified public accountantworking as a sole practitioner in Georgetown,
Kentucky. I graduated from Ball StateUniversitywith a B.S.in accounting.I ammarried
to Teddy L. Keeneandhave two sons, Don andDarrelL I am the Presidentof the
Associationof RetardedCitizens/Kentucky. I considermyself an active advocatefor
individualswith disabilities. This interest isespeciallystrong becausemy younger son,
Darrell, is multi-handicapped.

Why are you willing to serveon the Public AdvocacyCommission?

I wasasked to serveon the Commissionas the representativefrom the Protection and
AdvocacyAdvisory CounciL I am willing to serve becauseof my commitmentas an
advocatefor personswith disabilities.

What do you seeasthe Department of Public Advocacy’smajor strengths and
weaknesses?

I do notconsidermyselfanauthorityonthe strengthsand weaknessesof theDepartment
of Public Advocacy.But,basedonmy limited information,I think the greatestweakness
is the inability to keep all of the staffpositions filled. Without adequatestaff it is
impossibleto respondto all the requestmadeon theDepartment.Thegreateststrength
is the impeccablecharacterandcommitmentof the staffof theDepartment.

What do you hopeto accomplish asa Public Advocacy Commissionmember?

My major goal as a commissionmemberis to inform the commissionof concernsfor
peoplewithdisabilitiesand to contributeto thecommissionin any otherway I can.

FUTURE
SEMINARS

NCDC ADVANCED CROSS-
EXAMINATION SEMINAR
Atlanta,Ga.
Spring, 1990

NLADA APPELLATE SEMINAR
April 5-7, 1990
Indianapolis,Indiana

NLADA DEFENDER MANAGE
MENT SEMINAR
May 31-Juxie2, 1990
Philadelphia,PA

DPA 18TH ANNUAL PUBLIC
DEFENDERSEMINAR
June3-5, 1990
LakeCumberlandStatePark

DPA TRIAL PRACTICE
INSTITUTE
October28-Nov.2, 1990
KY LeadershipCenter

DEPARTMENT OF PUBLIC ADVOCACY
Perimeter Park West
1264Louisville Road
Frankfort,KY 40601
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