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This is not to saythat we do not haveseriousdoubtsaboutthecon
stitutionalityof thestatutoryschemeof feesand,in particular,thecaps.
We do notknow how thelegislatureexpectsthestateto fulfill its obliga

* tion to provide indigentdefendantswith competent,effectiverepre
sentation,especiallyin capitalcases,with themeagerlimits of compensa
tion it is authorizedto pay.

S.

Additionally, we haveseriousdoubtsconcerningtheconstitutionalityof
thetotal defenderschemeunderKRS Chapter31 becauseof its lackof
uniformity, lack of adequatestatefunding,andthespeciallegislationof
someof the statutes.However,in this regardtherewereno findingsby
thetrial judge,althougha certainamountof theargumentson appealad
dressedtheconstitutionalityof thesestatutes.It is our impressionthat, if
thereis going to be a constitutionalattackuponthe presentdefendersys
tem, theprocedurewould haveto follow thepathof theschoolreform
case,Rosev. CouncilforBetterEducation,Inc.,Ky., 790 S.W. 2d 186
1989.
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FROMTHE EDiTOR: The5%cut for DPA hashit ushardasthis hasbeenalean
decadefor DPA.With anunderfundedbudgeteachyear,wealreadyoperatedno frills
in order to conductbusinessas usual.The cutbackhas affectedessentialservices
such asTheAdvocate.TheAdvocate’s specialOctoberBill of RightsIssue,while
coniplete,basbeentableduntil fundsarefoundtopublishit.Thisissueisbeingfunded
by donations,notstatefunds.

The informationandlegal thinking containedin this magazineareessentialto the
competentrepresentationof indigent defendants,and our overworkedpublic
defendersin the field, aswell asothercriminaljusticeofficials, membersof thebar,
etc., whodo nothavethetimeor the neccessyresourcestodevelopthis infonna
lion independentlyandhavecometorely onTheAdvocateto dothis for them

A legislator who calledfor an investigationinto the publication becauseof its
supposedpropagandain 1984, in lateryears sent aletter thanking theDepartment
for the help he’d receivedfrom The Advocatein his representationof a capital
defendantWehavereceivedmany lettersof this natureovertheyears.

Thisissueisvety truncatedand xeroxedinsteadof beingprinteddueto the5%cut
bacLTherewill beno Februaiy,1992, orApril, 1992 issuesunlessthereis achange
in the decisionor unlesssufficientmoneyis raisedvia donations.It takes$750 to
print,publishanddistributeanissueofthis nature.If wereceivesufficientdonations,
weprorniseaFebniaryissuefocusedonourGeneralAssembly’swork in the criminal
justiceareas.Wehopeto haveaJune,1992 issueandtoresumeourregularschedule
thereafter.

Hoping tomorrowbrings adequateresources. - Ed Monahan
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Just CompensationOf Legal ServiceFor
Indigent Defendants In CriminalCases

JAVIT V. BRADY89-CA-2360-MR andDEPARTMENT OF PUBLIC
ADVOCACYV. PILLERSDORF 90-CA-1302-MR

REVERSING AND REMANDING
WfrH DiRECTIONS - NO. 89-CA-
2360-MR
REVERSING-NO. 90-CA -1302-MR

*1*0*

BEFORE: McDONALD, MILLER and
WILHOIT, Judges.

McDONALD, JUDGE. These appeals
havebeenjoined for resolutionbecause
of theircommonsubjectmatter,namely,
"just compensation"of legalservicefor
indigent defendantsin criminal cases.

The factualbackgroundof theLavit and
Abell appealis that Michael Dean,an
indigent, was chargedwith murder a
capitaloffense,andarmedrobbeiybythe
Washington County Grand Jury.

LawyersTheodoreH. Lavit andJamesH.
Abell wereappointedby the trial court to
defendDean.an African-Americanand
life-long residentofWashington County,
who,it ischarged,robbedandmurdered
thevictim, a white man.

Thejury acquittedDeanin a trial which
startedon January20, 1988, and ended
ónlanuaiy30,1988.Thclawycrsloggcd
186 in-courthoursand 89.3out-of-court
hours,with 530miles of travel. The in-
court time was valued, pursuant to
statute,at $35per hour and out-of-court
hourswerevalued at $25 per hour. The
mileagewasvalued at 21 centsper mile.
The thai court examinedthe value of the
servicesandexpensesrenderedand ap
proved themin the sum of $8,854.The
courtfound theservicesandexpensesto
benecessary,fairandreasonable.

Lavit and Abell submitted the trial
court’s approval of the servicesandex
pensesto the Kentucky Departmentof
Public Advocacy, which refused pay

Subsequently,the trial court orderedthe
WashingtonCounty Public Defender’s
Association to pay Lavii and Abell
$1,250each,totalling S2,500.The claim
against the Washington County Fiscal
Courtwas dismissedon the ground that
it hadno obligation for the fee.

The Washington County Public
Defender’s Association, an unincor
porated association,hadonhand$7,450,
and it was to receive in the nearfuture
additional funds from the Kentucky
Departmentof Public Advocacy. Its an
nual allotment as fixed by the Depart
ment was $8,500. The associationhas
madeit clear that it in no way approves
of fees,andunder all circumstancesthe
associationdoesasdirectedby the order
of the circuit court. The association,al
though lacking sufficient funds at the
time, said theyprobablywould havebeen
able to makefull paymentfrom the addi
tional annual allotment, but the thai court
directedthem to pay only $2,500.

Lavit and Abell appealedthe denial of
theirremainingfee,which wasin the sum
of $6,354. The sole issueon appeal as
assertedby Lavii andAbell is that:

* Thenialcourtabuseditsdiscretionto
limiting appointed counsel fees to
$1,250.00perattorney in a feepetition
previously approved by the court for
$8,854.00as a result of counsel’sef
forts resulting in an acquittal of the
defendant in the underlying criminal
action for capital murderand first-de
greearmed robbery, tried beforeapetit
juryforlodays and nights.

First, wewill disposeof the constitution
al questions.Theconstitutional questions
raised under bothfederal and statecon
stitutions will not be addressedby us.
Those issuesand argumentswere not
presentedto the circuit court and 9raisedfor the first time in this appeal.
With those proceduraldefectsapparent,
wearenot permittedto review the issues.
See Kentucky Milk Marlce:ing Inc. v.
Kroger,Ky.,691 S.W.2d8931985,and
Paynev. Hall, Ky., 423 S.W.2d 530
1968.

Also, wedo not reachthe constitutional
issuesbecausethequestionbeforeuscan
be resolved on simple application of
statutory direction.

The statute to be construedis KRS
31.1704:

An attorneyundersubsection3 shall

be compensatedfor his serviceswith
regardto the ccmplexityof the issues,
the nine involved, and otherrelevant
considerations. However, he may be
compensatedat a rateno higher than
thirty-five dollars$35.00anhour for
time spentin courtand no higherthan
twenty-five dollars$25.00anhourfor
timespentoutof courtsubjectin each
caseto a maximum total fee of one
thousandtwo hundredfifty dollars
$1,250 in caseof a felony and five
hundreddollars $500 in any other
case,unlessshecourt corcernedfinds
that special circwnstanceswarrant a
higher totalfee.Emphasisadded.

The thai court refusedto find that the
defenseof Michael Dean was "special
circumstances"which would wananta
higherfee in excessof the statutory cap
of $1,250for eachlawyer. In this regard,
the trial court abusedits discretionand
erred asa matter of law. Our reasoningis
that a statute is to be construed as ii is
written to give it force and effect.
Thiernanv. Hancock,296 Ky. 223, 176
S.W.2d4181944.

We have no reluctanceIn holding that
a capital murder caseis "ipsofacto" a
specialcircumstancewithin the mean
ing of the statute so as to allow for
additional legaldefensecompensation.
Failure to so construe renders the
"special circumstances" exception
meaningless.

While the statutory hourly rates are
not In question on appeal,it behooves
us to comment that the sumsare not
commensurate with professional ser
vicesof the kind demanded by thena
ture of acapital murder case.

Bradshawv. Ball, Ky., 487 S.W.24 294
3972,is thelandmarkcasein thisfield.
TheBradshawreasoningis important to
the caseat hand,althoughit wasdecided
prior to KRS Chapter31 being adopted
and before the constitutional judicial
axnendmentof1976.Itresoundstheprin
ciples thai 1 the accusedin criminal
casesis entitled to effective repre
sentationby counsel;2 that both federal
and state constitutionsprohibit an in
digent defendant from being tried
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without counsel;and3 that the stateis
left with thechoiceof not prosecutingan
indigentdefendantwithout counselor of
providing compensationfor appointed
counsel.TheBradshawopiniongetsvery
pointed with this statementat pg. 298:

Ilisinthepublicinterestthat the ad
ministrationofcrizninaljusticeproceed
fairly, impartially, expeditiously and
efficiently. Therefore, it appears
elementalthat the public interestin the
enforcansutof criminal laws and the
constitutionalright of the indigent
defendantto counselcanbe satisfied
onlybyrequiringthestatetofurnishthe
indigent a competentattorneywhose
servicesdoes not unconstitutionally
deprivehim ofhis property withoutjusz
compensation.Emphasisadded.

It Is dear that Bra4shawmandatestwo
things:thestatemustfurnishIndigents
competent counsel; and, counsel so
fUrnished mustbepaidjustcompensa

Thecircuit court’sordçrhereinfailed to
provide for the "just compensation"
directive of Bradshawby applying the
fee limitation of KRS 31.1704,and by
failing to construe a capital murder case
as‘specialcircumstances."

Next, argumentis madethat becausethe
WashingtonPublic Defender’s Associa
tion has inadequatefunds, that fact re
quires the lawyers to acceptan amount
which is lessthanjustcompensation.The
solution is simple. If the association’s
funds are depleted,then the respective
fiscal courtmustmakeup thedifference.

Ii isplain from reading KRS Chapter31
that, if a fiscal court elects to participate

* in a-statutoryplan, then it mustseethat
the plan is effective.This is sonotonly
by legislativedirectivebut also from the
standpointof a necessarygovernmental
expense.This wasour holding in Boyle
County FiscalCourt v.Shewmaker,
App., 666 S.W.2d 759 1984.Keep in
mind that fiscalcourtsarenotrequiredby
statuteto participatein a plan to provide
servicesor funds for the defenseof in
digent defendants in criminal cases.
However,oncea fiscal court adoptsa
plan and getsthe benefitsof participa
tion, it cannot leavetheprogramstranded
without funds.

If the respective fiscal court elects to
participate in a plan but cannot financial
ly meet the funding requests required
from the currentbudget, it thenmustso

* providein futurebudgets. Ultimately, it
is the state’s financial responsibilityas
pointed out in .Bradshaw,but for pur
poseshereinthe fiscal court is respon
sible. We consequentiallyconclude that
the circuit courterred in dismissing the

WashingtonCounty Fiscal Court based
on our understandingofKRS Chapter31
andBoyle CountyFiscalCourt, supra.

Therefore, the circuit court’s order is
reversedand upon remandthe circuit
court is directedto enteran order in the
sumof $6,354forLavitandAbell against
the WashingtonCounty Fiscal Court,
jointly andseverally.

Consolidatedwith the aboveis theappeal
by the Departmentof Public Advocacy
of the judgment in favor of Attorneys
Ned Pillersdori, Derek C. Gordonand
JerryAnderson.In the Department’sap
peal weare saddledwith a similarques
tion of just compensation for legal
defense. In this case the Department
provided two public advocatesto repre
sentClawvein Jacobsin acapitalmurder
trial in Knott County. Both assigned
counsel were staff employeesof the
Department. Neither was able to try the
case;onebecauseof healthreasons;the
other, Neal Walker, wasrerovedby the
circuit courtoverobjection. Regardless,
Jacobs was without counsel,excepton
paper, and the commonwealth attorney
moved to hold the Departmentin con
tempt if new counselwasnot appqinted
in ten daysafterOctober25, 1988. This
motion was later withdrawn at a hearing.

Being unable to get acceptablestaff
counseland unable to get counselwith
the statutory case cap limiting counsel
fees, the circuit court on its own ap
pointed appellees,Ned Pillersdorf and
Derek Gordon for the defense,with un
limited compensation.Thecircuit court’s
orderheld that the$2,500for bothcowi
sel cap was "arbitrary" and unconstitu
tional. It furtherorderedtheDepartment
and theKentucky StateTreasury to com
pensatecounselat therate of$35perhour
for in-court work and $25 per hour for
out-of-court work, along with all
reasonableandnecessaryexpenses.The
circuit court’s authority to make such an
appointment and enter such an order
forms the issuein this appeal.

Subsequently,Pillersdorfwithdrewfrom
the defenseand Anderson replacedhim
by order ofthe circuit court. On April 20,
1989, Pillersdorf submitted a claim of
$962 to the Department.0 September
20, 1989,Andersonsubmitted a claim of
$7,231.25andGordon submitteda claim
ofSlO,234.01.Noneoftheseclaimswere
approved by the circuit court prior to
being presentedto the Department. The
Department refusedpayment.

By order ofJune 7,1990,thecircuit court
orderedtheDepartmentto pay theclaims
within twenty days. It is from this final
order that the Departmenthasappealed.

The Department of Public Advocacy

framesthe issueasfollows:

THE CIRCUIT COURT BELOW
LACKED BOTH STATUTORY
AUTHORITY AND JURISDICTION
TO APPOINT VOLUNTEER COUN
SEL, THE APPELLEES,AND TO
ORDER THE DEPARTMENT OF
PUBLIC ADVOCACY TO COM
PENSATE THE APPELLEES AT
THE STATUTORY HOURLY
RATES WiTH NO UMITATION ON

.THE MAXIMUM LEGAL FEES
AND EXPENSES.

Firstwe muststrugglewith thenumerous
plans offered hi KRS Chapter31 which
provide for thelegaldefensetoindigents.
Basically, if a county through its fiscal
court desiresto have some input into
operation of a programand the appoint
mentof counsel,it may dosoby selecting
aplan. Otherwise, a county may washits
handsof any involvement of delivering
suchservicesto the needyand leave it to
the Department of Public Advocacy.

A review ofthevariousplansunder KRS
Chapter 31 showsthe complexityof the
problem. The Department of Public Ad
vocacy is charged with the duty to see
that servicesareprovided to indigents in
all 120 countiesof the Commonwealth.
KRS 31.0305and6. All plansmust be
approved by the Department of Public
Advocacy.Among thevarious plans are:

a KRS31.0305,servicesrenderedby
full-time staffof Department, no fiscal
court involvement;

b KRS 31.060, * separatedefender
office now. limited to Louisville and
JeffersonCountybecaueit is a district
with more thantencircuit judges;

c KRS 31.065,public advocateestab
lishesbranchofficeseitherby full-time
staff or contract, no fiscal cowl invol
vement;

d KRS 3 1.070, contractlawyerswith
publicadvocatewithin ajudicialcircuit
appointedby public advocate,$1,000
feelimitation, nostatutory"specialcir
cwnstwices"exception,and no fiscal
courtinvolvement;

e KRS 31.160,contractlawyerswith
thefiscal courtof a countyor counties
establishingan office to provide the
services.i.e., FayetteCounty Legal
Aid;

f KRS 31.3701,public advocate’s
office established, maintained and
staffedbyfiscal court;

g KRS 31.1702fiscal courtarranges
for the serviceswith a non-profit or
ganizationof county, i.e., Washington
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CountyPublic DefendersAssociation.
The associationgetsan allotment an
nually from the Departmentof Public
Advocacypaid to the fiscal court and
thenpassedon to theassociation.

In theconsolidatedLavit andAbell ap
peal,theplanchosenby that respective
fiscalcourtwasunderKRS31.1702.In
this case,Knott County hasoptedout of
anyinvolvementfor indigent servicesby
not adoptinga plan under KRS 31.160,
andthereforerequirestheDepartmentof
PublicAdvocacyto providedtheservices
underKRS 31.065.

We are confrontedwith a legitimate
question concerningthe authonty and

tionofthecfrcuitc’ttosuppon
itsactions.Pa thesakeof this argument
we do not treat the appelleesas volun
teersin the contextthat theywereoffer
ing their servicesfreeofcharge.It isclear
they volunteeredservicesin isenseof
willingnesstoperform, if a certaincon
dition was met, namely,no cap on the
total amountof their fee.So,classifying
theappelleesasvolunteersdoesnot im
pedeour considerationof the meritsof
thisappeal

The appelleesarguethat theDepartment
is estoppedfrom taking this appealbe
causeit did not appealthecircuit court’s
originalorder appointingtheappcllees.It
is our opinion that the original order of
appointmentwaspurely interlocutoryin
nature.True, it couldhavebeenattacked
in anoriginal actionin thisCourt on the
basis that the circuit court was acting
without jurisdiction, but the
Departmentsfailure to seekthat relief in
nowaypreventsit makingsuchargument
on appeal.

* Now, to addressthe merits of the issues
beforeus.Thecircuit court,in order to be
upheld, must have acted within some
recognizedauthorityandjurisdiction,be
itby caselaw, statute or constitution.

....IJt is the duty of the legislature to
appropriate moneyfor the adequate
enforcementof criminal laws. Lthat
includesthat thestatefurnishcoun
sel whoseappointmentdoesnot con
stitutionally deprivecounselof his
property without just compensation.

As previously discussedherein, Brad-
showv. Ball, supra, setsthe paceon this
subjectandestablishesthat bothFederal

* and StateConstitutionsrequire that ef
fective and competent counsel be af
forded the indigent for their defensein
criminal cases;that it is the duty of the
legislatureto appropriate money for the
adequate enforcementof the criminal
laws. Pertinent to this appeal Bradshaw

further requires that the state furnish
counselwhoseappointmentfor service
"does not unconstitutionally deprive"
counselof hisproperty without justcom
pensation. Id. at 298.

In thecasebeforeus,counselwasinitial
ly furnished by the state through the
public advocate pursuant to KRS
31.0305andKRS 31.065.It isnot clear
from the recordwhy counselwas not
acceptableto thecircuit court. Thedefen
dant, Jacobs, made many delusional
complaintsabout the *taff attorneys as
signedfrom thepublic advocate’soffice,
suchas,counselwas involved in anas
sassinationplot with the state police
againsthim, counselas an agent of the
devil; counsel tried to make him insane;
counsel servedone God, he another;
counselwas trying to gethim to denyhis
faith, etc. lEd. Note: Yet he wasfound
competenttostandtrial.

Then the circuitcourtenteredanorderof
December19,1988,relating,"...andthe
Department of Public Advocacy being
unable to provide counsel;The Court is
informed that theHon.NedPillersdorfor
Presionsburgiswilling to acceptappoint
ment to the case,if he is assuredof ade.

* quate compensation...." The circuit court
* orderedno "cap" on the compensation

and found ‘that said capis arbitrarVand
in violation of appointedcounsels in
voluntary servituderights...."

We hold that the circuit court failed to
makefmdingsoffact sufficient to sustain -

the order.Therewasno finding that sub
stitute counsel was necessaryas con
templated under KRS 31.130. Further
more, if substitutionof counselwas indi
cated, it is the public advocatethat is
chargedwith the duty of obtainingsub
stitute counsel,not the circuit court. Id.
We have been shown no statutory or
other authority for the circuit court to
intrude asit did into the appointmentor
assignmentprocessof the Department.
Certainly therecordbeforeus doesnot
support the conclusionthat the
ment was "unable to provide counsel.
It must be rememberedthat onerepre
seined by appointedcounsel "doesnot
have a constitutionalright to be repre
sentedby anyparticularattorney, and is
not entitled to thedismissalofhis counsel

- exceptfor adequatereasonsor aclear
abuseby counsel."1-Ieriderson v. Corn
nwnwelth, Ky., 636 S.W.2d 648
1982. It hasnot beenfoundna shown
that the Departmentwasderelictin an’
way or obstinate to the extent that it
refusedto comply with the statutes.Only
then, when the Department fails or
refusedto act, and all other meansare
exhausted,may thecircuit court go out
sideof the statutory frameworkto make
suchappointments

We do not know how the legislature
expectsthe statetofulfill its obliga
tion to provide indigent defendants
with competent, effective repre
sentation,especiallyin capital cases
witht themeagerlimits of compensa
tion it is authorizedto pay.

This Is not to say thatwe do not have
serious doubts about the con
stitutionallty of the statutoryscheme
or feesand,in particular, the caps.We
do not know how the legislature ex
pectsthe stateto fulfill Its obligation to
provide Indigent defendantswith corn-
patent, effective representation,espe
cially In capital cases,with the meager
limits ot’compensatlon ft Is authorized
to pay.

Additionally, wehave seriousdoubts
concerningthe constitutionality of the
total defender scheme under KRS
Chapter 31 becauseof Its lack of
uniformity, lack of adequate state
funding, and the speciallegislationof
someof the statutes.However,In this
regard there were no findings by the
trial Judge,although acertain amount
of thearguments on appealaddressed
the constitutionality of thesestatutes.
It Is our Impression that, if there Is
going to be a constitutional attack
upon the presentdefendersystem,the
procedure would ha%e to follow the
path of the schoolreform case,Rose v.
CouncilforBeuerEduca2ion,Inc.,Ky.,
790 S.W.2d 186 1989.This pathwas
not followed, so therefore, we caimot
addressthoseissues.

For the reasonswe have addressed,we
are compelled to hold that the circuit
court was without authority to enterthe
orderof appointmenton the findings of
fact presented.The order is reversed.

WILHOIT, JUDGE, CONCURS IN
RESULT AND FILES A SEPARATE
OPINION.

WILH OIT, JUDGE,CONCURRING.
I concur in the result reachedby Judge
McDonald,but expressno opinion as to
the constitutionalityof KRS Chapter31
oranyparticularstatutewithin that Chap
ter. 1 also expressno opinion as to
whetheraproceedingsimilar to that fol
lowed in Rose v. Council for Better
Education,Inc., Ky.,_700 S.W.2d 186
1989,would be an a1 ipiate vehicle
for a "constitutional attack upon the
present defender system." This court
should refrain from giving advisory
opinions as to constitutionalquestions
not beforeusand from suggestinglegal
strategy to be used in a possible future
lawsuit.
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It seemstome that therealproblem with
thepresentstatutoryfee limitation is that
in thosecaseswhere the limitation ap
plies, fewerand fewer lawyers will be

* willing to undertaketheheavyburdenof
defendinga capitalmurderchargefor the
meagercompensationallowed. Since
Bradshawv a!4 Ky., 487 S.W.2d 294
1972,attorneysof thisCommonwealth
can"no longerberequired to acceptcourt

* appointmentsto represent indigent
criminal defendants."id. at 300.Unless
the legislative and executive branches
makeprovision to insurethat indigent
defendants chargedwith capital murder
haveeffective legal counsel, then, of
course, such defendants cannot be
prosecuted. This budding problem

* presentedby the casesbeforeus needs
promptattention by thosebrancheslesta
full-blown crisis develops in criminal
prosecution.

MILLER, JUDGE, CONCURS IN
PART AND DISSENTS IN PART BY
SEPARATEOPINION.

MILLER, JUDGE, CONCURRING
IN PART AND DISSENTING IN
PART:

IconcurinAppealNo.89-CA-2360-MR.
I dissentin AppealNo.90-CA-I 302-MR
andexpressmy viewsasfollows.

Our Constitution,of course, requires
that a citizen subjectedto prosecution
beaffordedcompetentcounsel,andthis
implies paid counsel,SeeBradshawv.
Ball, Ky., 487 S.W.2d2941972.It is

* peculiarlywithin the province of the
judiciary to insurethat every prosecu.
tion conforms to this constitutional
mandate,just asall constitutionalman
datesderive their protectionfrom the

* judiciary. I do not view the enactment
of Kentucky Revised StatuteKRS
Chapter31 "Departmentof PublicAd
wocacy" as abridging this inherent
power and responsibility of the
judiciary. At best,I view the creationof
the Department of Public Advocacy
department as a statutorymeasureto
assurea reservoirof counselandper
hapsamorelimited reservoirofmoney
from whichjudges may draw upon in
dealingwiththeburgeoningincreaseof
indigent defendants.The enactmentis
supplementaryto and not in lieu of
time-honoredprecedentof requiring
serviceof membersofthe bar. For that
matter, the legislaturecould not con
stitutionally encroachupon this in
herent function of the judiciary. Ken
nicky Constitution 27 and 28.

I concludethe trial judgewassquarely
within his authority in appointingNed
PillersdorfandDerekGordontounder
take ihe defenseof ClawveniJacobs
and directing payment of their

reasonablefeeby thedepartment.It is,
of course,the responsibilityof the Ex
ecutiveBranch to seethat counselare
adequatelypaid. In this regard,theEx
ecunveBranchis clothed with both the
power to prosecuteand the purse from
which to assurepayment of indigent
defense.Whetherthe ExecutiveBranch
fulfills this responsibilitythrough the
departmentor extraneousmeansis of
noconcernof the judiciary the tact is,
it mustbe fulfilled. In this case,where
thedepartmentfailedto offer adefense
ofJacobs,thetrial judgewaswithinhis
powerin directingthat competentpaid
counselbe afforded at the expenseof
the ExecutiveBranch. Moreover, the
court was at liberty to utilize all
reasonably appropriate meansto com
pel payment.I would affirm on this
appeal No.90-CA-1302-MR.

[EMPHASISADDED.]

FOOTNOTES

3M anasidebutforaddedinfonnauort,anobjec
tion was withdrawn concerningthe circuit
coon’sappointing Lavu and Abel, although
Lavit was hired by the defendant’s motherand
paid Sl000.Nopartyto the original ac*icn orzn
this action has objected so the circuit court’s
appointmentof Livit andAbel] on the grounds
or any disqualification they have possessed
either by statute or case law. Therefore, for the
purposes of this appeal, Lavn andAbel] were
legally entitled andqualificd to accept the circuit
court £ appointment for the defense.
2j appears from the recordthat the defendant.
Jacobs,refusedto cooperalewith various other
staff lawyers assigned to his case. One staff
lawyer had defendedJacobssuccessfullyin the

but was now considered unacceptableto

31t would have been more foithnght for the
commonwealth’sattorney to movefor dismissal
of the indictmentcii the groundsthatthestatehad
not provided Jacobs with counsel.

4Thetrial coon orderedthe public advocateto
provide new counsel for Jacobs at a tune when
Jacobs was still representedby AttorneyWalker
from the Department. Walker was not removed
as counseluntil November23,1988. Walkers
motionfor reconsiderationof the orderremoving
him was deniedon December13,1988. Six days
later the toil coonenteredits order appointing
PiliersdorfandGordon.

5Cf Morton v. CcnvnonwealthKy.,_S.W.2d
_renderedAugust29, 1991.

CHOOSING LAWYERS...

Inconceivableas it may seem,imaginethat
a Kentucky Supreme Court justice is
chargedwith a capital cnme.Would he set
tle for a lawyer who gave out a tavern’s
phone numberfor his businessnumber?
Would he acceptanattorneywho hadbeen
suspendedfor neglectingclient’s matters?
Would he stand still for an attorney who
forgot it wasa deathpenalty case?

It’s unthinkable that any justice would ac
ceptsuch an attorney.But if the shoeis cii
anotherfellow’s foot, the script changes.
Kentucky’s justices have taken few
measures to keep lawyers listing those
descriptionsfront representingpeoplewho
facethe death penalty. Indeed,five men on
Kentucky’s death row were represented by
lawyers whoweredisbarredor suspendedor
resigned undertestesci disbanneni.

Furthermore, Chief Justice Robert F.
Stephenscontendsthereis no conelazum
betweenthe lawyers’ unethical conductand
their death penalty woik. He even says,
"There’s a lot of quality lawyers that get
disbaned." That’s an extraordinaryclaim
considering that disciplineoflawyers israre
ii Kentucky, end last year only six were
forcedtostoppracticinglaw.

The problemof inadequaterepresentationin
capital cases is a costlyone that raises
seriousethicalquesticiis.Toopoortopayfor
top-flightcounsel,manydefendantsare rep
resentedby inexperiencedor evenincom
petentlawyers. That regulailyleadstocostly
petitionsfor ie*riais.

Kenwcky’arecordincapitalcasesarguesfor
the adoption of standardsthatwould require
defensecounselin such casesto have sub
stantial prior trial experiencein serious
felony cases.Ohio has adoptedstandards
alongthoselinesandTennesseehassimilar
ones under consideration.The American
Bar Association’s Guidelines for the Ap
pointrnent and Performanceof Counselin
Death Penalty Casesare evenmore com
prehensive.

The failure of manystates,includingKen
tucky, to address the problemis an argument
in favor of a federalcompetencystandard.
One that appeared briefly In this year’s
federalcrime bill would havereqtnred a
lawyer assignedto represent someone
chargedwith a capital crimeto have prac
ticedfelony criminal lawfor five yearsand
to have participatedin at leasttwohcsnicide
cases.

Even though the provision failed, there’s
nothing keeping the Kentucky Supreme
Court from establishingasimilar standard.
Nothing, thatis, exceptapathy.

Couratr4eurnalEditorial.Nov. 18.1990
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CatchingUp With CurrentRealities

Chapter31 NeedsRevisionandFull Funding

A. IN 1972STATEWIDE
SYSTEM REPLACED
FORMER COERCED
REPRESENTATION

Kentucky’sstatewidepublic defenderef
fort beganin 1972aftersignificantlegal
challengestothecoercionof membersof
the bar to represent indigentscharged
with a crime without beingcompensated.

B. LmGA’rIoN WHICH
PRECEDED THE 1972
STATE WIDE SYSTEM

hi 1948 it wasdeterminedthat indigents
accused of a crime could not be
prosecutedwithout representationfrom
counsel.Fromthenon,the Kentucky Bar
was foice.dtorepresentindigentswithout
receiving any compensation.Attorneys
who felt it unfairfor a cowtto forcethem
towork far freebeganto litigate challen
gesto this systemof coerced,uncornpen
sated appointments.After a seriesof
litigation efforts, Bradshaw v. Ball
decided this issuein Kentucky. A sum
inaiy of the significant casesfollows in
chronological order.

1948Kentucky’s highestcourt held that
an attorneymustbe appointedfor a per
son chargedwith a felony and too poor
to hire his or herown counsel.Gholson
v. Commonwealth,212S.W.2d537Ky.
1948,

March 1966 In Warner,. Common
wealth, 400 S.W.2d 209 Ky. 1966 the
Court refused an appealfor compcnsa
tion by anattorneywhowasappointedto
representan indigent in an Rcr 1L42
proeedingin Mason County. It was
recognizedthat theburdenon attorneys
to provide legal representation to in
digents without compensationwas ap
proaching being so unfair as to be
onerous. The Court did note that the
Kentucky Governor’s Task Force on
Criminal Justice"has studied the prob

1cm of legal representationfor the in
digent andhas given considerationto a
plan of state-paidcompensationfor as
signed counsel."Id. The Court thought
there was merit in this concept,andsaid
"We think it appropriate for the time to
defer to legislativeaction." Id. at 212.

January 1967 In Jones v. Common
wealth, 411 S.W.2d 37 Ky. 1967 the
appointedcounselfor the defcndantin
his JeffersonCountyRcr 11.42proceed
ing requestedthe appellatecourt to order
thestateto "reimbursehim for hisout-of-
pocket expense in the typing and
duplicating of thebrieffor Jonóson this
appeal."Id. at 38. The court saw this
request the sameas a requestfor a fee,
and said it was disposedto defer to
legislativeaction." Id.

March 1968In Comnsonwealth,Depart
men: of Corrections v. Burke, 426
S.W.2d449Ky.1968thestateappealed
an award of $1500 to attorneyFrancis
Burke for representingWalterHammer-
ahoy, an indigentcriminal defendant,in
Pike County. TheDepartmentofCorrec
tions acknowledgedthe reasonableness
of the amount but argued there wasno
statutory authority for such fees. The
Court notedthat in 1966 the legislature
madea baseappropriationof $50,000for
FY 67 andS50,000forFY 68 for public
defenderswithout furtherdirectionsothe
Court held it could not be ordered used
for attorney fees.The Courtobservedthat
increasing demands were being placed
on the Barto representindigent cnminal
defendants, and requested the General
Assembly to address this essentialcon
stitutional obligation:

We recognizethe merit in appellee’s
position and that of manyother attor
neyswho are performinganabsolutely
essentialand valuable public service.
They are beingcompelledto perform
work for thegovernment without com
pensation.We cannotrefrain from ex
pressing the wish that other depart
ments of governmentrecognizethis
grave problem and take appropriate
steps, ashasbeendonein otherslates,

to rectify thesituation.Id. at451.

May 1970 In Jonesv. Commonwealth,
457 S.W.2d 627 Ky. 1970 iwo attor
neyswereappointedtoseparatelyrepre
sent 2 indigentco-defendantsin Jeffer
sonCounty.After the stial, the two mar
neysunsuccessfullyrequestedthe trial
court to order the county to pay them
attorney fees.

Frustrated,thecourtreviewedits patient
encouragementof the legislature to act.
The 1970 legislature had passedSB 261
which "made a limited approachto a
solution." However, Governor Nunn
vetoed it since it was believed "to fall
short of providing a satisfactory solu
tion.

According to the Court "since the
providingof counselfor indigentdefen
darnsin criminal prosecutionsin thestate
courts is an obligation imposedon the
stateby the constitutionsit would appear
that thepaymentof reasonablecompen
sation to such counselwould be in the
category of a essentialgovernmental
expense.if so,the lack of an appropria
tion would notbea barto ajudicial order
forpayment." id. at 632.

The court urged the Bar to protect the
interestsof its members:

ChiefJusticeStephensIn hisMarch14,
1990 speechto the General Assembly
said

There] is the needfor more full-time
public defenders and a generousin
creasein the compensationof these
dedicatedand hard working men and
women.While theirs is not a "popular"
cause,the Department of Public Ad
vocacytmely servesasachampion and
sentinel of our most cherishedlegal
principle-innocentuntil provenguilty.
Theirs is an invaluable dedicationto
public service without which many
would bedeniedaccessto justice.
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It occwsso us alsothat theKentucky
Bar Associationshould be the most
interestedin protecting its members
fromthe burdensandsacrificesof op
inssivedemandsupon themto repre
sent indigents. Hopeful that the Bar
Associationwill take action and that
acceptablesolutions to the problem
may be forthcoming,we shallcontinue
kr the presentso defer any judicial
action.Id.

June 1972 In Slavejis v. Common
wealth, 481 S.W.2d 650 Ky. 1972,a
Madison county indigent criminal
defendantcasewhere counselwas ap
pointed, the court reiteratedits 1970
Jonesviewpoint.

September1972 In Brad.thawv. Ball.
487 S,W.2d294Ky.1972thecourthad
reachedits limit. Two casesinvolving
aucwne’feesfor attorneysforcedto rep
resentmdigentdefendantsin Campbell
aridJeffersoncountieswereconsolidated
and the court termedthe issue,"the in
telaableconditionthat developedby the
past failure ci the state to compensate
attorneys who aredirectedto represent
indigentcriminaldefendants.’Id. at 2%.
After ‘cony of judgmentby the lower
court, Chapter 31 was enactedby the
1972 General Assembly. No longer
could attorneysbe forced to represent
indigentsuncomnpensated.

The "duty to appropriate moneyfor the
adequateenforcementof the criminal
laws rests upon the legislative depart
ment." id. at 297.

Two decadeslater the litigation con
tinues as the compensationremains
obscenelyinadequate.

November 1991 Lavit v. Brady,
Ky.App., - S.W.2d - Nov. 8,
1991.Two appointedcounselfeecases
wereconsolidated.TheCourtofAppeals
found that a capital casewasby necessity
aspecialcircumstancewarrantya higher
statutoryfeeunderKRS 31.1704.The
Courtcommentedthatthestatutoryhour
ly rates ‘are not commensuratewith
professional services of the kind
demandedby the natureof a capital
case.

Ills clearthat Bradshawmandatestwo
things: the statemust furnish indigents
ccsnpctentcounsel;and,counselsofur
nishedmustbepaidjustcompensation."
Whenafiscal courtestablishesa public
defenderprogramunderKRS Chapter
31,itmustfund it abovethe statefunding
sothat the systemis adequatelyfunded.

‘This is not to saythat we do nothave
seriousdoubts about the constitutionality
of the statutory schemeof feesand, in
particular,thecaps.Wedonotknow how

the legislatureexpectsthe stateto fulfill
its obligation to provide indigentdefen
dants with competent, effective repre
sentation, especially in capital cases,
with the meagerlimits of compensation
it isauthorizedto pay.

‘Additionally, we have serious doubts
concerningthe constitutionality of the
Iota] defenderschemeunderKRS Chap
ter 31 becauseof its lack of uniformity,
lack of adequatestate funding, and the
speciallegislationof someof thestatutes.
However, in this regard therewere no
findings by the trial judge, althougha
certainamountof the argumentson ap
peal addressedthe constitutionality of
thesestatutes.It isour impressionthat,if
thereisgoingtobe a constitutionalattack
upon the presentdefendàsystem, the
procedurewould haveto follow the path
of theschoolreformcase,Rosev. Cows-
cii for Better Edwasion,Inc., Ky., 790
S.W.2d 1861989.

C. PIECEMEAL AMENDING
OF KRS CHAPTER 31

SINCE 1972

Chapter31 hasbeenamended12 times
in a piecemealfashion since its 3972
enactment. A summaryof the changes,
thesponsors,andthevotesof thosechan
gesover theyears are asfollows:

1.1972 Chapter31,HE 461 with Ken
ton, Graves andSwinfordsponsors,was
enactedby thefollowing vote:
House60-18;Senate26-5

2.1974 SB 256, sponsoredby Gentry,
amendingChapter 31,passedby the fol
lowing vote: House 67-5; Senate31-1.
The majorchangeswere:

a the Secretaryof Justice rather than
the Governorappoints the Public Ad
vocate.

b funding for countyprogramswas
changedfrom $14,000percircuitjudge
to $.40percapita.

3.1976 SB 266 sponsoredby Garret&
Pratherpassedwith the following vote:
House 74-6; Senate24-1. Its changes
includedi

a added responsibility of those ac
cused of a mental statewhich could
causeincarceration.

b suit for recoveryof money from a
defendantmust be brought in 5 years
insteadofwithin 10 years.

4. 1976 NB 370 sponsored by Givhan
passedby a votein the Houseof 72-2and
in theSenateof36-0.It addedan affidavit

of indigencyto KRS 31.120,

5. 1978 SB 289 sj,onsoredby Garrett
passed82-15inthel4ouseand34-I inthe
Senate.Its changesincluded:

a addingP & A responsibilities;

b changingthe name to public ad
vocacy.

6. 1978 SB 207 sponsoredby Garrett
passedthe House60-24 and the Senate
29-0.11raIsedthe hourly ratesfrom$20
to$25andfrom$301o$35andthemax-
mum amount ‘far a felony case from
$l000to$1250anditcreatedanew
sectioncreditingrecoupedmoneyto the
Department.

7. 1980 RB 609 sponsored by
RichardsonpassedtheHouse87-5 and
theSenate21-0did minorhousecleaning.

8. 1980 SB 376 sponsoredby Berry
passedthe House by 69-20 and the
Senateby 29-1.Ii created a P & A Ad
visory Board;permittedthe purchaseof
malpracticeinsurance.

9. 1980 HB424sponsoredbyWilliams,
DeFalaise, Guenthner, Ileiringer,
Holbrook, Van Horn passedthe House
64-8 and the Senate24-5. It addedinto
KRS 31.120the primafade evidence
standards for when a person is not in
digent, andcreatedanewsectionto make
parents of juveniles liable for attorney
fees.

10. 1982 HE 770 sponsored by
ThomasonandKenton passedtheHouse

While candidatesand electedofficials
promiseanddeliver increasedbudgets
for prosecutonuland law enforcement
efforts,support for public defendersis
waning.Salariesfor full and part-time
public defendersare low.

We recognize the importance of
prosecutors,law enforcementofficials
and others in furthering thecauseof
justice.However,in the final analysis,
the task of protecting the accused
usually falls upon appointeddefense
counsel.They shoulderthe burden of
seeingthat, in the criminal justice sys
tem,individual libertiesanddignity are
not side-steppedor cheapened.This
burden has often beenshoulderedin
the face of overwhelmingcaseloads.
public abuseand meagerpay.

- United StatesDistrict Judge Edward
H. Johnstone,in the August, 1991 Ad
vacate p.6.
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69-2 arid the Senate30-2. Its changes
indudet

acreatedapublic advocacycomnils
EOfl

b governor, riot Secretary of Justice,
appointsPublicAdvocate.

c tack the Departmentoutof the Jus
,deeCabinet.

11. 1984 RB 583 sponsored by Le
Masterpassedthe House89-2 aix! the
Senate28-1.

12. 1984 SB 159 sponsoredby Wright
passedtheHouse12-20and the Senate
30-6.It placedDPA in thePublicProtec
tion andRegulationCabinet.

13.1986HE 346sponsoredby Scorsone
and CowanpassedtheHouse92-1 and
the Senate33-0-1. It added "any legal
action which could result in thedetain
themof adefendant"to the definitionof
a seriouscrime, and it addedimeman
cipatedminor andcustodialparent lan
guage.

- D. 20 YEARS OF DRASTIC
CHANGE SINCE

ENACTMENT OF KRS
CHAPTER 31 IN 1972

The last two decadeshave seen many
significant changeswhich have affected
Kentucky’s delivery of legal servicesto
poor criminal defendants. These sig
nificant changesdemandrecognition.

1, INCREASING INFLATION

Someofthechangesarereadily apparent.
Inflation over the last 20 years hasbeen
significant. Between 1972and 1990the
Consumer Price Index has increased
213%. This level of inflation makesthe
statutory rates and maximums of 1972
and the 1978 increasesout of step with
currenteconomicrealities.

In 1972the statutory rates were $20 in
court and $30out of court. In 1991 dol
lars, thesewould be $62.50and$93.90
respectively.

2. INCREASING CAPITAL
CASELOAD AND CAPITAL-
DEFENSE PERFORMANCE
DUTIES

The deathpenaltyresponsibilitiesof the
Departmenthavecontinuouslyexploded
at all litigation levelswithout everbeing
funded by theGeneralAssembly.

To meet this life and death defense
responsibility,the Department has had

two decadesof robbing the funding for
non-capita]litigation resources.

At the same time, deathpena]ty law,
especiallytheconstitutionalpronounce
ments of the United States Supreme
Court, have created a constantlychang
ing set of substantiveand procedural
ruleswhich are increasinglycomplex and
burdensomeon the individual defender
and the statepublic.defendersystem.In,
1972, the funding levelsof Chapter31
did not contemplatecapital cases,and
funding hasnever been allotted to ac
countfor the harsh capital reality.

SeeTheDeathPeriajtyCosisMoreThan
Life, referring to a New York study
amongothers that stateslife imprison
mentcosts$600,000perpersonwhile the
deathpenalty/executioncosts $1.8 mil
lion. The AdvocateAugust, 1988p.7.

In a Northern Kentucky University ar
tide entitled The Cost of Killing
Criminals, Alan F. Blakcly, 18 Vol.1
N.KY Law Review 61, 1990,it is es
timatedthat the total costto prosecute a
Kentucky capital case runs between
$946,000and$7,354,000.

TheABA StandardsforCriminal Justice,
The DefenseFunction 1991 set out
demanding duties of capital defense
counseland call for compliancewith the
ABA "Guidelines for the Appointment
and Performanceof Counsel in Death
Penalty Cases":

Since the deathpenaltydiffers from
other criminal penaltiesin its finality,
defensecounselin a capitalcaseshould
respond to this difference by making
extraordinaryefforts on behalfof the
accused.Defensecounselshould com
ply with the ABA Guidelines for the
Appointment and Performance of
Counsel in DeathPenalty Cases.
Standard4.1.2c.

Fora discussionof theneedfor the adop
tion of Capital CaseStandardsas it ap
plies to Kentucky. SecTheAdvocaie,Vol
1O#5February 1989p.14.

When a public defendersystemis setup
and funded, it must deliberately be done
with considerationof theenormouscon
sequencesof capital litigation respon
sibilities. As the ABA Standardsfor
Criminal JusticeProvidingDefenseSer
vices1990state:

Where capitalpunishmentispermitted
in the jurisdiction, the plan shouldtake
into accountthe uniqueand time-con
suming demandsof appointedrepre
sentation in capital cases.The plan
should comply with the ABA
Guidelines for the Appointment and
Performance of Counsel in Death

PenaltyCases.5-1.1d.

3.COUNTIES NOT MEETING
THEIR OBLIGATION

"Governmenthas the responsibility to
fund the full costof quality legal repre
sentation for eligible persons...." ABA
Standardsfor Criminal Justice,Provid
usgDefenseServices,5-1.61990.

Prom its inceptionin 1972, thestatewide
public defendersystemhasneverbeen
adequatelyfunded by the legislature’s
twin funding sourcesof the state and
countygovernments.Counties,with per
hapstheexceptionsofJefferson,Fayette
and a few othercounties,havenotmet
their responsibilitiesunder Chapter31 to
fund the countypublic defendersystems
above the state’scontributionfor attor
neyfeesor for expert witnessfees.

At the sametime, no one can expect
countiesever to dothis with Kentucky’s
criminal justicesystemnowprimarily a
state-runandstate-fundedsystem.

4. EVOLUTION OFSTATEWIDE
CRIMINAL JUSTICE SYSTEM

With someexceptions,the state in the
last 2 decadeshas assumed respon
sibility for the Kentuckycriminal jus
tice system. The judicial systemis
financed by the state,not the counties.
The judiciary is not expectedto fund
itself from fines.Judging is considered
essentialandsois fundedby the general

The reality is that moneyto hire expertsii
cnmmal casesisavailableto the Common
ivealthvirtually as eli.

-ProsecutorsObsainMoneytoHireExperts,
TheAdvxaie,April, 1988 p.6

lilt is an acceptedfact that public
defendersj are woefully underpaid,
substantially less... than your col
leaguesin swrowiding states.

...Manyof youstruggle with a caseload
which exceedsany reasonablelevelof
work which could be expectedof an
attorney.

And worst of all...rnanyofyou feel that
your work...is condemnedby many as
amounting so an interferencewith the
judicial processrather thanan integral
pmof the process.

Kentucky Supreme Court Justice
JosephE. Lamben in
TheAdvocate,August 1989.
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fund of the stale. Thecountyandcom
monwealthattorneysare largely
Jluidedbythestate,not thecounties.

This statefunding mechanismexistsfor
good reason. It is nOt economically
realistic for countiesto fund a state-nm
emma]justicesystem.

This state-run,state-fundedeffort is the
trend in Kentuckyand nationwide.No
one is urging that Kentucky’s judicial
systemreturn to thedaysof countyfund
ingorofbeingnminwholeorpanbythe
counties.

5. LEGISLATING HIGHER
CASELOADSWITHOUT ADD!
TIONAL FUNDING

Not only hasthepublic defendersystem
neverbeenadequatelyfunded, it has
facedtheadditionalburdenof havingto
handlea wide variety of increasedcases
with increasinglyharsherpenaltiesas a
result of constantpenalchangesby the
legislature. This has occurred with no
additional funding with theexceptionof
additional funding provided when the
Juvenile Code wasenacted.

For instance, the socalled truth-in-sen
tencingphasecreatedby the legislature
createsmore work for the defense. It
camewithout anymorefunding. Stricter
Dlii lawshave beencreated. They have
increasedDPA’s workload with nonew
funding for DPA.

The Departmentnow is handling in ex
cessof 70,000casesand receiving on
averagebut$162funding per case.This
level of funding is near the bottom na
tionally.

A direct result of urrderfunding is that
manyDPA attorneysare handling anun
ethical numberofcases.The ABA Stand
ards for Criminal Justice,The Defense
Function,prohibit this:

Defensecounselshould not carty a
workloadthat,by reasonof its exces
sive sizeinterfereswith the rendering
ofqualityrepresentation,endangersthe
client’s interestin the speedydisposi
tion of charges,or may lead to the
breachof professional obligations.
Defensecounsel should not accept
employmentfor the ptrposeof delay
ing trial.
Standard4-3.3d.SeealsoProviding
DefenseServices,Standard5-5.3.

6.FULL-TIME DEFENSE

Somechangesin full-time defensethe
last20 yearsarelessobvious.

Nationally, the trend hasbeen towards
delivering indigent defenseservicesby

the full-time office method.Kentucky
hasnot kept up with thisevolution.

While MI-time offices havebeenestab
lished in many countiesin the last 20
years,thathasnot occurredto theextent
necessaryto keeppacewith delivering
quality representationto fellow citizens
accusedof a crime. SOofthe 120counties
still remain contract,non MI-time ef
forts.

In Kentucky the trend has likewise been
providing criminal justice servicewith
MI-time professionals.The judicial ar
ticle brought Kentucky’s court system
into the 20th Century. Chief Justice
Stephens has called for full-time
prosecutorsthroughout Kentucky. Full-
time public defenderofficesservingall
Kentuckycountiesare the inevitable fu

The ABA Criminal Justice Standards
havecalled for full-time public defense:

The legal representationplan for each
jurisdiction should provide for theser
vicesof a full-time defender organiza
tion when populationand caseloadare
sufficient to support such an organiza
tion. Multi-jurisdictional organizations
may be appropriate in rural areas.
ProvidingDefenseServices,5-12a.

7. LEGAL AND PROFES
SIONAL CHANGES

The constitutionalright to counselhas
continued to expand over these many
yearssince 3972. The level of practice
necessaryto afford clients effectiveas
sistance within national standardshas
continuedto appropriatelyrise.Doctor
ingrequiresmuch, muchmoretodaythan
in 3972. So does criminal defending.
Today, more criminal defendantsmust
be representedmore thoroughly and
morecompetently.

The ABA Criminal JusticeStandards,
The DefenseFunction 1991 and
Providing DefenseServices1990have
beensubstantiallyrevised,andChapter
31 mustbechangedtokeeppacewiththis
nationallegal thoughtanddirection.

8. POLICY TRENDS

Asweprogressasapeopleinthisstate,
themethodsfor organizingandappoint
ing leadershaschanged.Justastherehas
beenprogresstowardsindependentLot
tery Boards,lesspolitical appointmentof
University Trustees,andquality leader
ship unaffectedby politics in our essen
tial educationalsystem,sotoo the essen
tial and constitutionally-requiredright to
counseleffort in Kentucky demandslike
improvements in independenceand
quality.

The American Bar Association, the
largest voluntary professional organiza
tion in theworld, hascalled for asmuch:

1991-92 State General Fund
Dollars in Millions after 5%

$103.7

Doesnot include federal
or restrictedfunds.

to
I

I
$102

Justiceand
Prosecution
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5-1.3.ProfessiordoJindependence
aThe legal representationplan for a
jurisdiction should be designed to
guaranteethe integrityof therelation
ship betweenlawyer and client. The
plan and the lawyers serving underit
shouldbe freefrompolitical influence
andshouldbesubjectto judicial super
visiononly in thesamemaimerand to
ihesameextainasarelawyersin private
practice.Theselectionof lawyers for
specific casesshouldnotbe madeby

* the judiciary or electedofficials, but
should be arrangedfor by the ad-

* sninistratoriof the defense,assigned-
counsel and contract-for-service
programs.

* b An effective means of securing
professional independence for
defenderorganizationsis to place
responsibilityfor governancein a
board of trustees.Assigned-counsel
andcontract-for-servicecomponentsof
defendersystemshouldbegovernedby
sucha board.Provisions for size and
mannerof selectionOf boardsof trus
teesshouldassuretheir independence.
Boardsof trusteesshouldnot include

* prosecutorsor judges.The primary
functionof boardsof trusteesis to sup
port and protectthe independenceof
the defenseservicesprogram.Boards
of trusteesshould have the power to
establishgeneralpolicy for the opera
tion of defender,assigned-counseland
contract-for-serviceprogramsconsis
tentwith thesestandardsandin keeping
with the standardsof professionalcon
duct. Boards of trusteesshould be
precludedfrom interfering in the con
duct of particularcases.A majority of
the trusteeson boards shouldbemem
barsof the baradmitted to practicein

* thejurisdiction.
ABA Standardsfor Criminal Justice,
Providing DefenseServices,1990.

CURRENTUNDERFUNDING

The stateof Kentucky’s 1991-92budget
afterthe5% cutback is $8.896billion. All
of Kentucky’s criminal justice agencies
received$377million of the total state
generalfund dollars.This isbut 4.2% of
the totalstatebudget.

Kentucky indigent criminal defenseef
forts receiveda paltry .1% of the total
statebudgetandanembarrassing2.6%of
the fundingforKentuckycriminaljustice
agencies.

Kentuckyprosecutorsreceivea 3-1 fund
ing advantageoverpublic defenders.

Is the right to counselfurtheredby this
kind of division of theavailablemoney?
Not when this meansthat public
defendersand appointed attorneys in
Kentucky are underpaid and over
worked. Full-time public defendersin
Louisvillestartat S17,500.An appointed
attorney handling a Kentucky capital
casereceivèsa$2,500fee.

The statutoryratewhich is S25/$35out
of-court/in-courtis muchlower thanthe
ratesetby theKentucky FinanceCabinet
attorneyratesof $75hourlypartner/$40
hourly staffattorney.

At best,the public defenderrate ismini
mum wage.It iswhat wepay peoplewho
flip hamburgers.Yet, Kentucky fundsits
Corrections Cabinet an average of
$12,901tohouseeachstateprisoner.

Kentucky hasrecentlybuilt a stareprison
at a cost of $89,900per cell. The money
spentfor onecell is literally moremoney
than the funding 70 of Kentucky’s 120
countiesreceive for all indigent casesin
their county for an entire year.

The Kentucky Corrections Cabinet
receiveda 53% increasein its 1990-91
statefunding. Their budget jumped$76
million from $147 million to $219 mil
lion. Apparently, westand readyto fund
our securitybutnotour liberty.

In 1986the national averagefunding for
indigent defensewas $223 per case.At
that time Kentucky ranked 47th in the
nation with funding at $118 per case.In
1990, Kentucky’s average funding for
the more than70,000indigant casesand
led is but $362 per case. That includes
major felony cases,murdercases,and
capital cases.

Nationally, Kentuckyranksat the bottom
in its money allocated to counselfor the
poor. Kentucky is woefully underfund
rug its indigent accusedresponsibilities,
especially in contrastto the funding for
the prosecutors,police andcorrections.

On topof the inadequateandimbalanced
funding for Kentucky’s public defender
systemwithin thecriminaljusticesystesri
funding, theunderfundingand imbalance
areexacerbatedby the one-sidedfederal
drugmoneygrantsand federal coerfisca
tion andforfeitureproceedings.See"One
Million Dollars Given to Stateand Local
Police," TheAdvocate,April, 199l,p.SO.

In fiscal year1990,Kentucky police and
prosecutorsreceived$4,614,190.64from
civil seizures and forfeitures in drug
cases.Kentucky public defenders
receivednoneof this money.

In fiscal year 1990, police and
prosecutorsreceived$6,080,000from
drug grants under the Federal Corn
prehensiveCrimeControlAct. Kentucky
public defendersreceivedbut$100,000
of this money.Kentuckyprosecutorsand
policereceive$10for every$1 provided
public defense.Doesthatmakefor afair
fight?

As a result of thesevast newresources,
drugarrestsin Kentuckyhave skyrock
etedsince1987 - a full 134%. Not only
have the drug grants and thc confisca
tions increased the funding imbalance,
thesenew funding sourcesfor thepolice
and prosecution have put greater
demandson the underfundedKentucky
public defender system. See"Drug Ar
rests Have Skyrocketed,"TheAdvocate,
February, 1991,p. 60.

Every Defendanta Public
DefenderRepresentsis Innocent.

No onecanarguethat an innocent per
son does not have the right to be
defended well. The "Get Tough on
Crime"movementforgets that citizens
that are accusedare innocentuntil
provenguilty.

Publicdefendersdonotdefendtheguil
ty. Public defendersprotectthe rights
of men and womenwho are, to a per
son, innocent,unless proven guilty
againstthe wave of public sentiment
that criminals havemore rights than
"regularcitizens."They forgetthat the
criminalisa regularcitizenuntil proven
guilty.

hr our adversary systemofjustice,if the
public is willing to paytoprosecuteand
incarcerate,and legislatorsenactlaws
to thatend,publicdefcndersmustbe
equally fundedto defendthe innocent
citizen of charges brought against
them.

Underthe Northern KentuckyPublic
DefenderSystemwe authorize$15 per
hour out of court and $25 per hour
in-court. However due to inadequate
funding, weroutinely proratedown to
75% of the amountbilled thatreduces
the hOurly ratesto $1125outof court
and $18.75 in-court. In the past we
have prorated as low as 50% of the
ainowitbilled.

- Bob Carran,The Advocate,April,
1989 p3

LAW ENFORCERS

WE [as public defenders]we the con
servatorsof the Constitution.We are
the law enforcementofficers as we
protect those rightsand guarantees.

3daDclpdo.192$ DPAThai PsacticclnuiUUe
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IS THE RIGHT TO COUNSEL
AS VALUABLE AS SEVERAL
MILES OF ROAD?

The right to counsel,which is cnscialto
ourtwomostfundamentalvalues,ourlife
andliberty, is furtheraffrontedwhenwe
put indigentcriminal funding in context.

Nationally, in 1986 but $1 billion was
spent on the defenseof indigents in
criminal cases.OneB-2 Stealth bomber
costs$1.1 billion. We spend$36billion
a year on tobaccoproducts,and$3.3
billion each year to attendspectators
sports

Kentucky allocated $10.2million
generalfund dollars to fund its indigent
defensen 1990, and in 1991. Thai
amountwouldbuild but 4 miles of two

laneroadin Kentucky.TheUniversityof
Kentucky’sathleticbudgetof $15.9mil
lion is $5 million morethanour funding
for counsel.The 9 baseballplayers with
thehighest1991salariesat eachposition
totalled $29,608,333- more than 2-1/2
times the Kentucky fundingfor indigent
defense.

Thechiefprosecutorin aKentuckycoun
ty is paid a salaryof $67,378.Thechief
public defenderin the cotmty starts at
$35,220.

Kentucky’s criminal justice systemis
fundedat $377 million in 1991.At the
sametime, thefederal governmentspent
$557million justinKentuckyonnrihtary
ccnacts.

CONCLUSION

Cbapter3lhasneverbeenlookedazasa
whole to accountfor theseyearsof sub
stantialeconomic,policy andlegal chan
ges.

The 200th Anniversary of the 6th
Amendment right to counsel and the
100th Anniversarr of the Kentucky
Constitution’sSection11 right to coun
sel is a fitting time for accnqhensivc
reviewof thesubstanceofChaprar3l and
the funding for counselfor thepoor.

ED MONAHAN
AssistantPublic Advocate
Directorof Training
Frankfcri, KY

1991.92 State General.Fund Dollars in Millions after 5%cut *

29.3

* Doesnor includefederaor
resincted -.

DPA

172.7

90.3

744

1‘9

I

Corrections

10.2

Courts Justice Prosecution
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PUBLIC ADVOCACY: THE STEP-CHILD

OF STATE GOVERNMENT

STARTING ATTORNEY SALARIES ARE

$3,294BEHIND REGIONAL AVERAGE

Recruitingquality committedpeopleto
do public defender work can be a chal
lenge. Keepingthose peoplewhen the
payis low and the workloadheavyis an
additional challenge.Our recruitingtask
in Kentuckyhasbeenmade that much
moredifficult whenwe must competefor
curapplicantpoolWith neighboring state
public defender systemswhosesalaries
aresiliuicanrlyhigher.

* In 1989 Roy Collins, DPA Personnel
Director, published A Comparisonof
Saloriesfor GovernmentEmployeesin
the Legal Profession. His study com
pared the salary of Kentucky public
defenderswith their counterpartsin other
slates.As we approacha newbiennium
with anopportunity forlegislativereview
ofoursalarystructure,wearewithout the
aid of an updatedsalarystudy.

However,acomparisonofour 1991entry
level salary for attorneys with that of
ferednew attorneysin 1993 in five near
by statesrevealsa continuingdeficit in
the funding of our new attorneys. The
average starting salary for these five
stares is $24,894.Kentucky is $3,294
behind.

DPA attorney salariesalsofall belowthe
salariespaidotherstategovernmentat
sorneysin Kentucky.

Collins’ 1989 study lookedat salariesin
16 state public defenderprograms.The
group averagefor entry level attorneys
among those 16 states was S23,657.
Kentucky’ssalaryis still $2,057behind
that1989average.

DPA All Other
Attorney Attorneys

in Kentucky
Agencies

Slatting Salary
After OneYear

21,600
26,200

22,272
29,800

AfzcrTwoYears 31,944 32.916

There is no justifiable reasonfor this
discrepancy,though of coursethereisan
explanation.When the Departmentof
Personnelraisedthesalariesof all attor
ney classesstate-wide, the DPA, being,
as alwaysunderfunded,hadno meansto
providethe increasesto its employees.

The five percentbudget cut, recently
levied on the Department by the
Governor’s Office, ensuresthat wewill
continue to be underfundedunlessthe
legislaturerespondsto our agency’sneed
for adequatefunding.

Lawyersare not the only ones to suffer
salarydisparityat DPA. DPA secretaries
have also been deniedsalary increases
overthelast severalyears.

In 1985, the Collins’ administrationin
stituted a "reallocation" for secretaries,
moving most DPA secretariesfrom a
"Senior" level to a "PrincipaL" Though
every other agencyin state government
gave its secretariesa pay raisewith this
reallocation,the DPA did not.

On May 1, 1991 the Wilkinson ad
ministrationinstitutedagradechangefor
all state secretaries,moving most DPA
secretariesfrom Grade 9 to 10. Again,
DPA secretariesexperiencedno benefit
from thisreclassification.

This chronicunderfundingof DPA also
meanslower salariesfor thosenon-DPA
public defendersworking out of Fayette
CountyLegal Aid and JeffersonCounty
Public Defender’sOffice. In Louisville
thestartingsalaryforpublicdefersdersis
$17,500.In Lexington,ü is$18,500.

In addition, private attorneys who con
tract with the Departmentto do public
defender work are not being paid the
statutorily mandated $25 out-of-court,
and $35 in-court, becausethe money
simply isnot there.

If therightto counselunder our stateand
federalconstitution standsfor anything,
ii must stand for an adequately funded
programfor the representationof the in
digem accused.Thisrepresentationcan
not be provided freeof cost.

Public defendersandtheir supportstaff
are notaskingto be wellpaid, only to be
fairly paid. While 1990 University of
Kentucky Collegeof Law graduateshad
a median salary of $42,256,UK
graduatesworking for the DPA made
$21,600. 1990 Chasegraduateshad a
reportedmediansalaryof $33,000and
the 1990mediansalaryfor Universityof
Cincinnatigraduateswas$30,159.

In thefaceofafalteringeconcnnywemay
have no right to expectmore than that
which would being our agency topality
with other agenciesin stategovernment,
butweat leasthavearight toexpectthat.

For too long this agencyhasbeenfunded
as though it were thestep-childof state
government. Unlike other .agenciesin
stategovernment,the DPA doesnot per
mit its attorneysor investigatorsto be
reminieratedfor overtimework. At least
halfofour attorneywork forceisoverthe
.199 hour limit for compensatorytime.
Yet unlike the rest of state government,
whoseemplbyeesarepaid for overtime
in 50hourblocksafter 150hours ofcom
pensatorytimeisearned,ouragcncrdoes
not remunerate its lawyers and mves
rigators for compensatory rime. The
reason - yearsof underfunding.

Work as a public defender has its
rewards,arespectablesalaryis nor one
of them.

As notedrecently by the Court of Ap
pealsin Lava v. BradyandDepartment
of Public Advocacyv. Pilersdorf, Ky.
App., - S.W.2d - November 8,
1991, "tIlt is theduty of thelegislature
to appropriate money for the adequate
enforcementof the criminal laws." Ade
quateenforcementrequiresadequaterep
resentation.For theDPA to provide such
representationit must both attract and
keep quality staff. We simply camot
meetour constitutionalmandatewithout
sufficient funding. We hope iris
forthcoming.

REBECCA DILORETO
AssistantPublic Advocate
Recruitment Coordinator
Frankfort,Kentucky

Kwcky
Otto
Tennessee

Illinois
Missasri

21.600
29,141
25,752
24,648
25,000
23,220

DECEMBER 1991/ TheAdvocate 13



SORRY! THE ERROR IS
NOT PRESERVED

This article speaks"lawyer to lanyer."
TheKentuckySupremecourt speaksonly
throughits opinions,andnothingin this
articlepurportssosuggesttheviewof the
Court, or of the author, in anypending
orfuturecase.

TMAny case worth trying is worth
trying for the record."

Thus taught the late, great Judge
Lawrence S. Grauman of the Jefferson
Circuit Court.His messageis the theme
of this article. In my experiencemore
caseshavefailed/or lackof a contem
poraneousobjection as required in
criminal casesby RCr 9.22 thanfrom
anyotherca&se.

During my tenureasa trial judge. to the
edificationof someand thc amusement
of others, I kept on counsel table two
plastic placards: onewasstyled "How To
MakeAn Objection," andthesecondwas
a "List of 25 Proper Objections." Oc
casionally a lawyer, when asked to cx-
plain his grounds, would look down and
call our "No. 17" or "No. 23." Onewould
think that any lawyer sufficiently ad-

* vanced in his profession to be entrusted
with trial of a circuit court casewould
needno such prompting. If that is what
one would think, onewould be wrong,
which is the reason the placards were
there. So I start this article dedicatedto
the many caseslost through failure to
makea proper objection by reproducing

"HOW TO MAKE AN
OBJECTION’:

"A In OpenCourt Stateonly that you
‘object,’ and, if you can do soin oneor
two words, the reasonwhy-- the limit of
what you shouldsay ison our list.

B Approachingth.Bench:

111you wish to explain why you are
objecting, ask to approach the bench.
Explani out of the jury’s hearing.

211 the court is in doubt about the
objection, you will be askedto ap
proach the bench.

3 If you disagreewith the court’s
ruling and needto explain your reasons,
ask zo.approachthe bench.

4 Lower your voice at the bench.
- Benchconferencesmustbe out of the

hearingof the jury.

5 No colloquy with your opponent is
ever permissible. Address your
remarks only to the court.

6 Eaplain your position and stop.
Don’t argue with the judge. Don’t
show your irmation with the judge by
such devices as demanding‘except
ions’ to thecourt’sruling."

RCr 9.22is the contemporaneousobjec
tion rule. It requires"that a party, at the
time the ruling...is made or sought,
makes known to the court...hisobjec
tion...and on request of the court, his
grounds therefor." The rule further
specifiesthat "if a party hasno oppor
tunity to object...at the time..., the ab
senceof anobjectiondoesnot thereafter
prejudice him’; but, the caseshold the
party must make known his objection
within a reasonabletime, whichmeansat
thefirstreasonableopportunity.See,e.g..
Bowersv. Commonwealth,555 S.W.2d
241 Ky. 1977.

A contemporaneousobjectionmust be:

1 Sufficient. This meanssufficiently
clearto advisethetrial court of thereason
for theobjection,and to advisetheappel
late courtsof the groundsfor the objec
tion. If there is more thanone ground,it
is importantthat all be statedtoavoid the
complaintthat the appellant isnying "to
feed onecan of woirnsto the thaljudge
andanotherto the appellatecourt. Ken
nedy v. Commonwealth,544S.W.2d219,
222Ky. 1977.

2 Timely.A partycannotawaitthever
dict of the jury beforepresentinganob
jection to matters that occurred during

the trial. Patrick v. Commonwealth,436
S.W.2d 69 Ky. 1969. And, certainly,
raisingthequestionforthefirsttimeina
motionandgroundsfor anewtrial is too
late. Hood v. Commonwealth,448
S.W.2d388Ky. 1969.

3Complete.Theobjectionisnotproper
ly preservedunlesscounselgetsa ruling.
Blantonv.Commonwealth,429 S.W.2d
407Ky. 1968.If theruling is favorable,
counselmust seekwhateverfurtherrelief
the situation calls for, Whether an ad
monitionReeves v.Commonwealth,462
S.W.2d 926 Ky. 1971 or a mistrial
Jenkinsv. Commonwealth,477 S.W.2d
795 Ky. 1972.

Johnsonv.Commonwealth,505 S.W.2d
470Ky. 1974,illustrates the problem:
thejudge erred in his remarksto thejury,
butweheld the error was notpreserved
for review becausecounsel failed to
make the nature of his objectionsuffi
ciently clearstailed to get a rulingon his
objection, and failed to specifywhat ac
tion he wished the trial court to take to
cure the problem.

4 Avoid Waiver.Once an objection is
made,counselmust insist upona ruling
or else it is waived. Bell v. Common
wealth, 473 S.W.2d 820 Ky. 1971.
And, unlessa different arrangementhas
beenstipulated, everytime theproffer of
improper evidence or argument is
repeated,evenif counselhaspreviously
beenoverruledregarding the samesub
ject matter,counselmust be prepared to
renew hisobjectionsor facetheprospect
of waiver.

THE DUTY TO OBJECT

Granted, it is not alwayseasy to make a
record.Thepoint whereproper objection
crossestheline to becomeargumentative
anddisrespectfulto thecourt is adifficult
one. If the trial judge doesnot want to
hear thegroundsfor the objection. that is
hisprerogative underRCr9.22.At times
thai judges make it difficult to object,
but,difficult or not, a properobjectionis
essentialunlessthe mal court squarely
preventsit. Counselmustbepolite, con-
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541 Ky. 1988.siderate,and respectful, and still persist
ent wherethesituation requires. It is not
easyLobea goodtrial lawyer. Unlessyou
havethe skill andfortitude to confront

* thetrialjudgewhen thesituationcallsfor
it, youshouldbe lookingfor someeasier
line of worL

THE 10 OBJECTiON
COMMANDMENTS

* Thó areaswhere "failure to object"
problemsoccur and recur are far too
numerous to cover in this article. So I
havedecidedupon alaundrylist of ten,
with hopefully helpful citations on the
subject,to illustrate areas where the
readershouldbesensitiveto theproblem.
SincethereareTenCommandments,ten
hasalwysbeena goodnumberto make
memorablelists.

1 Proofofcollateralairninal activity, or
other instances of misconduct. See
Drumm v. Commonwealth,783 S.W.2d

- 380 Ky. 3990; Lantrip v. Common-
* wealth,713S.W.2d816Ky.1986,both

sexualabusecases.

2 Proof of statements by the alleged
* *.ictn inculpating the defendant,made

to otherpersons.SeeSouderv. Common
wealth, 719 S.W.2d 730 Ky. 1986, a
sexualabusecaseinvolving statementsto
mother, grandmother, and a social
worker.

3 Proofgoingto theultimate question of
guilt or innocenceratherthanrespecting
the limitations on professionalopinions
regarding mental condition. See
Hamptonv.Commonwealth,666S.W.2d
737 Ky. 3984; Pendletonv. Common
wealth,685 S.W.2d 549Ky. 1985.

*4Testiinony which fails the "Frye" test
* Frye v. UnitedStates,293F.1013D.C.

Cir. 1923 of scientific reliability. See
e.g., the child sexual abuse syndrome:
Lantrip v. Commonwealth,713 S.W.2d
816 KY’ 3986,Mitchell v. Common
wealth,777S.W.2d930Ky. 1989;tes
timony about lie detector testing: Stall-
lags v. Commonwealth,556 S.W.2d 4
Ky. 1977,Baril v. Commonwealth,612
S.W.2d739 Ky. 1981.

5 Bolstering testimony that an inves
tigating police officer or social worker
believesthestory told by the victim. See
Bussry v.Commonwealth,797 S.W.2d
483 Ky. 1990; Nugent v. Common
wealth, 639 S.W.2d 761 Ky. 3982;
Koesierv. Commonwealth,449 S.W.2d
213 Ky. 1969.

6 Investigative hearsay provided by
police officersand prosecutors."[Hjcar
say is no lesshearsaybecauseapolice
officer suppliestheevidence."SeeSan.
bornv,Commonwealth,754S.W.2d 534,

7 PretrialstatementsusedundertheJet:
nilefelt v. Commonwealth,436S.W.2d
788 Ky. 1969whensuchuseviolates
the confrontation clause.See Mayes v.
Sowders,621 F.2d8506thCir. 1980.

8 Perfunctoryexamination of child wit
nessesregarding competency.See
Gainesv. Commonwealth,728 S.W.2d

* 525 Ky. 1987; Busseyv. Common
wealth,697S.W.2d139Ky. 1985;and
Hardy v. Commonwealth,719 S.W.2d
727 Ky. 1986.

9 Joint trials where the out-of-court
statementsof aco-defendantwill beused
as evidence. See Cosby v. Common
wealth, 776S.W.2d 367Ky. 1989.

10 Comments by prosecutors in argu
ment, wherenotsupportedby admissible
evidence.SeeWagerv.Commonwealth,
751 S.W.2d28Ky. 1988.

CONCLUSION

The practiceof law is an art fomi in
which thequality of theresultsisdirectly
proportionateto theknowledgeandskill,
and, aboveall, the intensecreativeeffort,
of the lawyer involved. The evidence
admittedor excluded paintsthe picture
from which the jury extractsthe relative
truth.

The skill of the artist is exhibited in
* knowing when evidence is admissible

andwhenit isnot. Thisincludesknowing
whenand how to makeappropriateob
jections.The lawyerknowshe hasfailed
his task when the appellatecourt tells

him, "Sorry! Theerror isnotpreserved."

Warren Piece , J.m Wa,,In

CHARLES M. LEIB SON
Justice
KentuckySupremeCourt
CapitolBuilding
Frankfort, KY 40601
502564-4158

* Hon.CharlesM.I4bsonhasbeenalusuce
of the SupremeCourt of Kentuckysince
1983.Thisfollowedsevenyearson :heJe[
ferson Circuit Court. He hasbeenanad
jwicsprofessorat the UniversityofLouis.
vile Schoolof Law since1969, Leaching
KentuckyConstitutionalLaw and, before
that, Cowirooni Law and Technique.He
wasin privatepracticefor more than 20
yearsbefore taking the bench, and also
served in the Judge AdvocateGeneral
Corps.

JubsonarratdhislawdegreeCum
Laudefrom the University ofLouirville,
and more recentlyhe hasearnedanLLM
astheUniversityofVirginsaSchoolofLaw
in theJudicialProcess.

He hasbeenhonoredby:heAssociasionof
TrialLawyersofAmericahavingreceived
awardsboth asOutstandingStateAppel
late Judge in America andasOutstanding
StateTrial Judge in America.and hehas
been recognizedby election so the
AmericanLaw Instituteand the Interna
tional Academyof Trial Judges,among
others. * -

In 1979hi wasnamedJudgeoftheYearby
theLouisvileBarAssociasion,andin 1990
Kentucky’sOutstandingJudgebytheKen
tuckyBar Associaton.

Reprintedby peimissionof the artist and theLexingtonHerald-Leader,
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STARTING SALARIES FOR PUBLIC DEFENDERS IN

KENTUCKY AND 5 ADJOINING STATES

Ohio
Tennessee
Illinois
Indiana
Missouri
AVERAGE

Kentucky Public Defender
Lexington Public Defender
Louisville Public Defender

$29,141
$25,752

* $25,000
$24,648
$23,220
$24,894

$21,600
$18,500
$17,500

1990 U/L Law Graduates Median StartingSalary
1990ChaseLaw GraduatesMedian Starting Salary

$42,256
$33,000


