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Jeff Sherr

The Innocence Projects cites mistaken eyewitness identifi-
cation as the leading causes of wrongful convictions of the
innocent. The combination of this data and research done
by leading scholarsin the field has shown that isan areain
which the law has not kept in stride with the science. Law
Enforcement across the country is recognizing the need to
make changes in the way they handle eyewitnesses. Juris-
dictionsincluding New Jersey, North Carolina, Minneapalis,
Boston, Santa Clara (Calif.), and North Hampton (Mass.),
have updated their identification procedures.

In 1999, the National Institute of Justice (N1J) issued the
research report Eyewitness Evidence: A Guide for Law En-
forcement. 1n 2003, the N1J published Eyewitness Evidence:
A Trainer’s Manual for Law Enforcement. Both of these
publications provide aroad map for law enforcement for ef-
fectivereform.

The subject of mistaken eyewitness identification will be a
focus of thisand future issues of the Advocate. This month
will include an overview of the state of the caselaw in Ken-
tucky by Glenn M cClister, an article republished with per-
mission for the Christian Science Monitor, and a survey of
resourcesavailable on theinternet inanew column called At
Your Fingertips.

Also appearing:

Ten CorePrinciples: For Providing Quality Delinquency
Representation Through Indigent Defense Delivery Sys-
tems adopted by The American Council of Chief Defenders
in December of 2004.

Battered Child Syndrome. DianaMcCoy, Ph.D. discusses
litigation of casesinvolving this syndrome.

RuleAmendments. Karen Maurer analyses recent amend-
mentsto the Rulesof Criminal & Civil Procedure.

Call for nominationsfor Public Advocacy Awar dsto be pre-
sented at the DPA Annual Seminar, June 7-9 at the Galt House
inLouisville, Kentucky.
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KENTUCKY CAseLaw ON EYEWITNESS | DENTIFICATION
by Glenn S. McClister

TheFryCase: Ten Eyewitnessesfor the
Prosecution, and Every Oneof Them Mistaken

On September 22, 1934, at 7:30 on a Saturday morning, two
men robbed the Southern Deposit Bank in Russellville, Ken-
tucky. They had stolen acar in Clarksville, Tennessee on the
way to Russellville and, after the bank robbery, they aban-
doned that first car and stole a second one about six miles out
of town. Soon after taking the second car, they stopped for
gas.

At least fourteen people encountered the two robbers during
the course of that Saturday morning. Ten of those witnesses
later cameto identify the defendant at trial.

Thefirst four witnesses testified about the robbery itself and
the moments immediately following it. Witness No. 1 said
that, on the day of the robbery, the defendant was wearing a
cap, blue shirt, black shoes, solid-color pants, and that he put
on “big, brown goggles’ after entering the bank. WitnessNo.
2 testified that he got to within five steps of the defendant and
that he could identify the defendant based upon his voice and
his carriage. Witness No. 3 claimed to have come to within
two feet of the defendant. After pointing out the defendant at
trial, she was asked if she could have been mistaken. She
answered, “No, | am not certain that thisisthe man, though |
am satisfied in my own mind that heis.” Witness No. 4 said
that he came to within about 24 steps of the defendant and
that the defendant looked at him, “square in the face.”

Witness No. 5 and Witness No. 6 were the two brothers who
owned the second car, which was stolen six miles outside of
Russellville. They both testified that the defendant had said
his car had broken down and he needed aride. According to
their testimony, the defendant pointed agun at them and then
transferred money from the first car to the second. Witness
No. 7 was agas station attendant who estimated that he spent
at least ten minutes speaking to the defendant as he delivered
the gasinto the second stolen car, a Ford. When asked if he
could identify the defendant in the courtroom, Witness No. 7
pointed to the defendant and said, “this gentleman right over
there with ascar on hisface, | think, to the best of my knowl-
edge is one of those men.”

Witness No. 8identified the defendant asthe man he had seen
sitting on the far side of aFord automobile asthe Ford passed
hisplace of businessthat Saturday morning, not far fromwhere
Witness No. 7 had pumped the gas. Witness No. 9 saw the
defendant driving down a “short cut road” in the same area

around the sametime. When asked, “ if thereisany way you
could be mistaken about this,” Witness No. 9 answered, “No,
sir,” even though he had testified that he had not paid any
attention to the people in the car at the time he saw it on the
short cut road. Witness No. 10 identified the defendant as
someone who “just resembles’ the man who stole the car in
Clarksville beforetherobbery in Russellville.

Elmer Fry wasawell-known registered pharmacist workingin
his father’s store in Camden, Tennessee on the day of the
robbery. He produced fifty-five (55) alibi witnesses in his
defense. These witnesses placed Elmer Fry in Camden
throughout the eventsthat were taking place up in Russellville,
Kentucky on that Saturday morning. Indeed, they put himin
Camden from late Friday night until at least Saturday after-
noon.

The defense witnesses included a dozen farmers, grocers,
dairymen and produce sellers, three postmen, alicensed phy-
sician (who, on the morning of the robbery, wrote a prescrip-
tion for apatient who then had Mr. Fry fill it that morning), two
sheriff’s deputies and as many school teachers, a Camden
city marshal, a licensed dentist, the pastor of the Camden
M ethodist-Episcopal Church, two football players, the super-
visor of the Camden Farm Credit Bureau, abarber, the manager
of the Power & Light company, an employee of the county
registrar, and, last but not least, the disabled veteran who
served as the adjutant of the local American Legion hall.

The defense evidence also included the written prescription
and the medicine bottle alluded to above, showing a prescrip-
tion written by the doctor that Saturday morning and filled by
Elmer Fry at hisfather’s pharmacy.

The verdict? “On atrial to ajury he was convicted and his
punishment fixed at confinement in the state reformatory for
the period of hisnatural life.”

Judge Richardson, writing the opinion for the Court of Ap-
peals of Kentucky (then Kentucky’s highest court) made the
following remarks:

“The witnesses of the accused were thoroughly ac-
quainted with him and his place of business. It was not
possible for them to be mistaken in the Saturday in-
volved; or of hisidentity. On the other hand, the wit-
nesses of the Commonwealth observed the participants
intherobbery and formed their opinion of the accused’s
identity during the excitement incident to a tragic rob-
bery, and most of them, at the time, in aroom that was
poorly lighted; all of them while he was disguised with
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goggles, cap, and overalls. Whiletheir testimony bears
to impress of truth and is entitled to be regarded hon-
est and made in good faith, yet it isin reality a mere
expression of an opinion based upon the most casual
observation made under the tenseness of excitability.
It is perfectly consistent with the hypothesis of mis-
taken identity.”

And, he concluded:

“ Ashonest aswe believe the witnesses of the Com-
monwealth to bein their conviction of the correct-
ness of their identification of the accused, sifting
the whole of the evidence, with the sieve of com-
mon sense, measuring it with the compass of expe-
rience, viewing it with adisinterested and unbiased
mind, actuated by animpelling sense of our duty to
administer and enforce the law with perfect fair-
ness and justice, it is our matured view that the
verdict of thejury ispal pably against the weight of
theevidence. ... Thejudgment isreversed for anew
trial, consistent herewith.”

You can read the full story of Elmer Fry at Fry v. Common-
wealth, Ky.App., 82 SW.2d 431 (1935). Itisacautionary tale
for defense lawyers on the power of positive eyewitnesses
to sway jurors. One step in combating such evidence isto
know the law on eyewitness identifications, so we can use
that law to our clients' advantage.

* * k% *
e Show-ups

¢ Photo-lineupsand Useof Photosfor
I dentification Pretrial

e Corporeal Lineupsand Other Pretrial Encounters

¢ SixthAmendment Challenges:
Right to Counsel in Cor poreal Lineups

e |n-Court Identificationsand Related | ssues

¢ FourthAmendment Challenges:
Fruitsof Illegal Arrest

* Righttolndependent Lineup Procedure

¢ RighttoJuryInstructionson
Eyewitnessldentification

¢ Admissbility of Expert Testimony on
Eyewitnessldentification

e Directed Verdict and Other I ssues

Show-Ups

Sidhamv. Commonwealth, Ky.App., 444 SW.2d 110 (1969),
6-13-69: Show-up, in which therobbery victim wastaken to
the scene of the arrest of co-defendants, was not unduly
suggestive when held within an hour of robbery and when
exigenciesdemanded immediate identification.

Ashcraft v. Commonwealth, Ky.App., 487 SW.2d 892
(1972), 11-3-72: Show-up, wherein two co-defendantswere
the only ones present for identification at the police station,
was not excluded when there was no evidence of mistaken
identification and police needed prompt investigation of an
unsolved crime.

Myersv. Commonwealth, Ky.App., 499 S\W.2d 277 (1973),
5-18-73: Show-up identifications should be accepted with
caution.

Sweatt v. Commonwealth, Ky., 550 SW.2d 520 (1977), 4-
1-77Show-upidentification held in hospital was not the“ ap-
proved method to secure an identification” but was permis-
siblewhere, asin Sovall v. Denno, it was not known whether
the victim would recover.

Durham v. Commonwealth, Ky.App., 556 S.W.2d 170
(1977), 7-1-77: Show-up identification was not
“impermissively suggestive” under Neil v. Biggers, even
though the complaining witness was accosted at night, had
only the headlights of an automobile to see by, could not
later photo-identify the defendant out of his high school
yearbook, and the defendant was presented to the complain-
ing witnessin police custody, when show-up was held within
two hours after event and (although complaining witness
could not initially identify the defendant even then) the com-
plaining witness did finally identify the defendant after po-
lice placed a hat on his head.

Brown v. Commonwealth, Ky.App., 564 SW.2d 24 (1978),
3-17-78: Show-up, in which the witnesses were (a) taken to
the scene of the arrest of co-defendants, (b) shown co-de-
fendants standing before the headlights of a police cruiser
in handcuffs, and (c) told by police that “they thought they
had the two guys,” was not impermissively suggestive un-
der Neil v. Biggersand Manson v. Brathwaite when identifi-
cation was made within forty-five minutes after the event.
(Citing Stidham, 1969 and Jones, 1977.)

Lambv. Commonwealth, Ky.App., 1985 Ky. App. LEXIS
716, 7-25-85: The show-up identification of co-defendants
taken to the home of the witness was both suggestive and
unnecessary because no exigency existed, but was still reli-
able under the totality of the circumstances. “[C]ourts have
rarely found due process violationsin identification proce-
dures, even where extreme practices were followed and no
exigency existed.”

Continued on page 6
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Continued from page 5

Hall v. Commonwealth, Ky.App., 1990Ky. App. LEX1S42,
4-6-90: Show-up identification, in which the defendant was
presented to the witness in handcuffs in the back seat of a
police cruiser within one hour and fifteen minutes of the
event, was not impermissibly suggestive under the analysis
required by Neilsv. Biggers.

Savagev. Commonwealth, Ky., 920 SW.2d 512 (1995), 10-
19-95: The show-up was necessary under the exigencies
referred to in Sovall v. Denno and Sidham v. Common-
wealth; and, although “the show-up procedure is sugges-
tive by itsnature,” thefive Neil v. Biggers criteriawere met
even though the witness could not identify the defendant
but noticed only shared characteristics. (Cf., Riley, 1981.)

Roark v. Commonwealth, Ky., 90 SW.3d 24 (2002), 9-26-
02: Show-up identification of the defendant was reliable
under the Neil criteria, even though the witness' first de-
scriptions of her attacker were inconsistent and incompl ete,
and even though the show-up was not conducted until after
the witness had undergone hypnosisto improve her memory
of the appearance of her attacker.

Photo-Lineupsand Useof
Photosfor Identification Pretrial

Wickware v. Commonwealth, Ky.App., 444 SW.2d 272
(1969), 2-14-69: Thefact that the only photos shown to the
witness in pretrial identification were photos of the defen-
dant wasfor the jury to weigh asto credibility.

Watson v. Commonwealth, Ky.App., 444 S\W.2d 553 (1969),
6-27-69: When, five months after the robbery allegedly com-
mitted by the defendant, the Lexington Police sent photo-
graphs of the defendant in the mail asking if the witness
“could identify this as the smaller man in the robbery,” the
court ruled pursuant to Smmons v. U.S. that nothing vio-
lated the rulein that case.

Cotton v. Commonwealth, Ky.App., 454 S\W.2d 698 (1970),
3-20-70: Objections to pretrial photo-identifications were
not preserved for review because defense counsel failed to
object tothewitness' testimony at timeof trial. Photo-iden-
tification conducted wasthe same as approved of in Smmons
v.U.S

Simmons v. Commonwealth, Ky.App., 459 SW.2d 780
(1970), 11-13-70: Pretrial photo-identification of the defen-
dant was not suggestive when the witness testified at trial
that the defendant’slarge nose made him “ easy to identify.”
Wade was not applicable when the defendant was not under
arrest at thetimethe pretrial identificationswere held. (Cit-
ing Wickware, 1969.)

Pankeyv. Commonwealth, Ky.App., 485 SW.2d 513 (1972),
5-12-72: Copiesof photos used in photo-identificationswere
discoverable under RCr 7.24(2) when the testimony of the
witness was that she failed to identify the defendant at the

photo-lineup because the photos of the defendant were not
agood likeness. (Cf. Smmonsv. U.S)

Dixon v. Commonwealth, Ky.App., 505 S\W.2d 771 (1974),
2-15-74: A photo-lineup consisting of astack of 10-12 pho-
tos, which included two photos of the defendant, was not
suggestive when, under the “totality of the circumstances,”
thewitnessidentified the defendant on seeing thefirst photo
and then again on seeing the second, and had identified the
witness on the street on three prior occasions.

Rolack v. Commonwealth, Ky.App., 514 SW.2d 47 (1974),
9-13-74: The photo-identification in question met the re-
quirements of Smmons when all the pictures used were of
men of the same apparent age, weight, and height of the
defendant, had no distinctive markings on them, and no ar-
rangement of the photos suggested the defendant more than
any other.

Luckett v. Commonwealth, Ky., 550 SW.2d 517 (1977), 4-
1-77: Photo-identifications made when all the photos used
were mug shots, no morethan four were used, the defendant’s
picture showed the defendant “larger” than others, other
photos did not resemble the defendant, the defendant was
the only one shown wearing a turtleneck (part of the de-
scription given by the witness), and the mug shots had writ-
ing on the back of them, was not unduly suggestive when
thewriting included height and weight information only and
was not shown to the witness, the photos showed all per-
sons from waist up only, and one witness was unable to
identify the defendant upon first seeing the photos.

Canev. Commonwealth, Ky.App., 556 S.W.2d 902 (1977),
5-27-77: A photo-lineup, held by showing the witness a
book of mug shots of black females, was not unduly sug-
gestivewhen the“femaleimitator” co-defendantswere pho-
tographed at arrest aswomen, nothing in the procedure sug-
gested that the witness should look for men, and the co-
defendants gave every appearance of actually being women.

Jonesv. Commonwealth, Ky.App., 556 SW.2d 918 (1977),
7-15-77: The photo-lineup was impermissibly suggestive
when it consisted of six mug shots with writings visible in
the photos and the defendant’s mug shot listed his day of
arrest asone day after the event and listed the charge against
the defendant as“ROB” (robbery), and when the defendant
was one of only two to be depicted wearing a cap and the
witness | ater testified that the cap was instrumental in mak-
ing theidentification. (Cf., Luckett, 1977.)

Brown v. Commonwealth, Ky.App., 564 SW.2d 24 (1978),
3-17-78: Photo-identification with seven mug shots, show-
ing co-defendants wearing boards suspended around their
necks with the date of the event (robbery) and the initials
“ROB” on them were impermissibly suggestive and inad-
missible under Kentucky precedent (citing Colbert v. Com-
monwealth, Ky.App., 306 S.W.2d 825 (1957); Preston v. Com-

6
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monwealth, Ky.App., 406 S.\W.2d 398 (1966); and Jones, 1977)
aswell asunder federal constitutional |aw.

Moorev. Commonwealth, Ky., 569 S.W.2d 150 (1978), 7-
3-78: Photo-lineup including only two mug shots of the two
co-defendants was impermissibly suggestive.

Beecham v. Commonwealth, Ky.App., 594 S\W.2d 898
(1979), 10-26-79: Photo-identification made from “some
photographs’ including two photos of the defendant was
upheld under the “totality of the circumstances.”

Redd v. Commonwealth, Ky.App., 591 SW.2d 704 (1979),
12-7-79: Use of mug shots for photo-identification is per-
missible, but use of them for in-court identification con-
demned.

Adkinsv. Commonwealth, Ky.App., 647 S\W.2d 502 (1982),
12-17-82: Photo-identification procedures are impermissi-
bly suggestive when “elements in the photographs other
than minor variations in the physical features of the indi-
viduals pictured mislead witnesses in making their identifi-
cations.” (Citing Brown, 1978 and Jones, 1977, but cf.,
Durham, 1977 and Riley, 1981.) Notethat thecourtruledin
this case that, although the men pictured in the photos did
“not closely resemble one another,” they nevertheless “all
loosely fit the description” given by thewitness. Thisis, in
fact, the approach recommended by the experts. That is,
line-ups of any kind should follow descriptions given by the
witness, and not rather resemblance to the chief suspect.

Farley v. Commonwealth, Ky.App., 1989 Ky.App. LEXIS
102, 8-18-89: Photograph of defendant used against himin
photo-lineup was not protected by husband-wife privilege.

Ruppeev. Commonwealth, Ky., 821 SW.2d 484 (1991), 5-
9-91: When the defendant’s theory of the case was mis-
taken identification dueto an overly suggestive photo-lineup,
and one witness for the defense had testified that the defen-
dant never appeared “ scroungy or unkempt” ashedidinthe
photos, it was not error to allow apolice officer to rebut that
witness' testimony.

Sanders v. Commonwealth, Ky., 844 SW.2d 391 (1992),
11-19-92: A photo-lineup consisting of fourteen photos,
wherein two of the photos were of the defendant, was not
unduly suggestive under the “totality of the circumstances”
when the photo-lineup occurred two days after the event,
the description given by the witness was a close match to
the defendant, and the witness was confident of the identi-
fication. To beimpermissibly suggestive, apretrial identifi-
cation procedure must be so suggestive as to “give rise to
the very substantial likelihood of irreparable
misidentification.”

Edmondsv. Commonwealth, Ky., 906 S.W.2d 343 (1995),
9-21-95: The photo-lineup was not so suggestive asto lead
to“irreparablemisidentification.” (Nodetailsgiven.)

Dillinghamv. Commonwealth, Ky., 995 SW.2d 377 (1999),
6-17-99: The photo-array shown to the witness against the
defendant was not impermissibly suggestive when every-
oneinthearray was physically similar to one another and all
were clearly in custody.

Roark v. Commonwealth, Ky., 90 SW.3d 24 (2002), 9-26-
02: Witness' identification of the defendant in aphoto-lineup,
conducted after the witness had undergone hypnosis for
the purpose of improving her memory of the appearance of
her attacker, was not unduly suggestive.

Sandifer v. Commonwealth, Ky., 2004 WL 314620, 2-19-
04 (unpublished): The photo-lineup shown to the witness
was not impermissibly suggestive, despite the fact that (a)
the defendant was the only one wearing braids in his hair,
(b) the witness was instructed to ignore differences in hair
and clothing, and(c) the witness had met and spoken to the
defendant the night before, prior to the robbery.

Corporeal Lineupsand Other Pretrial Encounters

Redmon v. Commonwealth, Ky.App., 321 SW.2d 397
(1959), 2-27-59: Allegation that the police pointed out the
defendant to the witness before presenting the defendant in
alineup went to the weight of the evidence and not its ad-
missibility.

Bradley v. Commonwealth, Ky.App., 439 S.W.2d 61 (1969),
2-28-69: The lineup was held not to be unduly suggestive
when the defendant was made to wear the hat and coat used
in the event (robbery). (Cf., Durham, 1977, Jones, 1977,
Luckett, 1977, and especially Riley, 1981.)

Thomasv. Commonwealth, Ky.App., 459 SW.2d 72 (1970),
10-23-70: Pretrial irregularities, such asan improper lineup,
cannot be raised after a defendant voluntarily enters a plea
of guilty.

Davisv. Commonwealth, Ky.App., 463 SW.2d 133 (1970),
12-18-70: Introduction of testimony concerning
uncounseled lineup procedure was harmless error “beyond
reasonable doubt” (citing Chapman v. California) when
lineup was conducted less than two hours after event, wit-
ness spent three hours with defendant prior to event, and
the subsequent in-court i dentification was unequivocal . (See
also Hays, 1971, for use of Chapman v. California.)

Meekly v. Commonwealth, Ky.App., 467 SW.2d 360 (1971),
5-21-71: No showing at al by defendant that lineup was
conducted improperly.

Williams v. Commonwealth, Ky.App., 474 S\W.2d 381
(1971), 12-17-71: Objection to allegedly suggestive lineup
procedure was not preserved for review by objection at the
time of thewitness’ testimony at trial.

Continued on page 8




THE ADVOCATE

\olume 27, No. 1 February 2005

Continued from page 7

Rayburn v. Commonwealth, Ky.App., 474 S\W.2d 405
(1971), 12-17-71: There was no basisto allege that anille-
gal lineup was conducted, when the record of the trial indi-
cated that no lineup was ever held.

Leigh v. Commonwealth, Ky.App., 481 SW.2d 75 (1972),
2-4-72: Defendant’ slineup was not unduly suggestive when
composed of both light-skinned and dark-skinned black men
(one of whom was the defendant’s father, and therefore ob-
viously not in the defendant’s general age group). (Citing
Bradley, 1969.)

Reed v. Commonwealth, Ky.App., 479 SW.2d 608 (1972),
3-31-72: Objection to testimony concerning the pretrial lineup
procedure was not preserved for review when the defendant
did not object to that testimony at trial.

Johnson v. Commonwealth, Ky.App., 514 SW.2d 115 (1974),
5-31-74: 1t was not reversible error for the court to exclude
testimony that the defendant had been misidentified by oth-
ersasaculprit while standing in on other lineupsasa“filler,”
when no evidence supported the inference that the witness
pretrial identification wastherefore al so mistaken.

Herbert v. Commonwealth, Ky.App., 566 S\W.2d 798 (1978),
3-17-78: The witness and the defendant ran into each other
accidentally as defendant was being transported from an-
other floor and the witness was entering the police station.
Thewitnessimmediately identified the defendant. Thiswas
less suggestive than had the defendant been brought to the
store where robbery occurred or than had the witness been
brought to the defendant’s place of arrest. Given the wit-
ness ability to demonstrate an independent basis for his
recollection of the defendant, testimony regarding this pre-
trial identification wasadmissible.

Hockenburyv. Commonwealth, Ky., 565 SW.2d 448 (1978),
5-2-78: Objectionsto allegedly suggestive pretrial identifi-
cation procedures were dismissed in this case, based in part
upon the assumption that having agun pointed at him made
the witness' recollection of the event more reliable. The
court said, “He also looked into a gun barrel at the time he
handed over the money. Common sense dictates that such
experiences, and the actor’ sappearanceisindelibly imprinted
on the mind (sic) of the victims.” (According to psycholo-
gists, thismay or may not betrue, given anumber of factors
unknowninthiscase. SeealsoHall, 1990, wherein the same
assumption isrelied upon.)

Shanksv. Commonwealth, Ky.App., 575 SW.2d 163 (1978),
7-14-78: The lineup was not tainted when, prior to lineup,
the witnesses allegedly saw the defendant in court and the
detective pointed out the defendant to the witnesses, when
both witnesses testified that they had not seen the defen-
dant in court that day.

Silverburg v. Commonwealth, Ky., 587 SW.2d 241 (1979),
9-11-79: The trial judge acted properly in granting defen-
dant a continuance when the Commonwealth did not pro-
vide the defendant with a copy of the lineup report until the
day of trial.

Spanski v. Commonwealth, Ky., 610 S\W.2d 290 (1980),
12-16-80: Thelineup was not unduly suggestive, when both
co-defendants were present in the same lineup that included
five others, and the attorney for the defendant was present
and signed a statement to the effect that the lineup proce-
dure was fair and unobjectionable.

Wilson v. Commonwealth, Ky., 695 S.\W.2d 854 (1985), 5-
23-85: Seeing the defendant in handcuffs with co-defen-
dant at arraignment is not impermissibly suggestive when
the* Commonwealth has not arranged the confrontation and
thereisno attempt by itsagentsto indicate to the witness(es)
that ‘that’s the man.”” The lineup conducted in this case
was impermissibly suggestive, constituting a violation of
due process, when the two witnesses identified the defen-
dant at alineup in which the witnesses already knew every-
one in the lineup except the defendant. (This case has a
good explanation of the analysisto be followed.)

Sixth Amendment Challenges:
Right to Counsel in Cor poreal Lineups

Futrell v. Commonwealth, Ky.App., 437 S\W.2d 487 (1969),
1-17-69: Claim regarding illegality of a lineup conducted
without the presence of counsel inviolation of Wade, et. al.,
was not preserved for review when counsel failed to object
to testimony of the witness at trial.

Wickware v. Commonwealth, Ky.App., 444 SW.2d 272
(1969), 2-14-69: Wade did not apply when the defendant
was not under arrest at the time the witness was shown
photos of the defendant.

Bradley v. Commonwealth, Ky.App., 439 SW.2d 61 (1969),
2-28-69: Wade was not applicable retroactively to a crime
committed before that decision. (See also Bradley v. Com-
monwealth, Ky.App., 465 S.W.2d 266 (1971), and Butcher v.
Commonwealth, Ky.App., 473 S.W.2d 114 (1971).)

Sidhamv. Commonwealth, Ky.App., 444 SW.2d 110 (1969),
6-13-69: There was no right to counsel during a show-up
identification conducted one hour after event with exigent
circumstances prevailing.

Cotton v. Commonwealth, Ky.App., 454 SW.2d 698 (1970),
3-20-70: Objections to a lineup held in violation of Wade
were not preserved for review when defense counsel failed
to object to the witness' testimony at trial.

Brown v. Commonwealth, Ky.App., 458 SW.2d 444 (1970),
10-2-70: Violation of the Wade requirement to provide coun-
sel at defendant’s lineup was clearly not established when
thetrial court held an evidentiary hearing on the matter and
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testimony clearly established that the defendant had been
advised of hisright to the presence of an attorney and had
refused to request one.

Simmons v. Commonwealth, Ky.App., 459 SW.2d 780
(1970), 11-13-70: Wade does not apply to pretrial identifica-
tion procedures conducted before the arrest of the defen-
dant. (Citing Wickware, 1969.)

Davisv. Commonwealth, Ky.App., 463 S.\W.2d 133 (1970),
12-18-70: A lineup held without the presence of counsel
was improper under Wade and Gilbert. (The lineup in this
case was conducted after arrest but before indictment or
preliminary hearing. Thisisnolonger good law. See Shanks,
1978)

Lewisv. Commonwealth, Ky.App., 463 SW.2d 137 (1970),
12-18-70: Objectionsto alineup allegedly held in violation
of the Wade right to counsel at alineup were not preserved
for review when defense counsel failed to object to the tes-
timony of the witness at the time of trial. (Citing Cotton,
1970)

Haysv. Commonwealth, Ky.App., 467 SW.2d 354 (1971),
3-26-71: (pre-Kirby and Moore, not good law) The defen-
dant had a right to counsel at a police lineup once he had
been arrested. The Commonwealth did not meet its burden
of proving intelligent and voluntary waiver of counsel.

Meekly v. Commonwealth, Ky.App., 467 SW.2d 360 (1971),
5-21-71: Defendant waived hisright to counsel at lineup.

Ashcraft v. Commonwealth, Ky.App., 487 S.W.2d 892
(1972), 11-3-72: Kirby v. Illinois does not require exclusion
of testimony regarding apretrial show-up identification for
lack of counsel when co-defendants had been arrested as
suspects but not yet charged.

Rolack v. Commonwealth, Ky.App., 514 S\W.2d 47 (1974),
9-13-74: The Wade right to counsel does not apply to photo-
identifications, (Photo-identification in this case was prior
toindictment.)

Canev. Commonwealth, Ky.App., 556 S.W.2d 902 (1977),
5-27-77: Section Eleven of the Kentucky Constitution, on
the right to counsel, is co-extensive with the rights guaran-
teed by the Sixth Amendment to the United States Constitu-
tion as construed in U.S. v. Ash.  Theright of counsel does
not extend to aright to have counsel present when awitness
is shown a photo-lineup the morning of trial.

Shanksv. Commonwealth, Ky.App., 575 SW.2d 163 (1978),
7-14-78: Pursuant to Kirby v. Illinoisand Moore v. Illinois,
the right to counsel’s presence at a lineup does not attach,
prior toindictment, until the preliminary hearing.

In-Court | dentificationsand Related | ssues

Farinav. Commonwealth, Ky.App., 278 SW. 1097 (1925),
11-24-25: The use of photographs for the purpose of iden-

tifying the defendant in court was inadmissible and improper
when the availability of the defendant in the courtroom for
identification made the photo-identification incompetent as
secondary evidence.

Robertsv. Commonwealth, Ky.App., 350 SW.2d 626 (1961),
10-27-61: “Mug shots” introduced at trial required reversal
when used to imply the defendant’s bad character.

Cotton v. Commonwealth, Ky.App., 454 SW.2d 698 (1970),
3-20-70: Objections to the reliability of awitness' in-court
identification astainted by suggestive pretrial identification
procedures were not preserved for review because defense
counsel failed to object to thewitness' testimony at thetime
of trial.

Brown v. Commonwealth, Ky.App., 458 SW.2d 444 (1970),
10-2-70: In-court identifications of the defendant were clearly
not tainted by thelineup held in violation of Wade under the
reliability analysisin Neil v. Biggers.

Simmons v. Commonwealth, Ky.App., 459 S.\W.2d 780
(1970), 11-13-70: In-court identification of the defendant
was not tainted by pretrial suggestiveness when the wit-
ness testified at trial that the defendant’s large nose made
him “easy to identify.”

Davisv. Commonwealth, Ky.App., 463 SW.2d 133 (1970),
12-18-70: Pretrial identification conducted without the pres-
ence of counsel did not taint subsequent in-court identifica-
tion when the lineup identification occurred less than two
hours after the event, the witness spent more than three
hours with the defendant before the event, and the witness
in-court identification of the defendant was unequivocal.

Lewisv. Commonwealth, Ky.App., 463 SW.2d 137 (1970),
12-18-70: There was simply no showing that the in-court
identification wastainted by any pretrial identification pro-
cedure.

Francisv. Commonwealth, Ky.App., 468 S\W.2d 287 (1971),
5-28-71: The appeals court refused to reverse the convic-
tion when the trial judge denied defense request for a hear-
ing outside the presence of the jury on whether the pretrial
lineup tainted the in-court identification or whether the in-
court identification had an independent basis. The appel-
late court remanded for ahearing instead. (Note: Thisisno
longer thelaw in Kentucky, or elsewherefor that matter. See
Ray, 1977, Summit, 1977, Watkins, 1978, and most impor-
tantly Watkins v. Sowders, 449 U.S. 341, 101 S.Ct. 654, 66
L.Ed.2d 549. Summit and Watkins were appeal ed to the Su-
preme Court and the Court ruled that hearings do not have
tobeheld on pretrial taint of anin-court identification. Cross-
examination issufficient to provide the defendant an oppor-
tunity to challenge the credibility of the identification.)

Kelly v. Commonwealth, Ky.App., 474 SW.2d 63 (1971),

11-19-71: Findings of the trial court at hearing regardi ng
Continued on page 1
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taint of an in-court identification by an impermissibly sug-
gestive pretrial identification procedure is binding unless
clearly erroneous.

Murrayv. Commonwealth, Ky.App., 474 SW.2d 359 (1971),
12-17-71: Introduction of photographs of the defendant at
trial, in order to show how the witnesses had identified the
defendant, was not error even though the photos bore the
writing “ LaGrange Penitentiary” and “ Armed Robbery.” An-
other photo of defendant introduced into evidence was not
error when the photographer who took the photo was the
husband of ajuror but the juror denied discussing the case
with her husband before trial and declared that his minor
role in the trial would not effect her. (This short opinion
makes no effort to reconcile these rulings with any other
caselaw involving mug shots.) For the defendant to be seen
by the jurorsin handcuffs and shackles prior to trial was not
adenial of afair trial when all jurorstold defense counsel in
voir direthat it would not affect their decision asto guilt or
innocence.

Williams v. Commonwealth, Ky.App., 474 S.\W.2d 381
(1971), 12-17-71: The defendant was shackled during the
course of thetrial and in the presence of the jury. Reversal
was not required. (Seethiscasefor afairly comprehensive
review of the caselaw. Citing Blair v. Comm. 188 S.W. 390,
Marionv. Comm. 108 S.\W.2d 721, and Tunget v. Comm. 198
S.W.2d 785, for the appellant; and Donehy v. Comm. 186
S.\W. 161, Baylessv. U.S 200 F.2d 113 (9" Cir.1953), and Blaine
v. U.S 136 F.2d 284 (D.C.1943, for the Commonwealth.) Ob-
jection to allegedly tainted in-court identification was not
preserved for review by objection to the testimony of the
witnessat trial.

Richardson v. Commonwealth, Ky.App., 483 SW.2d 105
(1972), 3-31-72: The rationale of Smmons v. U.S. did not
apply when an evidentiary hearing clearly revealed that all
of the witnesses to identify the defendant had seen him asa
customer several times before he passed a forged check,
and the witnesses thus had more than a sufficient basis for
identification of the defendant independent of any sugges-
tivenessin the pretrial photo lineup.

Greenup v. Commonwealth, Ky.App., 489 S.\W.2d 512
(1972), 10-20-72: In-court identification of the defendant
by awitness who had failed to identify the defendant from
photographs prior to trial was “harmless beyond a reason-
abledoubt” when testimony revealed that prior failureto the

jury.

Blakemore v. Commonwealth, Ky.App., 497 SW.2d 231
(1973), 6-15-73: Defendant’s assertion that the testimony
of the only witnessto identify him at trial wastainted by the
impermissibly suggestive pretrial procedure used upon a
second witness by police, to which the first witness was an
observer, was not preserved for review by objection and, in
fact, the counsel for defendant did not even cross-examine
the witness on that matter.

Russdll v. Commonwealth, Ky.App., 490 SW.2d 726 (1973),
2-16-73: A directed verdict of acquittal was not required
when the in-court identification of the defendant was not
corroborated by identification at a pretrial identification
procedure. (See also the section entitled, “Right to Inde-
pendent Lineup.”)

Myersv. Commonwealth, Ky.App., 499 SW.2d 277 (1973),
5-18-73: Witness' testimony that hisin-court identification
of the defendant was based on both his independent recol-
lection of the event and the show-up conducted with the
defendant at the jail wasfor judge to decide regarding taint.
No abuse of discretion. Affirmed.

Brison v. Commonwealth, Ky.App., 519 SW.2d 833 (1975),
2-21-75: Thein-court identification of the defendant had an
independent basis and was, therefore, untainted by an im-
permissibly suggestive pretrial show-up, when the witness
testified that the defendant had been acustomer at hiscloth-
ing store for some time prior to the event.

Ray v. Commonwealth, Ky., 550 SW.2d 482 (1977), 2-18-
77: Failure to hold a hearing to determine whether an in-
court identification was tainted by a pretrial lineup stipu-
lated by the Commonwealth to have been improper was not
“the preferred courseto follow,” but did not requirereversal
when the witness testified about his ability to identify the
defendant and was extensively cross-examined by defense
counsel.

Brown v. Commonwealth, Ky., 551 S.\W.2d 557 (1977), 2-
18-77: In-court identification by asixteen-year-old witness,
who did not come forward until the day before thetrial and
was shown a photo of the defendant before testifying, was
not subject to review because no objection was made to her
testimony at trial.

Sweatt v. Commonwealth, Ky., 550 SW.2d 520 (1977), 4-
1-77: The in-court identification of the defendant was ad-
mi ssible when the witness had previously identified the de-
fendant at apretrial photo-lineup and demonstrated an inde-
pendent recollection of the event, even if thefirst encounter
with the defendant was a one-man show-up in the witness
hospital room. A second in-court identification by asecond
witness was not inadmissible simply because the Common-
wealth failed to disclose that the second witness had previ-
ously identified someone other than the defendant as the
culprit. (Police had not informed the prosecutor that this
had happened.)

Sephensv. Commonwealth, Ky., 550 SW.2d 524 (1977),
4-1-77: 1t was not an abuse of discretion to deny a motion
for anew trial when a witness, who could not identify the
defendant until the second day of the trial, was allowed to
then identify the defendant in court. The witness was only
one of two who identified the defendant, and other circum-
stantial evidence linked the defendant to the crime. (Keser,
1922, reversing on surprise witnesses, ruled inapplicable.)
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Summit v. Commonwealth, Ky., 550 SW.2d 548 (1977), 4-
22-77: It was harmless error to alow an officer to testify to
witness' accurate description of the defendant before wit-
ness identification of the defendant had been called into
guestion. No error for thetrial court to refuse to conduct a
suppression hearing on the in-court identification of the
defendant. (Citing Smmonsv. U.S)

Canev. Commonwealth, Ky.App., 556 S.W.2d 902 (1977),
5-27-77: Failure to conduct a hearing on the suggestive-
ness of apretrial photo-lineup shown to the witness on the
morning of trial would have required vacating a judgment
and remand for hearing (per Francis) but defense counsel
did not request one.

Jonesv. Commonwealth, Ky.App., 556 S\W.2d 918 (1977),
7-15-77: In-court testimony regarding apretrial photo-iden-
tification of the defendant wasinadmissible due to ablatant
Fourth-Amendment violation. Therefore, in-court identifi-
cation of the defendant was also improper. The case was
remanded for ahearing on the “totality of the circumstances”
surrounding possible in-court identification even though
the pretrial photo lineup was impermissibly suggestive.

Cain v. Commonwealth, Ky., 554 SW.2d 369 (1977), 7-29-
77: Both onewitness, who made apretrial misidentification,
and another witness, who voiced doubt about hisidentifica-
tion of the defendant at a lineup, gained “much corrobora-
tiveauthenticity” by the unhesitating in-court identification
of the defendant by a police officer.

Harrisv. Commonwealth, Ky.App., 556 SW.2d 669 (1977),
9-16-77: A hearing on the possibletaint of an in-court iden-
tification by asuggestive pretrial identification procedureis
preferred, but failure to hold the hearing does not warrant
reversal when the witness' subsequent testimony shows
the in-court identification to be based solely upon her
memory of the event.

Garrett v. Commonwealth, Ky., 560 S.W.2d 805 (1977), 12-
9-77: The introduction of a mug shot of the defendant, at a
trial wherein the defendant had already been identified in
court by another witness, was harmless error when thejudge
carefully removed all unnecessary markings, identifying
numbers and notations, and carefully explained his alter-
ations to the jury.

Brown v. Commonwealth, Ky.App., 564 SW.2d 24 (1978),
3-17-78: Testimony regarding the fact of an impermissibly
suggestive pretrial photo-identification isinadmissible un-
der Kentucky law (Colbert v. Commonwealth, Ky.App., 306
S.W.2d 825 (1957); Preston v. Commonweal th, Ky.App., 406
S.W.2d 398 (1966), Jones, 1977) aswell asfederal constitu-
tional law. In-court identification of the co-defendantswould
inadmissible until, on remand, the court holds a hearing to
determine the “totality of the circumstances’ under Neil v.
Biggers. A hearing was also required on the reliability of
pretrial show-up identifications by two other witnesses. (See

McCloud, 1985, for an extension of thisanalysisunder Ken-
tucky law.)

Herbert v. Commonwealth, Ky.App., 566 S.\W.2d 798 (1978),
3-17-78: In-court identification of the defendant was admis-
sible even after a questionable arrest, when the witness rec-
ognized the defendant asaformer customer, the witness had
ample opportunity to view the defendant, the witness gave
police an amazingly accurate description of the defendant’s
clothing, and theidentification wastherefore clearly the prod-
uct of an independent recollection.

Watkinsv. Commonwealth, Ky., 565 S.wW.2d 630 (1978), 5-
2-78: Failure to hold a suppression hearing to review the
identification procedures in the case, and failure to sup-
press testimony regarding any identifications, did not de-
prive defendant of afair trial. (Citing Ray, 1977.)

Moorev. Commonwealth, Ky., 569 S.W.2d 150 (1978), 7-
3-78: Itisunnecessary to remand for ahearing regarding the
reliability of anin-court identification of the defendant after
a suggestive pretrial identification procedure, when the
record on appeal is sufficient to allow the appeal court to
determine either that: 1) the pretrial identification procedure
was not suggestive (citing Coleman v. Alabama), 2) the
pretrial identification was suggestive but “necessarily so”
(citing Sovall v. Denno), 3) the pretrial identification proce-
dure was suggestive but the identification of the defendant
was neverthelessreliable (citing Nellsv. Biggers), or 4) ad-
mission of the pretrial identification testimony was harmless
error (citing Foster v. California). Ruled: in-court identifi-
cation by two witnesses reliable under Neil v. Biggers and
Manson v. Brathwaite.

Beecham v. Commonwealth, Ky.App., 594 SW.2d 898
(1979), 10-26-79: Testimony to thejury regarding a pretrial
identification and a subsequent in-court identification is
admissiblewhen the pretrial photo-identificationisreliable
under Neil v. Biggers.

Redd v. Commonwealth, Ky.App., 591 S\W.2d 704 (1979),
12-7-79: Testimony to thejury regarding pretrial identifica-
tion and subsequent in-court identification is admissible
when the photo-lineup consisted of mug shots, but reversal
was required when the trial court allowed evidence of the
defendant’s bad character to come in by way of telling the
jury that the mug shots were from past incidents in the
defendant’s life and were from other armed robberies. (See
Roberts, 1961).

Riley v. Commonwealth, Ky., 620 S.W.2d 316 (1981), 9-1-
81: In-court identification, during which the defendant was
made to wear the coat and scarf of the robber, hold the
robber’s gun, and threaten the witness with the robber’s
words, was held unduly suggestive when the witness had
failed to identify the defendant on three occasions prior to

trial.
Continued on page 12
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Brock v. Commonwealth, Ky.App., 627 S.W.2d 42 (1981),
10-30-81: In-court identification of the defendant was reli-
able in spite of the fact that the witness was exposed to a
photo of the defendant on the day of the trial and prior to
testifying. A pretrial photo-identification had been sup-
pressed by trial court, but defense counsel opened the door
to that testimony during trial.

Wilson v. Commonwealth, Ky., 695 S.W.2d 854 (1985), 5-
23-85: Failureto suppressthein-court identifications of two
witnesses, who had identified the defendant in alineup which
violated Fourteenth-Amendment due process, was harmless
error in light of overwhel ming number of identifications pro-
vided by witnesses for whom the lineup was not suggestive
and by others who did not participate in the lineup.

McCloud v. Commonwealth, Ky., 698 SW.2d 822 (1985),
10-31-85: When awitness cannot make an in-court identifi-
cation of the defendant, testimony regarding a prior photo-
identification of the defendant by the same witness is not
inadmissible on the groundsthat pretrial identifications are
only for the purpose of corroborating in-court identifica-
tions. Rather, the pretrial identification was competent, ma-
terial and relevant, and goes to the weight of the evidence.
(Thiscase should be read with Brown, 1978, which held that,
according to Colbert v. Commonwealth, Ky.App., 306 SW.2d
825 (1957), and Preston v. Commonwealth, Ky.App., 406
S.W.2d 398 (1966), when apretrial identification is sugges-
tive, neither the witness nor any other person may use the
pretrial identification to corroborate the in-court identifica-
tion.)

Gibbsv. Commonwealth, Ky.App., 723 S.W.2d 871 (1986),
11-7-86: Use of mug shots of the defendant was permissible
at trial, when only defense counsel’s inquiry into pretrial
photo display involving mug shots opened the door.

Ruppeev. Commonwealth, Ky., 754 SW.2d 852 (1988), 5-
19-88: Testimony from four different witnesses, offered to
show that the woman who identified the defendant had said
that she was unsure of her identification, was improperly
excluded from the trial as hearsay. The prior inconsistent
statements were offered not for the truth of the matter as-
serted but only to show that such statements were made.

Williams v. Commonwealth, Ky., 810 SW.2d 511 (1991),
6-6-91: Introduction at trial of a mug shot of the defendant
did not violate the three-part test of Redd, 1979 and U.S. v.
Harrington, 490 F.2d 487 (2d Cir., 1973).

Hayesv. Commonwealth, Ky.App., 837 S.\W.2d 902 (1992),
7-3-92: Thein-court identification of the defendant wasun-
tainted by an alegedly suggestive lineup procedure when
the defendant featured prominently in the witness' in-court
recollection of the event.

Davis v. Commonwealth, Ky., 899 S.\W.2d 487 (1995), 3-
23-95: The defendant wasrefused afair trial when the jury
pool was allowed to see the defendant in shackles before
voir dire when the defense counsel was allowed wide lati-
tude to inquire about possible prejudicial effect during voir
dire.

Edmondsv. Commonwealth, Ky., 906 S.W.2d 343 (1995),
9-21-95: Admission at trial of avideotape of the defendant’s
arrest, showing police in riot gear handcuffing the defen-
dant and others, patting them down, and asking them to
identify themselves, was not “inflammatory, provocative,
unnecessary, irrelevant.” (Note, however, that this was a
criminal syndicate case, requiring proof that the defendants
wereall working together.)

Perduev. Commonwealth, Ky., 916 SW.2d 148 (1995), 9-
21-95: Watkins v. Sowder s upheld both Watkins and Summit
to the effect that the Fourteenth Amendment does not re-
quireapretrial hearing on thereliability of pretrial identifica-
tions. The defendant bears the burden of seeing that sup-
pression motions go forward.

Savagev. Commonwealth, Ky., 920 S\W.2d 512 (1995), 10-
19-95: Thein-court identification of the defendant wasreli-
able under the “totality of the circumstances’ even if the
pretrial show-up identification “may or may not have been
suggestive.”

Roark v. Commonwealth, Ky., 90 SW.3d 24 (2002), 9-26-
02: In-court identification of the defendant wasreliable, even
though the witness' first descriptions of her attacker were
inconsistent and incomplete, and even though the witness
could not identify the defendant in a photo-lineup until after
she had undergone hypnosisin order to improve her memory
of the appearance of her attacker.

Fourth Amendment Challenges:
Fruitsof Illegal Arrest

Jonesv. Commonwealth, Ky.App., 556 SW.2d 918 (1977),
7-15-77: Photostaken of the defendant after arrest and used
later in apretrial photo-identification wereinadmissiblein-
asmuch asthe defendant’ s arrest on insufficient information
from aconfidential informant was patently illegal. In-court
testimony regarding the pretrial identification was also there-
foreinadmissible.

Herbert v. Commonwealth, Ky.App., 566 S.\W.2d 798 (1978),
3-17-78: In this case, in which the record does not make
possible adetermination of whether there was probabl e cause
to arrest the defendant, the resulting identification of the
defendant by the suspect is not necessarily automatically
inadmissible. Following thelanguage of Wong Sun, the court
ruled that whether the identification can still be admissible
depends upon, “whether, granting establishment of the pri-
mary illegality, the evidence to which instant objection is
made has come at by exploitation of that illegality or instead
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by means sufficiently distinguishable to be purged of the
primary taint.” Inasmuch asthe pretrial identification made
by the witness in this case was 1) the result of a pretrial
confrontation between the defendant and witness that was
completely spontaneous and unplanned and thus 2), id not
constitute the “exploitation” of an illegal arrest by police;
and inasmuch as 3) the confrontation did not add to the
witness' knowledgein any material way, nor did it effect the
accuracy of hisidentification, the in-court identification of
the defendant and the testimony regarding the pretrial iden-
tification were both admissible. (Distinguished from Jones,
1977.)

Roberts v. Commonwealth, Ky., 572 SW.2d 598 (1978),
10-10-78: The description of defendant given by three dif-
ferent witnesses, “male, white, 17 yrs, slender build, dark
green skull cap, with light blond hair sticking straight down,”
was sufficient for probable causeto arrest on afelony with-
out awarrant, and therefore the pretrial photo-identification
of the defendant was not the fruit of anillegal arrest.

Bedell v. Commonwealth, Ky., 870 SW.2d 779 (1993), 4-
22-93: Police had probable cause to detain the defendant
under the “totality of the circumstances’ when the surviv-
ing witness made a tentative identification of the defendant
from a “photopac,” where that witness described the car
driven by the assailant, and where another witness con-
firmed the description of the car given by the first witness.

Clark v. Commonwealth, Ky.App., 2003 WL 1394023, 3-
21-03 (unpublished): Police had probable causeto arrest
the defendant when the officers received face-to-face
reports from eyewitnesses at the scene, only moments
after the crime had occurred.

Right To I ndependent Lineup Procedure

Wilson v. Commonwealth, Ky., 695 S.\W.2d 854 (1985), 5-
23-85: The right of a defendant to an independent lineup
procedure is matter for the court’s discretion per Moore v.
[llinois, which (defendant argued) suggested that such a
line-up may insurethereliability of identification evidence.
No abuse of discretion to refuse such amotion in this case,
and a motion made on day of tria is untimely. Compare
Russell, 1973, wherein the defendant complained of the lack
of apretrial identification prior to anin-court identification,
and Brock, 1981, wherein the Commonwealth wasallowed to
wait until the day of the trial to show a photo-lineup to a
witness and the court said, “There could and should have
been an identification of the accused by the witness prior to
the day of the trial.” See also Pankey, 1972, wherein the
defendant wished to show photos, showing unindicted pos-
sible participantsin the robbery, to witnesses for identifica-
tion.

Lynem v. Commonwealth, Ky., 565 S.\W.2d 141 (1978), 4-
11-78: A defendant does not have a constitutional right to
his own pretrial lineup. Granting such is within the discre-

tion of thetrial court, and it issufficient to allow the validity
of the pretrial lineup conducted by police to be tested at
trial.

Right ToJury Instructionson
Eyewitnessldentification

Jonesv. Commonwealth, Ky.App., 556 S\W.2d 918 (1977),
7-15-77: It was not error to refuse an instruction on eyewit-
ness identification, when the substance of the tendered in-
struction was encompassed in the reasonable doubt instruc-
tion.

Brock v. Commonwealth, Ky.App., 627 SW.2d 42 (1981),
10-30-81: Eyewitness identification instructions are not re-
quired in Kentucky (citing Jones).

Evansv. Commonwealth, Ky., 702 S.\W.2d 424 (1986), 1-
16-86: Repeating Brock and Jones.

Admissibility of Expert Testimony on
Eyewitnessldentification

Pankey v. Commonwealth, Ky.App., 485 SW.2d 513 (1972),
5-12-72: Expert testimony, offered on appeal by avowal, re-
garding the general inaccuracy of eyewitness testimony,
without any tests having been performed on the actual wit-
nesses in the case, invaded the province of the jury and was
properly excluded

Gibbsv. Commonwealth, Ky.App., 723 SW.2d 871 (1986),
11-7-86: Issue about providing expert testimony regarding
eyewitness accuracy was not preserved for review when
counsel offered expert only for the purposes of the suppres-
sion hearing and did not also offer it at trial until after the
jury had returneditsverdict. (Thejudge evidently madethe
defense wait until the trial was over to do the avowal.)

Shaller v. Commonwealth, Ky., 969 SW.2d 706 (1998), 7-
18-98: Thetrial court’sdecision to exclude the testimony of
an expert on eyewitnessidentification was not preserved for
review when the defendant failed to offer an avowal of the
expert’stestimony.

Christiev. Commonwealth, Ky., 98 S.W.3d 485 (2002), 12-
19-02: Overruling Pankey and Gibbs, the Court ruled that
trial courts have the discretion to admit expert testimony on
the reliability of eyewitness identification, and the judge’s
refusal to hear the proffered testimony of the expert in this
case was not harmless error, especially since the possibility
of cross-racial misidentification was a serious issue in the
case.

Directed Verdict and Other | ssues

Miller v. Commonwealth, Ky.App., 206 S.W. 630 (1918),
12-10-18: It was not error for the trial court to deny the
defendant’s motion for a peremptory instruction when an
eyewitness testified that she was 150 yards away from the

defendant at the time she identified hi @Oﬁ{llﬁlud gpgggvg'&ti
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nesses testified that the eyewitness was elsewhere at the
time of the event and thus could not have even seen the
defendant. Other witnesses placed the defendant in the
general areaof the event at thetime and the credibility of the
eyewitness was “the especial province of thejury.”

Keser v. Commonwealth, Ky.App., 243 SW. 1020 (1922),
10-3-22: After ahung jury in hisfirst trial for bootlegging, a
surprise witness appeared in the defendant’s second trial
and was the only witness for the Commonwealth to testify
that the defendant was upstairs during a search of his home
at the moment that a great quantity of hard liquor came fly-
ing out of the second-story window. This testimony so
completely contradicted the testimony of other witnesses,
and was so obviously the only eyewitness evidence to in-
criminate the defendant, that the surprise of this witness
testimony warranted reversal.

Fryv. Commonwealth, Ky.App., 82 SW.2d 431 (1935), 5-
14-35: When ten witnesses claimed to have identified the
defendant as the culprit and the defendant presented fifty-
five alibi witnesses in his defense, the court ruled that the
jury’sverdict of guilty was “palpably against the weight of
the evidence.”

Davisv. Commonwealth, Ky.App., 162 SW.2d (1946), 5-
26-42: When two eyewitnesses identified the defendant as
the stranger who had passed a forged check, and the defen-
dant proved conclusively that he was living in the Johnson
City, TN, Veteran’sHome at the time, the court wrote:

“Inthiscase ... the Commonweal th undertook to prove
the guilt of the accused by evidence of identification
by strangers who saw him only once and who had no
reason to observe him particularly or remember his
characteristicsand personality, somethree months|ater.
There was some discrepancy in their description of
the man and one of them admitted a lack of positive-
ness.... We do not question the honesty of purpose or
sincerity of belief of the witnesses for the prosecu-
tion, but it is very easy to make a mistake in identity,
particularly where there was only a casual observa-
tion.”

Teer v. Commonwealth, Ky.App., 212 SW.2d 106 (1948),
6-1-48: The defendant was sufficiently identified for the case
to survive a challenge to the sufficiency of the evidence on
appeal when, even though the “detention with carnal in-
tent” occurred on a darkened porch, the single witness to
identify the defendant could recognize the defendant’s
clothes, general appearance, and peculiar mouth odor within
thirty minutes of the event.

Merritt v. Commonwealth, Ky.App., 386 S\W.2d 727 (1965),
2-5-65: The defendant was not entitled to a directed verdict
when the single eyewitness against him initially failed to
remember his height, eye color, and facial scars while de-

scribing the robber to the police, when her in-court testi-
mony was inconsistent with the description she gave to the
police, and when the defendant was the only person dressed
in street clothesin the policelineup. (The defendant’s alibi
was provided by his mother who testified that he was home
asleep at the time of the robbery.)

Matherly v. Commonwealth, Ky.App., 436 SW.2d 793
(1968), 10-18-68: The defendant was not entitled to a di-
rected verdict at trial even though he called nine alibi wit-
nesses and the Commonwealth’s case rested solely upon
the identification testimony of a single witness. Juries de-
cidetheweight to giveto testimony. (Citing Fry, 1935, which
distinguished between “disinterested alibi witnesses’ and
the “chums, the coagitators, kin folks, and the member’s of
the accused’simmediate family” who more often make up a
defendant’sdlibi.)

Wickware v. Commonwealth, Ky.App., 444 SW.2d 272
(1969), 2-14-69: The identification testimony of an eyewit-
nesswas not incredible and inadmissible as a matter of law
even though she saw the defendant for only seconds, at a
distance of 150 feet. Such factors go to weight and not
admissibility.

Burton v. Commonwealth, Ky.App., 442 S\W.2d 583 (1969),
6-27-69: The evidence was not insufficient to support a
verdict when the witness testified that he saw the defendant
leaving thewitness property at 7:30 p.m. whenit was*" dusky
dark” and described the defendant’s car as the same as the
car the defendant was arrested in (same colors, make, model,
year, and Ohio plates), when the defendant could do no
more than to ask the court to take judicial notice of the fact
that it is always “dark, dark” in Kentucky at 7:30 p.m. in
December, and his alibi consisted only of the testimony of
hiswife.

Simmons v. Commonwealth, Ky.App., 459 S.\W.2d 780
(1970), 11-13-70: The identification testimony of the eye-
witnesswas not so weak, nor the defendant’salibi so strong,
that the defendant should have been granted his motion for
directed verdict at trial.

Robinson v. Commonwealth, Ky.App., 474 SW.2d 107
(1971), 12-3-71: Inconsistencies in the identification testi-
mony of two eyewitnesses regarding their descriptions of
the defendant at the time of the event (tattoos, hat, gun)
were not sufficient as a matter of law to render their testi-
mony incredible. Such factors go to the weight and not the
admissibility of the testimony.

Sephens v. Commonwealth, Ky.App., 489 SW.2d 249
(1972), 12-15-72: To sustain a directed verdict. in a case
which rested solely upon the identification of the defendant
by asingle witnessfor the Commonwealth, the court would
have to find either, “that the testimony of the eyewitness
wasincredible asamatter of law or that the probative value
of the evidence in support of Stephens’ alibi was so conclu-
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sive and of such quality that it destroyed the probative value
of the eyewitness evidence or so impaired it that no reason-
able person could conclude that Stephens was guilty be-
yond areasonabledoubt.” Directed verdict was not required
when the eyewitness carefully described her assailant and
unequivocally identified the defendant at the police station,
hisextradition hearing, and finally in court.

Burnett v. Commonwealth, Ky.App., 523 S\W.2d 229 (1975),
4-25-75: Improper introduction at trial of defendant’s prior
felony convictionwasprejudicial and warranted reversal when
there was“areal question asto the identity of the offender.”

Smith v. Commonwealth, Ky.App., 563 S.W.2d 494 (1978),
3-3-78: The defendant’s conviction had to be reversed when
the case against him rested solely upon the in-court identifi-
cation of the defendant, all other evidence against him was
full of “too many unknowns,” and the defendant’s alibi had
been well established.

McGuirev. Commonwesalth, Ky.App., 573 SW.2d 360 (1978),
10-6-78: In this case, the Commonweal th sought to rehabili-
tate an eyewitness, (who had initialy failed to identify the
defendant in a pretrial photo-lineup), by introducing testi-
mony from the witness to the effect that he had received
threatening phone calls and was too intimidated to identify

the defendant. The court said, “ These contentions made by
the Commonwealth hold about as much water as a sieve.”
Ruled: 1) It was reversible error to admit testimony about
threats made to the witness when the witness could not say
that the defendant made the threats or caused them to be
made; 2) the police officer could not testify asan “expert” at
being able to tell when awitness hasidentified a suspect (so
that he could tell the jury that the witness' reactions to the
photo-lineup indicated that the witness did, indeed, recog-
nize the defendant, even if the witness would not say so).

Compton v. Commonwealth, Ky., 602 S.W.2d 150 (1980), 6-
3-80: Witnesses, who had failed to identify the defendant
prior to trial and who had identified other persons as the
culprit, and whose in-court identifications of the defendant
had been “buoyed up” be seeing the defendant in shackles
the day before trial and then seeing him sitting next to his
attorney on the day of trial, were neverthel ess not too weak
tojustify a“tolerably fair” trial, upon the evidenceasawhole.

Commonwealth v. Sawhill, Ky., 660 SW.2d 3(1983), 11-23-
83: Thisis currently the controlling case on the standard for
adirected verdict motion. “With the evidence viewed in the
light most favorable to the Commonwealth ....” Take careto
expect the objection that any case earlier than this one was
decided using a different standard. W

CRrRIMINAL LINEUPS GET A M AKEOVER

by Randy Dotinga
The Christian Science Monitor

Defense attorneys have doubted eyewitness testimony
throughout the annals of crime, and often with good reason:
People don’t always accurately recall what they see, even
when the stakes are huge.

Consider the playgoers who sat helplessly asAbraham Lin-
coln was shot at Ford’'s Theatre on April 14, 1865. Some
swore the assassin they watched escape across the stage
couldn’t possibly have been a man they knew well - ac-
claimed actor John Wilkes Booth.

Despite eternal questions about the reliability of memory,
criminal lineupsremain amainstay of American justice: Wit-
nesses peer at a handful of potential suspects - sometimes
in photographs, sometimes in person - and try to pick out
the culprit.

But inasmall but growing number of jurisdictions, thetradi-
tional lineup is undergoing a makeover. Armed with aca-
demic studies, defense lawyers and university researchers
say the current system, which confronts witnesses with sev-
eral potential suspects at once, is rigged against the inno-
cent.

“Witnesses compare one person to another in the lineup,
they decide who looks most like the perpetrator, and then
they decide that must be the perpetrator,” says Gary Wells,
an lowa State University psychology professor and a lead-
ing reform advocate. “ That seems like areasonable thing to
do. Theproblemisif thereal perpetrator isnot in thelineup,
there's still somebody who looks more like the perpetrator
than the others. That somebody is at great risk.”

Professor Wells and others support so-called “ sequential”
lineups, in which witnesses view each person one by one
instead of with five others. In a sequential photo lineup,
police officers place each photo in front of awitness, ask if
the person committed the crime, then pick up the photo, not
allowing the witnessto seeit again.

The witness “can’t compare one to another,” Wells says.
“The theory isthat the victim has to dig deeper to compare
each person in the lineup to their memory, not to each other.
You end up with asomewhat more conservative procedure.”

Continued on page 16
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There's a downside. Wells acknowledges that sequential
lineups produce 15 percent fewer accurate identifications,
according to some studies.

But the important point is that incorrect identifications dip
by athird, Wells says.

The validity of lineupsis hardly atrivial question, even in
these days of high-tech sleuthing.

“Much has been made of DNA and trace evidence and fiber
evidence, andthe TV programslike‘CSI’ havereally built up
the expectation of it being available in every case. But it's
not available in the majority,” says Paul Logli, state's attor-
ney for Winnebago County in lllinois. Eyewitnesstestimony
isvital, headds, “and it’simportant that there be accuracy.”

Sequential lineups are now routine in Boston and the entire
state of New Jersey, and the state of Illinois is testing the
systeminthreejurisdictions. Elsewhere, traditional lineups-
typically consisting of photos, not real people lined up be-
hind glass- remainin place.

Many prosecutors oppose mandating the reforms, which
they say will give afree passto criminals. If sequential line-
ups become routine, “it will be much more difficult for the
[witness] to offer any identification,” says JoshuaMarquis,
district attorney of Oregon’s Clatsop County, best known as
the hometo thetown of Astoria. “What we'retryingtodois
find the truth. We ought to make it easier, not make it more
difficult.”

While he agrees that lineups shouldn’t be suggestive, Mr.
Marquis says the research supporting reform is “thin”; in-
deed, some psychology experts question whether existing
studies provide enough support for sequential lineups.
Marquisismorewilling to support another reform, known as
“double blind,” in which the police officer conducting a
lineup doesn’t know which one is the actual suspect. But
even on that front, he doesn’'t accept the assumption that
cops try to influence lineups.

“There's no percentage for them in doing that,” he says.
“We don’t get bonuses for getting the wrong person con-
victed. It’'sthe worst nightmare.”

And what of wrongful convictions based on falseidentifica-
tions? Marquisisn’'t too worried about the prospect. “Hasit
happened? Yes. Isit abig problem? No.”

Defense attorneys disagree, pointing to a number of cases
like that of an Illinois man who was convicted of rape after
the victim picked him out of a lineup even though she'd
initially said the assailant had an earring and tattoo; he had
neither. DNA evidencelater cleared theman. In another case,
aWisconsin woman erroneously identified an innocent man
asher rapist, sending himto prison for 18 yearsbefore DNA
results cleared him in 2003. The victim is now an advocate
for criminal lineup reform.

“Weknow, in general, that erroneous eyewitnessidentifica-
tions are the largest single cause of wrongful convictions,”
says Rob Warden, director of Northwestern University’s
Center on Wrongful Convictions.

Ultimately, “ eyewitnessidentifications are so inaccurate that
there’s a question about whether they even ought to be
admissiblein court,” Mr. Warden adds, pointing out that lie
detector tests - generally considered to be 85 percent accu-
rate - aren’t admissiblein most American courts.

No one seems to expect that skepticism will lead to the de-
mise of criminal lineups and eyewitness testimony. But the
double-blind approach isbecoming more accepted, and some
law-enforcement officials, likelllinois'sMr. Logli, president-
elect of the National District AttorneysAssociation, arewill-
ing to accept tests of the sequential approach.

However, Logli acknowledgesthe ultimate challengefacing
the legal system’s approach to the criminal lineup: “1 don’t
know how we're going to makeit perfect.”

Reproduced with permission from the December 8, 2004
issue of The Christian Science Monitor
(Wwww.csmonitor.com). All rightsreserved. W
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Imaginetheburden of knowingthat, despiteall your legal training, innocent peoplear e probably going
toprison becauseyou can’t sparemor ethan afew hourstowork on each case.

— Lexington Herald Leader Editorial, February 16, 2005
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AT YoURrR FINGERTIPS. TiIPs oN USING THE

INTERNET TO QuickLy FIND WHAT You NEeD
by Jeff Sherr

In February, the National Legal Aid and DefendersAssocia-
tion (NLADA) and the National Association of Criminal
Defense Lawyers (NACDL) announced the opening of its
new and improved online Forensic Library at:

http://www.nlada.org/Defender/forensicg/for_lib

The web page features a wealth of resources regarding the
following topics:

Arson & Explosives

Autopsies

Bitemarks

Blood Spatter

Canines

Child Sex Allegations

Controlled Substances

DNA

Eyewitness | dentification

False Confessions

Fingerprints

Firearm Ballistics

Forensic Laboratories — Overarching I ssues
ForensicsLibrary Administration
Hair & Fibers

Handwriting

Photography

Psychiatric Risk Assessment
Serology & Bodily Fluids

Within each topic heading, you can find materials such as
briefs, motions, legidlative proposals, training resources, jury
instructions and court opinions. For example, just some of
the resources under the Eyewitness | dentification link in-
clude:

e

ABA Report 111C on Eyewitness Identification: This
2004 report includes recommendations for reform, best

practices, and summarizes the ABA'’s position on re-
search.

Proposed L egislation in Rhode Island

Online Video of New Jersey Dep. AG Linskey on their
reforms: This Streaming Videoistaken from Dep. AG Lori
Linskey’s presentation to the D.C. Council on Nov. 15,
2004. It highlights NJ s successful implementation of eye-
witness|D reform.

NIJ: Eyewitness Evidence: A Trainer’s Manual for Law
Enforcement: Publishedin 2003. Thismanual accompa-

nies the 1999 NI1J Guide and expands some of its finer
points.

People v. Franco (NY 2001): Motion and supporting
memorandafor requiring double-blind sequential proce-
duresin proposed lineup with client. By David Feige

D.C. Samplelnstructions#1: Failureto Follow Proper Pro-
cedures

Online Video of Dr. G Wells' Primer on Eyewitness ID
Research: This Streaming Video istakenfrom Dr. Gary
WEells' presentation to the D.C. Council on Nov. 15, 2004.
It highlights the counterintutive results of research on
eyewitnessID.

Trying Identification Cases: An Outline For Raising Eye-
witnessID Issues. LisaSteele, Champion, November 2004,

Page8.

The library also has a link which enables practitioners to
submit their own documents ensuring that thisresource will
continue to grow and evolve to be an invaluable tool for
criminal defense attorneys. |

It isthedaily; it isthe small; it isthe cumulative injuries of little people that we are here to protect....If we are able
to keep our democracy, there must be once commandment: THOU SHALT NOT RATION JUSTICE.

- Learned Hand

Address at the 75th anniversary celebration of the Legal Aid Society of New York, Feb. 16, 1951

_
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American Council of Chief Defenders
National Juvenile Defender Center

TeEN CoRE PRINCIPLES:
For PrRoviIDING QUALITY DELINQUENCY REPRESENTATION
THROUGH INDIGENT DEFENSE DELIVERY SYSTEMS

Preamblet
A. Goal of ThesePrinciples

TheTen Core Principlesfor Providing Quality Delinquency
Representation through Indigent Defense Delivery Systems
are developed to provide criteria by which an indigent de-
fense system may fully implement the holding of In Re:
Gault.? Counsel’s paramount responsibilities to children
charged with delinquency offenses are to zealously defend
them from the charges leveled against them and to protect
their due process rights. The Principles also serve to offer
greater guidance to the leadership of indigent defense pro-
viders as to the role of public defenders, contract attorneys
or assigned counsel in delivering zealous, comprehensive
and quality legal representation on behalf of childrenin de-
linquency proceedings as well as those prosecuted in adult
court.?

While the goal of the juvenile court has shifted in the past
decade toward a more punitive model of client accountabil-
ity and public safety, juvenile defender organizations should
reaffirm the fundamental purposes of juvenile court: (1) to
provideafair and reliable forum for adjudication; and (2) to
provide appropriate support, resources, opportunities and
treatment to assure the rehabilitation and development of
competencies of children found delinquent. Delinquency
cases are complex, and their consegquences have significant
implicationsfor children and their families. Therefore, it isof
paramount importance that children have ready access to
highly qualified, well-resourced defense counsel.

Defender organizations should further reject attempts by
courtsor by statelegislaturesto criminalize juvenile behav-
ior in order to obtain necessary services for children. Indi-
gent defense counsel should play astrong rolein determin-
ing this and other juvenilejustice related policies.

In 1995, the American Bar Association’s Juvenile Justice
Center published A Call for Justice: An Assessment of Ac-
cess to Counsel and Quality of Representation in Delin-
guency Proceedings, a national study that revealed major
failings in juvenile defense across the nation. The report
spurred the creation of the National Juvenile Defender Cen-

ter and nine regional defender centers around the country.
The National Juvenile Defender Center conducts state and
county assessments of juvenile indigent defense systems
that focus on access to counsel and measure the quality of
representation.*

B. TheRepresentation of Children and Adolescentsisa
Specialty

The Indigent Defense Delivery System must recognize that
children and adolescents are at a crucia stage of develop-
ment and that skilled juvenile delinquency defense advo-
cacy will positively impact the course of clients' livesthrough
holistic and zeal ous representation.

The Indigent Defense Delivery System must provide train-
ing regarding the stages of child and adolescent develop-
ment and the advances in brain research that confirm that
children and young adults do not possess the same cogni-
tive, emotional, decision-making or behavioral capacitiesas
adults. Expectations, at any stage of the court process, of
children accused of crimes must be individually defined ac-
cording to scientific, evidence-based practice.

Thelndigent Defense Delivery System must emphasi ze that
it isthe obligation of juvenile defense counsel to maximize
each client’s participation in hisor her own casein order to
ensure that the client understands the court process and to
facilitate the most informed decision making by the client.
The client’s minority status does not negate counsel’s obli-
gation to appropriately litigate factual and legal issues that
require judicial determination and to obtain the necessary
trial skillsto present these issues in the courtroom.

C. Indigent Defense Delivery SystemsMust Pay Particu-
lar Attention totheM ost Vulner ableand Over-Represented
Groupsof Children in theDelinquency System

Nationally, children of color are severely over-represented
at every stage of the juvenile justice process. Research has
demonstrated that involvement in the juvenile court system
increases the likelihood that a child will subsequently be
convicted and incarcerated as an adult. Defenders must work
to increase awareness of issues such as disparities in race
and class, and they must zeal ously advocatefor the elimina-
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tion of the disproportionate representation of minority youth
injuvenile courts and detention facilities.

Children with mental health and developmental disabilities
are also overrepresented in the juvenile justice system. De-
fenders must recognize mental illness and developmental
impairments, legally address these needs and secure appro-
priate assistance for these clients as an essential compo-
nent of quality legal representation.

Drug- and alcohol-dependent juveniles and those dually
diagnosed with addiction and mental health disorders are
more likely to becomeinvolved with thejuvenilejustice sys-
tem. Defenders must recognize, understand and advocate
for appropriate treatment services for these clients.

Research shows that the population of girls in the delin-
guency system is increasing, and juvenile justice system
personnel are now beginning to acknowledge that girls' is-
sues are distinct from boys'. Gender-based interventions
and the programmatic needs of girls, who have frequently
suffered from abuse and neglect, must be assessed and ap-
propriate genderbased services developed and funded.

In addition, awareness and unique advocacy are needed for
the special issues presented by lesbian, gay, bisexual and
transgender youth.

Ten Principles

1. Thelndigent Defense Delivery System UpholdsJuve-
niles’ Right to Counsel Throughout the Delinquency Pro-
cess and Recognizes The Need For Zealous Representa-
tion toProtect Children

A. Theindigent defense delivery system should ensure that
children do not waive appointment of counsel. Theindigent
defense delivery system should ensure that defense coun-
sel are assigned at the earliest possible stage of the delin-
quency proceedings.®

B. Theindigent defense delivery system recognizesthat the
delinquency processis adversarial and should provide chil-
dren with continuous legal representation throughout the
delinquency process including, but not limited to, deten-
tion, pre-trial motions or hearings, adjudication, disposition,
post-disposition, probation, appeal, expungement and seal -
ing of records.

C. Theindigent defense delivery system should include the
active participation of the private bar or conflict office when-
ever a conflict of interest arises for the primary defender
service provider.®

2. Thelndigent Defense Delivery System Recognizesthat
L egal Representation of Childrenisa Specialized Area of
theLaw

A. The indigent defense delivery system recognizes that
representing children in delinquency proceedingsisacom-
plex specialty in the law and that it is different from, but
equally as important as, the legal representation of adults.
Theindigent defense delivery system further acknowledges
the specialized nature of representing juveniles processed
as adults in transfer/waiver proceedings.”

B. Theindigent defense delivery system |leadership demon-
strates that it respects its juvenile defense team members
and that it valuesthe provision of quality, zealous and com-
prehensive delinquency representation services.

C. The indigent defense delivery system leadership recog-
nizes that delinquency representation is not a training as-
signment for new attorneys or future adult court advocates,
and it encourages experienced attorneys to provide delin-
guency representation.

3. Thelndigent Defense Delivery System SupportsQual-
ity Juvenile Delinquency Representation Through Per son-
nel and Resour ceParity?®

A. The indigent defense delivery system encourages juve-
nile representation specialization without limiting attorney
and support staff’s access to promotional progression, fi-
nancial advancement or personnel benefits.

B. Theindigent defense delivery system provides a profes-
sional work environment and adequate operational resources
such as office space, furnishings, technology, confidential
client interview areas® and current legal research tools. The
system includes juvenile representation resources in bud-
getary planning to ensure parity in the alocation of equip-
ment and resources.

4. Thelndigent Defense Delivery System UtilizesExpert
and Ancillary Servicesto Provide Quality Juvenile Defense
Services

A. The indigent defense delivery system supports requests
for essential expert services throughout the delinquency
process and whenever individual juvenile case representa-
tion requires these services for effective and quality repre-
sentation. These services include, but are not limited to,
evaluation by and testimony of mental health professionals,
education specialists, forensic evidence examiners, DNA
experts, ballistics analysis and accident reconstruction ex-
perts.

Continued on page 20
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B. Theindigent defense delivery system ensures the provi-
sion of all litigation support services necessary for the de-
livery of quality services, including, but not limited to, inter-
preters, court reporters, social workers, investigators, para-
legals and other support staff.

5. Thelndigent Defense Delivery System Super visesAt-
torneysand Saff and M onitorsWork and Caseloads

A. The leadership of the indigent defense delivery system
monitors defense counsel’s caseload to permit the render-
ing of quality representation. The workload of indigent de-
fenders, including appointed and other work, should never
be so large as to interfere with the rendering of zealous ad-
vocacy or continuing client contact nor should it lead to the
breach of ethical obligations.’® The concept of workload may
be adjusted by factors such as case complexity and avail-
able support services.

B. Whenever it is deemed appropriate, the leadership of the
indigent defense delivery system, in consultation with staff,
may adjust attorney case assignments and resourcesto guar-
antee the continued delivery of quality juvenile defense ser-
vices.

6. Thelndigent Defense Delivery System Supervisesand
Systematically Reviews Juvenile Defense Team Staff for
Quality Accordingto National, Sateand/or L ocal Perfor-
manceGuidelinesor Sandards

A. Theindigent defense delivery system provides supervi-
sion and management direction for attorneys and all team
members who provide defense representation services to
children.™

B. The leadership of the indigent defense delivery system
adopts guidelines and clearly defines the organization’s vi-
sion aswell as expectationsfor the delivery of quality legal
representation. These guidelines should be consistent with
national, state and/or local performance standards, measures
or rules.*?

C. Theindigent defense delivery system provides adminis-
trative monitoring, coaching and systematic reviews for all
attorneys and staff representing juveniles, whether contract
defenders, assigned counsel or employees of defender of-
fices.

7. TheIndigent Defense System Providesand Supports
Comprehensive, Ongoing Training and Education for All
Attorneysand Support Saff Involved in the Representation
of Children

A. The indigent defense delivery system supports and en-
courages juvenile defense team members through internal
and external comprehensive training® on topics including,
but not limited to, detention advocacy, litigation and trial
skills, dispositional planning, post-dispositional practice,
educational rights, appellate advocacy and administrative
hearing representation.

B. Theindigent defense delivery system recognizes juve-
nile delinquency defense as a specialty that requires con-
tinuous training in unique areas of the law.** In addition to
understanding the juvenile court process and systems, ju-
venile team members should be competent in juvenile law,
the collateral consequences of adjudication and conviction,
and other disciplines that uniquely impact juvenile cases,
such as, but not limited to:

1. Administrative appeals

2. Child welfare and entitlements

3. Child and adol escent devel opment

4. Communicating and building attorney-client relationships
with children and adolescents

5. Community-based treatment resources and programs

6. Competency and capacity

7. Counsel’srolein treatment and problem solving courts15
8. Dependency court/abuse and neglect court process

9. Diversionary programs

10. Drug addiction and substance abuse

11. Ethical issues and considerations

12. Gender-specific programming

13. Immigration

14. Mental health, physical health and treatment

15. Racial, ethnic and cultural understanding

16. Role of parents/guardians

17. Sexual orientation and gender identity awareness

18. Special education

19. Transfer to adult court and waiver hearings

20. Zero tolerance, school suspension and expulsion poli-
cies

8. Thelndigent Defense Delivery System Hasan Obliga-
tion to Present I ndependent Treatment and Disposition Al-
ternativestotheCourt

A. Indigent defense delivery system counsel have an obli-
gation to consult with clients and, independent from court
or probation staff, to actively seek out and advocate for
treatment and placement alternatives that best serve the
unique needs and dispositional requests of each child.

B. Theleadership and staff of the indigent defense delivery
systemwork in partnership with other juvenilejustice agen-
ciesand community leadersto minimize custodial detention
and theincarceration of children and to support the creation
of acontinuum of community-based, culturally sensitiveand
gender-specific treatment alternatives.
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C. Theindigent defense delivery system provides indepen-
dent post-conviction monitoring of each child’s treatment,
placement or program to ensure that rehabilitative needsare
met. If clients’ expressed needs are not effectively addressed,
attorneys are responsible for intervention and advocacy
before the appropriate authority.

9. Thelndigent Defense Delivery System Advocatesfor the
Educational Needsof Clients

A. The indigent defense delivery system recognizes that
access to education and to an appropriate educational cur-
riculum is of paramount importance to juveniles facing de-
linquency adjudication and disposition.

B. The indigent defense delivery system advocates, either
through direct representation or through collaborationswith
community-based partners, for the appropriate provision of
theindividualized educational needs of clients.

C. Theleadership and staff of the indigent defense delivery
system work with community |eaders and rel evant agencies
to advocate for and support an educational system that rec-
ognizes the behavioral manifestations and unique needs of
specia education students.

D. Theleadership and staff of theindigent defense delivery
system work with juvenile court personnel, school officials
and others to find alternatives to prosecutions based on
zero tolerance or school-related incidents.

10. Thelndigent Defense Delivery System Must Promote
Fairnessand Equity For Children

A. The indigent defense delivery system should demon-
strate strong support for the right to counsel and due pro-
cess in delinquency courts to safeguard a juvenile justice
system that isfair, non-discriminatory and rehabilitative.

B. The leadership of the indigent defense delivery system
should advocate for positive change through legal advo-
cacy, legislative improvements and systems reform on be-
half of the children whom they serve.

C. Theleadership and staff of the indigent defense delivery
system are active participants in the community to improve
school, mental health and other treatment services and op-
portunities availableto children and familiesinvolved inthe
juvenilejustice system.

Notes
1 Theseprincipleswere developed over aone-year period
through ajoint collaboration between the National Juvenile
Defender Center and the American Council of Chief Defend-
ers, asection of the National Legal Aid and Defender Asso-
ciation (NLADA), which officially adopted them on Decem-
ber 4, 2004.

2. 387 U.S. 1 (1967). According to the IJA/ABA Juvenile
Justice Standard Relating to Counsel for Private Parties 3.1
(1996), “the lawyer’s principal duty isthe representation of
theclient’slegitimateinterests’ asdistinct and different from
the best interest standard applied in neglect and abuse cases.
The Commentary goes on to state that “ counsel’s principal
responsibility liesin full and conscientious representation”
and that “no lesser obligation exists when youthful clients
or juvenile court proceedings are involved.”

3. For purposes of these Principles, the term “delinquency
proceeding” denotes all proceedings in juvenile court as
well as any proceeding lodged against an alleged status
offender, such asfor truancy, running away, incorrigibility,
etc.

4. Common findings among these assessments include,
among other barriers to adequate representation, a lack of
accessto competent counsel, inadequate time and resources
for defenders to prepare for hearings or trials, a juvenile
court culture that encourages pleasto move cases quickly, a
lack of pretrial and dispositional advocacy and an over-reli-
ance on probation. For more information, see Selling Jus-
tice Short: Juvenile Indigent Defense in Texas (2000); The
Children Left Behind: An Assessment of Access to Counsel
and Quality of Representation in Delinquency Proceed-
ingsin Louisiana (2001); Georgia: An Assessment of Access
to Counsel and Quality of Representation in Delinquency
Proceedings (2001); Virginia: An Assessment of Access to
Counsel and Quality of Representation in Delinquency
Proceedings (2002); An Assessment of Counsel and Quality
of Representation in Delinquency Proceedings in Ohio
(2003); Maine: An Assessment of Access to Counsel and
Quality of Representation in Delinquency Proceedings
(2003); Maryland: An Assessment of Accessto Counsel and
Quality of Representation in Delinquency Proceedings
(2003); Montana: An Assessment of Access to Counsel and
Quality of Representation in Delinquency Proceedings
(2003); North Carolina: An Assessment of Accessto Coun-
sel and Quality of Representation in Delinquency Proceed-
ings (2003); Pennsylvania: An Assessment of Accessto Coun-
sel and Quality of Representation in Delinquency Proceed-
ings (2003); Washington: An Assessment of Accessto Coun-
sel and Quality of Representation in Juvenile Offender
Matters(2003).

5. American Bar Association Ten Principles of a Public
Defense Delivery System (2002), Principle 3.

6. A conflict of interest includes both codefendants and
intra-family conflicts, among other potential conflicts that
may arise. See also American Bar Association Ten Prin-
ciplesof a Public Defense Delivery System (2002), Principle
2

Continued on page 22
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Continued from page 21

7. For purposes of thisPrinciple, theterm “transfer/waiver
proceedings’ refersto any proceedings related to prosecut-
ing youth in adult court, including those known in some
jurisdictions as certification, bind-over, decline, remand, di-
rect file, or youthful offenders.

8. American Bar Association Ten Principles of a Public
Defense Delivery System (2002), Principle 8.

9. American Bar Association Ten Principles of a Public
Defense Delivery System (2002), Principle4.

10. See National Study Commission on Defense Services,
Guidelines for Legal Defense System in the United States
(1976), 5.1, 5.3; American Bar Association, Sandards for
Criminal Justice, Providing Defense Services (3rd ed., 1992),
5-5.3; American Bar Association, Sandards for Criminal
Justice: Prosecution Function and Defense Function (3rd
ed., 1993), 4-1.3(e); National Advisory Commissionon Crimi-
nal Justice Standards and Goals, Report of the Task Force
on Courts, Chapter 13, “The Defense” (1973), 13.12; Na-
tional Legal Aid and Defender Association and American
Bar Association, Guidelines for Negotiating and Awarding
Contracts for Criminal Defense Services (NLADA, 1984;
ABA, 1985), I11-6, 111-12; National Legal Aid and Defender
Association, Standards for the Administration of Assigned
Counsel Systems (1989), 4.1,4.1.2; ABA Model Code of Pro-
fessional Responsibility DR 6-101; American Bar Associa-
tion Ten Principles of a Public Defense Delivery System
(2002), Principle5.

11. American Bar Association Ten Principles of a Public
Defense Delivery System (2002), Principles 6 and 10.

12. For example, Institute of Judicial Administration-Ameri-
can Bar Association, Juvenile Justice Sandards (1979);

—

National Advisory Commissionon Criminal Justice Standards
and Goals, Report of the Task Force on Courts, Chapter 13,
“The Defense” (1973); National Study Commission on De-
fense Services, Guidelinesfor Legal Defense Systemsin the
United Sates (1976); American Bar Association, Sandards
for Criminal Justice, Providing Defense Services (3rd ed.,
1992); American Bar Association, Sandards for Criminal
Justice: Prosecution Function and Defense Function (3rd
ed., 1993); Sandards and Evaluation Design for Appellate
Defender Offices (NLADA, 1980); Performance Guidelines
for Criminal Defense Representation (NLADA, 1995).

13. American Bar Association Ten Principles of a Public
Defense Delivery System (2002), Principle 9; National Legal
Aid and Defender Association, Training and Devel opment
Sandards (1997), Standards 1 to 9.

14. National Legal Aid and Defender Association, Training
and Development Standards (1997), Standard 7.2, footnote
2

15. American Council of Chief Defenders, Ten Tenetsof Fair
and Effective Problem Solving Courts (2002).

The American Council of Chief Defenders (ACCD), a sec-
tion of the National Legal Aid & Defender Association, is
dedicated to promoting fair justice systems by advocating
sound public policies and ensuring quality legal represen-
tation to people who are facing a loss of liberty or accused
of a crime who cannot afford an attorney. For more infor-
mation, see www.nlada.org or call (202) 452-0620.

The National Juvenile Defender Center (NJDC) iscommit-
ted to ensuring excellence in juvenile defense and promot-
ing justice for all children. For more information, see
www.njdc.info or call (202) 452-0010. W

It ismoreimportant that innocencebe protected than it isthat guilt bepunished, for guilt and
crimesaresofrequent in thisworld that they cannot all be punished. But if innocenceitself is
brought tothebar and condemned, per hapstodie, then thecitizen will say, “whether | do good
or whether | doevil isimmaterial, for innocenceitself isno protection,” and if such anideaas
that weretotakehold in themind of thecitizen that would betheend of security whatsoever.

—John Adams
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THE PsycHOLOGY OF LITIGATION
BATTERED CHILD SYNDROME
— “WHY DIDN'T SHE TELL?”

by Diana M cCoy, Ph.D.

A common concern when ajuvenile has committed ahomi-
cide and later alleges that she or he had been abused by the
deceased, often a family member, is why that child told no
one despite many opportunities to have done so. This is
particularly problematic when the child pointblank denies
abusetothepoliceor hisor her attorney yet | ater tells some-
one else about the abuse, often during apsychological evalu-
ation.

An understanding of this involves an exploration of child
and adolescent developmental norms, gender roles, as well
as societal values and how these interplay with Posttrau-
matic Stress Disorder (PTSD), theusual diagnosiswhen there
has been severe abuse. PTSD is amental illness resulting
fromvery severetraumathat is perceived aslife threatening.
It rendersthe individual in a constant state of anxiety, with
coping taking the form of avoiding anything that sets off
thoughts of the trauma, in this case some version of abuse.
Battered women and combat veterans often warrant this di-
agnosis aswell.

A critical point for anyone working with suspected abuse
victims, child or adult, male or female, isthe awareness that
talking about the abuse before or even after the homicideis
something that someone with PTSD most definitely does
not want todo. TheDSM-1V listsavoidance of talking about
the trauma as a symptom of PTSD. To talk about the abuse
is to be reminded of behavior from afeared other that was
sometimes painful, often humiliating, and alwaysterrifying.
An individual with PTSD spends significant energy each
day avoiding any reminders that might trigger these un-
pleasant sensations. So uncomfortable are thoughts of the
abuse that not talking about the abuse oftentimes takes pri-
ority over working on one's defense with one’s attorney, a
difficult concept for non-PTSD sufferersto graspin view of
the high stakes involved.

Sometimes a child may take the position that she has told
you all you need to know about her horrific experienceswith
the deceased in order for you to mount a defense on her
behalf. She may believe that telling you or anyone else the
whole story in every detail should not be necessary, that
what she has already told you should be sufficient for you
to help her. The paradox confounding child abusevictimsis
that often they feel tremendous shame for having allowed
the abuseto continueyet at the sametime were powerlessto

stopit. Sometimes| will havea [
child write what was said or
done to him or her, since say-
ing it aloud to another person
isso unbearably humiliating.

In my work with battered
women | have found that the
usual sequence following a
homicideisto first learn from
these women about psycho- ]
logical abuse, then physical Diana McCoy

abuse, and finally sexual abuse,
with each step requiring varying amounts of time. My expe-
rience with children has been that disclosures are often in
the same order but revelations come much quicker.

Young people, especially girls, are much morelikely to dis-
cuss sexual abusewith afemale. Inarecent caseinwhich |
wasinvolved, thecredibility of apreadolescent female€'spost
homicide allegations of sexual abuse was called into ques-
tion because she told no one about the deceased having
sexually abused her after being questioned first by aroom-
ful of male police officers, then her guardian ad litem and
attorney, both men, and finally amale psychiatrist and male
psychologist at the hospital where she was evaluated fol-
lowing the homicide.

The most obvious reason that battered children do not dis-
close the battering prior to the homicideisthat of fear - fear
that they will not be believed, fear that they will be put back
into the home with the abuser and possibly killed for having
told, fear that aloved one or pet will be murdered in retribu-
tion, and fear that the abuse revelation will not be kept con-
fidential suchthat their peer group will learn about the abuse,
something teenagersin particular seek to avoid at all costs.

Feeding the concept of fear isthe poor self-esteem emanat-
ing from being repeatedly and consistently devalued over
time as a result of the psychological abuse that is almost
awaysapart of the battering package. Psychological abuse,
as distinguished from emotional abuse, is adestructive pat-
tern of consistently tearing someone down so as to shatter
his or her self-concept, often putting that person in a state
of constant fear, i.e., “No one cares about you,” “It doesn’t

matter to anyone what | do to you,” “No one will ever miss
Continued on page 24
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Continued from page 23

you if | take you out back and kill you,” etc. Habitually
feeling oneself to be small and inconsequentia from this
kind of brainwashing exacerbates the sense of the abuser as
having almost superhuman powers. One little girl | inter-
viewed haltingly told me of her stepfather’s mistreatment of
her in awhisper, so surewas shethat he alwaysknew every-
thing she said about him whether he was physically present
or not.

Fear of loss of connection, even if that connection iswithin
an abusive family, is a very powerful incentive for female
victimsto keep silent, with relationship being central to fe-
male emotional development (Gilligan, 1982). Despite being
avictim of abuse, afemal e battered child will often not speak
out for fear of losing the relationship with the perpetrator,
especially since that individual may have alternated abuse
with confusing periods of care-taking and even kindness.
Maintaining relationships with others within the family is
also a consideration as well as relationships that may have
been established within the community, with most children
these days being well aware that revelations about abuse
arelikely to disrupt theseimportant affiliations.

Societal issues also come into play to enforce secrecy. It
often takes years for females in our culture to sort out the
fine points of what they do and do not haveto toleratein our
patriarchal society, where those in power are men, therules
are made by men, and women and children are disenfran-
chised. Since studiesindicate that in the United States ev-
ery six minutes awoman is raped, every fifteen seconds a
woman is beaten by her husband or partner, afemale’srisk
of being raped isonein four, and the risk for girls of being
sexually abused by an adult isonein three, it is understand-
ably difficult for afemale child to have any assurance that
she and she alone is in charge of her own body (Mirkin,
1994).

A sense of no one caring stems from being part of a dys-
functional family, wheretypically family membersmay know
the child is being abused, and the child knows they know,
but no one intervenes on hisor her behalf. Thisstemsfrom
the fact that these individual's, too, may be abuse victimsin
some form or fashion, usually at the hands of the same per-
petrator, and are at varying levels of fear or denial about
their own situation. A child may reason that, if even the
people who are supposed to love you do not think your
suffering is worth going out on alimb for, then why would
anyone else care enough to help?

Abusive families often have a history of frequently moving
from place to place for obvious reasons. numerous school
changes lessen opportunities for the child to make friends
and then confide in these friends, possibly revealing the
abuse. In any event, the child, failing to establish trusting
relationshipswithin the family, consequently haslittle expe-
rience establishing other kinds of relationships, including
peer relationships.

Those battered children who may begin forming peer rela-
tionships despite obstacles often do so around age 12 or 13,
when the physical development of adolescence begins and
heterosexual interest is piqued along with the phenomenon,
especially with girls, of “best friends.” Inasmuch as best
friends, (whose developmental purposeis said to be akind
of rehearsal for what will later be an abiding interest in a
mate), are confidantes, thisis often acritical juncture when
abuse may come to the attention of outsiders.

Itisat thispoint that battered children may elect to “test the
water” by making veiled references about the abuse to peers
or even parents of peers. It has been my experience that
although at the time these children, who are usually well
schooled in keeping family secrets, believethey are making
very revealing statements to these carefully selected indi-
viduals, they may later acknowledge in retrospect that per-
haps they did not say as much about the abuse as they
thought they had. The recipients of these red flags may
sense something is not quite right but not know how to
interpret the clues, especially if direct questioning along the
lines of “Are you being abused?’ meets with a negative
response, asis very often the case.

When the abuse reaches the level that the child fearsfor his
or her life, typically because of the same sorts of things a
battered woman describes, i.e., an escal ating pattern of abu-
sive behavior, outright threatsto kill the victim by a particu-
lar date, etc., and in the absence of anyone coming to the
child’'s aid, that child, in a state of panic and desperation,
may feel she hasto save herself because no oneelsewill. In
consideration of a child's immaturity in judgment, percep-
tion of the abuser as the most powerful being on earth, ab-
breviated time sense such that aweek is akin to amonth or
morein adult time, and the characteristicimpulsivity of youth,
a young person, especially one suffering from PTSD and
thus highly anxious and sensitized to danger, may take quick
action.

Establishing the likelihood that abuse occurred, along with
determining the existence of mental illness associated with
the abuse, isthe basis of the forensic psychological evalua-
tion of the battered child who commitshomicide. A link must
then be established between the mental disorder and the
subsequent criminal act. In self defense cases of this na-
ture, the testimony of an expert in battered child syndromeis
helpful to the trier of fact for the same reason that expert
testimony about battered woman syndrome is helpful - it
can assist in understanding why the child, in view of her
previous experiences with the abuser, honestly believed the
deceased to have been an immediate threat necessitating
violence on her part.

Such an undertaking involves the forensic psychological
examiner sifting backwardsthrough timein an effort to learn
about thered flagsthat may have been inadvertently missed
or misinterpreted by others. This may include such things
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as a teacher believing a teenager is wearing heavy, long
sleeved clothing in warm weather to conceal her devel oping
body whereasin actuality thisisto protect herself from her
father’s blows and to hide her bruises; a school mate notic-
ing marks on the abuse victim’s wrists and learning they
were the result of a suicide attempt but telling no one about
this; areview of school disciplinary records noting the child
was suspended for fighting and with it later learned that the
fight was motivated by the child’s abhorrence of being
touched; the abuse victim'’s grades plummeting in the weeks
preceding the homicide, coinciding with the perpetrator’s
abuse escalating, and so forth.

Sometimes the child’s violent behavior is in response to
repeatedly witnessing the abuse of a beloved third person,
with PTSD also aviable diagnosisinvolving the defense of
athird party. In some cases a defense of insanity or dimin-
ished capacity may be appropriate for those suffering from
PTSD if the person’sviolent behavior stemsfrom re-experi-
encing an earlier trauma, such aswhen achild whoisin the
throes of a flashback attacks someone because she associ-

atesthat person with earlier abuse. Mental disorders other
than PTSD may stem from the abuse and likewise be rel-
evant, such as major depression, with or without psychosis,
and other anxiety disorders. The perpetrator’sforcing of an
abuse victim to participate in a crime may also warrant an
exploration of battered child syndrome and itsrelevanceto a
defense of duress.

Dr. McCoy is based in Knoxville. She may be reached by
phone at (865) 521-7565 or visit her website at
www.forens cpsychpages.com.

Endnotes

Gilligan, Carole. Ina different voice: psychological theory
and women'’s devel opment. Cambridge, MA: Harvard Uni-
versity Press, 1982.

Mirkin, MarshaPravder. Female adolescencerevisited: un-
derstanding girlsin their sociocultural contexts. In Mirkin,
Marsha Pravder (Ed.), Women in context; toward a feminist
reconstruction of psychotherapy (pp.77-95). New York: The
Guilford Press, 1994. W

DPA WELcomEs DEFENDER L EADERS
FrRom Across THE COUNTRY FOR ITS
DEFENDER M ANAGEMENT |INSTITUTE

On January 31, DPA convened a three-day Defender Man-
agement Institute that attracted some 90 participants and
faculty from acrossthe nation. The event, held at the Holi-
day Inn Cincinnati Airport, featured faculty members from
California, the District of Columbia, Georgia, Kentucky, Min-
nesota, New Mexico, New York, Tennessee, and West Vir-
ginia. Participants came from several of those states, plus
Missouri, Oregon, and Virginia.

Public Advocate Ernie L ewis greeted the group with a chal-
lengeto create communities of hopeand justicein their home
areas, for indigent clients and also for their own staffs. A
theme of thethree-day event wasthat defenders can learnto
use their considerable litigation skills in supervising col-
leagues and managing staff. Leaders, such as field office
directing attorneys and also non-attorney supervisors, en-
joyed a unique opportunity to step away from their offices
and hear from expertsinthefield. Daily lecturesand demon-
strations by national and Kentucky presenters added to an
experiential program that placed great emphasison small group
work with coaches, where skills were applied to the partici-
pants’ rea-lifeissues.

Plenary session topics included effective communication, cli-
ent-centered management, coaching of staff, confronting dys-

function, and the hiring and retention of quality staff. Overlay-
ing all of the sessonswasaframework, offered at the outset by
Dr. AlmaHdl of Georgetown College, for viewing problemsand
other situations with a goal of choosing the most effective
coursesof action. Dr. Hall urged participantsto useavariety of
viewpoints when analyzing a situation, rather than always re-
verting to just the one or maybe two viewpoints which come
most naturally to each individual based upon hisor her person-
ality andlifeexperiences.

By opening this outstanding event to non-Kentucky partici-
pants for aregistration fee, DPA was able to dramatically re-
duce the cost of the program for some 40 of its own staff.
Participants came from DPA's Tria Division, Post-Trial Divi-
sion, and Law Operations Division. Inthisway, DPA sought to
equipitssupervisory staff for achieving excellenceintheir state
government roles and in complying with the rules of profes-
siona conduct, which charge attorney supervisorswith ensur-
ing their staff’s ethical practices.

At the end of the Defender Management Institute, one
participant wrote on the evaluation form: “ Thiswas some of
the best training | have had while at the DPA. Thetone, the
content, the presentations all were superb. The participation
from other states was wonderful.” W
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RuULE AMENDMENTS
by Karen Maurer

Amendmentsto the Kentucky Rules of Court went into effect
in January. Some of them are pertinent to the practice of
criminal law. Therule changes most likely to affect criminal
law practice are noted below. This is not an exhaustive list.
There are additional amendments, but they are lesslikely to
be pertinent to the practice of criminal law.

Note that many rules have been deleted. Thisisbecause the
Kentucky Rules of Evidence already cover the subject matter
inthose deleted rules of practice. Therefore, whileit appears
that many important rules have been deleted, in fact these
rulesare simply provided for elsewhereinthe KRE.

For acompletelist of the rule amendments, seethe November
2004 issue of Bench and Bar. Therules’ amendments became
effective January 1, 2005.

I.  AmendmentstotheRulesof Civil Procedure
A.CR 26.01 Discovery methods
CR 26.01 shall read:

(1) Partiesmay obtain discovery by one or more of the
following methods: depositions upon oral examina-
tion or written questions; written interrogatories, pro-
duction of documents or things or permission to
enter upon land or other property, for inspection
and other purposes; physical and mental examina-
tions; and requests for admission. Unless the court
ordersotherwise under Rule 26.03, the frequency of
use of these methods is not limited.

(2 Electronic Format. Inadditionto servingahard copy,
a party propounding or responding to interrogato-
ries, requests for production, or requests for admis-
sion is encouraged to serve the discovery request
or responsein an electronic format (either on adisk
or asan electronic document attachment) in any com-
mercially available word processing software sys-
tem. If transmitted on disk, each disk shall be la-
beled, identifying the caption of the case, the docu-
ment, and the word processing versioninwhichitis
being submitted. If more than one disk is used for
the same document, each disk shall be in the same
word processing version, shall be similarly labeled
and also shall be sequentially numbered. If trans-
mitted by electronic mail, the document must be ac-
companied by electronic memorandum providing the
forgoing identifying information.

B. CR26.02(4)(a) Scopeof discovery
Subsection (&) of Section (4) of CR 26.02 shall read:

(4) Trid preparation: Experts

Discovery of factsknown and opinions held by
experts, otherwise discoverable under the pro-
visionsof paragraph (1) of thisruleand acquired
or developed in anticipation of litigation or for
trial, may be obtained only asfollows:

(a)(i) A party may through interrogatories re-
quire any other party to identify each person
whom the other party expectsto call as an ex-
pert witness at trial, to state the subject matter
onwhich the expert is expected to testify, and to
state the substance of the facts and opinions to
which the expert is expected to testify and a
summary of the grounds for each opinion. (ii)
After a party hasidentified any expert witness
in accordancewith (4)(a)(i) of thisrule or other-
wise, any other party may obtain further dis-
covery of the expert witness by deposition upon
oral examination or written questions pursuant
toRules30and 31. Thecourt may order that the
deposition betaken, subject to such restrictions
as to scope and such provisions, pursuant to
paragraph (4)(c) of this rule, concerning fees
and expenses as the court may deem appropri-
ate.

[CR 43.05 Scope of examination and cr oss-exami-
nation; leading questions]

CR43.05isdeleted. SeeKRE 104 and 611.

[CR 43.06 Same; examination of adver separty]
CR43.06isdeleted. See KRE 611.

[CR 43.07 Impeachment of witnesses|

CR43.07 isdeleted. SeeKRE 608 and 609.

[CR 43.08 Same; prior contradictory statements)
CR43.08isdeleted. See KRE 613.

[CR 43.09 SEPARATION OF WITNESSES]
CR43.09isdeleted. See KRE 615.

[CR 43.10AvowALs]

CR43.10isdeleted. See KRE 103.

[CR 43.11 Affirmation in lieu of oath]
CR43.11isdeleted. See KRE 603.
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[CR 44.02 Proof of lack of record]
CR44.02isdeleted.

CR 72.02(1) When and how taken
Section (1) of CR 72.02 shall read:

(1) Appeasfromthedistrict court to thecircuit court
in civil cases shall betaken by filing anotice of
appeal in the district court and paying the re-
quiredfiling fee.

[CR 76.04 Timein which appealsand cross-appeals
must be perfected]

CR76.04 isdeleted.
. CR76.12(3) and (4)(g) Briefs

Section (3) and Subsection (g) of Section (4) of CR
76.12 shall read:

(3) Number of Copies

(@ Briefsinthe Court of Appealsshall befiled
in quintuplicate.In the Supreme Court ten
copiesshall befiled.

(b) Filingof Electronic Briefson Disketteor CD-
ROM. Any party filing abrief on the merits
with the Clerk of the Supreme Court may,
and is encouraged to, file with the required
copies of the paper brief an electronic brief
thereof on afloppy disk or CD-ROM (pre-
ferred). The Clerk of the Supreme Court shall
receive and filethe floppy disk or CD-ROM
with the papers of that case.

(i) All electronic briefs shall be on a 3.5
floppy disk or CD-ROM that can beread
via Microsoft Windows and shall con-
tainin asinglefile al information con-
tained in the paper brief, including the
cover, the table of contents, and the cer-
tifications, inthe same order asthe paper
brief. Theelectronic briefsmay a so con-
tain hypertext links or bookmarks to
cases, statutes and other reference ma-
terials available on the Internet or ap-
pended to the brief.

(i) Anelectronic brief must be formattedin

Microsoft Word (preferred) or
WordPerfect.
(iii) An electronic brief shall contain alabel
indicating:
(@ The style and docket number of the
case,

(b) Thename of the document contained
on the diskette or CD-ROM, and

(¢) The language format of the docu-
ment.

(4) Formand content

(9) Formof citations. All citations of Kentucky
Statutes shall be made from the official edi-
tion of the Kentucky Revised Statutes and
may be abbreviated “KRS.” The citation of
Kentucky cases reported after January 1,
1951, shall beinthefollowing formfor deci-
sions of the Supreme Court and its predeces-
sorcourt: Doev.Roe,  SW.2d or_
SW.3d __ (Ky.[dat€]), or for reported deci-
sions of the present Court of Appeals, Doev.
Roe, Sw.2d_ or_ SWZ3d
(Ky.App. [date]). For cases reported prior
thereto both Kentucky Reports and South-
western citations shall be given.

N. CR76.16(5)(b) Oral arguments

Subsection (b) of Section (5) of CR 76.16 shall read:

(©) Inall cases before the Supreme Court to which
paragraph (5)(a) of this rule does not apply, ap-
pellant or cross-appellant not |ater than ten (10)
days before oral argument a notice of issuesin
the order to be argued that the appellant or cross-
appellant intends to argue orally, with specific
reference to the argument number and page num-
bers of each issue in the appellant’s or cross-
appellant’sbrief. If the appellant or cross-appel-
lant fails to do so, without good cause, the
appellant’s oral argument or the portion of the
cross-appellant’s oral argument devoted to is-
suesraised in the cross-appeal shall belimitedto
answering questions from the court.

O. CR76.22 Advancement

CR76.22 shdll read:

Appeals may be advanced for good cause shown.

AmendmentstotheRulesof Criminal Procedure
A. RCr 5.06 Attendanceof witnesses
RCr 5.06 shall read:

The circuit court, upon request of the foreperson of the
grandjury or of theattorney for the Commonwealth, shall
issue subpoenas for witnesses. The attendance of
witnesses may be coerced asin other judicial proceedings.
RCr 7.02 shall apply to grand jury subpoenas.

B. RCr 7.24(3)(B) and (C) Discovery and inspection

Subsections (B) and (C) of Section (3) of RCr 7.24
shall read:

Continued on page 28
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Continued from page 27

(B)(i) If adefendant intends to introduce expert
testimony relating to a mental disease or defect or
any other mental condition of the defendant bearing
upon theissue of hisor her guilt or punishment, the
defendant shall, at least 20 days prior to trial, or at
such other time as the court may direct upon
reasonabl e notice to the parties, notify the attorney
for the Commonwealth in writing of such intention
and file a copy of such notice with the clerk. The
court may for cause shown allow late filing of the
notice or grant additional time to the parties to
preparefor trial or make such other order asmay be

appropriate.

(ii) When adefendant hasfiled the notice required

by paragraph (B)(i) of thisrule, the court may, upon
motion of the attorney for the Commonwealth, order
the defendant to submit to a mental examination.
No statement made by the defendant in the course
of any examination provided for by thisrule, whether
the examination be with or without the consent of
the defendant, shall be admissible into evidence
against the defendant in any criminal proceeding.
No testimony by the expert based upon such
statement, and no fruits of the statement shall be
admissible into evidence against the defendant in
any criminal proceeding except upon an issue
regarding mental condition on which the defendant
has introduced testimony. If the examination
ordered under this rule pertains to the issue of
punishment (excluding apretrial hearing under KRS
532.135), the court shall enter an order prohibiting
disclosure to the attorneys for either party of any
self-incriminating information divulged by the
defendant until the defendant is found guilty of a
felony offense, unless the parties otherwise enter
into an agreement regulating disclosure.

(C) If thereisafailureto give notice when required
by this rule or to submit to an examination ordered
by the court under this rule, the court may exclude
such evidence or thetestimony of any expert witness
offered by the defendant on the issue of his or her
mental condition.

[RCr 9.46 Expert witnesses]
RCr9.46isdeleted. See KRE 706.
[RCR9.48 SEPARATION OF WITNESSES]
RCr9.48isdeleted. SeeKRE615.
[RCr9.52 Avowals]
RCr9.52isdeleted. SeeKRE 103.

RCr 9.78 Confessions, Searches, and Witness
| dentification; Suppression of Evidence

RCr9.78 shdl read:

If at any time before trial a defendant moves to
suppress, or during trial makestimely objection to
the admission of evidence consisting of (a) a
confession or other incriminating statementsalleged
to have been made by the defendant to police
authorities, (b) the fruits of asearch, or (c) withess
identification, the trial court shall conduct an
evidentiary hearing outside the presence of thejury
and at the conclusion thereof shall enter into the
record findings resolving the essential issues of
fact raised by the motion or objection and necessary
to support the ruling. If supported by substantial
evidencethefactual findings of thetrial court shall
be conclusive.

RCr 12.05 Petition for Rehearingand Discr etion-
ary Review Motion not required for exhaustion

New ruleRCr 12.05 shall read:

In all appeals from criminal convictions or post-
conviction relief matters a litigant shall not be
required to petition for rehearing or to fileamotion
for discretionary review to either the Kentucky Court
of Appeals or Kentucky Supreme Court following
an adverse decision of either the circuit court or
Court of Appeadls in order to be deemed to have
exhausted all available state remedies respecting a
claim of error. Rather, when the claim has been
presented to the appellate court, and relief has been
denied, the litigant shall be deemed to have
exhausted all available state remedies availablefor
that claim. If rehearing or discretionary review is
sought on less than all of the claims of error
presented on appeal, the litigant, neverthel ess, shall
be deemed to have exhausted all available state
remedies respecting the claim(s) of error for which
rehearing or discretionary review is not sought.
Finality of the opinion for all claims of error is
governed by CR 76.30(2).

RCr 13.03 Review of trial dockets
New ruleRCr 13.03 shall read:

At least once a year trial courts shall review all
pending criminal actions on their dockets. Notice
shall be given to each attorney of record of every
caseinwhich no pretrial step hasbeen taken within
thelast year, that the case will be dismissed in thirty
daysfor want of prosecution except for good cause
shown. The court shall enter an order dismissing
without prejudice each casein which no answer or
an insufficient answer to the noticeis made. This
rule shall not apply to cases where the trial court
has issued an arrest warrant based on the
defendant’s failure to appear in the case. B

28



THE ADVOCATE \olume 27, No. 1 February 2005

Public Advocacy Seeks Nominations

We seek nominations for the Department of Public Advocacy Awards which will be presented at this year’s 32nd Annual
Conference in June. An Awards Search Committee recommends two recipients to the Public Advocate for each of the
following awards. The Public Advocate then makes the selection. Contact LisaBlevinsat 100 Fair Oaks Lane, Suite 302,
Frankfort, Kentucky 40601; Tel: (502) 564-8006 ext. 236; Fax: (502) 564-7890; or Email: Lisa.Blevins@ky.gov for anomination
form. All nominationsareto besubmitted on thisform by April 4, 2005.

Gideon Award: Trumpeting Counsel for Kentucky’sPoor
In celebration of the 30th Anniversary of the U.S. Supreme Court’slandmark decision in Gideon v. Wainwright, 372 U.S. 335
(1963), the Gideon Award was established in 1993. It is presented at the Annual Conference to a person who has demon-
strated extraordinary commitment to equal justice and who has courageously advanced theright to counsel for the poor in
Kentucky. Clarence Earl Gideon was denied counsel and was convicted. After hishand-written petitionto the U.S. Supreme
Court was successful, counsel was assigned for his retrial and that counsel obtained an acquittal for Mr. Gideon.

ROSAPARKSAWARD: FORADVOCACY FORTHE POOR
Established in 1995, the Rosa Parks Award is presented at the Annual DPA Public Defender Conference to a non-attorney
who has galvanized other people into action through their dedication, service, sacrifice and commitment to the poor. After
Rosa Parks was convicted of violating the Alabama bus segregation law, Martin Luther King said, “| want it to be known
that we' re going to work with grim and bold determination to gain justice... And we are not wrong.... If wearewrong justice
isalie. And we are determined...to work and fight until justice runs down likewater and righteousnesslike amighty stream.”

NELSON MANDELALIFETIMEACHIEVEMENT AWARD

Established in 1997, this award honors an attorney for a lifetime of dedicated service and outstanding achievements in
providing, supporting, and leading in a systematic way theincrease in the right to counsel for Kentucky indigent criminal
defendants. Nelson Mandelawas the recipient of the 1993 Nobel Peace Prize, President of the African National Congress
and head of the Anti-Apartheid movement. Hislifeisan epic of struggle, setback, renewal hope and triumph with aquarter
century of it behind bars. His autobiography ended, “| have walked the long road to freedom. | havetried not to falter; | have
made missteps along the way. But | have discovered the secret that after climbing agreat hill, one only findsthat there are
many more hillsto climb... | can rest only for amoment, for with freedom come responsibilities, and | dare not linger, for my
long walk is not yet ended.”

INRE GAULT AWARD: FOR JUVENILEADVOCACY
This award honors a person who has advanced the quality of representation for juvenile defenders in Kentucky. It was
established in 2000 by Public Advocate Ernie Lewisand carriesthe name of the 1967 U.S. Supreme Court casethat held a
juvenile has the right to notice of charges, counsel, confrontation and cross-examination of witnesses and to a privilege
against self-incrimination.

PROFESSIONALISM & EXCELLENCEAWARD
The Professionalism & Excellence Award beganin 1999. The President-Elect of the KBA sel ectsthe recipient from nomina-
tions. Therecipient isaperson who best exemplifies Professionalism & Excellence as defined by the 1998 Public Advocate's
Workgroup on Professionalism & Excellence: prepared and knowledgeable, respectful and trustworthy, supportive and
collaborative. The person celebratesindividual talents and skills, and worksto ensure high quality representation of clients
or serviceto customers, taking responsibility for his or her sphere of influence and exhibiting the essential characteristics
of professional excellence.

ANTHONYLEWISMEDIAAWARD
Established in 1999, thisAward is named for the New York Times Pulitzer Prize columnist and author of Gideon’s Trumpet
(1964). Anthony L ewis himself selected the two recipients of the award in 1999. The award recognizes excellencein media
coverage of the crucial role played by public defendersplay in ensuring afair court processwhichyieldsreliableresults, in
which the public can have confidence. l
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CapPiTaL Case REVIEW
by David M. Barron

United States SupremeCourt

Howell v. Mississippi,
2005 WL 124274
(Jan. 24, 2005) (per curiam)

The Court dismissed the grant of certiorari asimprovidently
granted, holding that the claim was not properly presented to
the state as a claim arising under federal law. The Court will
not consider afederal-law challenge to a state court decision
unlessthefederal claim “was either addressed by or properly
presented to the state court that rendered the decision” being
reviewed. “Properly raised” means that the litigant “citesin
conjunction with the claim the federal source of law onwhich
hereliesor acase deciding such aclaim on federal grounds, or
by simply labeling the claim federal.” Petitioner did none of
thisin arguing that thetrial court erred in refusing to instruct
the jury on the lesser included offense of simple murder or
manslaughter, which left the jury with the option of either
acquittal or conviction of capital murder. Instead, Petitioner
argued that he presented his federal claim by citing a state
casethat citesaUnited States Supreme Court case. The Court
held that this was too attenuated to constitute proper presen-
tation of afederal claim.

The Court expressly left open whether the requirement that a
federal claim be addressed or properly presented in state court
before the Court can review the claim off of direct appeal is
jurisdictional or prudential. Author’sNote: Attorneysshould
1) raise claimsthat were not properly presented in state court
asfederal issues; 2) arguethat the rule against reviewing those
claimsisprudential; and, 3) arguethat the circumstances sur-
rounding the claim justify an exception allowing the claim to
be adjudicated on the merits.

Bell v. Cone,
2005 WL 123827 (Jan. 24, 2005) (per curiam)

L ack of citation asgroundsfor rulingthat statecourt did not
comply with thefederal constitution: Under theAEDPA, sec-
tion 2254(d)’s “deferential” standard, federal courts are not
free to presume that a state court did not comply with consti-
tutional dictates solely because the state court failed to cite to
the relied-upon case law.

Thelaw gover ning vagueness challengesto statutory aggr a-
vating or mitigating circumstances: A court must “ determine
whether the statutory language defining the circumstance is
itself too vague to provide any guidance to the sentencer. |If
s0, then the federal court must attempt to determine whether
the state courts have further defined the vague terms, and, if
they have done so, whether those definitions are constitu-

tionally sufficient, i.e., whether they provide some guidance
to the sentencer.”

Thestatesupremecourt applied anarrowing construction to
the HAC aggravator: The Court assumed that Tennessee's
HAC aggravator was unconstitutional on its face, but held
that the statute was constitutional because the Tennessee
Supreme Court applied a narrowing construction to the HAC
aggravator. Thus, the issue was whether the narrowing con-
struction was applied to theinstant case. The Court held that
because the Tennessee Supreme Court has previously con-
strued the HAC aggravating circumstance narrowly and has
followed that precedent numerous times, absent an affirma-
tive indication to the contrary that did not occur here, a court
must presume that a narrowing instruction was applied in the
instant case. Even absent this presumption, the Court held
that it was clear that a narrowing construction was applied,
becausethelower court’sreasoning in this case closely tracked
itsrationalefor affirming death sentencesin other caseswhere
it expressly applied anarrowing construction to the ssme HAC
aggravator.

Tennessee’ shar rowing construction of theHAC aggravator
was not unconstitutionally vague: An aggravating circum-
stance necessary to impose a death sentence is unconstitu-
tional unlessit providesa* principled basisfor distinguishing
between those cases in which the death penalty was assessed
and those cases in which it was not.” Applying this to the
instant case, the Court held that the HAC aggravator was not
“contrary to” clearly established federal |aw, becausethe Ten-
nessee Supreme Court applied the exact construction of the
HAC aggravator that the Court had previously approved, that
the aggravator was “directed at the conscienceless or pitiless
crime which is unnecessarily torturousto the victim.”

Can an appellatecourt constitutionally apply anarrow con-
struction to avague aggr avating circumstance? In Ring v.
Arizona, 536 U.S. 584 (2002), the Court held that the Sixth
Amendment requires a jury, rather than a judge, to find the
aggravating circumstances that render a defendant death-eli-
gible. Since Ring is not applied retroactively, as the Court
noted, it isan open question asto “whether an appellate court
may, consistently with Ring, cure the finding of a vague ag-
gravating circumstance by applying anarrower construction.”

Does Supreme Court caselaw concer ning theespecially hei-
nous, atrocious, or cruel aggravator (HAC) congtitutea* new
rule?” The Court expressly assumed, without deciding, that
Maynard v. Cartwright, 486 U.S. 356 (1988), Walton v. Ari-
zona, 497 U.S. 639 (1990), and Shell v. Mississippi, 498 U.S. 1
(1990), did not announce a “new rule” of constitutional law

30



THE ADVOCATE

\olume 27, No. 1 February 2005

becauseitsresolution was dictated by an earlier United States
Supreme Court decision. Thus, these decisions, to the extent
the decisions deal with the HAC aggravator, apply retroac-
tively to cases that became final before these three decisions
were decided.

Preservation/fairly presented to statecourt by operation of
mandatory review statutesin capital cases. The Court ex-
pressly refused to resolve aconflict between the circuits over
whether “a petitioner must raise his constitutional claim in
state court in order to preserve it, notwithstanding the exist-
ence of amandatory review statute.” The Sixth Circuit has
held that Tennessee's “statutorily mandated review of each
death sentence, necessarily included the consideration of
constitutional deficiencies in the aggravating circumstances
found by the jury, and therefore a challenge to the constitu-
tionality of an aggravating circumstanceisautomatically pre-
served for federal habeas review by operation of Tennessee's
statute requiring review of each death sentence. Author’s
Note: Attorneys representing death row inmates in federal
habeas proceedings should respond to an assertion of proce-
dural default by arguing that all sentencing phase errors are
automatically preserved for federal habeas review by opera-
tion of state statutes requiring mandatory review of all death
sentences, and by state statutes requiring proportionality re-
view of all death sentences.

Ginsburg, Souter, and Breyer concurring: When a state
court failsto address aclaim, there is no basis to assume that
the state court “ considered it on the merits and resolved it on
the meritsin accord with the State’'srelevant law. Nothingin
the record would discount the possibility that the issue was
simply overlooked. A federal court would act arbitrarily if it
assumed that an issue raised in state court was necessarily
decided there, despite the absence of any indication that the
state court itself adverted to the point.” Author’s Note: Attor-
neysin federal habeas corpus proceedings should argue that
the AEDPA does not apply to claimsthat were not or may not
have been adjudicated on the meritsin state court.

Nancev. Frederick,
2005 WL 35835 (Jan. 10, 2005) (GVR)

The Court granted certiorari, summarily reversed the grant
of anew trial, and remanded for further consideration in light
of Floridav. Nixon, infra. The South Carolina Supreme Court
had granted a new trial after presuming prejudice from trial
counsel’s ineffectiveness as evinced by counsels' conduct,
investigation, preparation, and presentation of the defense at
both the guilty and sentencing phase, which the South Caro-
linaSupreme Court characterized as* no meaningful adversarial
challengeto the prosecution’scase.” However, unlike Nixon,
counsel did not concede guilt at the guilt phase. Instead, trial
counsel, who wasinill health, 1) told the jury that he did not
ask to represent the defendant; 2) failed to prepare witnesses
for their testimony; 3) presented a seven minute mitigation
case that mainly incorporated the guilt phase; 4) failed to

inform corrections officials that the defendant was not to be
given antipsychotic drugsduring trial; 5) failed to present any
adaptability to prison evidence despite being nominated for
the inmate of the year award; 6) failed to present any mitigat-
ing socia history evidence; and, 7) failed to plead for the
defendant’s life during closing arguments at the sentencing
phase.

Florida v. Nixon,

125 S.Ct. 551 (2004)
(Ginsburgfor aunanimouscourt)
(conceding guilt to jury)

Conceding guilt isnot automatically thefunctional equiva-
lent of aguilty plea: A guilty plearequiresaknowing, intelli-
gent and voluntary express waiver of the right to trial. Con-
ceding guilt, however, is not the functional equivalent of a
guilty plea because the defendant retains the rights accorded
inacriminal trial, including 1) requiring the state to present
admissible evidence establishing the essential elements of the
offense; 2) the right to cross-examine witnesses; 3) the right
to exclude prejudicial evidence; and, 4) theright to appeal.

What about truncated proceedings? The Court left openthe
door that conceding guilt may be the functional equivalent of
aguilty pleawhen it resultsin a truncated proceeding where
counsel concedes guilt and expressly relieves the prosecu-
tion of its obligation to put on complete proof of guilt or per-
suade a jury of the defendant’s guilt beyond a reasonable
doubt.

Prejudiceisnot presumed when counsel concedesguilt with-
out thedefendant’ sexpressconsent: Thecourt held that the
presumption of prejudice, reserved for situationswhere coun-
sel entirely failsto function as the client’s advocate, does not
apply when counsel concedes guilt during the guilt/innocence
phase of a death penalty case. Instead, “when a defendant,
informed by counsel, neither consents nor objects to the
course counsel describes as the most promising means to
avert adeath sentence,” counsel’s performance must bejudged
under the two-prong standard generally applied to ineffective
assistance of counsel claims, which requires that counsel’s
representation fell bel ow an objective standard of reasonable-
ness, and that the defendant was prejudiced by counsel’s
deficient performance.

Presumption of pre udicewhen counsdl failstoexplain tothe
defendant that counsel intendsto concedeguilt: The Court
|eft open the question of whether prejudiceis presumed under
this circumstance, but provides strong language supporting
the presumption of prejudice by repeatedly stating that coun-
sel is obligated to explain histrial strategy to the defendant.
Author’sNote: Thus, merely informing the defendant that guilt
will be conceded at trial, without taking efforts to ensure that
the defendant understands what that means, appears to be
ineffective assistance of counsel, and under some circum-
stances may allow a presumption of prejudice.

Continued on page 32
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Continued from page 31

Thedifficulty of representing capital defendants: The Court
recognized that “[a]ttorneys representing capital defendants
face daunting challenges in developing trial strategies.” In
caseswhere guilt isoverwhelming, “ avoiding execution may
bethe best and only realistic result possible.” Author’s Note:
This language should be used to support a claim of deficient
performance when counsel failed to adequately investigate
and present mitigating evidence when guilt was overwhelm-

ing.

Smith v. Texas,
125 S.Ct. 400 (2004) (per curiam)

Texas unconstitutionally restrictive definition of relevant
mitigating evidence: Under Texasand Fifth Circuit precedent,
constitutionally relevant mitigating evidenceis “evidence of
auniquely severe permanent handicap with which the defen-
dant was burdened through no fault of hisown, and evidence
that the criminal act was attributabl e to this severe permanent
condition.” The Court unequivocally rejected thistest, hold-
ing that it was overly restrictive and does not permit a rea-
soned consideration of whether death is the appropriate sen-
tence in light of the individual characteristics of the defen-
dant. Applied to the mitigating evidence presented at trial,
the Court held that “[t]here is no question that a jury might
well have considered petitioner’s 1Q scores and history of
participation in special-education classes as a reason to im-
pose a sentence more lenient than death.”

Juryingtructionsthat createan ethical dilemmafor thejury
areunconstitutional: Atthetimeof trial, Texaslaw required
the jury to answer two questions in the affirmative or nega-
tive in determining whether to impose death. The questions
focused on whether murder was committed deliberately and
whether the defendant posed a continuing threat to society.
Thetrial judgeinstructed thejury that they shall answer no to
at least one of those two questions if they believed a death
sentence should not be imposed due to the mitigating evi-
dence. The Court held that this nullification instruction was
unconstitutional, because it created an ethical dilemma for
the jury, forcing the jury to either follow the written instruc-
tions or the oral instructions, and because “the burden of
proof on the State was tied by law to findings of deliberate-
ness and future dangerousness that had little, if anything, to
do with the mitigation evidence petitioner presented.”

Kunklev. Texas,

543 U.S. __ (2004),

No. 04-7271

(Stevens concurring in denial of certiorari)

After noting that it is beyond dispute that the Court “had
jurisdiction to enter a stay in order to give [it] time to deter-
mine whether [it] had jurisdiction to reach the merits of
[petitioner’s] federal claim,” Stevens acknowledged that
petitioner’s death sentence was in violation of the Constitu-
tion as articulated in Tennard v. Dretke (see “Capital Case
Review,” The Advocate, Vol. 26, No. 6, November 2004), and

Smith v. Texas, (above), but concurred in denying certiorari
because the state court decision was based on adequate and
independent state grounds. [Kunkle was executed on Jan.
254].

CERT. GRANTS

Johnson v. California, No. 04-6964

“In order to establish a prima facie case under Batson v. Ken-
tucky, must objector show that it is more likely than not that
other party’s peremptory challenges, if unexplained, were based
onimpermissible group bias?’

Gonzalezv. Crosby,

No. 04-6432, case bel ow, 366 F.3d 1253

(11t Cir. 2004) (en banc)

“Whether the court of appeals erred in holding that every
Rule 60(b) motion (other than for fraud under b-3) constitutes
aprohibited ‘ second or successive’ petition asamatter of law,
in square conflict with decisions of this Court and of other
circuits.”

Mitchell v. Stumpf,

No. 04-637, case below, 367 F.3d 594 (6" Cir. 2004)
1)“Isrepresentation on record from defendant’s counsel and/
or defendant that defense counsel has explained elements of
chargeto defendant sufficient to show voluntariness of guilty
pleaunder Henderson v. Morgan, 426 U.S. 637 (1976)7

2) “Does the Due Process Clause require that defendant’s
guilty pleabevacated when the state subsequently prosecutes
another person in connection with crime and allegedly pre-
sents evidence at second defendant’strial that isinconsistent
with first defendant’s guilt?”’

Bell v. Thompson,

No. 04-514, case below, 373 F.3d 688 (6" Cir. 2004)

“Did the Sixth Circuit abuse its discretion by withdrawing its
opinion affirming the denial of habeas corpusrelief six months
after Fed.R.App.P 41(d)(2)(D) made issuance of the mandate
mandatory, without notice to the parties or any finding that
the court’s action was necessary to prevent a miscarriage of
justice, particularly where state judicial proceedings to en-
force the inmate’s death sentence had progressed in reliance
upon the finality of the judgment in the federal habeas pro-
ceedings?’

Mayle v. Felix,

No. 04-563, case below, 379 F.3d 612 (9" Cir. 2004)

“When ahabeas petitioner challenging statejudgment amends
his petition to include a new claim, does amendment relate
back to date of filing of his petition and thus avoid the one-
year statute of limitations, 28 U.S.C. section 2244(d)(1), so
long as the new claim stems from the prisoner’strial, convic-
tion or sentence?’

Medellin v. Dretke,
No. 04-5928, case below, 371 F.3d 270 (5" Cir. 2004)
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This case deals with enforcing, in American courts, Vienna
Convention violations found by the International Court of
Justice, even if the violations were procedurally defaulted or
in contravention of American precedent. This case hasbroad
implicationsfor procedural default in capital cases.

1. “In acase brought by a Mexican national whose rights
were adjudicated in the Avena Judgment, must a court in the
United States apply as the rule of decision, notwithstanding
any inconsistent United States precedent, the Avena holding
that the United States courts must review and reconsider the
national’s conviction and sentence, without resort to proce-
dural default doctrines?’

2. “Inacase brought by aforeign national of a State party to
the Vienna Convention, should a court in the United States
give effect to the LaGrand and Avena Judgments as a matter
of international judicial comity and in theinterest of uniform
treaty interpretation?”’

Rompilla v. Beard,

No. 04-5462, case bel ow, 355 F.3d 233 (3d. Cir. 2004)

Smmons v. South Carolina related questions presented:

1. “Does Smmons require a life without parole instruction
where: the only aternative to a death sentence under state
law islifewithout possibility of parole; the jury asksthe court
three questions about parole and rehabilitation during eleven
hours of penalty-phase deliberations; the prosecution’s evi-
dence is that the defendant is a violent recidivist who func-
tions poorly outside and who killed someone three months
after being paroled from alengthy prison term; and the pros-
ecution argues that the defendant is a frightening repeat of-
fender and cold blooded killer who learned from prior convic-
tionsthat he should kill anyone who might identify him?’

2. “Is the state court decision denying the Simmons claim
“contrary to” and/or “an unreasonable application” of clearly
established Supreme Court law wherethe state court held that
a history of violent convictionsisirrelevant to the jury’s as-
sessment of future dangerousness, while ignoring the jury’s
guestions about parole eligibility and rehabilitation and the
prosecution’s actual evidence and argument?’

IAC related questions presented:

3. “Has a defendant received effective assistance of counsel
at capital sentencing where counsel does not review prior
conviction records counsel knowsthe prosecution will usein
aggravation, and where those records would have provided
mitigating evidence regarding the defendant’straumatic child-
hood and mental health impairments?’

4. “Hasadefendant received effective representation at capi-
tal sentencing where counsel’s background mitigation inves-
tigation is limited to conversations with a few family mem-
bers; where the few people with whom counsel spoke indi-
cated to counsel that they did not know much about the de-
fendant and could not hel p with background mitigation; where
other sources of background information, including other fam-
ily members, prior conviction records, prison records, juve-

nile court records and school records were available but ig-
nored by counsel; and where the records and other family
memberswould have provided compelling mitigating evidence
about the defendant’s traumatic childhood, mental retarda-
tion and psychological disturbances?’

5. “Doescounsel’sineffectivenesswarrant habeasrelief under
AEDPA wherethe state court sought to excuse counsel’sfail-
ure to obtain any records about the defendant’s history by
saying the records contained some information that “was not
entirely helpful,” by saying counsel hired mental health ex-
perts (even though the experts did not do any background
investigation and never saw the records), and by showing
that counsel spoke to some family members (even though
those family memberstold counsel they knew little about the
defendant and could not hel p with mitigation); and wherethe
state court did not even try to address counsel’s failure to
interview other family members (who knew the defendant’s
mitigating history) or counsel’s complete failure to investi-
gatethe aggravation that the prosecution told counsel it would
use?”’

Deck v. Missouri,

No. 04-5293, casebelow, 2004 WL 1152872

“Are the Fifth, Sixth, Eighth, and Fourteenth Amendments
violated by forcing a capital defendant to proceed to penalty
phase while shackled and handcuffed to a belly chain in full
view of thejury, and if so, doesn’t the burden fall on the state
to show that the error was harmless beyond a reasonable
doubt, rather than on the defendant to show that he was
prejudiced?’

Dodd v. United States,

No. 04-5286, case below, 365 F.3d 1273 (11* Cir. 2004)

“Does the one-year limitation period in 28 U.S.C. sec. 2255
par.6(3) begin to run (i) when either the Court or the control -
ling circuit has held that the relevant right applies retroac-
tively to caseson collateral review (asthe Third, Fourth, Sixth,
Seventh, and Ninth holds), or instead (ii) when the Court rec-
ognizes a new right, whether or not it is made retroactively
applicableto caseson collateral review (asthe Fifth and Elev-
enth Circuits hold, and the Second and Eighth Circuits have
stated in dicta)?’

Miller-El v. Dretke,

No. 03-9659, case below, 361 F.3d 849 (5" Cir. 2004)

“Whether the Court of Appeals — in reinstating on remand
fromthis Court itsprior rejection of petitioner’sclaim that the
prosecution has purposely excluded African-Americansfrom
hiscapital jury inviolation of Batson v. Kentucky, 476 U.S. 79
(1986) — so contravened this Court’s decision and analysis of
theevidencein Miller-El v. Cockrell, 537 U.S. 322 (2003), that
“an exercise of this Court’s supervisory powers’ under Su-
preme Court Rule 10(a) is required to sustain the protection
against invidiousdiscrimination set forth in Batson and Miller-
El and the safeguards against arbitrary fact-finding set forth

in28 U.S.C. secs. 2254(d)(2) and (e)(1).”
@@ @) Continued on page 34
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Pacev. DiGuglielmo,
No. 03-9627, case below, 71 Fed. Appx. 127 (3rd Cir.))

“Should this Court grant the writ to resolve a conflict be-
tween the Courts of Appeal regarding an important question
that this Court explicitly reservedin Artuzv. Bennett, 531 U.S.
4 (2000) —whether an untimely state post-conviction petition
may be “properly filed” under § 2244(d)(2)? (2) Should this
Court grant the writ to resolve a conflict between the Courts
of Appeal regarding whether Carey v. Saffold, 536 U.S. 214
(2002) answered the question about “ properly filed” that Artuz
reserved? (3) Should this Court grant the writ to answer the
question about “properly filed” which was reserved by Artuz
and which the Third Circuit decided erroneously? (4) Should
this Court grant the writ and review the Third Circuit’sdenial
of equitabletolling, wherethe Third Circuit deniesall federal
habeas review to petitioners who act appropriately, reason-
ably and diligently, and as demanded by the exhaustion re-
quirement, in seeking state court remedies?

Rhinesv. Weber,
No. 03-9046, case bel ow, 346 F.3d 799 (8" Cir. 2003)

1. “Can afederal court stay (rather than be compelled to dis-
miss) a sec. 2254 habeas corpus petition which includes ex-
hausted and unexhausted claims, when the stay is necessary
to permit apetitioner to exhaust claimsin state court without
having the one-year statute of limitations in the AEDPA bar
theright to afederal petition?’

2. “Is the Eighth Circuit correct that dismissal of a mixed
sec.2254 petition is mandated by Rose v. Lundy, or are the
courts of appeals for the first, second, sixth, seventh, and
ninth circuits correct in following the separate concurrences
of Justice Souter and Justice Stevens in Duncan v. Walker,
that astay of an otherwisetimely filed federal petition isper-
missibleinlight of theAEDPA?’

Woodford v. Payton,
No. 03-1039, case below, 346 F.3d 1204 (9" Cir. 2003)

“DidtheNinth Circuit violate 28 U.S. C. sec. 2254(d) when it
found the California Supreme Court objectively unreasonable
inholding that California’s* catch-all’ mitigationinstructionin
capital cases is congtitutional as applied to post-crime evi-
dencein mitigation?’

Roper v. Simmons,
No. 03-633, casebelow, 112 SW.3d 397 (Mo. 2003)

In addition to the Eighth Amendment constitutionality of ex-
ecuting juveniles, this case al so presentsthe question: “[o]nce
this Court holdsthat aparticular punishment isnot “cruel and
unusual” and thus barred by the Eighth and Fourteenth
Amendments, can alower court reach a contrary conclusion
based on its own analysis of evolving standards?’

Sixth Circuit Court of Appeals

Abdur’Rahman v. Bell,
392 F.3d 174 (6" Cir. 2004)

This case dealt with whether and under what circumstances a
prisoner may use aFederal Rulesof Civil Procedure, Rule 60(b)
motion to seek relief from a judgment dismissing a habeas
petition.

What isa 60(b) motion?: “The purpose of a60(b) motionisto
allow a district court to reconsider its judgment when that
judgment rests on a defective foundation. The factual predi-
cate deals with some irregularity or procedural defect in the
procurement of the judgment denying habeas relief.” Thus,
granting a60(b) motion “merely reinstatesthe previously dis-
missed habeas petition, opening the way for further proceed-
ings.”

What is a successor habeas petition?: Successor habeas
petitions seek to invalidate the state court’s judgment of con-
viction based on a constitutional error, and are based upon
alleged violations of federal rightsthat occur during the crimi-
nal trial. Granting a successor habeas petition invalidates the
petitioner’s conviction and/or sentence.

A 60(b) motion should not automatically betreated asa suc-
cessor habeas petition: The court overruled precedent by
holding that a “60(b) motion should be treated as second or
successor habeas petition only if the factual predicate in sup-
port of the motion constitutes a direct challenge to the consti-
tutionality of the underlying conviction. In cases which the
factual predicate in support of the motion attacks the manner
in which the earlier habeas judgment was procured and is
based on one or more of the grounds enumerated in Rule
60(b), themotion should be adjudicated pursuant to Rule 60(b).”

Availability of relief under 60(b)(6): 60(b)(6) provides for
relief from judgment for “any other reason justifying relief
from the operation of judgment.” The Court held that thisrule
isonly availablewhen relief under the five more specific sub-
sections of 60(b) could not be considered. When the claim
involves a change in decisional law, extraordinary circum-
stancesalso must exist. Further, 60(b)(6) rather than 60(b)(1)’'s
legal mistake” is the proper subsection to use when a state
supreme court clarifies existing state law.

Decisional law v. procedural law: Decisional law isthe case
law supporting the merits of the claim upon which relief is
sought such as the precedent governing prosecutorial mis-
conduct claims or ineffective assistance of counsel claims.
Procedural law isthe body of law relied upon in determining
whether a court can reach the merits of the claim (addressthe
decisional law) such asthelaw concerning procedural default
or exhaustion.

Procedural default v. forfeitureby failuretoexhaust: “Proce-
dural defaultisajudicially created rule, grounded in fealty to
comity values and requiring federal courts to respect state
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court judgments that are based on an independent and ad-
equate state procedural ground.” In procedural default cases,
the state court rejects a claim because the petitioner failed to
comply with astatelaw or rule. Exhaustion involvesthefail-
ure to present a claim to the state court before raising it in
federal court. Thus, exhaustion is different from procedural
default. “A defendant could fail to exhaust a claim without
procedurally defaulting if he could return to the state courts
to exhaust. Alternatively, a*“defendant could fail to exhaust
without defaulting if aclarificationin procedural law indicates
that he has already taken the necessary action to exhaust,”
thereby creating a forfeiture by failure to exhaust. Thus, a
“federal court’s default decision rests upon a presumption
about what the state court would do, rather than respect for
what a state court actually did.” Consequently, when a state
court clarifies that the forfeiture by failure to exhaust was
based on an incorrect presumption of what the state would
do, no one has any interest in enforcing the default. Further,
enforcing a default under these circumstances “would
disserve the comity interests enshrined in AEDPA by ignor-
ing the state court’s view of its own law.”

A claim that afederal court erroneously inter preted state
law in finding a claim procedurally defaulted iscognizable
under 60(b)(6) when anew statecourt ruleclarifieswhen a
statecourt should find aclaim defaulted: After petitioner’s
federal habeas petition was denied by the district court be-
cause petitioner did not seek discretionary review in the state
supreme court, the Tennessee Supreme Court promulgated a
rule clarifying that criminal defendants were not required to
appeal to the Tennessee Supreme court in order to be deemed
to have exhausted all available state remediesfor purposes of
federal habeasreview. Petitioner filed amotion under 60(b)(6)
to reopen his habeas petition in relation to the previously
defaulted Brady claim, because of theclarificationin state law
that proved that the judge erroneously interpreted state law.
The court held that the claim was cognizable under 60(b)(6)
because 1) the claim did not rely upon a clarification in deci-
sional law, but rather aclarification of procedural law; and, 2)
although not necessary, the district court’s presumption about
Tennessee's procedural rules constitutes an exceptional cir-
cumstance because it falls within the second type of proce-
dural barriers, forfeiture by failureto exhaust.

Richey v. Mitchell,
2005 WL 147080
(6" Cir. Jan. 25, 2005)

This case dealt with the sufficiency of the evidence to con-
vict for aggravated felony murder where the arson victim was
not the intended victim, and with trial counsel’s ineffective-
ness in dealing with an arson expert.

Sandard of Review: Becausethefederal habeas petition was
filed after the effective date of the Anti-Terrorism and Death
Penalty Act (AEDPA), the court applied the AEDPA, and re-
viewed the district court’s legal conclusions de novo and its
factual determinations under aclearly erroneous standard.

Sufficiency of theevidenceclaimsimplicatefederal duepro-
cess. Becausethe federal constitution’s Due Process Clause
prohibits a state from convicting a person of a crime without
proving the elements of the crime beyond areasonabl e doubt,
the court rejected the state’s argument that a claim that the
state failed to prove the petitioner’s intent to kill the person
who actually diedisnot cognizablein federal habeas because
it touches only on state law.

“Thejury shall beinstructed” doesnot changethe defini-
tion of acrime: The court rejected the state’s argument that
the words “the jury shall beinstructed” means that a portion
of the aggravated felony murder statute has no bearing on
the elements of the crime as it only deals with jury instruc-
tions. Inrejecting thisargument, the court noted 1) case law
and the statute itself require the state to prove the element of
specificintent; 2) “thereisno meaningful difference between
requiring the state to do something and requiring that the jury
be informed that the state is required to do something;” and,
3) itisirrational tointerpret astatuteto allow the elements of
crime to change based upon who the fact-finder is.

Transferred intent doesnot apply when statutesays* intended
to causethedeath of theperson killed:” The court held that
the common law doctrine of transferred intent does not apply
because 1) it would be overreaching to read transferred intent
into astatute that already expressly refersto proving specific
intent through a permissible inference; and, 2) courts should
not render statutory language superfluous. The court aso
noted that interpreting Ohio’s aggravated felony murder stat-
ute to permit transferred intent and applying it retroactively
violates due process because it creates an unforeseeable re-
sult by judicial construction.

Thelaw of procedural default: Where a state prisoner has
defaulted federal claims in state court pursuant to an inde-
pendent and adequate state procedural rule, federal habeas
review is barred unless the prisoner can demonstrate cause
for the default and actual prejudice as aresult of the alleged
violation of federal law, or demonstrate that failure to con-
sider the claims will result in a fundamental miscarriage of
justice.

Procedural default: adequateand independent stateground:
A state court decision rests on an adequate and independent
state ground only when the state court opinion makesa“plain
statement” saying so. When the state court refuses to reach
a claim because of procedural default, it will be considered
“independent” only if the state court rendering judgment in
the case“ clearly and expressly statesthat itsjudgment rested
on a procedural bar.” Applying this to the instant case, the
court held that there was no independent state ground bar-
ring review because the state court mentioned transferred
intent without mentioning which claim it was addressing, cre-
ating an ambiguity that mandates a presumption that the state
court reached the merits of the claim.

Continued on page 36

35



THE ADVOCATE

\olume 27, No. 1 February 2005

Continued from page 35

I neffective assistance of counsel ascauseand prejudiceto
over comeprocedural default: When neither trial nor appel-
late counsel raiseaclaim, petitioner must overcometwo hurdles
inorder to utilizeineffective assistance of counsel ascauseto
excuse a procedural default: 1) trial counsel must be found
ineffectivefor not raising the claim; and, 2) appellate counsel
must be found ineffective for not arguing that trial counsel
wasineffectivefor failing to raisethe claim.

Asathreshold matter, the court held that theineffective assis-
tance of counsel claim was not procedurally defaulted, be-
cause the state court has not defined what constitutes “good
cause” to file an untimely appeal, and because the “good
cause” rule has not been applied with the regularity neces-
sary to constitute an adequate and independent state proce-
dural rule.

The court held that both trial and appellate counsel’s perfor-
mance in failing to understand the elements of the charged
offense and holding the state to proving those elements was
deficient performance that prejudiced the petitioner because
it allowed him to be convicted and sentenced to death for a
crime in which the state had failed to satisfy one of the ele-
ments. Author’s note: Although not relevant to the facts of
the case, the court noted that “counsel can even be ineffec-
tive for failing to raise alegal claim that turns on an unre-
solved question of law, so long as counsel is aware that an
unresolved issue exists.”

Counsel’shandling of hisforensic expert and hisfailureto
challenge the scientific evidence of arson isineffective as-
sistance of counsel: The purpose of counsel isto make the
adversarial testing processwork in the particular case. Coun-
sel fails this obligation when counsel’s performance is defi-
cient and that deficiency prejudicesthe petitioner. Counsel’s
performance was deficient for eight reasons: 1) counsel hired
an arson expert solely based on a promotional flier; 2) the
expert was unqualified, believed the state’' sexpertswere more
reliable, and was trained by the people whose conclusions he
wasbeing hired to review, all of which aredeficienciesthat are
imputed to counsel because he failed to adequately research
and screen his expert witness; 3) counsel waited two months
after hewasretained and afull month after receiving the state’s
scientific results to contact an arson expert, and then limited
hisexpert’sinitial investigation to ten hours; 4) counsel failed
to thoroughly inform his arson expert that the state’s scien-
tific evidence had been housed in a garbage dump and on a
parking lot located near gasoline pumps; 5) counsel failed to
understand the evidence used to convict and sentence peti-
tioner — an understanding of that evidence was necessary to
present testimony from his own expert and to cross-examine
the state’s expert; 6) trial counsel never asked hisexpert for a
written report, and had no idea that his arson expert did not
conduct hisown analysisof the scientific test results; 7) coun-
sel prematurely placed his arson expert on the witness list
resulting in the state calling this witness when counsel de-

cided not to have the expert testify; and, 8) counsel failed to
offer any competing scientific evidence, which isvital in af-
fording effective representation where there is substantial
contradictionin agiven area of expertise.

To establish prejudice, a petitioner need not show that he
could not or would not have been convicted. Instead, a peti-
tioner need only underminethe court’s confidenceinthetria’s
outcome, which easily isaccomplished here, because aquali-
fied arson expert would have undermined the state’ s evidence
that the fire was caused by arson.

Alley v. Bell,
392 F.2d 822 (6'" Cir. 2004)

Relying on Abdur’ Rahman, supra, the court held that
petitioner’s Federal Rulesof Civil Procedure, Rule 60(b) mo-
tion should have been filed as a successor habeas petition.
But, because petitioner expressly objected to the
recharacterization of his 60(b) motion as a habeas petition,
the Court remanded the motion to allow petitioner to either
withdraw the motion or allow it to be classified as a habeas
petition. Author’s Note: In order to avoid issues of succes-
sor habeas petitions, counsel must expressly object to the
reclassification of a 60(b) motion as a habeas petition when
the 60(b) motion isfiled beforetheinitial habeas petition.

A claim in a60(b) motion that belongsin a habeas petition
doesnot bar consideration of other claims: When a60(b)
motion assertsseveral claimsfor relief, thedistrict court must
consider each claim individually. Thus, a court can dismiss
individual claimswithout dismissing the entire motion. If any
claim within the motion is properly before the court under
Rule 60(b), the claim must be considered on the merits.

Relying on new caselaw to make a vaguenesschallengeto
the heinous, atrocious, and cruel aggravator belongsin a
habeaspetition: The Court held that thistype of claim must
be raised in a habeas petition because it “presents a direct
challenge to the constitutionality of the underlying convic-
tion.”

TheBrady claimsdonot show afraud onthecourt and there-
fore are not cognizable under 60(b): Fraud on the court
requires “a showing that an officer of the court whose judg-
ment is under attack acted in a manner that is intentionally
false, willfully blind to thetruth, or isin recklessdisregard for
the truth.” 1n a 60(b) motion, the petitioner must show that
the fraud occurred during the proceedings before the federal
district court. The Court, however, failed to reach thisissue,
holding instead that petitioner failed to show that the state
recklessly or willfully concealed evidence, and failed to show
that the Brady claim was any different than the Brady excul-
patory evidence claim that would be raised in afirst federal
habeas petition.
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New casesthat bolster aclaim that thepetitioner wasuncon-
stitutionally prevented from presenting mitigating evidence
at sentencing supportsachallengetothe sentence, and there-
foreiscognizablein ahabeaspetition not a 60(b) motion.

Mapes v. Tate,

388 F.3d 187 (6" Cir. 2004)

(remedy for ineffective assistance of appellate counsel is a
new direct appeal)

Sandard of Review:

Mixed questions of law and fact, including ineffective assis-
tance of counsel claims, arereviewed de novo, whilefindings
of fact rendered by a habeas court are subject to a clearly
erroneous standard of review:

Factorsto consider in determining whether direct appeal
counsel’ sperformancewasdeficient: 1) weretheomittedis-
sues “significant and obvious?’; 2) was there arguably con-
trary authority on the omitted issues?; 3) were the omitted
issues clearly stronger than those presented”; 4) were the
omitted issues objected to at trial?; 5) were the trial court’'s
rulings subject to deference on appeal ; 6) did appellate coun-
sel testify in acollateral proceeding asto his appeal strategy,
and, if so, were the justifications reasonable?, 7) what was
appellate counsel’s level of experience and expertise?; 8) did
the petitioner and appellate counsel meet and go over pos-
sible issues?; 9) is there evidence that counsel reviewed all
the facts?; 10) were the omitted issues dealt with in other
assignments of error?;, 11) was the decision to omit an issue
an unreasonable one which only an incompetent attorney
would adopt?

Counsel wasineffectivefor not raising on appeal thecourt’s
instruction that thejury wasnot to consider any mitigating
evidencerelated totheprior murder conviction: Reaching
the underlying claimis not necessary to decide whether coun-
sel wasineffective on appeal. Instead, all that isrequiredisa
determination that, “based on the nature of the underlying
claims, there is a reasonable probability that, but for his
counsel’sfailings, the defendant would have prevailed on his
appeal.” Applying this standard, the court held that counsel
wasineffective for not raising theimproper instruction claim
for thefollowing reasons: 1) counsel “obviously” should have
been aware of a United States Supreme Court decision, from
the year before trial, holding that the sentencer cannot be
precluded from considering as a mitigating factor any aspect
of a defendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a basis
for a sentence less than death; 2) al but one of the 12 claims
raised on appeal pertained to the guilt phase despite over-
whelming evidence of guilt; 3) counsel did not omit question-
able claimsto focus on more meritorious claims; 4) trial coun-
sel objected to the erroneousinstruction at trial; 5) the errone-
ousinstruction wasan error of law subject to de novo review;
and, 6) although the appellate attorneys conferred with adeath
penalty expert, they had no death penalty appeal s experience.

Theremedy for ineffectiveassistance of appellatecounsel is
awrit of habeas cor pus conditioned upon granting a new
direct appeal with effectiveassistance of counsel.

Author’s note:  This case should be used to argue that the
Kentucky Supreme Court must recognize ineffective assis-
tance of appellate counsel, by either allowing a claim to be
presented as an IAC of appellate counsel claim in an RCr
11.42 motion resulting in anew direct appeal if successful, or
as amotion to reopen the direct appeal .

Housev. Bell,
386 F.3d 668 (6" Cir. 2004) (en banc)

In afactually intensive case, the court held that petitioner
failed to satisfy the miscarriage of justice exception to proce-
dural default because he was unableto prove hisactual inno-
cence of the crime, i.e., that it is more likely than not that no
reasonablejuror would have convicted him inlight of the new
evidence.

Sandard for gateway actual innocenceclaims (actual inno-
cenceclaimsthat reviveaprocedural defaulted claim): more
likely than not that no reasonable juror would have found
petitioner guilty beyond a reasonable doubt. See Schlup v.
Delo,513U.S.298

Sandard for gateway actual innocence of thedeath penalty
claims: clear and convincing evidence that no reasonable
juror would have found the petitioner eligible for the death
penalty beyond a reasonable doubt. See Sawyer v. Whitley,
505U.S.333(1992).

Kentucky SupremeCourt

Thomas Bowling v. Haeberlin,

CaseNo. 2004-SC-0880, (Nov. 23, 2004) (unpublished)
Order granting a stay of execution pending resolution of
Bowling’'s mental retardation claim that also challenged
Kentucky’sdefinition of mental retardation (“seriously” men-
tally retarded) and lack of post-trial mental retardation proce-
dures.

Thompson v. Commonwealth,

147 SW.3d 22 (Ky. 2004)(published)

Procedural competency claim v. substantive competency
claim: “A procedural competency claimisbased upon atrial
court’s alleged failure to hold a competency hearing, or an
adequate competency hearing, while a substantive compe-
tency claim is founded on the allegation that an individual
wastried and convicted, while, in fact, imcompetent.”

Retr ospective competency hearing did not violatedue pro-
cess. “Thetest to be applied in determining whether aretro-
spective competency hearing is permissible is whether the
quantity and quality of available evidence is adequate to ar-
rive at an assessment that could be labeled as more than mere
speculation.” Retrospective competency hearings satisfy due

process when the hearing “is based on evidence related to
Continued on page 38
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observations made or knowledge possessed at the time of
trial.” Here, no due process violation occurred because the
court relied upon trial hearings, the judge’s recollection and
observations from trial, and counsel’s assertion that defen-
dant was competent to plead guilty.

Appélant wascompetent toenter aguilty plea: To becompe-
tent to plead guilty, the evidence must show by a preponder-
ance that the defendant has “ sufficient present ability to con-
sult with his lawyer with a reasonable degree of rational as
well asfactual understanding of the proceedings against him.”
Here, sufficient evidence existed supporting afinding of com-
petency, including expert testimony, testimony from thetrial
prosecutor, and the court’s own recollection and observa-
tionsfromtrial.

No error in refusing to read testimony back to thejury:
Because there was no reason to suspect that the jury was
confused or unable to continue deliberations without testi-
mony being read back to them, the court held that the trial
court did not abuse its discretion in denying the jury’s re-
guest to rehear the defendant’s testimony.

Jury sentencing over defense objection: The court held that
ajury verdictisrequired in acapital case except by the agree-
ment of all parties.

The court also addressed doubl e jeopardy, various challenges
to the aggravating circumstances, prosecutorial misconduct,
unanimity instructionsat sentencing, various other challenges
to sentencing phase jury instructions, jury selection issues,
thevalidity of defendant’sguilty plea, thefailureto allow the
defendant to withdraw his guilty plea, and the admissibility
of 1) crime scene photographs; 2) the murder weapon; 3) any
evidence of the crime beyond arecitation of thefactssince he
pled guilty; and, 4) blood spatter evidence. The court also
noted that whether a“ suppression hearing should have been
conducted to limit the evidence introduced during the pen-
alty phase, and such a challenge is not waived by entry of a
valid and unconditional guilty plea’ isanovel issuethat can-
not be reached because no suppression motion was presented
to thetrial court.

Bratcher v. Commonwealth,

Ky., 151 SW.3d 332 (December 16, 2004)(published)

The court held that listing “ capital offense” and “death” asa
possible offense is sufficient to give a defendant notice of
the charges, and that the grand jury does not need to list
aggravating circumstancesin theindictment because no find-
ings of fact that increase the sentence beyond the statutory
maximum were necessary because the statutory maximum as
described in the indictment was death.

Ronnie Bowling v. Commonwealth, 2004 WL 2623968 (K.
11/18/04) (published): Thisdecisionwill be discussed when
it becomesfinal after adjudication of the petition for rehear-
ing. ThecaseinvolvesaCr 60.02 motion alleging juror mis-
conduct.

Franklin Circuit Court

Baze & Bowling v. Rees, et al.,

No. 04-Cl1-1094 (Franklin Cir. Ct. Nov. 23, 2004)
(unpublished)

(granting a temporary injunction barring the execution of
Bowling during the pendency of litigation challenging the
chemicals used in lethal injections, the lethal injection ex-
ecution protocol, and the lack of safeguards and appropri-
ate training of the execution team).

Sandard for grantingatemporary injunction: Thefollowing
factors must be considered in determining whether to grant a
temporary injunction: 1) irreparable harm to the moving party
if theinjunction isnot granted; 2) abalance of the equities; 3)
whether the moving party could have brought the claim ear-
lier to allow consideration on the meritswithout an injunction
(“undue delay”); and, 4) whether a substantial question is at
issue.

A death row inmatealwayswill beirrepar ably har med by the
inmate' sexecution: The court held that the clearest example
of irreparable injury is where the final judgment would be
meaningless if the harm occurred before a judgment on the
merits. Onesuch situationiswhereremedial final judgmentis
entered after ajudicial execution.

Equitiesfavor grantinganinjunction: “A brief delay, during
which the status quo is maintained and necessitated by the
need for this Court to consider this pending constitutional
challenge, isnot harm to the Commonwealth.”

Plaintiffsdid not unduly delay: The Court held that Plaintiffs
did not filethissuit to delay their execution because 1) before
the suit was filed, both Plaintiffs filed an Open Record Act
request seeking the execution protocol; 2) the suit was filed
before an execution warrant had been signed and while a pe-
tition for writ of certiorari was pending; 3) the Commonwealth
has never disclosed its*manner or means’ for lethal injection
prior to thislawsuit; and, 4) the lethal injection protocol may
continue to change during the litigation.

Publicinterest supportsgrantingan injunction: “The pub-
lic interest is best served when the Commonwealth presents
and explainsits position on the manner and means” of execu-
tion. This ensures that “the citizens of Kentucky can be as-
sured their government’s duty and responsibility of enforc-
ing a death sentence is being administered in a constitution-
ally proper manner.”

A substantial question is at issue: The Court held that the
“constitutionality of Kentucky’s manner and means of effect-
ing execution by lethal injection” is a substantial issue.

NEW DEATH SENTENCES —Marco Chapman, and Sherman
Nobles (sentencing-Feb). W
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6TH CircuiT REVIEW
by DavisHarris

Miller v. Webb,
385 F.3d 666 (61" Cir. 2004)

Petitioner Miller was convicted in Warren Circuit Court of
intentional murder, criminal attempt to commit intentional
murder, first-degree burglary, and PFO |, and was sentenced
tolifeimprisonment. Hisfederal habeas cor pus petition was
denied by the Federal District Court. The only claim certi-
fied and reviewed by 6th Circuit was whether his trial
attorney’sfailureto challengefor cause or strikeajuror who
knew the victim resulted in ineffective assistance of coun-
sdl.

The prosecution’skey witness—and only eyewitness—was
the victim of the “attempted murder” charge, who was shot
and seriously wounded. During the voir dire of Petitioner’'s
trial, ajuror informed the court that she knew this victim/
witness. The juror had led Bible study classesin the local
jail, and the victim had been in her group. Thejuror stated
that she was sympathetic to the victim, and believed that the
victim “wanted to do better.” When pressed, sherepeatedly
stated that she thought she could be fair, but had some
“feelings’ about thevictim. Shefurther stated that she never
asked any of her class-members about their “personal busi-
ness.” Petitioner’s attorney made no motion, did not strike
her, and she ultimately sat on the jury.

Petitioner filed a state post-conviction motion in which (in
relevant part) he claimed that histrial counsel was ineffec-
tive for failing to challenge or strike this particular juror.
During an evidentiary hearing in the circuit court, the trial
attorney stated that this was based on “trial strategy,” be-
cause thisvictim was adrug addict, and that “anyone” who
knew thisvictimwould necessarily know that shewas* com-
pletely unworthy of belief” and “could not be trusted.” In
other words, trial counsel felt that it wasagood ideato keep
thejuror because she should “know” thevictim/witnesswas
adrug-addicted liar. The state courtsreasoned that thiswas
“sound trial strategy.” Petitioner’s state post-conviction mo-
tion was denied and the denial was affirmed on appeal.

Petitioner filed afederal habeas corpus petition. The Fed-
eral District Court denied his petition, stating that Petitioner
failed to demonstrate that the Kentucky Court of Appeals
decision was contrary to, or an unreasonable application of,
clearly established federal law. Though Petitioner had as-
serted five claims of error, only the juror claim discussed
above was certified “appealable” to the 6th Circuit.

The6th Circuit noted, that in voir dire, deferenceisgivento
trial counsel asvoir direispresumed to be part of trial strat-
egy, Hughesv. United Sates, 258 F.3d 453, 457 (6th Cir. 2001),
and broad deferenceisalso granted to thetrial court, Mu'Min
v. Virginia, 500 U.S. 415, 423, though the court remains* sub-
ject to essential demands of fairness.” Hughes, 258 F.3d at
457. Inthiscase, the Court found it significant that the juror
indicated that she would be partial to and have sympathy
for the“victim.” Becauseneither counsel nor the court asked
the proper follow-up questions to rehabilitate the juror or
obtain an assurance of impartiality, the Court determined
that “we are |eft with a situation like the one in Hughes in
which we found actual bias.”

Thus, the 6" Circuit found that the failure of the Kentucky
courtsto find ineffective assistance of counsel, for failureto
secureafair andimpartial jury by challenging or striking this
juror, was an unreasonable application of federal law. The
Court reversed the district court and remanded for habeas
corpusrelief.

Munson v. Kapture,
384 F.3d 310 (6th Cir. 2004)

Petitioner was convicted in Michigan of two counts armed
robbery and two counts assault with intent to commit sexual
conduct. He was sentenced to 25-60 years. Theonly error
raised in Petitioner’sdirect appeal wasthat his sentence was
disproportionately high. Petitioner’s conviction was af-
firmed.

Petitioner next sought state post-conviction relief, raising
fiveclaims: 1) illegal search and seizureresulting in viola-
tion of due process, 2) prosecutor misconduct, 3) ineffective
assistance of counsel (IAC) for failing to adequately chal-
lenge search and seizure, 4) | AC of appellate counsel for not
raising |AC on appeal, and 5) cumulative error. The state
court denied the prosecutor misconduct claim as defaulted,
as it should have been raised on direct appeal. The court
addressed and dismissed each of the other claims on their
merits. The Michigan Court of Appealsand Supreme Court
both denied Petitioner’s claims as procedurally defaulted.

Petitioner then filed afederal habeas corpus petitioninwhich
he raised the same errors. The district court denied the
petition, finding that the claimswere procedural ly defaulted,
and that the|AC claimsdid not constitute“ cause” to excuse
the procedural default. Even assuming deficient perfor-
mance, the court stated, the Petitioner failed to show any

Continued on page 40
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resultant prejudice. The 6th Circuit reviewed thisdenial de
novo.

Applying the procedural default test articulated in
Clinkscalev. Carter, 375 F.3d 430 (6th Cir. 2004), and Maupin
v. Smith, 785 F.2d 135 (6th Cir. 1986), the 6th Circuit found
that Petitioner’s claims had been defaulted under the state
rule, with the possible exception of the appellate |AC claim.
The court next looked to see if adequate “cause and preju-
dice” were present to excuse the procedural default and look
to the merits. Though IAC can constitute cause, the court
determined that there was no ineffective assistance in this
case. The court reasoned that, even assuming the perfor-
mance of thetrial and appellate counselsto be deficient, the
petitioner could not show any prejudice resulting from these
errors. With no IAC found, the rest of Petitioner’s claims
lacked the cause and prejudice to excuse the procedural
default. The6th Circuit affirmed the district court’sdenial of
Petitioner’s habeas corpus.

Note: See also Deitzv. Money, supra, and Burton v. Renico,
supra, re: procedural default

Smith v. Stegall,
385 F.3d 993 (6" Cir. 2004)

Petitioner’sfirst-degree murder conviction wasreversed. Pe-
titioner then pled guilty to second-degree murder in exchange
for the state’s promise to not recommend alife sentence. At
sentencing, the state requested that Petitioner be given a70
to 100-year sentence. The state also noted that the victim’'s
family wanted Petitioner to receive alife sentence. Counsel
made no objection to either recommendation. Petitioner was
ultimately sentenced to 35-55 years, plus 2 yearsfor using a
firearm. After unsuccessful appeals and post-conviction
actions, Petitioner filed for awrit of habeas corpusinfederal
court.

The sole issue reviewed by the 6" Circuit was whether the
state court’s determination, (that the State had not violated
the pleaagreement), was“ objectively unreasonable” inlight
of clearly established federal law. Citing Santobello v. New
York, 404 U.S. 257 (1975), the court found that a breach of a
plea agreement by the prosecution constituted “clearly es-
tablished” grounds for vacating a guilty plea. To determine
whether a breach had in fact occurred, the court next noted
that plea agreements are interpreted using traditional prin-
ciplesof contract law, United Satesv. Robison, 924 F.2d 612
(6™ Cir. 1991), and that in accordance with these principles,
the prosecution will be held to the literal terms of the plea
agreement. United Satesv. Mandell, 905 F.2d 970 (6" Cir.
1990).

Applying these principlesto the instant case, the 6™ Circuit
determined that because the prosecution literally complied

with the terms of the pleabargain, it could not find the state
court’s denial of Petitioner’s motion to be an “ objectively
unreasonable” interpretation of federal law.

Note: The dissenting judge, quoting Bercheny v. Johnson,
633 F.2d 473 (6" Cir. 1980) observed that it is al so well-estab-
lished law that “thelaw does not permit acriminal defendant
to bargain away his constitutional rights without receiving
inreturn ... thebenefit of hisbargain....” InMichigan, alife
with parole sentence carries a parole eligibility of 10 or 15
years, depending on the offense. However, aterm of years
sentence allows parole eligibility only after the inmate has
served the years at the “bottom” of the sentence range, e.g.
after 70 years on a “70 to 100 years’ sentence. In other
words, though the state did not recommend “life,” it effec-
tively recommended life without parole, i.e., 70 years until
parole eligibility. The dissenting judge expressed fear that
this precedent could be construed as encouraging creative
prosecutors to offer plea deals which are, as in the instant
case, “utterly worthless.”

United Statesv. Macias,
387 F.3d 509 (6" Cir. 2004)

The 6™ Circuit reversed Appellant’s cocaine conviction find-
ing that the district court erred in denying Appellant’s mo-
tion for amistrial. Appellant had ajoint trial with one co-
defendant. During trial, an inculpatory statement by this
non-testifying co-conspirator wasintroduced from an audio
recording. Specifically, the audiotape contained a detective
describing the apprehension of the co-conspirator and Ap-
pellant, whom he referred to as “ Subjects 1 and 2,” respec-
tively. Apparently, after asearch and arrest, Subject 1 began
talking. The detective recounted that Subject 1 told him that
he had been paid by Subject 2 to deliver cocaine. Later in
the tape, the detective mentioned Subject 2's address, indi-
cating that Subject 2 wasin fact Appellant.

Citing Douglasv. Alabama, 380 U.S. 415 (1965) and Bruton
v. United Sates, 391 U.S. 123 (1968) as precedent, the 6"
Circuit held that Appellant’s 6th Amendment Confrontation
Clause rights were violated by the admission of this evi-
dence, and that an admonition to the jury would have been
insufficient to curethe error.

Sosav. Jones,
389 F.3d 644 (6" Cir. 2004)

Petitioner pled guilty to conspiracy to deliver over 650 grams
of cocaine. Of thefive drug transactions, only the fifth and
final sale involved more than 650 grams. Petitioner sought
towithdraw hisguilty plea, claiming adenial of due process
because of entrapment. Thetrial court denied this motion,
and sentenced Petitioner to the mandatory sentence for this
offense, i.e., life without the possibility of parole.
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The Michigan Court of Appeals remanded the case for a
hearing on entrapment. Petitioner raised “normal” entrap-
ment, and also “ sentencing” entrapment (i.e., that the police
waited to arrest him until he had delivered enough to be
eligiblefor ahigher offense.) Petitioner sought to introduce
evidence of ineffective assistance of counsel (IAC), but be-
cause hisfirst appeal did not makethisclaim, he had waived
theissue. Thetrial court found that Petitioner had not been
entrapped, applying Michigan’s entrapment law which re-
lies primarily on the conduct of the police. Subsequent ap-
pealswerefruitless.

Petitioner ultimately filed afederal habeas corpus petition,
alleging that the defense of entrapment was a constitutional
defense, grounded in due process principles, and originat-
ing fromthe U.S. Supreme Court decision of Sorrellsv. United
Sates, 287 U.S. 435 (1932). After scrutiny of Sorrellsand
subsequent interpretations of entrapment, the 6™ Circuit de-
termined that the entrapment defense, discussed in Supreme
Court precedent, resultsfrom statutory interpretation and is
not based on constitutional due process. Thus, the 6" Cir-
cuit held that the entrapment defenseis not a constitutional
defense that could form the basis for habeas relief.

Note: The court mentionsthat thisisan “unfortunate” case,
as this offense no longer carries a mandatory LWOP sen-
tence, and his co-conspirator won anew trial and isalready
out on parole.

Blackmon v. Booker,
394 F.3d 399 (6" Cir. 2004)

Petitioner was convicted of severa violent crimes. The pros-
ecution argued that these crimeswere gang-rel ated and that,
because of gang intimidation, many witnesses would not
testify. Two appeals and two state habeas petitions were
unsuccessful.

Petitioner filed afederal habeas corpus petition in the fed-
eral district court. The district court granted the petition,
finding that the gang-related evidence and prosecution’s
comments regarding gangs and witness intimidation denied
Petitioner hisright to due process and afair trial.

On appeal, the 6™ Circuit reversed after adetermination that
these issues had never been fairly presented to the state
courts for consideration, and were therefore procedurally
barred. SeeHicksv. Sraub, 377 F.3d 538 (6" Cir. 2004) (ar-
ticulating factors to determine if habeas claims have been
fairly presented to state courts). Thus, the 6" Circuit re-
versed and remanded the case, noting that Petitioner still
had recourse available in the state courts on these claims,
and that only after the state courts had a fair opportunity to
consider the claims would they be appropriate for federal
review.

Burton v. Renico,
391 F.3d 764 (6" Cir. 2004)

Petitioner was convicted of first-degree murder and posses-
sion of afelony. He was sentenced to life and two years,
respectively.

The trial court had appointed counsel for Petitioner. But,
Petitioner’s family subsequently hired a private attorney to
represent him. Private counsel moved for a continuance of
thetrial, which was schedul ed to begin just one month after
he entered his appearance. But, the attorney failed to follow
the court’s rules, which required him to contact the court
clerk to schedule a hearing on the motion.

The motion was heard five days prior to trial. Defense coun-
sel argued that he needed more preparation time, especially
because of late-arriving discovery materials. The prosecu-
tion stipulated to the continuance. But, the court denied the
motion. Defense counsel then moved to withdraw, and that
motion was granted.

For some reason, the trial did not begin as scheduled. In-
stead, somethree weekslater, thetrial judge recused herself.
After two more months, the new judge offered Petitioner a
continuanceto retain new counsel. Petitioner declined, stat-
ing that he liked his current court-appointed attorney, and
further that he had disagreements with, and could not af-
ford, hispreviously retained private counsel. Petitioner was
convicted, and his appeal was denied.

Petitioner next filed a state post-conviction motion, raising
several new issues. Thetrial court dismissed all issues as
waived because they could and should have been raised on
direct appeal. The appellate courts agreed.

Petitioner finally filed a habeas corpus petition, alleging a
denial of the right to counsel of choice, most of the state
post-conviction claims, and the ineffective assistance of
appellate counsel for failing toraise his“waived” claimson
direct appeal. After thedistrict court denied the petition, the
6" Circuit reviewed the right to counsel of choice claim, as
well aswhether or not the rest of the claims, deemed proce-
durally defaulted, could be excused from default by finding
“cause and prejudice” due to the ineffective assistance of
appellate counsel.

Ontheright to choice of counsel claim, 6" Circuit concluded
that the Michigan Court of Appeals ruling in Petitioner’s
direct appeal was a reasonable application of federal law.
Citing Powell v. Alabama, 287 U.S. 45 (1932), the 6" Circuit
recognized that a defendant has a right to a “fair opportu-
nity” to retain the counsel of hischoice. However, asnoted
by the state court, the second judge’s offer to continue the
trial, so that Petitioner could retain another attorney, pro-

vided Petitioner with a fair opportunity to secure replace-
Continued on page 42
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ment counsel. This offer, combined with the fact that Peti-

tioner declined, demonstrated that no substantive 6th
Amendment violation occurred.

Next, the 6" Circuit looked to seeif ineffective assistance of
appellate counsel could serve as cause and prejudice to
excuse Petitioner’s procedurally defaulted claims. Using the
factors articulated in Mapesv. Coyle, 171 F.3d 408 (6" Cir.
1999), the Court reviewed each claim of alleged appellate
IAC, (i.e., each argument that appellate counsel “should”
have raised on appeal), and determined that none of them
met the standardsfor ineffective assistance of appellate coun-
sel. Having found no appellate IAC, the Court concluded
that appellate | AC could not serve as cause and prejudice to
excuse the procedural default of Petitioner’s other claims.

Deitzv. Money,
391 F.3d 804 (6™ Cir. 2004)

Petitioner, aforeign national from Mexico, pled guilty todrug
trafficking charges and was sentenced to 22 years to life.
Two weeks later Petitioner wrote his attorney and told him
he wanted to withdraw his plea. Petitioner further claimed
that he indicated that he wished to appeal his conviction.
Hisattorney did not filean appeal But over amonth later, his
attorney did fileatrial court motion seeking modification of
the sentence. The motion wasdenied for lack of jurisdiction.

Petitioner proceeded pro se, asking to withdraw his plea a
year later. Thetrial court dismissed this motion, which was
affirmed by the Court of Appeals after it was re-character-
ized asan untimely post-conviction motion. Petitioner next
sought to file a delayed appeal, and to reopen his direct
appeal. The appellate courts denied both of these motions.

Petitioner filed for awrit of habeas corpus, raising several
claimsincluding ineffective assistance of counsel infailing
tofileadirect appeal. Thedistrict court dismissed the peti-
tion, finding all claims procedurally defaulted.

The 6™ Circuit reversed the dismissal of Petitioner ineffec-
tive assistance of counsel claim. In hismotion for adelayed
appeal, Petitioner clearly cited ineffective assistance of coun-
sel (i.e., not filing an appeal despite the request to do so) as
the reason for the delay. The Ohio courts’ refusal to allow
himto fileadelayed appeal did not constitute an “ adequate’
ground to bar habeasreview, as permissionto fileadelayed
appeal is discretionary. Thus, because the IAC claim was
not defaulted, and the IAC alleged constitutes per se inef-
fective assistance, the 6" Circuit reversed the district court,
remanding for relief if Petitioner can provethat he asked his
attorney tofileatimely appeal and that hisattorney failed to
do so.

Martin v. Perez,
391 F.3d 799 (6" Cir. 2004)

Petitioner alleged innocenceto afederal arson charge. Inan
earlier opinion (Martin|, 319 F.3d 799 (6" Cir. 2003)) the 6"
Circuit remanded this case back to the district court for an
evidentiary hearing to be conducted, in which Petitioner
was to be given the opportunity to prove that the bombed
property lacked the requisite connection to interstate com-
merce necessary for a conviction under the federal arson
statute, 18 U.S.C. § 844(i).

After a hearing, the district court determined that, because
the property involved was a rental property, it had a suffi-
cient nexus to interstate commerce to support Petitioner’s
convictionunder § 844(i). The 6™ Circuit affirmed.

Arnett v. Jackson,
393 F.3d 681 (6" Cir. 2005)

During Petitioner’s sentencing for obscenity and ten counts
of rape (child), the trial judge quoted a Bible verse. Peti-
tioner appealed, claiming that the court impermissibly con-
sidered itsown religious viewsduring sentencing. The Ohio
Supreme Court affirmed the conviction. Thefederal district
court granted Petitioner a writ of habeas corpus, finding
that the trial court’s use of the Bible as a “final source of
authority” in sentencing was improper.

The 6" Circuit looked to Townsend v. Burke, 334 U.S. 736
(1949), United Satesv. Tucker, 404 U.S. 443 (1972), and Zant
v. Sephens, 462 U.S. 862 (1983) to determine what consti-
tuted clearly established U.S. Supreme Court precedent.
These cases hold that a sentencing court’s considerations
of erroneous, impermissible, or irrelevant information may
constitute a due process violation. For acomparable appli-
cation of this principle, the 6 Circuit looked to the case of
United Satesv. Bakker, 925 F.2d 740 (4" Cir. 1991). InBakker,
the sentencing judge commented that Bakker gave no con-
cern for hisvictims and in effect mocked “those of us who
do have a religion.” The Bakker court reversed the
defendant’s sentence, finding specifically that thetrial judge
considered its own religious beliefs to be “ridiculed,” and
improperly weighed its own personal religious principlesin
sentencing.

After review of the above caselaw, the 6™ Circuit determined
that nothing in the judge’s comments in the instant case
indicated that the judge used the Bible or personal religious
values as her “final source of authority” in sentencing. As
such, the 6 Circuit could not find the Ohio Supreme Court’s
(unanimous) opinion to be an unreasonable application of
federal law.
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Miskel v. Karnes,
__ F3d___,2005WL 129733 (6 Cir. 2005)

Petitioner sought awrit of habeas corpusfor relief from her
conviction for Operating aMotor Vehicle with a Prohibited
Concentration of Alcohol (“OMV 1 per se”). Attrial, thecourt
refused to allow Petitioner to conduct cross examination
and present expert testimony on the specific issue of whether
the breath testing machine and process were generally reli-
able. Petitioner claimed that this denial constituted viola-
tions of the 6th and 14th Amendments: 1) the right to mean-
ingfully cross examine key state witnesses, 2) the right to
compel witnessesto testify in her favor, 3) theright to present
ameaningful defense and to require the state to prove each
element beyond a reasonable doubt.

Reviewing these claims for an unreasonable application of
clearly established federal law, the 6 Circuit held: 1) Peti-
tioner had a full and fair opportunity to cross examine the
state’ switnesses about the procedures and instruments they
used, and she was not precluded from challenging the spe-
cific machine or procedures used to measure her acohol
content; 2) Petitioner was free to challenge the instrument
used to test her, and because effective meanswere available
to challenge the accuracy of her test, refusal to admit expert
testimony on general reliability of breath test machineswas
not an unreasonable application of federal law; 3) thetrial
court did not require the jury to presume accuracy of
Petitioner’s breath test, as statute does not create a pre-
sumption on its face, and jury instructions properly placed
all burdens of proof on the prosecution.

Note: the 6" Circuit often and emphatically repeated that it
reviewed this caselooking for an “ unreasonabl e application
of clearly established federal law as determined by the Su-
preme Court,” a standard highly deferential to the findings
of the state courts.

Souter v. Jones,
395 F.3d 577 (6" Cir. 2005)

The 6™ Circuit determined that Petitioner raised a“credible
claim of actual innocence,” and that such aclaimisentitled
to equitabletolling of the AEDPA’s one year statute of limi-
tations.

Petitioner’s 1992 murder conviction for a1979 murder was
based amost entirely on the theory that a whiskey bottle,
which Petitioner admitted was his, was used as a murder
weapon to cut thevictim. In 2002, after years of investiga-
tion, Petitioner filed for awrit of habeas corpus. Petitioner
provided several new pieces of evidence including: an affi-
davit from an investigator who interviewed the bottle manu-
facturer and a technician who stated that the bottle did not
contain any sharp edges; affidavits from several of the doc-
tors who testified, either recanting testimony or admitting

speculation; an affidavit from the police technician who ad-
mitted the bottle did not have a sharp edge, and the fact that
Type-A blood was found was not especially helpful as 43%
of the population has this blood type; and several photo-
graphsallegedly not available at trial.

The federal district court granted the state of Michigan’s
motion for summary judgment, finding that the petition was
barred by the one-year statute of limitations set forth in 28
U.S.C. Section 2244 (d)(1).

The 6" Circuit reversed the district court and determined
that Petitioner made a sufficient showing of actual inno-
cenceto equitably toll the AEDPA oneyear statute of limita-
tions. This case was remanded to the district court for a
ruling on the merits.

Townsv. Smith,
395 F.3d 251 (6" Cir. 2005)

Robbery suspect “Richard” was arrested with a gun which
was | ater determined to have been used inamurder. Richard
told policethat he drovethe car, but “Willie and his brother”
werethe oneswho committed the murder. The policelooked
for Willie Towns and brother Kevin. While looking, they
found Petitioner Parrish Towns, who closely matched his
brother Kevin's description. For an unknown reason, the
police switched focusto Parrish. Parrishwasidentifiedina
lineup by the sole eyewitness, who stated that he “ couldn’t
be sure” and admitted making the ID primarily based on
weight and height.

During trial, the prosecution was permitted to withdraw Ri-
chard as a potential witness. Defense counsel indicated
that he might want to call Richard, and asked him to be held
inthelocal jail sothat he could speak with him before calling
him. Counsel never met with Richard. At trial the next day,
counsel did not call Richard. Despitehisalibi defense, Peti-
tioner was convicted along with his brother.

Petitioner claimed ineffective assistance of counsel, alleg-
ing that his attorney was deficient for failing to adequately
investigate Richard and failing to call him as a defense wit-
ness. During post-conviction investigation of this claim,
Richard stated that he had persona knowledge that Peti-
tioner was not involved in the murder. The 6" Circuit deter-
mined that abandoning the investigation of Richard, “a
known and potentially important witness’ was unreason-
able, especially after indicating the need to speak with him.
In rejecting the state’s claim that the decision to not call
Richard may have been based on a fear that he may have
given harmful testimony, the 6 Circuit pointed out that due
tothefailureto investigate Richard, counsel could not have
been sufficiently informed to make that determination. Con-
sidering the weakness of the state's case, including the ad-

mitted hesitancy of the eyewitness, the 6 Circuit affirmed
Continued on page 44
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thedistrict court’sfinding of ineffective assistance of coun-
sel and granting of the writ of habeas corpus.

Valentine v. Konteh,
395 F.3d 626 (6" Cir. 2005)

Petitioner was convicted of 20 counts of child rape and 20
counts of felonious sexual penetration of a minor, and was
sentenced to 40 consecutive life sentences. The 20 child
rape indictments were exact carbon copies of one another,
as were the 20 felonious sexual penetration indictments.
Apparently, the number of charges in the indictments was
based upon an approximation by the victim of how many
times the offense occurred, i.e., “about 20.”

Petitioner sought a writ of habeas corpus alleging a due
process violation when he was tried and convicted on an
indictment which did not include specific dates or actions
involved in the offenses. Assuch, Petitioner argued that he
was subjected to double jeopardy. The district court, rely-
ing on Russell v. United Sates, 369 U.S. 749 (1962), deter-
mined that the state court had unreasonably applied federal
dueprocesslaw. Specifically, Russell requiresan indictment
to 1) sufficiently inform the defendant of the elements
charged, indicating what the defendant isfacing, and 2) suf-
ficiently describe the charges so that the defendant may
plead former acquittal or conviction for the same conduct.
Petitioner claimed that the wide time range and the lack of
differentiation among the charges rendered the indictment
invalid.

e

The 6™ Circuit rejected the claim that the wide range of time
givenintheindictment (“March 1, 1995 to January 16, 1996")
rendered theindictment invalid. The Court noted that, par-
ticularly in caseswith child and/or sex abuse victims, exact
timesaredifficult if not impossible to ascertain, and ranges
aresufficient. However, the 6 Circuit agreed that thelack of
any distinction between any of the 20 counts of each of-
fense was aproblem. Neither the indictment nor the bill of
particulars distinguished any of the 20 counts of child rape
from one another, nor the 20 counts of felonious sexual pen-
etration from one another. At trial, thevictim only testified
to what “typically” happened during the abuse. The Court
pointed out that, with this testimony and two stacks of 20-
count charges, it is highly unlikely that the jury could have
considered a particular count on its own, and thereforeit is
difficult to know exactly what the jury found.

As such, the 6™ Circuit found that Petitioner’s due process
rights against double jeopardy wereviolated. However, the
Court determined that the first of each “type,” (i.e., thefirst
child rape count), and the first felonious sexual penetration
count were both valid, but the remaining 38 carbon-copy
countsincluded in theindictment (19 of each type) were not
valid. Thus, the 6" Circuit affirmed thedistrict court’sfind-
ing of relief for counts 2-20 and 22-35 (5 had been dropped
from an earlier state court appeal), but reversed on counts 1
and 21, thereby allowing the conviction on these two counts
to stand. H

From thevery beginning, our stateand national constitutionsand lawshavelaid great emphasison proce-
dural and substantive safeguar dsdesigned to assur efair trialsbeforeimpartial tribunalsin which every
defendant standsequal beforethelaw. Thisnobleideal cannot berealized if thepoor man char ged with crime

hasto face hisaccuser swithout alawyer toassist him.

- JusticeHugo L. Black
U.S. Supreme Court
Gideon v. Wainwright (1963)
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WEeLcoME TOo MY WORLD:
OuTtsiDE LookING IN — PART |
THE INITIAL TRANSFER, ORIENTATION, RECLASSIFICATION,

SUBSEQUENT T RANSFERS AND PERSONAL PROPERTY
by Robert E. Hubbard

InPart | of thisseries of articles on what happensto adefen-
dant after conviction; we learned how an inmate’s custody
level is determined and how, based on his or her particular
custody level, the inmate is assigned to a corrections insti-
tution at aspecific security level. Thissystem of classifica-
tion is designed to protect society and correctional staff,
punish the inmate and, perhaps most importantly, provide
the inmate opportunities for rehabilitation. What is avail-
able for each inmate varies by institution and considers the
needs of theindividual inmate. Before considering many of
the various aspects of incarceration such as visitation, cor-
respondence, religion, health care, job, school, and counsel -
ing/treatment programs avail ableto theinmate, let’slook at
what transpires once the inmate is transferred from the As-
sessment Center (AC) or another facility and consider the
items of personal property the inmate may possess.

Orientation

In addition to the governing KARs and CPPs, each institu-
tion is distinct and operates under its own set of Standard
Operating Procedures (SOP). As such, the inmate may ex-
pect to receive orientation at any institution he is subse-
guently transferred to. This orientation insures the inmate
isaware of the rules and regulations, the programs offered,
how to enroll in them, how custody levels may be reduced,
how to secure transfers to other institutions and how he is
expected to perform while incarcerated. In addition to re-
ceiving thisinformation directly frominstitutional staff, in-
mates are also supplied an Inmate Handbook that covers
thisinformation.

Reclassification

Within 10 working days of arrival at the receiving institu-
tion, (whether received from the AC or another institution), a
Reclassification Committee will see each inmate. The pur-
poses of this“reclass’ areto review theinitia or most recent
classification document and the inmate’s assigned custody
level; to revise program placement recommendations and
insure the recommended program isrealistic; and to assign/
review housing assignments. Asidefromthisinitial reclass,
the Reclassification Committee has the ongoing responsi-
bility of reviewing all inmates at least once every 6 months

to either insure the appropriateness of, or change, their pro-
gram assignment and status, to review/change work or hous-
ing assignments, review/change the inmate's visiting list,
recommend restoration of lost good time, and to update the
custody level if appropriate.

Unless recommended by the Classification Treatment Of-
ficer (CTO) or Classification Committee Chairperson, thein-
mate may see the Reclassification Committee only once ev-
ery 6 months. If, at the time of his scheduled reclass, an
inmate has any pending matter which might affect the re-
sults, i.e., adetainer, awrite-up, etc... the scheduled hearing
may be postponed provided it is held within the same 6-
month period, i.e., either January-June or July-December.
The inmate may also request a “ Special Reclassification.”
Special Reclass requests may be granted only once per cal-
endar year. Custody reviews of Class"“D” program inmates
are specifically provided for under 501 KAR 5:020 and 060
and withinthe DOC “Classification Manual.” Inmates may
appeal any classification action to the Warden if in a state
facility or to the Classification Branch Manager if in the
Class“D” program. Appealstaken at theinstitutional level
to the Warden may betaken up for further review beforethe
Classification Branch Manager if theinmateis not satisfied
with the Warden’s response.

Transfers

Transfersbetween institutions are designed to (1) maximize
the efficient use of resources; (2) regulate the institutional
population; (3) provide adequate security and supervision;
(4) meet medical/mental health needs; and (5) ensure protec-
tion of the public, staff and other inmates.

Six Typesof Transfers

() Thelnitial Placement Transfer —used following comple-
tion of initial orientation and classification.

(2 Program Progression Transfer —for the purpose of par-

ticipation in a program, school, training course, job or

other activity designed to meet the needs of the inmate

or promote family contact, employment or reintegration

into society Continued on page 46

45



THE ADVOCATE

\olume 27, No. 1 February 2005

Continued from page 45
(3 Disciplinary Transfer — for the inmate who has been
convicted of a disciplinary infraction, this transfer is
designed to placetheinmatein afacility better suited to
address heightened security needs.
(4 Medica Transfer —allowsfor aninmate’s placement in
afacility equipped to deal with medical/mental health
needs.
(5 Administrative Transfer — may be directed: a) where
there is reasonable suspicion of activity detrimental to
the security and operation of the institution; b) when
the inmate fails to adjust to the rules or program; c) to
facilitate population control; d) to fill a particular job
skill; €) to separate inmates who appear to negatively
influence each other; f) to provide a secure environ-
ment for an inmatein need of protection; g) to separate
groups, cliques, etc...appearing to have a negative in-
fluence on the institution; or h) when information pro-
vided by institutional staff warrants transfer.

While the Administrative Transfer is not considered
punitive, the inmate may, nevertheless, be reclassified
to ahigher custody level if returned from alower level
and a period of reassessment is required.
(6) Emergency Transfer —for security or other substantial
reasons. This transfer may be accomplished without
the inmate meeting the Reclassification Committee.
However, within 10 working days of arrival at the re-
ceivinginstitution, theinmateisentitled to areview by
the Reclassification Committee at the receiving institu-
tion. Emergency transfersare appropriate when: a) con-
duct of an individual inmate or group of inmates is of
immediate danger to the institution, staff or other in-
mates; b) the institution is not equipped to contain the
inmate’'s behavior; c) there is a medical/mental health
need requiring immediate treatment; d) the inmate is
behaving in a violent manner or suspected of being
intoxicated; or €) the inmate poses a threat to the secu-
rity of theinstitution.

Some additional considerations affecting an inmate’strans-
ferare:

(@ Wherethe number of approved transfersto Level 1
or 2ingtitutions exceed the number of available beds,
the following priorities are used to determine the
order of transfer. 1) ACinmates, 2) inmatesreturned
from Level 1 or 2institutionsfor aruleviolation but
who were found not guilty or whose charges were
dismissed; 3) inmatesfrom Level 3 or 4institutions
approved for transfersto aLevel 1 or 2 facility; 4)
transfers between alLevel 1 or 2 and another Level
1or 2fecility. Theseprioritiesmay bewaived when
medical, mental health, security or program needs

require transfer or in order to fill institutional va-
cancies.
(b) Inmateswith agood timelossin excess of 90 days
areineligiblefor transfer toaLevel 1 or 2 institu-
tion.
(¢) Any non-restorable good time loss precludes the
inmatesfrom Level 1 or Level 2 placement.
(d) Aninmate assignedtoalevel 1 or 2 facility, who
incurs up to a 90-day good time loss, and who has
no more than atotal 180-day good time loss, may
receive a custody override and remain at the facil-

ity.
(e) Generally aninmate will not be transferred from a
Community Center to aLevel 2 facility except for
disciplinary or medical reasons.
(f) Inselectionof aninmatefor Level 3 or 4 placement,
priority is given to inmates in next lower custody
level with the highest custody scores within the
level.
(g) Inmates cannot refusetransfer; if they do, they will
be reviewed for disciplinary action and placement
at a higher security/custody level.
(h) Inmany instances an inmate may be transferred to
an institution of higher security level without any
changein hiscustody level, i.e., for medical, mental
health, program, school, job assignment or admin-
istrative reasons.

Transfers are scheduled in the following priority. Transfers
madefor: 1) medical reasons; 2) security reasons; 3) admin-
istrative reasons; 4) initial placement; and 5) program pro-
gression. Oncetransferred, an inmateis generally required
to remain at the institution for 6-12 months before being
considered for transfer to another facility. Out-of-statetrans-
fers may be recommended only for safety/security reasons
or specia housing, not to enhance visitation.

Population Categories

Once transferred from the Assessment Center the inmate
will find himself in 1 of 3 population categories:

1) General Population (GP) — Most inmates fall into this
category which may also includeinmatesin medical or
mental health units, and those voluntarily unassigned
(UA) (electing not to work).

Honor Status— This statusis based upon an inmate’s a)
conduct, b) program/job evaluations and participation,
) security risk, d) good time loss, €) length of time at
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the institution, f) the available space, g) the racial bal-
ance of theinstitution and h) theinmate’s prior classifi-
cation documentation.

If placed in Honor status, theinmate's privileges, which may
be more contingent upon the actual presence of honor hous-
ing, may consist of a) special housing, b) additional visita-
tion privileges, ¢) additional recreational facilitiesand time,
d) increased leisure opportunities, €) added phone privi-
leges, h) increased canteen privileges, and/or i) other addi-
tional privileges varying by institution.

3 Special Management Inmates — This category covers
inmates who have been placed in disciplinary segrega-
tion, administrative segregation, administrative control
status, protective custody and/or special security sta-
tus.

Disciplinary Segregation isthe confinement of aninmatein
an individual cell for a specific period of time for violating
ingtitutional rules. Administrative Segregation is confine-
ment to a cell, room or highly controlled area for a short
period of time in an effort to ensure the safety/security of
the institution, the staff or other inmates pending an inves-
tigation. Administrative Control Statusis alternative maxi-
mum security housing for inmates who repeatedly violate
rules, or who pose a serious threat to the safety/security of
the ingtitution, staff, other inmates or to the offending in-
mate him/herself. Protective Custody is designed for the
inmatein danger of being harmed or who, for reasons other
than rule violations, is unable to adjust to living in the gen-
eral population (GP). Special Security isthe maximum secu-
rity housing used to control the inmate serving a sentence
of death.

Inmates may also be placed in Temporary Holding Status
pending transport, review for transport, or pending investi-
gation when they are suspects in an incident.

Although Special Management inmates are grouped within
the ingtitution in a special management unit (SMU) often
referred to simply as* Seg,” policy dictatesthat treatment of
the SMU inmate be “fair and humane.” While there is a
heightened awareness of security and control, with the ex-
ception of specific privileges which may be denied anyone
in disciplinary segregation, living conditions are similar to
those found in the general population. SMU inmates are
observed at 30 minuteintervals; the violent, mentally ill, or
inmates demonstrating unusual or bizarre behavior are ob-
served moreregularly, while suicidal inmates are under con-
tinuing observation. More specificson the criteriaand pro-
cedural requirements for assignment to SMU can be found
in Corrections Policy and Procedure (CPP) 10.2 VI. A 1-5;
10.2VI1.B 1-5;and CPP18.15V.A-D; 18.15VI.A-K (for Pro-
tective Custody inmates).

Aspreviously noted, the majority of inmates will be placed
in the general population and, except for slight differences
mandated by different institutions, many of the general fac-
etsof incarceration will remain the same, institution toinsti-
tution. Indeed this is often true even for inmates in other
custody classes with changes made only for security/safety
precautions. Before closing, let’s consider several routine
aspects of prison life that deal with personal property.

Per sonal Property

Personal property, of whatever nature, islimited to reason-
ablequantities, inlight of fire, sanitation, and safety require-
ments. In addition, there are other limitations on specific
types of property:

Clothing

Thereare 2 general categoriesof clothing. (1) Personal Cloth-
ing is clothing, other than state issue items, that may be
possessed and/or purchased through the inmate canteen.
(2) State Issued Clothing is supplied by the Department of
Corrections.

Since 2001 inmates have been issued and required to wear
stateissued clothing. Personal itemsof clothing are limited
primarily to recreational wear. The state issue uniform con-
sistsof akhaki colored shirt, pants, belt and coat. Thisstate
issued uniform is to be worn during program/work hours,
typically 8:00 am.—4:00 p.m., and anytimetheinmateisout
of his living area, dormitory or cellhouse. Special status
inmates (e.g. SMU inmates) and inmates in specific work
areas(e.g. Food Service) are provided specially styled, marked
and/or colored clothing to denote their status. The inmates
are further required to abide by other dress code directives
and failure to do so subjects the inmate to an institutional
write-up. Each institution provides a laundry facility for
laundering of personal and state issued clothing and pro-
vides for the replacement of state issue clothing as neces-
sary. Provisionsare also madefor inmatesrequired to leave
theinstitution, (for attending events such as court, funerals,
bedside visits), to be dressed in “ presentable clothing” that
is“suitable for the reason.”

Per sonal Hygieneand Bedding Items

All institutions provide without charge the following items:
climatically suitable clothing, toothbrushes, toothpaste, den-
ture cleanser and adhesive, disposablerazors, shaving cream,
soap, acomb, toilet paper, aclean mattressand pillow, clean
sheets, pillow case, two clean towels, clean blanket, and at
KCIW sanitary napkins.

Theseitems are issued in sufficient quantity and frequency
to allow the inmate to maintain an “acceptable level of per-
sonal hygiene.” Additional personal hygiene and bedding
items may be purchased and possessed by the inmate pro-

vided the inmate does not exceed the quantity allowed.
Continued on page 48
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Continued from page 47

Hobby-Craft Materials

If permitted by the specificinstitution, theinmateisallowed
to purchase and use hobby-craft materials. Each institution
permitting the craft program has responsibility for develop-
ing its own procedures for dealing with and storing the
projects.

Legal Materials

Inmates are allowed to maintain material s necessary to their
legal actions as well as reference materials, provided they
arenot availableinthelaw library. Theamount of material an
inmate may haveis established independently by each insti-
tution. However, the space allowed cannot be restricted
below 2 cubic feet per inmate.

Per sonal Mail

Each institution has the responsibility for establishing stor-
age limits for personal mail. These established limits take
into consideration the total amount of property being stored
as well as fire, sanitation, security and housekeeping con-
cerns. Theinstitutions may mandate that personal mail be
considered a part of the 2 cubic feet of space set aside for
legal materials.

Additional Personal I1tems

Inmates are allowed numerous other personal items as set
forthin Attachment 1 of CPP 17.1. For example, aninmate
may possess a watch, rings, necklaces, a photo album, ice
chest, eyeglasses, locks, plastic bowls, aclock, fan, aradio,
cassette, or CD player, TV, headphones, typewriter, musical
instrument(s), extension cord, hairdryer, clothes hangers,
cigarettes, pipe tobacco, snuff, chewing tobacco, matches,
envelopes, stamps, batteries, playing cards, and table games
(nodice). Additionally, aninmate may possessmedical items

-

asrequired for treatment of a specific medical condition or
prescribed by aphysician. Aninmate however cannot pos-
sess any device that provides for the electronic storage of
information which may facilitateillegal activitiesor activities
which pose athreat to security.

A complete list of authorized property is provided each in-
mate entering the system. (See, Attachment 1, Authorized
Property List, CPP17.1) and theinmate’s property isinven-
toried and tracked throughout the inmate’ sincarceration by
institutional staff using property inventory forms. All addi-
tional personal property acquired during the inmate’s term
of incarceration (either purchased from the canteen or re-
ceived in the initial and subsequent packages) is added to
theinmate’s personal property inventory and when, dueto a
change in institutions, items previously possessed may be
determined to be contraband, the inmate is required to dis-
pose of those items. This may be accomplished by having
the items sent home, donated to charity or destroyed. In-
mates are not authorized to sell, trade or transfer any item of
personal property to another inmate however.

Having undergone initial classification, and having been
received at their assigned institution and provided/received
necessities of life, the inmate can now begin to settlein for
the term of hisincarceration. In Part |11 of this continuing
serieswewill discuss more specific information concerning
inmate correspondence, visits, telephone use, religious ser-
vices, marriage, and job opportunities. These mattersallow
inmatesto maintain tieswith family, friends, and acquaintan-
ces, practice their religious beliefs, and otherwise occupy
their time and/or learn atrade in contemplation of their re-
lease. Hopefully thisadditional insight into institutional life
will alow you to better understand and address the varied
questions posed by the client and/or the client’s family. ll

Oursisagovernment of laws, not men, John Adams said. American society isfounded on the commitment to
law, binding the rulers as it does the ruled. Our willingness to assure the least among us the guiding hand

of counsel is a test of our American faith.

—Anthony L ewis

Fromforeword of ABA Report; Gideon’s Broken Promise: America’'s Quest for Equal Justice
http://www.abanet.org/l egal services/sclai d/defender/brokenpromise/ful lreport. pdf
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PLAIN VIEW . ..

Illinois v. Caballes
125 S.Ct. 834 (2005)

Can the police use a narcotics detection dog on a car that
has been lawfully stopped for speeding but for which there
is no other reasonable or articulable suspicion? According
to the United States Supreme Court, the answer isyes.

Roy Caballeswas speeding slightly (71 in a65) ontheinter-
state in Illinois when he was stopped by Trooper Gillette.
While Gillette waswriting aticket, another officer appeared
with a narcotics-detection dog. Caballes refused to con-
sent to a search of his car. The trooper walked the dog
around Caballes' car while Gillette was writing a warning
ticket. The dog alerted at the trunk of the car. A search of
the car resulted in a finding of marijuana. Caballes was
stopped for less than ten minutes. Gillette was convicted
and sentenced to 12 yearsin prison and a$256,136 fine. The
I1linois Supreme Court reversed, finding that the use of the
narcotics detection dog had “‘ unjustifiably enlarge[ed] the
scope of aroutine traffic stop into a drug investigation.””

Justice Stevens wrote the opinion of the 6-2 majority (Jus-
tice Rehnquist did not take part in the decision). The Court
found that Caballes' privacy interests had not been com-
promised. Caballeshad no legitimate interest in protecting
the privacy of his contraband. No other interest was ef-
fected by subjecting the external part of the car to the nar-
coticsdetection dog. “Accordingly, the use of awell-trained
narcotics-detection dog—one that ‘does not expose non-
contraband itemsthat otherwise would remain hidden from
public view,’...during a lawful traffic stop, generally does
not implicate legitimate privacy interests. In this case, the
dog sniff was performed on the exterior of respondent’s car
while he was lawfully seized for a traffic violation. Any
intrusion on respondent’s privacy expectations does not
rise to the level of a constitutionally cognizable
infringement...A dog sniff conducted during a concededly
lawful traffic stop that reveal s no information other than the
location of a substance that no individual has any right to
possess does not violate the Fourth Amendment.”

Crucial to understanding this decision is the fact that the
stop took less than 10 minutes, time that was needed to
processthe speeding warning ticket. Justice Stevensreiter-
ated that this situation could potentially violate the Fourth
Amendment. “A seizurethat isjustified solely by theinter-
est in issuing a warning ticket to the driver can become
unlawful if it is prolonged beyond the time reasonably re-
quired to complete that mission.”

Justice Souter wrote a dis-
senting opinion. He would
have held that “using the
dog for the purposes of de-
termining the presence of
marijuanain the car’s trunk

Ernie Lewis, Public Advocate

was a search unauthorized

as an incident of the speeding stop and unjustified on any
other ground.” Justice Souter was particularly concerned
about the possihility of error by the dog, which would thereby
permit searches of cars based upon nothing other than the
error of the dog. He cited a study showing that dogs in
artificial testing situations return false positives anywhere
from 12.5% to 60% of thetime. Asaresult of thispossihility,
the “sniff alert does not necessarily signal hidden contra-
band, and opening the container or enclosed space whose
emanations the dog has sensed will not necessarily reveal
contraband or any other evidence of crime.”

Justice Ginsburg al so wrote adissenting opinion, which Jus-
tice Souter joined. Shewould have analyzed the case under
Terryv. Ohio, 392 U.S. 1 (1968), whereby the court analyzes
first whether the officer’s stop is justified at its inception
and second whether the stop is* ‘ reasonably related in scope
to the circumstances which justified the interference in the
firstplace.”” For her, thetime of the ten-minute stop was not
dispositive. “The unwarranted and nonconsensual expan-
sion of the seizure here from aroutine traffic stop to adrug
investigation broadened the scope of the investigationin a
manner that, in my judgment, runsafoul of the Fourth Amend-
ment.”

For Justice Ginsburg, the majority has abandoned the sec-
ond prong of the Terry inquiry by its analysis, and broad-
ened the power of the police to conduct suspicionless
searches. Sheraisesinteresting and troubling possibilities.
“Under today’sdecision, every traffic stop could becomean
occasion to call in the dogs, to the distress and embarrass-
ment of the law-abiding population...Today’s
decision...clears the way for suspicionless, dog-accompa-
nied drug sweeps of parked cars along sidewalks and in
parking lots” “Nor would motorists have constitutional
grounds for complaint should police with dogs, stationed at
long traffic lights, circle cars waiting for the red signal to
turn green.”

Continued on page 50
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Devenpeck v. Alford
125 S.Ct. 588 (2004)

Justice Scalia poses the question presented in this case:
“whether an arrest is lawful under the Fourth Amendment
when the criminal offensefor which thereis probable cause
to arrest isnot ‘closely related’ to the offense stated by the
arresting officer at thetime of arrest.”

The case arose under a suit pursuant to 42 U.S.C. § 1983.
Alford had been arrested after he had helped a disabled
vehicle, during which it appeared he was impersonating a
police officer. He was charged with a violation of
Washington's privacy act for recording a conversation with
the police during their arrest of him, aswell as using “wig-
wag” headlights. The charges were later dismissed, and
Alfordfiled suit alleging unlawful arrest and imprisonment.
The jury found for the police, but the 9" Circuit reversed.
The 9" Circuit held that the police did not have probable
cause to arrest on the privacy act charge. There was no
probable cause for the offenses of impersonating alaw-en-
forcement officer or obstructing alaw-enforcement officer
because those offenses were not “‘closely related’” to the
offense for which Alford was arrested.

Justice Scaliaissued a unanimous opinion of the Court (ab-
sent the Chief Justice) reversing the decision of the 9" Cir-
cuit. The Court rejected the holding of the 9 Circuit that the
“probable-cause inquiry is further confined to the known
facts bearing upon the offense actually invoked at the time
of the arrest, and that (in addition) the offense supported by
these known facts must be ‘closely related’ to the offense
that the officer invoked.”

The Court reiterated their opinionin Whren v. United Sates,
517 U.S. 806 (1996) that the state of mind of the arresting
officer isirrelevant to the probable cause equation. “That is
to say, his subjective reason for making the arrest need not
be the criminal offense asto which the known facts provide
probable cause.” “ Subjectiveintent of the arresting officer,
however it is determined (and of course subjective intent is
always determined by objective means), is simply no basis
forinvalidating an arrest. Thosearelawfully arrested whom
thefactsknown to the arresting officers give probable cause
to arrest.”

The Court also rejected the 9" Circuit’s holding that the
offensesfor which therewas probable cause had to be closely
related to the offense for which the defendant was arrested.
“The rule that the offense establishing probable cause must
be ‘closely related’ to, and based on the same conduct as,
the offense identified by the arresting officer at the time of
arrest isinconsistent with this precedent. Such arule makes
the lawfulness of an arrest turn upon the motivation of the
arresting officer-eliminating, as validating probable cause,
facts that played no part in the officer’s expressed subjec-

tive reason for making the arrest, and offenses that are not
‘closely related’ to that subjective reason... Thismeansthat
the constitutionality of an arrest under agiven set of known
facts will ‘vary from place to place and from time to
time'...depending on whether the arresting officer states
the reason for the detention and, if so, whether he correctly
identifiesageneral classof offensefor which probable cause
exists.”

Ragland v. Commonwealth
2004 WL 2623926, 2004 Ky.
LEXIS284 (Ky. 2004)
(Commonwealth’ sRehearing Petition granted on
2/17/05, and supplemental briefing or der ed)

Thisisthe somewhat infamous case involving the killing of
aUniversity of Kentucky football player while he celebrated
his 21% birthday. One of theissuesin the case involved the
seizure of evidence pursuant to a federal search warrant.
The warrant had been obtained during a federal investiga-
tion of drug trafficking aswell as possession of afirearm by
an unlawful user or addicted person.

The affidavit in support of the warrant recited information
from the defendant’ sformer girlfriend regarding thelocation
of arifleand the location of marijuana-growing operations.
The affidavit also described 3 DUI arrests during which the
defendant was in possession of marijuana. The affidavit
describes nine “trash pulls’ that resulted in the seizure of
marijuana and other associated papers.

Ragland challenged the admission of the evidence seized
pursuant to thewarrant on the basis of staleness. The Court,
while rejecting the defendant’s argument, reviewed the law
surrounding staleness. Citing from United Satesv. Spikes,
158 F. 3d 913 (6" Cir. 1998), the Court noted that the“*“ func-
tion of astalenesstest in the search warrant context is not to
create an arbitrary time limitation within which discovered
facts must be presented to a magistrate... Rather, the ques-
tion of staleness depends on the “inherent nature of the
crime.”...Instead of measuring staleness solely by counting
the days on a calendar, courts must al so concern themselves
with the following variables: “the character of the crime
(chance encounter in the night or regenerating conspiracy?),
the criminal (nomadic or entrenched?), the thing to be seized
(perishable and easily transferable or of enduring utility to
itsholder?), the placeto be searched (mere criminal forum of
convenience or secure operational base?)., etc.””” Under
these factors, the Court approved of the search, saying that
theinformation fromthegirlfriend, while arguably stale, “was
corroborated by Appellant’s possession of marijuana at the
time of hisrecent arrests and the marijuanaand drug-related
evidence found during the ‘trash pulls' at his parents’ re-
spective residences.” In terms of the rifle, the Court held
that the staleness test was different for the rifle than for
marijuana.
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The Court also rejected Ragland’s argument that there was
false and misleading information in the affidavit pursuant to
Franksv. Delaware, 438 U.S. 154 (1978). “Without detailing
each allegation and the evidencerefuting it, sufficeit to say
that the trial court’s finding in that respect was supported
by substantial evidence.”

Meghoo v. Commonwealth
2004 WL 2418037, 2004 Ky. App.
LEXIS316 (Ky. Ct. App 2004)

OnJduly 27,2000, Gerry Meghoo drove histruck into aweigh
station on 1-65 near Elizabethtown. A Kentucky Department
of Transportation, Division of Vehicle Enforcement Officer,
began to discuss different violations committed by Meghoo,
including failureto accurately maintain alogbook. Eventu-
ally, theofficer called in acanine unit. Thedog alerted near
the rear doors of the trailer. The officer obtained the keys
from Meghoo and opened the trailer. The dog alerted to a
cardboard box, ripping it open. Two bales of marijuanawere
found in the box. Meghoo was arrested and charged with
trafficking in marijuanafive pounds or more. After hissup-
pression motion was overruled, he entered a conditional
guilty plea preserving the right to challenge the search of
his truck.

The Court affirmed the trial court in an opinion written by
Judge Schroder and joined by Judges Minton and Taylor.
The Court first held that aVehicle Enforcement Officer had
the legal authority to arrest Meghoo for trafficking in mari-
juanaeven though it was not an offense rel ated to transpor-
tation. Meghoo had challenged this authority under KRS
281.656 as well as Howard v. Transportation
Cabinet,Commonwealth of Kentucky, Ky., 878 S.\W.2d 14
(1994). “While wewould agreethat the offense of traffick-
inginmarijuana(KRS218A.1421) isnot an offenserelated to
motor vehicles, Meghoo was also charged with possession
of drugs in a commercial vehicle which is aviolation of a
federal regulation (49 C.F.R. § 392.4) as well as state law
(KRS 281.600—enabling the adoption of federal motor car-
rier safety regulationsthrough 601 KAR 1:006, Section 2 and
declaring that violations of those adopted regulations to be
violations of KRS 281.600). Thus, the VEOs had the legal
authority to search for controlled substances in Meghoo's
truck.” Based upon this authority, the Court held that they
also had the authority to arrest for an offense discovered in
the course of amotor vehicle search, based upon acitizens
arrest theory. “We believe that once they lawfully discov-
ered the marijuana, the VEOs had the authority to make a
citizen'sarrest for any non-motor-vehicle-related felony of -
fense surrounding the marijuana.”

Meghoo also challenged the scope of the search conducted
by VEO, saying it went beyond that allowed by the regula-
tions. The Commonwealth asserted that the search of the
truck was consensual because the defendant had consented

after arrest aswell asgiving hiskeysto the VEO. The Court
held that Meghoo had not consented to a search of the
truck. “Officer Chelf admittedly did not ask Meghoo if he
could search the trailer or if he could have the keys, but
rather directed Meghoo to give him the keys after the officer
had already broken the seal to thetrailer. Meghoo knew the
dog and the VEOSs were there to search the trailer, and he
likely knew that he was not free to leave the scene. We
believethat Meghoo had to feel that he had no choice but to
give Officer Chelf thekeys.”

The Court’s holding that there was no consent was of little
help to Meghoo, however. The Court held that under New
York v. Burger, 482 U.S. 691 (1987) the search was avalid
regulatory search pursuant to the administrative search ex-
ception for closely regulated businesses. After the initial
search was conducted, the VEOs had probabl e cause under
the automabile exception to conduct acomplete search with-
out awarrant. “ From our review of thetotality of the circum-
stances in this case—the inaccurate log book, handwritten
bills of lading, discrepancies between the log book and bills
of lading, lying about the bills of lading, Meghoo’s nervous-
ness, and the alert to the presence of drugsin the trailer by
the dog—the VEOSs had sufficient probable cause to con-
duct asearch of thetrailer.”

Commonwealth v. Murray
2004 WL 2827254, 2004 Ky. App.
LEX1S354 (Ky. Ct. App 2004)

This case involves an interpretation of the open fields doc-
trine. Murray had property on which hehad aRV with elec-
tricity and amaobile home. Both backed up to awooded area.
In December of 2001 the Kentucky State Policereceived atip
that Murray was burying marijuanain the woods behind the
RV and mobile home. Two officers went to the property
without a warrant, crossed through the property and into
thewoods. They turned over arock and found buried mari-
juana. A warrant was obtained which resulted in additional
evidence being found. Murray wasindicted for trafficking
in marijuanawhilein possession of afirearm and possession
of drug paraphernaliawhile in possession of afirearm. He
moved to suppress and the trial court sustained the motion,
finding that the officers had walked through the curtilage
illegally and that had tainted the seizure of the evidence
pursuant to awarrant. The Commonwealth appealed.

The Court of Appeals reversed in an opinion by Judge
Vanmeter and joined by Judges Minton and Guidugli. The
Court relied upon Oliver v. United Sates, 466 U.S. 170 (1984)
to hold that the warrantless search in an open fields did not
violate the Fourth Amendment, irrespective of atrespasson
the curtilage. “'[l]n the case of open fields, the general
rights of property protected by the common law of trespass
have little or no relevance to the applicability of the Fourth

Amendment.”
Continued on page 52
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Judge Guidugli concurred in the judgment. He stated that
the majority opinion relied upon the trial court’s thin find-
ings that the marijuana was located outside the curtilage
(even though it was only 50 ft. down the path). Impliedin
his concurring opinion is that he questioned whether the
marijuana had been found within the curtilage, and thus
within the protections of the Fourth Amendment.

Jonesv. Commonwealth
2004 WL 2415872, 2004 Ky. App.
LEX1S321 (Ky. Ct.App. 2004)

A Harlan police officer drove to Jones' home to serve him
with an EPO. When the officer approached the house, Jones
and another man who had been talking beside a parked car
separated and Jones began walking toward his house. The
officer asked him to stop, but Jones kept going toward his
house. The officer prevented Jones from shutting the door
as Jones went inside. The officer began serving the EPO
when he noticed a “bulge” in Jones' pocket. The officer
conducted a Terry patdown and felt what he believed to be
aprescription pill bottle. The officer asked Jonesto givehim
the object and Jones declined initially, but eventually com-
plied by taking out the bottle and throwing the pills
(OxyContin) on the ground. Jones was charged with traf-
ficking in a controlled substance, tampering with physical
evidence, and resisting arrest. Jones moved to suppress,
whichwasdenied. Jonesentered aconditional pleaof guilty,
and appeal ed to the Court of Appeals.

The Court of Appeals, in adecision written by Judge Tackett
and joined by Judges Schroder and Emberton reversed the
opinion of the Harlan Circuit Court. The Court found the
initial Terry frisk to have been lawfully based upon areason-
able and articulable suspicion. The Court found, however,
that the officer had erred by asking Jones to hand him the
prescription bottle. Under Minnesota v. Dickerson, 508 U.S.
366 (1993) and Commonwealth v. Crowder, Ky., 884 S\W. 2d
649 (1994), a Terry frisk can result in the seizure of contra-
band only when the object that is found is clearly contra-
band. Itisnotimmediately apparent that a prescription bottle
is contraband.

The Court rejected the Commonwealth’s contention that
probable cause existed to seize the pill bottle. The Court
noted that at the moment of the seizure, “its contraband
nature was not readily apparent, and the officer’s actions
exceeded the scope of an allowable warrantless search un-
der Terry.”

Judge Emberton filed adissenting opinion. Hecriticized the
majority for ignoring the fact that it wasthe defendant rather
than the officer who removed the bottle from Jones’ pocket.
“Therefore, the seizure of the bottlewasavalid search based
upon consent... The record indicates only that Jones was

hesitant to remove the bottle from his pocket. Being reluc-
tant isnot the same asbeing coerced.” Judge Emberton also
believed that even without the consent the seizure of the
bottle was proper. “Giving consideration to the totality of
the circumstances: having viewed what appeared to be a
drug transaction; knowing Jones had attempted to separate
himself from Officer Teagle; and having conducted apatdown
search that reveal ed aprescription pill bottle, Officer Teagle
was justified in believing that the bottle contained illegal
drugs.” Thus, Judge Emberton would have found probable
cause to believe the bottle contained illegal drugs.

United Satesv. Lattner
385 F.3d 947, 2004 Fed.App. 0344P (6™ Cir. 2004)

The police received a complaint that a particular location
was involved in drug trafficking. In response, the police
went there and began surveillance over 3 days. They saw
people come and go with small itemsin their hands. On one
opportunity, an officer asked a person leaving the apartment
whether “*Marty was open for business,”” and in response
the buyer showed the officer what appeared to be cocainein
his hand. Thereafter the police attempted a controlled buy
from the location, but the person there told the officer that
they had no cocaine then but to come back. The policethen
sought a warrant, the execution of which revealed a good
quantity of illegal narcotics. Lattner wasindicted and tried
and sentenced to 170 monthsin prison.

The Sixth Circuit, in an opinion written by Judge Forester
and joined by Judges Siler and Rogers, affirmed the convic-
tion. The Court ruled that the actions of the policein obtain-
ing awarrant had been in compliance with the Fourth Amend-
ment. The Court rejected the defendants assertions that the
information was stale, that there was nothing to prove that
what was in the buyer’s hand was cocaine when he showed
it to the officer, and that the fact that the controlled buy was
unsuccessful meant that there was no probable cause.
“Here, the affiant verified theinitial anonymous complaint
of narcoticstrafficking through athree-day independent in-
vestigation combining surveillance and an attempt at acon-
trolled purchase by an informant. The affiant further made
contact with one of the people seen leaving the premises
and confirmed that the person was in possession of sus-
pected contraband that had been purchased from the per-
son accused by the anonymous complainant of selling drugs
at 2416 Monterey. Based on the anonymous complaint, a
statement from a person seen leaving the premises, and the
affiant’s direct observations and training and experience, it
was sufficiently probablethat evidence of narcoticstraffick-
ing would be found at 2416 Monterey.”
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Millsv. City of Barbourville, et. Al
389 F.3d 568, 2004 Fed.App. 0389P (61 Cir. 2004)

Thisisacivil casefiled pursuant to 42 U.S.C. §1983. Lisa
Mills had been arrested pursuant to a search warrant, and
later strip-searched at the Knox County jail. When charges
were ultimately dismissed, Millsfiled acivil suit against the
city of Barbourville, numerous police officers, Knox County,
and numerousjailers. Thedistrict court issued a summary
judgment in favor of the defendants.

The Sixth Circuit, in an opinion written by Judge Merritt and
joined by Judges Moore and Duggan, reversed the sum-
mary judgment. First, the Court reversed stating that the
“ affidavit supporting the search warrant for plaintiff’shome
was not supported by probable cause and a reasonable of -
ficer in Officer Broughton's and Chief Smith’'s positions
should have known that there was not probable cause to
conduct the search.” The Court notesthat the affidavit said
only thefollowing: “‘ Affiant received information from...: A
male juvenile that Lisa Mills had sold the male juvenile a
marijuana cigarette for five dollars. Affiant conducted the
following investigation: On the 1% day of March a male
juvenile gave asigned written statement to Officer Broughton
stating that he had purchased a marijuana cigarette for five
dollarsfrom LisaMills.” The statement of the juvenile was
not attached to the affidavit, and nothing was included in
the affidavit saying why the defendant’s home at 801 North
Allison was being searched.

The problem with the affidavit, according to the Court, is
that “the affidavit did not mention that Cox had purchased
themarijuanaat that location. The underlying affidavit nei-
ther connects the searched residence to any illegal activity
nor states that a person engaging in illegal activity away
from the residence lives at the searched residence.” Asa
result, “the affidavit does not provide the required nexus
between the place to be searched and Lisa Mills.”

United Sates v. Richardson
385 F.3d 625, 2004 Fed.App. 0325P (6™ Cir. 2004)

Ricky Collier wasdriving acar on 1-65 in Tennessee when he
was pulled over for reckless driving. The police began to
guestion Collier as well as the defendant, his wife Shirley
Richardson, and their son Darnell. Eventually, the officer
told Collier that hewas going to issue him awarning citation
and shook hishand. When Collier turned around to go back
to his car, the officer said “just hang out right here for me,
okay?’ The officer then went back to the car and began to
guestion the other three occupants. He asked for permis-
sion to search the car. He asked them to get out of the car
and empty their pockets. The defendant said his pockets
were too tight to empty, so the officer patted him down and
found a handgun. Richardson was charged with posses-
sion of afirearm by a convicted felon. He moved to sup-

press and the district court granted the motion. The United
States appealed.

In adecision written by Judge Martin and joined by Judge
Moore, the Sixth Circuit affirmed the decision suppressing
the gun. First, the Court held that the defendant had been
seized once the traffic stop ended. Because Collier would
not have felt free to leave when the officer asked him to
“hang out here,” that constituted a seizure. And “when the
driver is not free to leave, neither are his passengers; in-
deed, the passengers are at the mercy of any police officer
who iswithholding the return of their driver.”

Because a seizure occurred, there had to be reasonable and
articulable suspicion to seize Collier and the Richardsons.
The Court reiterated that a reasonable suspicion is “‘more
than an ill-defined hunch; it must be based upon a particu-
larized and objective basis for suspecting the particular
person...of criminal activity.” United Satesv. Cortez, 449
U.S.411,417-18,101 S.Ct. 690, 66 L. Ed. 2d 621 (1981)." The
Court agreed with the district court that nervousness, con-
flicting explanationsfor their trip, and the movement of Darnell
Richardson into the passenger seat did not constitute rea-
sonable suspicion. “Absent reasonable suspicion, the evi-
dence obtained as aresult of the unlawful detention in this
case must be suppressed as fruit of the unlawful seizure.”

Judge Kennedy dissented. In hisview, therewas no seizure
when the officer told Collier to “hang out here.” “Officer
Fisher’s request to Collier that he remain outside the car
after he had handed Collier the citation so that he could ask
the owner for her consent to search the vehicle did not trans-
form the encounter into an unlawful detention.”

United States v. Sandridge
385 F.3d 1032, 2004 Fed.App. 0332P (6" Cir. 2004)

Sandridge appeals from the district court finding that the
police officer had reasonabl e suspicion to pull him over when
he saw him driving in Chattanooga, Tennessee, after having
conduct acomputer check several weeksbefore and finding
that the defendant was driving without a license.

In an opinion written by Judge Cole and joined by Judges
Marbley and Moore, the Sixth Circuit affirmed the lower
court. The Court found that by checking the defendant’s
license status several weeks before, the officer had a rea-
sonabl e suspicion that the defendant was still driving with-
out a license. The Court rejected the argument that the
information from several weeks prior was stale and thusthe
reasonable suspicion had dissipated. “Driving without a
valid license is a continuing offense—in contrast, say, to a
speeding or parking violation...Accordingly, Officer Grubb
had a reasonable basis for suspecting that Sandridge still
lacked avalid license on March 27 and, therefore, Grubb was
permitted to stop Sandridge briefly to determine whether the

crimewasstill being committed. Continued on page 54
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Continued from page 53
United Statesv. Smith
386 F.3d 753, 2004 Fed.App. 0355P (6" Cir. 2004)

Officersin Norwood City, Ohio received information that a
large shipment of cocaine had arrived at aresidence, that it
was hidden in aspecial compartment of aChevrolet Lumina
parked in the garage, that there were 5 people in the garage
including one who had drug and weapons convictions, and
that there were weapons in the house. The officers asked
for asearch warrant, and specifically asked to be allowed to
execute the warrant at night and to be allowed not to knock
and announce. The warrant allowed for the search to be
conducted at night, but no reference was made to excepting
the knock and announce requirement. The police executed
the warrant by breaking down the door with aram. Smith
was caught outside, and was told that his Chevrolet had
evidence in it and would be torn up unless Smith cooper-
ated. Smith cooperated. 37 kilograms of cocainewasfound
in the Chevrolet. Smith was charged with possession with
intent to distribute more than 5 kilograms of cocaine. His
motion to suppresswas denied. Smith entered a conditional
plea of guilty and appealed.

The Sixth Circuit, in an opinion by Judge Polster and joined
by judges Daughtrey and Cole affirmed the district court.
The Court analyzesthe knock and announceissuevery care-
fully, and rejects the government’s various contentions that
the search warrant in this case was legally executed. The
Court rejected the argumentsthat there were exigent circum-
stances justifying the entry by force without knocking.

The Court further rejected the argument that the search
should bejustified by the good faith exception. “[W]ehold
that there is insufficient evidence to establish a good faith
objective belief by awell-trained officer that awarrant con-
taining no provision for ano-knock entry in fact authorized
such an entry. Had the officers executing the warrant seized
evidencefrominsidetheresidence, it would haveto be sup-
pressed.”

Having prevailed on the no-knock issues, however, the de-
fendant ultimately did not win. Rather, because the evi-
dence against the defendant was found in the Chevrolet,
and because the search of the Chevrolet was authorized in
thewarrant, and finally because the evidence was not found
in the house which had been entered by force, the Court
found that the cocaine did not have to be suppressed due to
the violation of the knock and announce rule.

Reynolds v. City of Anchorage
379 F.3d 358, 2004 Fed.App. 0264P (6th Cir. 2004)

Katherine Reynoldswasajuvenileplaced in Bellewood Home
inAnchorage, Kentucky. It wasreported to officersthat the
girlsin her dorm were suspected of being under the influ-
ence of drugs. Drug paraphernaliawasfound, and Reynolds

insinuated that she might have drugsin her “ undergarments.”
Asaresult, afemale officer, Watson, was asked to come to
Bellewood. Watson arrived and conducted a strip search of
al of the girls. When nothing was found, Reynoldsfiled a
civil suit pursuant to 42 U.S.C. #1983. The district judge
granted a summary judgment, and Reynol ds appeal ed.

In adecision written by Judge Friedman and joined by Judge
Nelson, the Sixth Circuit affirmed the granting of the sum-
mary judgment motion. The Court noted that Bell v. Wolfish,
441 U.S. 520 (1979) held that “visual body cavity inspec-
tions during strip searches of pre-trial detainees and con-
victed prisoners after they had contact with outsiders were
not ‘ unreasonable’ searches under the Fourth Amendment.”
The Court also relied upon Dobrowolskyj v. Jefferson
County, 823 F. 2d 955 (6" Cir. 1987), which held that “ the strip
search of adetaineein alocal jail pursuant to apolicy of so
searching detainees before moving them into an area of the
jail where they would have contact with the general prison
population, was not an unreasonable search....”

Applying these and other precedents to the facts of this
case, the Court found that the search conducted by Watson
was reasonabl e and thus not viol ative of the Fourth Amend-
ment. The Court balanced the Bellewood Home's “ strong
interest in eliminating and preventing drugs on the premises
by itsresidents” with the “highly invasive procedure” em-
ployed by Watson, and found that the search had been “ con-
ductedinaway to minimizeitsintrusive effect... Considering
all the circumstances, we conclude that Officer Watson's
strip search of Reynolds was not unreasonable.”

Judge Moore dissented. She asserted that the search here
was not a valid “special needs’ search. “Police officers,
invited onto private property, cannot initiate a warrantless
strip-search of citizens merely because some other authority
has the right to search those citizensto maintain order inits
facility.” Under a“reasonableness’ analysis, Judge Moore
also viewed the search asillegal. “1 believe this search was
still unreasonabl e, because the key problem with this search
isthat the government had no interest in it beyond a gener-
alized interest in law enforcement, and that interest cannot
justify the strip-search, particularly of aminor, based merely
on reasonable suspicion.”

United States v. Parker
373 F.3d 770, 2004 Fed.App. 0197P (6™ Cir. 2004)

This case arose when Michelle M adison was appointed tem-
porary trial commissioner in Ohio County, Kentucky. She
also served as a “ Chief Lieutenant Deputy Jailer.” In that
capacity, she signed two search warrants that were used to
search the home of the Suttons. Based on the evidence
found during the execution of the warrant, Parker and the
Suttons were indicted. When the motion to suppress was
affirmed, the government appeal ed.
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In adecision written by Judge Duggan and joined by Judges
Mooreand Merritt, the Sixth Circuit affirmed the lower court.
Theissuein the case is whether Madison was a neutral and
detached magistrate under the meaning of the Fourth Amend-
ment. See Shadwick v. City of Tampa, 407 U.S. 345 (1972).
The Court found that she was not because she was “not
sufficiently disengaged from activities of law enforcement
to satisfy the Fourth Amendment’s neutral and detached
requirement,” and the warrants were void from the begin-
ning.

United Statesv. Martin
2005 U.S. App. LEXIS601,2005
FED App. 0019P (6" Cir. 2004)

The police had entered into an agreement with the Public
Housing Authority in Inkster, Michigan to provide security
as aresult of its being a high crime area. The police had
authority to bar people from the housing projects, and had
done so with Rickey Martin. In March of 2002, the officers
saw Martin and another person who had been barred from
the projects walking on the sidewalk. They stopped their
car intending to arrest Martin for trespassing on the public
housing property. Martin ran, tossing arevolver during the
chase. Eventually, Martin was arrested. Martin moved to
suppress the gun for violation of the Fourth Amendment.
Thedistrict judge found that the sidewalk where the defen-
dant was walking was not owned by the public housing
authority. However, because the court found that the defen-
dant had abandoned the gun, he denied the motion, and
Martin appeal ed.

The Sixth Circuit affirmed in a decision by Judge Kennedy
joined by Judges Martin and Moore. The Court agreed with
the lower court that the defendant had abandoned the gun
by throwing it away during the chase. The Court’s holding
isbased upon its application of Californiav. Hodari D, 499
U.S. 621 (1991). “In Hodari D., the Supreme Court estab-
lished the rule that when a suspect refuses to submit to a
show of authority by the police, the suspect isnot seized by
the police until such time as he or she submitsor isforced to
submit to police authority. Id., at 626. As such, because a
seizure does not occur when a mere show of authority oc-
curs, but only when one yields to a show of authority, the
Fourth Amendment does not apply to anything one may
abandon while fleeing the police in an attempt to avoid a
seizure.”

United Statesv. Herndon
393 F.3d 665, 2005 Fed.App. 0003P, (6th Cir. 2005)

Weedle was taking histruck to acar wash lot in 2002 when
Memphis police officers saw that his license plate sticker
wasfalling off. They checked thetag number which showed
that it had expired a year earlier. They began to question
Herndon, and then checked out the information and found

hewasdriving on an expired driver’slicense and that he had
multiple warrants for his arrest. A search of his truck re-
vealed a.380 handgun and 182 pills. Herndon pled guilty to
illegally possessing afirearm, and reserved the right to ap-
peal.

The Sixth Circuit affirmed the conviction in adecision writ-
ten by Judge Gilman joined by Judges Sutton and
McKeague. The Court held that the search of the vehicle
wasillegal asasearchincident to alawful arrest. The Court
relied upon the new case Thornton v. United Sates, 124 S.
Ct. 2127 (2004), wherethe Court held that “‘ Belton governs
even when an officer does not make contact until the person
arrested has left the vehilcle’ 1d. At 2129. ‘So long as an
arresteeisthe sort of “recent occupant” of avehicle such as
petitioner was here, officers may search that vehicle pursu-
ant to the arrest.””

United States v. Montgomery
377 F. 3d 582, 2004 Fed.App. 0243P (6™ Cir. 2004)

This case arose following the stopping of avehicle, inwhich
Montgomery was driding, for speeding by an Ohio State
High Patrolman. The officer found that Montgomery was
driving on a suspended license. The officer observed a
stem on the floorboard of the car while checking the identi-
fications of the passengers. Everyone was ordered out of
the car, and they were searched and placed in a police car.
During the search of the car, cocaine and marijuana were
found. After this search, the officer patted Montgomery
down and searched his shoes, where crack cocaine was
found. Montgomery filed amotion to suppress the cocaine
found in his shoe. The district court held that the shoe
search was alegal searchincident to alawful arrest. Mont-
gomery appealed.

The Sixth Circuit affirmed in a decision written by Judge
Kennedy and joined by Judges Boggs and Russell. Mont-
gomery based his entire appeal on the search of his shoes.
The Court agreed with the lower court that the search of the
shoeswasalegal searchincident to alawful arrest. “Insum,
under the search-incident-to-a-lawful-arrest rule, the troop-
ers warrantless evidentiary search of defendant’s person
passes muster under the Fourth Amendment because the
troopers had probable cause to arrest defendant indepen-
dent of the search and because defendant’s lawful custodial
arrest either preceded the search or quickly followed it.”

Continued on page 56
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SHORT VIEW . ..

The status of mandatory DNA testing remainsup inthe
air. InNicholasv. Goord, 2004 WL 1432533, 2004 U.S.
Dist. Lexis11708(S.D.N.Y. 2004), theU.SDistrict Court
for the Southern District of New York held the require-
ment consistent with the Fourth Amendment using the
familiar balancing test. The Court did not rely upon the
“special needs’ doctrine, which was used by the Tenth
Circuitin United Satesv. Kimler, 335 F. 3d 1132 (10" Cir.
2003). In United Satesv. Kincade, 345 F. 3d 1095 (9"
Cir. 2003), apanel of the Ninth Circuit held mandatory
DNA testing of felons to violate the Fourth Amend-
ment. That decision has been vacated pending a re-
hearing en banc. United Sates v. Kincade, 354 F. 3d
10000 (9" Cir. 2003).

United Sates v. Kincade, 379 F.3d 813 (9" Cir. 2004).
The en banc Ninth Circuit has held that taking blood
without awarrant and without a threshold level of sus-
picion from convicted felons for purposes of creating a
DNA data bank does not violate the Fourth Amend-
ment. A panel of that Court had held thereto be a Fourth
Amendment violation. The Court relied upon United
Satesv. Knights, 534 U.S. 112 (2001) and itstotality of
the circumstances analysis to reach its conclusion. A
similar conclusion has been reached recently in Satev.
Raines, 75 Cr. L. 605 (Md. 8/26/04).

Doev. Little Rock School District, 380 F.3d 349 (8" Cir.
2004). Random, suspicionless searches of the persons
and belongings of all high school students by the Little
Rock, Arkansas school system has been declared un-
constitutional by the Eighth Circuit. The Court noted
that random drug testing of smaller groups had been
justified in Vernonia School District 47J v. Acton, 515
U.S. 646 (1995) and Board of Education of | ndependent
School District No. 92 of Pottawatomie County v. Earls,
536 U.S. 822 (2002), but that those cases had not found
constitutional the random drug testing of all students.

Sate v. Jestice, 861 A.2d 1060 (Vt. 2004). The police
seized the occupants of a car by putting his cruiser in a
way that blocked the other car. “[W]hen apolice cruiser
completely blocks amotorist’s car from leaving, courts
generally find aseizure.”

Satev. Smith, 97 P3d 567 (Mont. 2004). A teenager at
aparty hasareasonabl e expectation of privacy whenin
the host’s bathroom but not in the rest of the house.
Thus, when police entered into the house without a
warrant based upon a noise complaint and entered into
the bathroom and found evidence, the teenager in the
bathroom had standing to challenge the entry.

6.

Sate v. Maginnis, 150 SW.3d 117 (Mo. Ct. App. 8/20/
04). The policein this case stopped Maginnisfor driv-
ing on I-70 3 miles over the speed limit. The police
placed Maginnisin the patrol car and instead of check-
ing out his license and registration, began to question
him about hisitinerary. When the passenger’s answers
to similar questionswere inconsistent with thedriver’s,
the officer asked for consent to search, which was re-
fused. Theofficer had adog sniff the outside of the car,
and the dog alerted. The officer then searched and car
and found drugs, paraphernalia, and afirearm. The Mis-
souri Court of Appeals found the actions of the officer
violative of the Fourth Amendment. The Court stated
that “ under the Fourth Amendment, it is not reasonable
for the officer, in aroutine traffic stop, to detain travel-
ers for the purpose of interrogation on matters unre-
lated to the traffic violation, without at that point, hav-
ing any reasonable articulable suspicion of illegal
activities...We concludethat under the established stan-
dards of the Fourth Amendment, the officer’s questions
delayed the resolution of thetraffic violation and imper-
missibly detained Maginnis beyond what was reason-
ablein view of the nature of the stop.”

Kellemsv. Sate, 816 N.E.2d 421 (Ind. Ct. App. 10/7/04).
A tip about adrunk driver that is corroborated only by
readily observable details, absent erratic driving, is not
enough to constitute a reasonable suspicion.

Sate v. Maddox, 98 P.3d 1199 (Wash. 2004). When do
the police have to go back to the magistrate and inform
her that things have changed since the warrant was
obtained? According to the Washington Supreme Court,
this hasto occur only when the new information would
negate probable cause. Thus, the police did not have
to tell the magistrate that the alleged trafficker had said
to the informant that his supply had run out tempo-
raxily.

United Satesv. Washington, 387 F.3d 1060 (9" Cir. 2004).
The police went to a hotel room where they suspected
methamphetamine was being cooked. They had no
warrant, so proceeded under a theory of “knock and
talk.” The defendant came into the hallway but the
police would not permit him to close the door. The
police repeatedly requested to search the hotel room.
An occupant of the room wastold to leave. The police
entered the room when they interpreted a response as
giving consent. Inside the room the defendant contin-
ued to deny his consent to search the room. After re-
peated questioning, he eventually admitted to having
meth in ajacket and the police retrieved that. Eventu-
ally, he signed a consent to search form, and a weapon
was found in the search resulting in an enhanced
charge. The 9" Circuit held that thisviolated the Fourth
Amendment in several ways. First, the officersviolated
Terry by the manner in which they stopped the defen-
dant in the hallway of the hotel. The Court questioned
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10.

whether a Terry stop could ever occur in one’'s home.
The police committed a second violation when they
would not permit the defendant to close his door. A
third violation occurred by theillegal entry, and finally
another violation occurred when they moved the
defendant’sjacket. The Court rejected the government’s
assertion that the defendant had given consent. “[T]he
suspect’s desire to avoid suffering additional constitu-
tional violations and/or a continuing unconstitutional
detention...is what may prompt the suspect to avoid
further confrontation by giving consent.”

Satev. Randolph, 278 Ga. 614 (Ga. 2004). Wherethere
are two residents at home and one consentsto a search
of the property, the other can still decline, and any sub-
sequent search isaviolation of the Fourth Amendment.
“Insasmuch as we are faced with a situation in which
two persons have equal use and control of the premises
to be searched, we conclude the consent to conduct a
warrantless search of a residence given by one occu-
pant is not valid in the face of the refusal of another
occupant who is physically present at the scene to per-
mit awarrantless search.”

Satev. Granado, 148 S.W.3d 309 (Mo. 2004). Where
the police have told a motorist that he is free to leave,
and thereafter stop him as he leaves to get into his car
and hold him for a canine unit to search the car, any
subsequent search violates the Fourth
Amendment.”[T]he basis for the reasonable suspicion
must arise within the parameters of the stop itself; sus-
picions based upon answers to questions asked after
the stop iscompleted areirrelevant to the determination
of whether specific, articulable facts supported a rea-
sonable suspicion of criminal activity and provided a
justification for further questioning once thetraffic stop
was completed.”

Satev. Nieves, 383 Md. 573 (Md. 2004). A person who
has been arrested for a minor traffic violation may not
be strip-searched consistent with the Fourth Amend-
ment unlessthere is areasonable and articul able suspi-
cion that the person has aweapon or contraband on his
person.

United Satesv. Escobar, 76 Cr. L. 140 (8" Cir. 11/18/04).
The police may not lieto someonein order to get him or
her to consent to search their luggage. Here, luggage
had been seized from abus. The defendantswere asked
to consent to asearch of their luggage and they initially
declined. The policetold them that adog had alerted to
the luggage, which was not true. The consent that
followed was coerced by the lie and the subsequent

search violated the Fourth Amendment.

14.

16.

17.

Alamov. Sate, 2004 WL 2633559, 2004 Fla. App. LEXIS
17816 (Fla. Dist. Ct. App. 2004). Consent to search does
not necessarily apply to a second officer seeking to
patdown a defendant shortly after the completion of
thefirst patdown. Here, the second officer believed the
patdown was done improperly. He did not obtain con-
sent asecond time, and thisviolated the Fourth Amend-
ment. “Itisunreasonableto concludethat Mr. Alamo’s
initial consent provided carte blanche authorization for
future searches as long as each was only moments

apart.”

Satev. Maland, 103 P.3d 430 (Idaho 2004). Thepolice
may not use Terry to enter ahome of a suspect who has
opened the door, and conduct afrisk. “If the police may
not make a warrantless and nonconsensual entry into a
suspect’s residence in order to make a routine felony
arrest, Payton v. New York, 445 U.S. 573 (198), they
certainly may not do so in order to effectuate a Terry
stop.”

Sate v. Rathbun, 101 P.3d 119 (Wash. Ct. App. 2004).
The police may not search a vehicle pursuant to an
arrest when the defendant has fled and is eventually
caught 40-to 60 feet away from the truck. The Court
relied upon the recent case of Thornton v. United Sates,
125 S.Ct. 180 (2004), to say that the search incident to
arrest exception depends upon the temporal and spatial
relationship of the occupant of the vehicle and the ve-
hicle at the time of the arrest.

Satev. Lamay, 103 P.3d 448 (Idaho 2004). The search
incident to arrest exception to the warrant requirement
does not apply to the situation where a defendant is
found near a backpack and told to go to another room
where he is arrested. Thus, a search of the backpack,
which occurred after the defendant |eft the room, wasa
violation of the Fourth Amendment. The Court rejected
the argument that the Belton exception should be used
toallow for the searchinthiscase. “LaMay’s backpack
was in a hotel room and not a car at the time of the
search. The proper test of the search of LaMay’s back-
pack incident to arrest isthat set forth in Chimel,” refer-
ring to Chimel v. California, 395 U.S. 752 (1969).

In re Search Warrants Issued on April 26, 2004, 2004
WL 2973818, 2004 U.S. Dist. Lexis 25848 (USDist. Crt.
Md. 2004). The US District Court for the district of
Maryland has ruled that a person has aright to see the
affidavit in support of a search warrant after its execu-
tion and prior to being indicted. “Implicit in that lan-
guage [of the Fourth Amendment] is the public’s right
to challenge both the reasonabl eness of the search and
the degree to which the warrant was supported by prob-
able cause. Without the right of access to the affidavit
on which the search warrant was based, the search sub-
ject could never make such achallenge.” W
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KENTUCKY CASE REVIEW
by Astrida L emkins

Fulcher v. Commonwealth
Ky., 149 S\W.3d 363 (2004)

Affirmingin Part, Reversingin Part,
Vacatingin Part, and Remandingin Part

Ricky L ee Fulcher was convicted on two counts of manufac-
turing methamphetamine, two counts of possession of an-
hydrous ammoniain an unapproved container with intent to
manufacture methamphetamine, two counts of possession
of drug paraphernalia and one count of possession of mari-
juana. The convictions were based on two separate indict-
ments from two searches of Fulcher’s residence and prop-
erty. Thefirst search occurred on July 24, 2001 which re-
sulted in Fulcher’sfirst indictment on charges of one count
of possession of marijuana, one count of manufacturing meth-
amphetamine, one count of possession of anhydrous am-
moniain an unapproved container with intent to manufac-
ture methamphetamine, and one count of possession of drug
paraphernaia. The second indictment stemmed from asearch
of Fulcher’sresidence and property on August 3, 2001 which
resulted in the other three charges. The indictments were
joined for trial, but, for purposes of sentencing, the offenses
occurring on August 3, 2001 were treated as subsequent
offenses. Thus, the convictionsfor manufacturing metham-
phetamine and possession of anhydrous ammoniain an un-
approved container were enhanced from Class B feloniesto
Class A felonies; and, the conviction of possession of drug
paraphernaliawas enhanced from a Class A misdemeanor to
a Class D felony. Fulcher was sentenced to thirty years
imprisonment. He appeal ed to the Kentucky Supreme Court
asamatter of right.

Fulcher raised anumber of issues, towit: 1) insufficient evi-
denceto convict him either of manufacturing methamphet-
amine or possession of anhydrous ammonia in an unap-
proved container with intent to manufacture methamphet-
amine; 2) erroneousjury instructions on the offense of manu-
facturing methamphetamine that resulted in a denial of
Fulcher’s right to a unanimous verdict; 3) the proscription
against doublejeopardy was violated in two respects: a) the
jury instructions on manufacturing methamphetamine and
possession of anhydrous ammonia in an unapproved con-
tainer with the intent to manufacture methamphetamine
caused Fulcher to be convicted twice of the same offense;
and, b) the convictions of separate offenses occurring on
July 24, 2001 and August 3, 2001 were premised on the same
evidence; 4) thetrial court erred when it permitted awitness
totestify to prior misconduct by Fulcher inviolation of RCr
7.26(1), KRE 401(b), and KRE 401(c); and, 5) the offenses

occurring on August 3, 2001 were not subsequent offenses
for purposes of the subsequent offense enhancement..

Therewasinsufficient evidenceto convict Fulcher of manu-
facturingmethamphetamineunder KRS218A.1432(1)(b)
because he did not possess all the ingredientsor all the
equipment necessary to manufacturemethamphetamine;
however, therewassufficient evidenceto convict Fulcher
under KRS218A.1432 (1)(a), for theactual manufactur e of
methamphetamine. The court described in detail how meth-
amphetamineisillegally manufactured by the ephedrinere-
duction method, also known asthe*“Nazi method.” The court
held that “the operation of the homemade generator that
was separating the methamphetamine residue from the used
coffeefilterssatisfied the processing’ aspect” of the defini-
tion of “manufacture” found in the statute, asfound on July
24,2001. Inregardtotheevidencefound on August 3, 2001
to support the charge of manufacturing methamphetamine,
the court held that a glass container that tested positive for
methamphetamine, and evidence that containers and bottles
werestill “smoking” when the police arrived, was enough to
prove the actual manufacture of methamphetamine.

Theevidencewassufficient to support aconviction of pos-
sessing anhydrousammoniain an unapproved container
with theintent tomanufacturemethamphetamineunder both
indictments. The court held that, in regard to the charge
based on the evidence found on July 24, 2001 because the
manufacturing process was “ongoing at the time of the
search,” coupled with the many other chemicals and equip-
ment found close by, enough reasonabl e inference was cre-
ated that Fulcher intended to use the anhydrous ammoniato
manufacture methamphetamine. As to the evidence of an-
hydrous ammonia recovered on August 3, 2001, the court
held that it was reasonable for a jury to believe that the
substance found in a glass jar on the property was anhy-
drousammonia.

Thejuryinstructionsin regard tothe offense of manufac-
turing methamphetamineon July 24, 2001 and August 3,
2001 denied Fulcher of a unanimous verdict. The court
held because the instructions were worded in the alterna-
tive, and both theories were not proven beyond a reason-
able doubt, it was unknown under which theory the jury
convicted Fulcher, thereby denying him a unanimous ver-
dict. The court also held that the instructions were errone-
ous because they did not include the required mental state
of “knowingly,” which was highly prejudicial to the defen-
dant; however, because Fulcher did not object to the in-
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structions on the ground of the lack of a required mental
state, the error was not preserved for appellate review.

Separ ate offensesmay be char ged for the same cour se of
conduct when they areinterrupted by thelegal process.
The court held that Fulcher’s arrest on July 24, 2001 was a
legal process that interrupted his continuing course of con-
duct on the charge of possession of drug paraphernaliaeven
if it wasthe same paraphernalia. In regard to Fulcher’s con-
viction for possessing anhydrous ammonia on August 3,
2001, the court held that the jury instruction on possession
of anhydrousammoniaon August 3, 2001 “ permitted a con-
viction based not only of the anhydrous ammonia found in
the glass jar on that date but also on possession of the
altered propane tank, despite the fact that the Kentucky
State Police had previously disabled the tank for future use
by puncturing it with bullet holes,” precluding a second
conviction for possessing anhydrous ammoniain that same
tank.

Thetrial court did not err when it allowed thetestimony of
a surprise witness. Even though the Commonwealth did
not give 48 hours notice to the defense as required by RCr
7.26(1) and failed to comply with the notice requirement of
KRE 404(c), the Commonwealth wasjustified in introducing
evidence through the testimony of a witness, because the
statement sought to be introduced through the witness was
part of the public record of the case, mean that both the
prosecutor and defense counsel could be charged with con-
structive knowledge of itsexistence. Further, the court held
that the statement could be used to prove motive, under
KRE 404(b). Eventhoughthejury heard evidence of Fulcher’s
trafficking in methamphetamine through thiswitness, which
thetrial court ultimately ruled it should not have been per-
mitted to hear, the Kentucky Supreme Court held that the
trial court admonished the jury successfully. Thus, the sur-
prise witness's testimony was admissible.

KRS 250.991(2) requiresthat a conviction can only been-
hanced by aprior conviction, i.e., the second offensemust
occur after conviction of thefir st offense. Because Fulcher
was tried jointly for the offenses that occurred on July 24,
2001 and August 3, 2001, his convictions occurred simulta-
neously, not one after the other as required under KRS
250.991(2). Thus, the court held that Fulcher wasentitled to
new penalty phase trials with regard to his convictions for
possession of anhydrous ammonia in an unapproved con-
tainer with the intent to manufacture methamphetamine and
possession of drug paraphernalia; and, no subsequent of-
fense penalty enhancement would be allowed. Further, if,
upon retrial, Fulcher isconvicted of the offense of Manufac-
turing M ethamphetamine, the conviction based on the Au-
gust 3, 2001 arrest shall not be subject to subsequent of-

fense penalty enhancement.

Welch v. Commonwealth
Kv., 149 SW.3d 407 (2004)

Reversngand Remanding

Christopher Welch was convicted on one count of sodomy
and one count of sexual abuse in the first degree. He was
sentenced to twenty years' imprisonment and appealed to
the Kentucky Supreme Court as a matter of right. The
charges stemmed from a statement made by Welch to acoun-
selor while he was participating in amandatory sex offender
treatment program. Participation in juvenile sex offender
treatment is not voluntary; participants are there by court
order. Aspart of thetreatment, sexual offendersarerequired
to disclose al of their prior sexual misconduct. Welch was
not given any Miranda warnings prior to his disclosure that
he sodomized a5 year old child approximately twenty times.
Heentered into aconditional plea, following thetrial court’'s
denial of his motion to suppress the statements he made to
the counselors at thetreatment facility. Hisreasonsfor sup-
pression were: 1) the statements were obtained in violation
of Miranda; 2) the statements were involuntary; and 3) the
statements were privileged.

Counsdlorsat thejuvenilesex offender treatment program
arestateactor swho should havegiven Welch hisMiranda
war nings before interrogating him. The court held that
counsel orsat the sex offender treatment program were work-
ing on behalf of the state, and since Welch was attending a
mandatory treatment program, he was in custody, thereby
invoking Welch's rights under the Fifth Amendment to the
United States Constitution and Section Eleven of the Ken-
tucky Constitution.

Incriminatory statements madeto police after Miranda
war ningswer egiven still werefruitsof the poisonoustree
and should havebeen suppressed. Thecourt held that, be-
cause the incriminating statements made to police were ob-
tained directly as a result of the statements Welch made to
the counselors, they must be suppressed. The police had
no other source from which to gain this information; thus,
the statements must be suppressed.

Welch’sincriminatory statementsmadetothecounselor s
wer einvoluntary becausethey wer e coer ced by a stateac-
tor. The court held that Welch’s statements made to police
after he was given his Miranda warnings could not be used
against Welch in any subsequent criminal trial.

Purcell v. Commonwealth
Ky., 149 S.W.3d 382 (2004)

Reversngand Remanding

Appellant Jerel Purcell photographed anude male child un-
der the age of 16, resulting in a conviction on one count of

Promoting a Sexual Performance By A Minor. He was sen-
Continued on page 60
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Continued from page 59

tenced to 10 years imprisonment. His conviction was af-
firmed by the Court of Appeals and the Kentucky Supreme
Court granted discretionary review.

Purcell was 45 yearsold at thetime and the child, A.B., was
13 years old. The two males had taken Polaroid pictures of
each other naked; however, they were not naked at the same
time. Noinappropriate touching had occurred. Purcell raised
the following issues: 1) subsection (b) of KRS 531.300(4)
(definition of “sexual conduct by a minor”) is unconstitu-
tionally vague and overbroad; 2) the jury instruction under
which he was convicted denied Purcell hisright to a unani-
mous verdict; and, 3) evidence of other crimes, wrongs and
actswasimproperly admitted against him.

KRS 531.300(4) isnot void for vagueness but isfacially
over broad and, thusunconstitutional, but thisdoesnot re-
quire the court to invalidate the statute. The court held
that a limiting construction could be applied by defining
“sexual conduct by aminor” asa“willful or intentional exhi-
bition of the genitals’ only when such exhibition is lewd.
The court further held that, while Purcell’s conduct could
have been found to be lewd, the jury was not given the
opportunity to find lewdness, thus, a new trial must be
granted.

Pur cell wasdenied hisright toaunanimousverdict. The
court held that, because the jury instructions did not in-
clude theissue of whether the exhibition of the A.B.’s geni-
tals was lewd, but did include alternate theories that were
not supported by the evidence, Purcell was denied a unani-
mous verdict. The court provided a specimen instruction
that would accurately frame the issues for the jury.

Prior bad actsshould not have been admitted. During the
trial, the Commonweslth played atape made during thegrand
jury hearing where Purcell admitted telling A.B. about aboat
that had overturned, spilling fishing equipment and the like
into areservoir, but Purcell denied telling A.B. to dive nude
into the reservoir in order to retrieve theitems. Purcell ad-
mitted telling another boy, J.P. about the boat. A.B. wasnot
asked about this at trial, and J.P. did not testify. At trial, the
Commonwealth asked Purcell whether hetold the boat story
toJW.,, R.S,, K.F,, and M.M. in order to get them to remove
their clothing. Purcell deniedit. During rebuttal, the Com-
monwealth presented these four, now grown men, as wit-
nesses. The defense objected to their testimony. The Com-
monwealth argued that their testimony was admissible un-
der four potential theories: 1) to rebut factual assertions
made by Purcell during histestimony; 2) toimpeach Purcell
under KRE 608; 3) to rebut evidence of Purcell’sgood char-
acter under KRE 404(a)(1); and 4) to prove motive under
KRE 404(b)(1). Thecourt held that the testimony of thefour
men was irrelevant to the offense charged, and that none of
these four men presented testimony to rebut what happened

at the reservoir. Further, the court reasserted that case law
prohibits impeachment on collateral issues, and that, under
the version of KRE 608 in effect at the time of this trial,
credibility could be attacked only by evidencein theform of
an opinion or reputation, not specific acts.

Thetrial court had admitted the rebuttal evidence becauseit
believed that Purcell had “ opened the door” by denying he
had asked A.B. to dive nude into the reservoir for his own
self interest “in A.B.’ssex.” The Kentucky Supreme Court
held that Purcell did not introduce inadmissible evidence
and that it was the Commonwealth that “injected the homo-
sexual voyeurism issue into the case.”

Asfor whether the evidence of the four men was admissible
asmotive under KRE 404(b)(1), the court held that the pro-
bative value of the evidence was substantially outweighed
by its prejudicial effect and should have been excluded.

Ragland v. Commonwealth
— S.W.3d ——, 2004 WL 2623926 Ky., 2004.
No. 2002-SC-0388-M R, 2003-SC-0084-TG.
Nov. 18, 2004

Reversingand Remanding

(Commonwealth’ sRehearing Petition granted on
2/17/05, and supplemental briefing or der ed)

In thishighly publicized case, Shane Ragland, a University
of Kentucky student, was convicted of murder for allegedly
shooting and killing Trent DiGiuro, aUniversity of Kentucky
student-athlete, allegedly because DiGiuro had black-listed
Ragland so that Ragland could not join his preferred frater-
nity. Ragland was sentenced to thirty years imprisonment.
He appealed to the Kentucky Supreme Court as a matter of
right. The court overturned the conviction by a4-3 margin.
Justice Cooper wrote the opinion.

Ragland raised eight issues on appeal, including the follow-
ing, which were addressed by the Kentucky Supreme Court:
1) failure of the trial court to declare a mistrial when the
prosecutor commented on Ragland’s failure to testify; 2)
failure to suppress evidence obtained pursuant to search
warrants; 3) failureto suppress evidence of statements made
by Ragland during acustodial interrogation; 4) admission of
hearsay statements made by the victim; 5) admission of bal-
listics evidence with respect to weapons other than the al-
leged murder weapon; 6) admission of expert testimony with
respect to the results of comparative bullet lead analysis.

Theprosecutor’sremarksduring closing argument vio-
lated Ragland’ sright against self-incrimination protected
by the Fifth Amendment. During closing arguments the
Commonwealth remarked that “the only person who knows
wherethat shot wasfired from exactly isthe person sitting in
that chair over there, (indicating the defendant), and he hasn’t
seenfittotell us.” Thedefense moved for amistrial, andin
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the alternative, an admonition of the jury. The prosecutor
argued that he was referring to Ragland’s statement to po-
licewhere Ragland denied guilt and, according to the Com-
monwealth, was asked from where the shot was fired, and
Ragland did not seefit to tell the police. The problem with
this allegation was, however, that there was no basis for it.
The police never asked Ragland from where the shot was
fired when they interrogated him. Thus, the Kentucky Su-
preme Court held that the prosecutor’s comment could have
only referred to Ragland's failure to testify, and was thus
“intentional and flagrant.” The court cited to Barnesv. Com-
monwealth, Ky., 91 SW.3d 564 (2002), where the court held
that reversal for prosecutorial misconduct in aclosing argu-
ment occurs when there is either flagrant misconduct, or
when each of the following conditions are met: 1) proof of
defendant’s guilt is not overwhelming; 2) defense counsel
objected; and 3) thetrial court failed to curethe error with a
sufficient admonishment to the jury. In Ragland’s case, the
court held that the prosecutorial misconduct satisfied the
three factors, and that the misconduct was flagrant. Thus,
the case could be reversed on either basis.

Thesear ch warrantswer esupported by an affidavit that
wasreliable. Ragland argued that the evidence found dur-
ing the execution of thefederal search warrants should have
been suppressed because: 1) the affidavit supporting the
search warrantswasinsufficient to establish probable cause;
and; 2) the warrantswere obtained by deliberate fal sehoods
and areckless disregard for the truth. Ragland argued that
theinformationin the affidavit was*“ stale” but the Kentucky
Supreme Court held that, while some of the information in
the affidavit was arguably “stale,” it was corroborated by
other evidence. Further, the court held that the “staleness
test” did not apply to evidence pertaining to Ragland’'s con-
tinuing possession of a.243 caliber rifle at hismother’sresi-
dence, which the court held, “could be more accurately cat-
egorized asa ' secure operational base’ thana'merecriminal
forum of convenience.’” The court further held that thetrial
court’sfinding that no evidence in the affidavit was false or
misleading was supported by substantial evidence.

Ragland’ sMirandawar ningswer eadequate. Ragland ar-
gued that the statements he made to police at the July 14,
2000 interrogation should have been suppressed because:
1) he received inadequate Miranda warnings; 2) he never
waived any of his Miranda; and 3) he asserted his right to
counsel.

The Kentucky Supreme Court held that, even though part of
the warningswere not recorded, thiswas explained satisfac-
torily during the suppression hearing; and, that Miranda
did not require a*“talismanic incantation” to adequately ad-
vise a suspect. Even though Ragland’s response to the
inquiry of whether he understood hisrightsisunintelligible,
he nodded his head affirmatively, and that was enough to
waive his Miranda rights. Further, the court held that

Ragland’s request for counsel initially was not “ unambigu-
ous and unequivocal.” Thus the fact that the police contin-
ued questioning him was not aviolation of Ragland’s Fifth
Amendment rights.

Satementsof victimtothird party wereadmissible. Ragland
told afellow fraternity pledge and dormitory roommate named
Blanford that he had slept with afemale student whose pic-
ture was on a calendar that hung in their dorm room. The
female in question was the girlfriend of a senior member of
thefraternity. Soon after, the senior member of thefraternity
confronted Ragland about the statement and Ragland was
subsequently “blackballed” from the fraternity. Sometime
later, Ragland confronted Blanford and DiGiuro as they
walked across campus. When Ragland accused Blanford of
tattling to the senior fraternity member, DiGiuro stepped in
and said he was the one who told on Ragland. The court
held that this was not hearsay because it was not offered for
the truth of DiGiuro’'s statement, but rather, to show only
that DiGiuro had made the statement. A second statement
that the court held was admissible involved DiGiuro telling
Blanford that he was going to call Ragland. This statement
was admitted as an exception to the hearsay rule, under the
state-of-mind exception because it was a statement of future
intent.

Evidence of ballisticstesting was properly admitted. A
ballistics expert testified that test bulletswere similar to the
bullet found in DiGiuro’'s body. However, because of the
fragmentation of thebullet found in DiGiuro, the expert could
not be sure the shot wasfired from Ragland'srifle. Between
1988-2000, 1,418 rifles the same as Ragland’s were made.
The police found and tested three of them and found that
the bullet that killed DiGiuro could not have come from any
of these guns. Ragland argued that thistestimony wasirrel-
evant and highly prejudicial, under KRE 403. The court held
that the evidence was relevant to show that the bullet could
not have come from just any of the 1,418 rifles manufac-
tured, thus providing additional circumstantial evidence
against Ragland.

Comparativebullet lead analysiswasscientifically reliable
evidence. The Kentucky Supreme Court held that there was
substantial evidence to support the trial court’s ruling that
the methodology used to determine the metallurgical com-
position of lead bullets, and the expert’s reasoning that two
bulletswith indistinguishable metallurgical componentscame
from the same batch, were both scientifically reliable.

Justice Keller wrote the dissent, joined by Justices Graves
and Wintersheimer. Justice Keller opined that the prosecu-
tor did not go over thelinein his closing statement, that any
error was harmless because the “twenty-nine words in dis-
pute” had no effect on the jury’s verdict because the jury
would have found Ragland guilty evenif thewordsin ques-
tion had not been uttered. W
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PracTice CORNER
LiTicaTION Tips & COMMENTS

“Practice Corner” is brought to you by the staff in DPA’'s
Post Trial Services Branch. Post-trial defenders are in a
position to see patterns of practice across the state. In this
column, their goals are to report on trends and to share
helpful ideas they come across.

(1) When you mount a Batson challenge, can your pros-
ecutor back up therace-neutral reasonsthat ar e offered
for hisor her peremptory strikes?

Several of our post-trial attorneys have noted a pattern in
theway many Batson challengesarelitigated. Defense coun-
sel makes her Batson challenge. The prosecutor then offers
arace-neutral reason for striking thejuror in question. Quite
often, the prosecutor’s reason is based upon facts nowhere
in the record. (For example: “I prosecuted her second
cousin.” Or, “The bailiff said he isn't playing with a full
deck.” Or, “The juror’s nephew is appealing his criminal
conviction and we don'’t think thisjuror has agood attitude
about the justice system because of his nephew’s case.”)

Almost uniformly, nobody would have asked the juror him-
self anything about the matter during voir dire.

Now, what should happen next? What often happensis. . .
nothing. The judge says, “That's a race-neutral reason.”,
and the defense lets the matter drop.

Our post-trial litigators urge trial counsel to go ahead and
work theissuetoitslogical conclusion: Insist onan eviden-
tiary hearing which involvesthe venireperson. Even apros-
ecutor with clean hands might have been mistaken about
the identity and/or relationships of thisindividual. And a
prosecutor whose hands are not so clean will be held duly
accountable.

(2) KRS532.045(7) purportstodictatewhich portionsof
thetrial court record may bereviewed by an appellatecourt
in sex offender cases.

When our appellate lawyersreview arecord on appeal, they
often discover that portions are sealed. In order for themto
look at those portions, they must engage in appellate court
motion practice, which is not always successful. At the
Court of Appedls level, the results can vary from panel to
panel among the judges.

Oneobstaclein sex casesisKRS 197.440, which states: “The
comprehensive sex offender presentence evaluation shall
befiled under seal and shall not be made a part of the court

record subject to review in appellate proceedings and shall
not be made available to the public,” (emphasis supplied).

Such apurported limit on what areviewing court may review
seemstoimplicate, at the very least, our constitutional guar-
antees of due process and the separation of powers. For
example, preventing acriminal appellant from using that part
of the record, when he wants to demonstrate an abuse of
discretioninthelevel of sentence meted out to him, isadue
process violation.

When our appellate lawyers move for permission to view
sealed records in such a case, they will be on sounder foot-
ing if counsel has made these constitutional arguments at
thetrial level.

(3) You lost your instruction argument. Now, makethe
most of it!

Here's an ideafor making the best of abad situation. If the
judge rejects your proposed jury instruction on grounds
that the language you want is covered adequately by the
standard instructions, (or whatever instructions the court is
giving), then you should be free to argue your point to the
jury in the same language you proposed for the written in-
struction. After all, the judge has said that these concepts,
that you wanted the jury to know, are included in the in-
structions as given. By arguing your preferred language to
thejurors, you at least give them a perspective that resolves
guestions about the written instruction in your favor.

(4) Would you liketosubpoenawitnessestoagrand jury?

RCr 5.06, concerning the attendance of witnesses before a
grand jury, states that subpoenas will issue “upon request
of the foreperson of the grand jury or of the attorney for the
Commonwealth”. Obviously, the defense is omitted from
the list of those privileged to obtain grand jury subpoenas.

But, effective January 1, a new sentence has been added to
the rule: “RCr 7.02 shall apply to grand jury subpoenas.”
David Niehaus, veteran appellate lawyer at the Louisville-
Jefferson County Public Defender’s Office, posited recently
that this reference to RCr 7.02 may mean the defense can
subpoena witnesses and records to a grand jury proceed-

ing.

Practice Corner isalwayslooking for good tips. If you have
apracticetip toshare, please send it tothe Department of
Public Advocacy, Post-Trial Services Division, 100 Fair
OaksL ane, Suite302, Frankfort, KY 40601. W
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RECRUITMENT OoF DEFENDER LITIGATORS

The Kentucky Department of Public Advocacy seeks compassionate, dedicated lawyers with excellent litigation and
counseling skillswho are committed to clients, their communities, and social justice. If you areinterested in applying for a
position please contact:

Tim Shull
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
Tel: (502)564-8006; Fax:(502)564-7890
E-Mail: Tim.Shull@ky.gov

Further information about Kentucky public defendersisfound at: http://dpa.state.ky.us/

Information about the L ouisville-Jefferson County Public Defender’s Officeisfound at: _http://dpa.state.ky.us/louisville.htm

Justice Jeopardized
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Upcoming DPA,NCDC, NLADA & KACDL Education

** DPA ** For moreinformation regar ding KACDL
programs:
Annual Conference Charolette Brooks, Executive Dir ector
The Galt House Tel: (606) 677-1687
Louisville, KY Fax: (606) 679-3007
Jdune 7-9, 2005 Web: kacd|2000@yahoo.com
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Annual Seminar : )
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Thoughts to Contemplate

If a man does not keep pace with
his companions, perhaps it is be-
cause he hears a different drum-
mer.

-Henry David Thoreau, 1854

People only seewhat they are pre-
pared to see.

-Ralph Waldo Emerson, 1863

Without a struggle, there can be
Nno progress.

-Frederick Douglass

It isimportant that man dreams, but
it isperhapsequally important that
he can laugh at his own dreams.

- LinYutang
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