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Bill Stewart, of the Department’s
Protection & Advocacy Division, is
supervisor of the mental health
branch which serves children or
adults who have been placed in men
tal hospitals. Bill says that the
popular media have traditionally
promoted myths about the mental ly
Ill, "What I call the Halloween II
slasher myth." If a client is dan
gerous and meets other criteria he
wants that person off the street,
but he adds he’s met very few in
dividuals who meet that criteria.
Society attempts to remove people
from the streets who are eccentric
or public nuisances simply because
they act strange, he says.

Bill’s attitude Is, "Isn’t it a
wonderment - the many ways people
see the world versus the way I see
it? People called mentally ill are
the most amazing people and do the
most creative work I’ve even seen."
He points to clients’ art that he
displays in his office. Bill real
ly enjoys spending time with his
clients and being allowed to see
into their world view. He advocates
strongly for their right to respect
f or their world view because "our
clients are people first and fore
most." His approach to his clients
typically is, "Please understand
that your reality and mine are dif
ferent. Most people have said to
you, iyoure crazy, but I respect
your view. What then can I do for
you as an advocate?"

Overall society is not kind to per
Sons who see the world differently.

adequate community help it would be
the best solution for the person
and society. Discharge from a
mental hospital is also cost-effec
tive as it costs between $55-60
thousand yearly to hospitalize a
mentally ill person. Bill says it
is a credit to our society if we
can allow for differences rather
than saying "you act funny, you
need to be locked up."

Ethical problems do arise. Bill
withdraws from the cases when his
ethical beliefs differ substantial
ly from the client’s requested ser
vice. On the issue of forced medi
cation, even though the person is
clearly doing better on medication,
Bill will advocate for their right
to refuse because med Icines have

Continued on Page 52

Songto Loafing
Laws that criminalizewandering, being on the streets, loitering or not

having a job, are, in the rubric of constitutional law, "void for vagueness:’
They fail to give fair notice of what behavior is forbidden, and they encour
age arbitary and erratic arrests and convictions. They are indefinite by
design to allow the police to catch people who are thought undesirable but
who have done no wrong and are not chargeable with anyparticular
offense.

Loafing and loitering, like privacy and many other rights we take for
granted, are not specifically mentioned in the Constitution, but they are
protected by it. They give value and meaning to life and nurture our sense
of independence, self-confidence and creativity. "These amenities:’ wrote
Justice William 0. Douglas in declaring unconstitutional a Jacksonville,
Florida vagrancy ordinance, "have dignified the right of dissent and have
honored the right to be nonconformists and the right to defy submissive
ness:’

Wanderers and loafers may be bad for the downtown convention trade.
but they have an honored place in our culture. Walt Whitman was a great
loafer who loved the open road. "I loaf and invite my soul, I lean and loaf at
my ease observing a spear of summer grass,’ he wrote in "Song of Myself:’

-Laughlin McDonald. director of the ACLfJ’s Southern Regional
Office. Excerpted from an article he wrote for The Alla.nta Consti
1uion opposing a plan to "clean up" downtown Atlanta by getting
rid of "street persons, transients, hangers.on."

"They are treated as less than hu

man, locked up, tied up, and medi

cated." Bill has seen clients die
in Jail because they are so frail

and vulnerable to- others. He ob
served that the system has failed
to do as It should for his clients.
When he sees that happen, he steps
in and insists on behalf of that
client that adequate services be
provided and the cIientbe placed
In the "least restrictive setting."

Bill takes directions from his
clients. Sometimes that means
discharge from the mental hospital
because the client doesn’t meet the
restrictive standard. He admits
often the client will receive in
adequate support In the community
because the "follow-up" is self-
determined by the client, If the
mentally iii person could receive
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From the Editor:

What we think the public believes
about crime and pun ishment often

varies from what they actually
believe. We’ve an article to help
us understand what people do think.

Corrections in Kentucky is in cr1-
sis. We’ve statistics from Correc
tions that portend an ominous
future. We also have an article on
a Kentucky study that demonstrates
that the color of a person’s skin
determines life or death.

Our cover story deals with some
facts about drugs and their conse
quences, and about new and more
severe drug penalties.

James Jernigan, a man
Kentucky fighter for
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CRIME. PUNISHMENT AND PUBLIC OPINION

EDITOR’S NOTE: Reprinted with permission
of The Sentencing Project. 1156 Fifteenth
Street, N.W., Suite 520, Washington, D.C.
20005.

Recent surveys of public opinion on
crime and punishment contain important
information for public defenders. The
surveys yield some surprising results with
implications for sentencingadvocacy.

the most significant findings
public opinion polls are the

* The public believes that prisons should
be more rehabilitative and less punitive
than has beencommonly assumed.

* Once informed about the costs and
effectivenessof prisonsand alternatives
to incarceration, the public becomes
very supportiveof alternatives.

* Even though public officials and
criminal justice personnel -- including

legislatorsandjudges -- share the
public’s attitude in support of rehabilit
ation, the same officials erroneously
perceivethe public to be more punitive
and less receptive to alternativesthan
is actually the case. This mispercep
tion may cause public officials to
oppose reforms that the public might
support if given the opportunity.

* Public officials are reasonably well
informed about some aspects of the
criminal justice system, but they are
strikingly misinformed about others.
Their misinformation is the sort which
may discouragesupport for alternatives.

reviewed public opinion data from polls
conductedsince 1975. The report documents
the prominence though not dominance of
crime as an issue of public concern. It
states that while polls show that the public
believes courts are "too lenient on crim
inals," the public also believes povertyand

unemploymentare more significant ascauses
ofcrime. The report documentsa lack of

confidence in plea bargaining and in the
courts themselves,exceededonly by the even
greaterlack of faith in prisons.

The PAF report also documentspublic
attitudes toward prison. It notes that, to an
unusual degree, answers to questions about
the goals of prisons are influenced by the
wording of the questions in different polls.
Gallup and other polls show an almost equal
public commitmentto stiffer sentencesand
to stronger rehabilitative programs for of
fenders. But surveys also show that most
people believe incarcerationfails to rehabili
tate. They indicate that people are general
ly reluctant to spend tax monies on prisons,
particularly if given a choice of spending
money on police, aid to dependentchildren,
or job creation programs.

A second report by the Public Agenda
Foundationpublishedby The EdnaMcConnell
Clark Foundationin 1987, Crime andPunish
ment: The Public’sView, used in-depth
focus group discussionsto explore underlying
public perceptions and sentiment. One
conclusion of the report is that the public
believes the primary goal of the criminal
justice system should be to prevent crime
before it happens. The PAF analysts
contrast this with the focus of justice
professionalson respondingto crime g.fl it
occurs.

PublicAttitudes onCrime.
Courts.andPrisons

A 1986 report by The Public Agenda
FoundationPAF, Crime andCorrections: ,

Reviewof Public Opinion Data Since1975,

People in the focus groups wanted
prisons to be "corrective," not instruments
of vengeance,but they did not believe that
prisonsdo much to "correct." While people
understand that overcrowding decreases
opportunities for rehabilitation, they do not

Some of
of the recent
following:
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know the full extent of overcrowding in
today’s prison systemsand its impact on any
prospect for achievingrehabilitation. When
informed of the effects of overcrowding--
prison violence, suicides, idleness -- people
becomequite concernedabout this problem.

AlternativetoIncarceration

Focus groups favored alternatives to
incarceration not so much as a means of
reducing overcrowding but because they
believed prisons fail to accomplish their
objectives. When given the facts from
actual cases,including a multiple vehicular
homicide, participants favored alternatives
such as community service, restitution, and
drug treatment. Somewhat inconsistently,
the report notes that focus groups would
have excluded violent as well as repeat
offenders and drug dealers from alternative
sanctions. Focus group participants ap
parently defined "violent offenders" by the
charge placed against them, rather than a
profile of individual character.

Results from several other recent polls
-- in North Carolina, South Carolina, Ohio
and nationally -- are reported by Russ
Immarigeon. in an article, "Surveys Reveal
Broad Support for Alternative Sentencing"

TheNational PrisonJournal, Fall 1986, to
show public support for alternatives to
prison for non-violent offenders. One poll,
undertakenfor the north Carolina Center on
Crime and Punishment Hickman-Maslin
Research, Confidential AnalyticalReoort,
found strong support for alternatives for
non-violent.first-time offendersin the state.
The poll found, though, that this support
fell off rapidly for more serious offenses,
including possessionof stolen goods, break
ing and entering a house or store, and
embezzlinga largeamountof money.

The North Carolina survey further
investigated survey respondents’ opinions
about alternatives after informing them
about prison conditions, the cost of incar
ceration, and alternative programs. The
poll found that particularly after being
informed of the costs of prison construction

and operation, support for community
alternativessentencing rose more than 25
percent. Moreover, once informed, respon
dents tended to favor alternativesfor reDeat
offendersas well as first-time offenders.

Policvmakers’ Attitudes andPercentions

Polls and studies also reveal that in the
area of criminal justice, public officials do
not accuratelyperceivepublic opinion. This
was demonstratedquite clearly in a report
by researchersStephen D. Gottfredson and
Ralph B. Taylor, "Public Policy and Prison
Populations,"Judicature,October-November
1984, based on a study of corrections
reform efforts in Maryland in 1980. They
found that the public, "contrary toaeneral

belier’was not esoecially punitive,but
insteadsuorted the goal ofrehabilitation

alongwith deterrence andincapacitation.
Further, the public and policymakers’
attitudes were similar "almost without
exception." But policymakers incorrectly
perceived public attitudes to be punitive
and, echoingwhat they erroneouslyassumed
to be public opinion, opposedreform initia
tives in Maryland.

A 1985 study by the Michigan Prison
and Jail Overcrowding Project reached
similar conclusionsabout decision-makersin
that state Perceotion of CriminalJustice
Surveys. When Michigan decision-makers
were asked to estimate public support for
alternatives, they ross1vunderestimated
that support to be 12 percent, compared to
the actual level of 66 percent. Of the
professional groups themselves, defense
attorneys and alternatives program service
providers strongly favored alternatives, and
were closer than other groups to the at
titudes of the generalpublic.

As in Maryland, decision-makers in
Michigan may havedevelopedoverly punitive
policies basedon an incorrect assessmentof
public opinion. It appears that in both
states, a base for reform existed which
could have been used by political leaders to
develop creative responses to crime and
justice issues.
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The Michigan study also demonstrated
that state decision-makers lack certain
knowledge about their own criminal justice
system. When Michigan decision-makers
were asked to provide estimates of key
facts, such as the amount of reported
felony crime which resulted in arrest,
conviction, and jail/prison sentences,their
estimates were frequently quite inaccurate.
In other areas,such as the numberof felony
convictions leading to prison sentencesand
the number . of trials versus pleas, the
decision-makerswere much better informed.
While decisionmakers were knowledgeable
about their own areasof the criminal justice
system, the researchers concluded that,
across groups, "it appears that decision-
makers have grossly overestimated the
effectivenessof the criminal justice system
and its impact upon crime." -

The researchers also noted that
decision-makers"overestimated the propor

..tion of all crime that is violent or person-
related." This kind of information suggests
that decision-makersare misinformedin ways
which may bias them against alternative
sentencing programs and reforms which
reducerelianceon incarceration. If, as polls
indicate, people are opposed to alternatives
for "violent" offenders, it is likely that the
decision-makers who over-estimate the
amount of violent crime will be less inclined
to support alternatives legislation for any
class of offenders than they would if
correctly informed.

Imnlicationsfor PublicDefenders

These public opinion surveys offer
important information for defenseattorneys
that should be used for sentencing planning
and advocacy for alternativesto incarcera
tion. Among the most significant issues are
the following:

1. Relatively weak ub1ic suPPortfor
incarceration. The surveys show that the
public wants prisons to both punish and
rehabilitate, yet clearly believes that prisons

don’t rehabilitate. The challenge in propos
ing alternatives to incarceration, therefore,
is to demonstratethat they are much more
effective at rehabilitation or at least
providing rehabilitative servicesand incor
porate punitive aspectsas well community
service, restitution, intensive supervision,
etc.

2. Limited cost-benefits ofDrison.
Polls show that the public is reluctant to
spendmoneyon prisonswhen comparedto a
range of other options, including police
services,welfare benefits, and job creation.
The exorbitant costs of prison construction
over $50,000 a cell and incarceration
about $20,000a year should be comparedto
other social services and the costs of
alternativesto incarceration.

3. Individualized supPort foralterna-
ths. Public support for alternatives to
incarcerationis much greaterwhen discussed
in terms of individual defendantsand victims
than in the abstract. Thus, given the facts
of an individual case,people may support an
alternative sentencing plan that they might
oppose if just asked about a particular
charge and its appropriatenessfor alterna
tives. This may enable defense attorneys
and sentencing-programstaff to succeedon
a case-by-casebasis even when the public
seemshostile to non-incarceratingsentences.

4. Policvmaker and judicial support for
alternatives. Although there are a variety
of attitudes toward prisons and alternatives,
both the public and political/judicial leaders
generally are receptive to alternatives in
certain cases. Unfortunately, public leaders
-often oppose alternatives because they
believe, incorrectly, that the public is not
supportive of them. Judgesand legislators
needto be convinced that public support for
alternatives and the concept of
rehabilitation does exist and needs to be
discussed in ways that can increase their
appeal. If this is successful,then support
for alternativesin individual sentencingswill
be much easierto achieve.
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PAIN cOPIES
As most of you know, the people of

* Monroe county and the state of
of mo- Kentucky, lost a champion. He

lIable always enjoyed working with Gail

Robinson, Kevin McNally and others
in the Department of Public Advo

cacy, and he appreciated so very

much the fine feature article
written by Cris Brown In the

February, 1965 issue of The Advo
cate. She managed to get so close
to his inner parson in such a short
time, and it would please her to
know that excerpts from her article
were read in the eulogy at his

If I can ever be of any help to you
In any way here in Monroe County,

July 22, 1988

Gent I amen:

I am writing this letter to Inform

you of the death of my husband,
James C. Jerngan, on July 8, 1988.

funeral service.

please let me know.

Sincerely,
Patsy Mrs. JamesC. Jernigan

pkInsvilIe, KY 42167
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Protection andAdvocacy

In response to the Supreme Court
decision in Smith v. RobInson, 468
U.S. 992, 104 S.Ct. 3457, 82 L.Ed.

2d 746 1984, Congress enacted the

Handicapped Children’s Protection
Act HCPA in 1986 to allow attor-
fleys fees to prevailing parents in

actions under the Education for All
Handicapped Children Act EAICA,

20 U.S.C. 1400 et. Congress

began working on this legislation

shortly after the Smith decision

which held that - fees were not

awardable in special education lit
igation. Two issues which delayed
passageof HCPA were whether fees
would be awardable for work done In

the mandatory administrative pro

ceedings and whether fees would be

awardableat "prevailing rates" for

publ icly funded attorneys.

EAHCA and the plain language and
the legislative history of CPA.
The Sixth Circuit also reviewed the
issue of awards to publ icly funded
agencies and concluded that fees

were awardable without regard to

-the employment status of counsel.

In the trial court, Protection and

Advocacy had been denied fees be

causethe court considered it "to

be an anomaly to award attorney’s
fees to a state agency which is

publicly funded and charged with

the responsibility to do just

exactly what it did." The court

continued by noting that "th}s

anomaly is particularly evident
when the entity against which the

...fees are awarded is also a pub

licly funded agency and an arm of

the Commonwealth." The Sixth Cir-

cult reversed the trial court hold

ing on this Issue, rulIng that

"nothing in the legislative his
tory or the languageof the statute

was meant to exclude state-funded

entitles."

The Eggers were represented by Ave

Crow and Sammie Lambert of Protec
tion and Advocacy. Additionally, a
number of out-of-state amid pro

vided excellent briefs in support

of the Eggers’ position.

AVA CROW

Attorney, Protection

1264 LouIsville Road
Frankfort, Kentucky 40601
502 564-2967

and Advocacy

The Sixth Circuit recently address
ed both of these issues in Egg.rs
v Bulltt County School District,

Action #87-6131 8/18/88, and con

cluded that fees are awardable in

EAHCA proceedings for administra

tive work even when the merits of

the case are not litigated. In so

holding, the court distinguished
the SupremeCourt decision In North
Carolina Department of Transporta
tion v. Crest Street Community

Council,Inc., 479 U.S. 6, 107 S.
Ct. 336, 93 L.Ed.2d 188 1986 and
relied on New York GaslightClub,

Inc.v.Carey, 447 U.S. 54, 100
S.Ct. 2024, 64 L.Ed.2d 723 1980.
The Court noted that reliance on

Carey was appropriate because of

the mandatorynature of the admini

strative proceedings under the

* :..‘ **

Disability Rights Guide
Practical solutions toproblemsaffectinj

peoplewith disabilities

This new’ publicationby Washington,D C at
tornëyChrlesD:Góldmanansw rsquestionsaboui
rights for personswhohavea disabilityor whowork
with disabledpersonsIt providestheconceptuallegal
framework ‘and ways to solve problemscreatedby
attitudinal barriers,employment,architecturalac-
cessibthty,housing,educationand transportation
Theappendicesincludeadirectoryof relevantstate
laws, key contactpoints in the state and federal
systemsand informationsoüiceso&AIDS.

The Disability RightsGuidE isa’ailablefor $14.95
at booksellersor $16.95from MediaPublishing,2440
0 Street,Suite202, Lincoln, NE 68510.For further
informationcontactJerryKrombergor ShirleyMa-.
lyat Media Publishing4O2474-2676.-
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The Supremes In ‘89:
Preview of Criminal Issues Facing Court

The following list represents the cases of importance to public defenders which are currently under consider
ation in the U.S. Supreme Court. Generally, cases raising issues solely concerning interpretation of federal
statutes or rules except habeas corpus are not included. Nor are cases raising civil rights or prison issues.

Remember Griffith v.Kentucky 1987, 479 U.S. , 107 S.Ct. 708, 93 L.Ed.2d 649 holds that new
constitutional rules apply retroactively to all cases, state and federal, which are pending direct review, even
if the rule is a "clear breakN with prior precedent. However, the error must be preserved by appropriate
motion or objection. Knowledge of cases the U.S. Supreme Court is considering, thus, may give you a leg up
on the prosecution and may provide your client with an "insurance policy" in the event he/she is convicted.

The Court went on summer recess in July. They will reconvene on October 3, 1988. At that time they will
begin hearing argument on the following cases. Decisions in these cases can be expected in the spring of
1989. - -

Death Penalty

Duggerv. Adams, Cause No. 87-121
1 Whether advisory capital sentencing jury may be told that their sentencing decision is a recommen
dation only? 2 Has court below misapplied Reed v.Ross to justify its review of procedurally barred
claim? 3 Should Reed v.Ross be overruled or limited so as to avoid turning each new decision emanat
ing from this Court into cause and prejudice for ignoring otherwise valid procedural bar?

Tompkins v. Texas, Cause No. 87-6405
Must court instruct on lesser included offenses in a capital case where the evidence which supports the
giving of such an instruction does not emanate from the defendant’s own evidence? [Court also accept
ed review on a jury selection issue raised by this case.]

Highv. Zant. Cause No. 87-5666
Whether execution of person who was 17 years old at the time of offense violates Eighth Amendment
ban on cruel and unusual punishment?

Wilkins v. Missouri, Cause No. 87-6026
Whether execution of person who was 16 years old at the time of offense violates Eighth Amendment
ban on cruel and unusual punishment?

Penry v.Lynaucih, Cause No. 87-6177
1 At punishment phase of Texas capital murder trial, must trial court upon proper request a instruct
jury that they are to take into consideration all evidence that mitigates against sentence of death, and
b define terms in three statutory questions in such way that in answering these questions all mitigating
evidence can be taken into account? 2 Is it cruel and unusual punishment to execute individual with
reasoning capacity of seven-year-old?

Double Jeopardy

United States v.Halper, Cause No. 87-1383
Whether double jeopardy clause is violated where civil penalty is imposed upon a defendant for the
same conduct he has already been convicted and punished for under criminal statute?

-9-



Federal HabeasCorpus

Zant v.Moore, Cause No. 87-1104
1 What type of proof establishes "new law exception" to abuse of writ doctrine, sufficient to excuse
habeas petitioner’s failure to assert claim in prior federal habeas corpus petition? 2 What sort of proof
establishes that "ends of justice" would be served by relitigating death penalty sentencing phase claims
previously adjudicated adversely to habeas petitioner?

Castille v. Peoples, Cause No. 87-1602
Whether habeas petitioner has exhausted state remedies where he files a pro se petition to state court,
styled as a request for counsel, which functioned as a petition for allocatur and thus gave the state
supreme court an opportunity to rule on the merits.

Federal Sentencing Guidelines -

United States v. Mistretta, Cause No. 87-1904
Whether federal sentencing guidelines issued by U.S. Sentencing Commission are unconstitutional 1 as
a violation of the separation of powers doctrine, or 2 as an improper delegation of legislative
authority? If the sentencing guidelines are invalid, are the 1984 amendments to the statutes which
govern parole/good time status severable?* -

-Free Speech - ---

Massachusetts v. Oakes, Cause No.87-1651
Whether entire criminal statute must be invalidated as being unconstitutionally overbroad where it could
possibly be applied to criminalize conduct of a parent’s photographing a naked infant. Here, defendant
was convicted for action of photographing barebreasted 15-year-old stepdaughter.

Jury Issues

Blanton v. NorthLas Vegas, Nevada, Cause No. 87-1437
Whether misdemeanor offense of driving under the influence is serious crime such that the defendant
has a right to a jury trial?

Jury Selection

Teaciuev.Lane, Cause No. 87-5259
1 Does fair cross-section requirement of Sixth Amendment prohibit prosecution’s racially discriminatory
use of peremptory challenges? 2 Should decision in Batson v.Kentucky be applied retroactively to all
convictions not final at time certiorari was denied in McCray v. New York 1983, 461 U.S. 961, in order to
correct inequity and confusion resulting from intentional postponement of reexamination of Swainv.
Alabama 1965, 380 U.S. 202? 3 Does defendant overcome presumption of correctness of prosecu
tion’s proper use of its peremptory challenges, as recognized in Swain, where examination of prosecu
tor’s volunteered reasons for its exercise of its challenges to exclude black jurors demonstrates that pro
secution has engaged in discrimination?

Tompkinsv. Texas, Cause No. 87-6405
Whether lower court applied proper standard when it determined that a reasonable trier of fact could
have determined that prosecutor dismissed all blacks from the jury for reasons other than racial bias?
[Court also accepted review on another issue raised by this case; see description under "Death Penalty"
section.]
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Lesser Included Offenses

Schmuck v. UnitedStates, Cause No. 87-643 1
Is the defendant entitled to an instruction on a lesser included offense only when all elements of the
lesser offense are included in elements of the greater offense? Here, the defendant was refused
instruction on lesser offense which he argues led to conviction on greater offense.

Procedural Default

United States v.Broce, Cause No. 87-1190
Is defendant who pleads guilty to indictments alleging two different criminal conspiracies, as part of
plea bargain in which government agrees not to prosecute him on other charges, entitled to factual
determination of his contention, raised for first time in later collateral attack on his sentences, that two
conspiracies alleged were actually single conspiracy?

Right to Counsel

Pensonv.Ohio, Cause No. 87-6116
1 Can appellate counsel’s failure to file brief on direct appeal be considered non-prejudicial or harmless
error? 2 When state court of appeals found that there were arguable issues that could be raised on
appeal, was court of appeals required to afford petitioner assistance of counsel before reviewing his case
nd affirming his conviction? 3 Were petitioner’s rights to equal protection, due process, and effective
assistance of counsel on his appeal of right denied when state court of appeals permitted petitioner’s
counsel to withdraw, subsequently found arguable issues in his appeal, but refused to appoint new
counsel for him, and only considered arguable issues raised in appeals of petitioner’s co-defendants?

Perry v.Leeke, Cause No. 87-6325
Is harmless error analysis appropriate where there is a denial of counsel during the course of a criminal
trial? Here, the court refused to allow defense counsel to confer with the defendant between his direct
and cross-examination.

Search & Seizure

Floridav.Riley, Cause No. 87-764
Does defendant have a reasonable expectation of privacy in residential backyard such that ground
observations from helicopter 400 feet above the ground violates the Fourth Amendment? -

U.S. v. Sokolow, Cause No.87-1295
Whether an investigative detention under Terry v.Ohio can be based solely upon "probabilistic evi
dence" that attempts to identify travelers as drug couriers i.e., "drug courier profile"?

State’s Failure to Preserve Evidence

Arizona v. Youngblpod, Cause No. 86-1904
Whether the state’s failure during investigation of sexual assault upon child, to preserve samples of
seminal fluid and to perform tests on those samples denied defendant due process?
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Sufficiency of the Evidence

Lockhart v.Nelson, Cause No. 87-1277
After appellate Court holds that certain evidence was improperly admitted against defendant, should
court determine sufficiency of state’s case by considering all state’s proof that was admitted into evi
dence or by considering only remainder of state’s proof that had been properly admitted into evidence?
I’UNICA FOSTER
Staff Attorney
Indiana Public Defender Council
309 Id. Washington St., Room 401
Indianapolis, IN 46204
317 232-2490

cROSS-EXMINATION

Courtesy of
Bette Niemi

Across
1. To set free
2. Sense missing justice
3. Peremptorily speaking
4. 1st degree burglaries were

usually coemitted at this time
prior to 1980

5 * Unconstrained
6. 1986 Ky. State Pen, riot
7. In the matter of
8. Former wife or convict
9. As in sex, or, once as a

matter of right
10. Temporary release
11. Sentencing document
12. Confidential and reliable
Editor’s Note: The first 3 correct

13. Increasingly harmless 20. Degree of emotional disturbance
14. Usually red, occassionally blue 21 * What Diana Ross and appeals have

in legal professional in comon
15. Defense counsel misconduct 22. Condition of intensive supervision
16. Now for then 23. * the Court’s discretion

Dn 24. Divided jury
2. Judicial posture 25. Truth and sentencing
5. Not against 26. Prosecutorial misconduct
6. A "pretty flying object" 27. Question of fact

or aggravated offender 28. After the fact
13. Early release 29. Shopping prohibited
14. Ky. voter non-hispanic 30. Lost with age, presumed by law
17. Early release another form 31. To beat, or, type of partner
18. To deny a prior truth 32. . . . But not necessarily true
19. Judicial directive to perform 33. Often by error
answers received by November 15th will receive a free DPA t-shirt..
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West’s Review
A Review of the PublishedOpinionsof the
Kentucky SupremeCourt
Kentucky Court of Appeals
United StatesSupremeCourt

Kentucky Court of
Appeals

FOURTh DEGREE ASSAULT-RECKLESSNESS
Casey v* Commonwealth

35 K.L.S. 9 at 8
July 8, 1988

The Court reversed Casey’s con
viction of fourth degree assault
based on the insufficiency of the
evidence. Casey struck a police
officer while driving. The officer
had stopped his cruiser in the
right-hand lane of a two lane high
way with the headlights on bright
and the blue lights flashing. The
officer then stood In the left-hand
lane. Casey testified that he
struck the officer because he did
not see anything beyond the field
of light created by the cruiser.
The evidence supported the infer
ence that Casey did not stop or
slow down before passing the crui
ser. The Court held that regard
less of whether Caseys conduct
might be considered negligent in
the civil sense, it did not consti
tute a "gross deviation from the
standard of care that a reasonable
person would observe..." and there
fore was neither reckless nor wan
ton as required for a conviction of
fourth degree assault. See KRS
501.0203 and 4.

CORRECTION OF ERRONEOUS SENTENCE
Skiles v. Commonwealth

35 K.L.S. 9 at 11
July 15, 1988

Skiles plead guilty to drug traf
ficking charges in exchange for a
sentence to the statutory minimum
of ten years. The sentencing court
however, erroneously entered a
judgment fixing Skiles’ sentence at
five years imprisonment. The court
subsequently entered an amended
judgment fixing punishment at ten
years. Skiles appealed.

The Court of Appeals held that im
position of the amended sentence
did not offend the Double Jeopardy
Clause. The Court also noted that
"tihe rule that a trial court
which has imposed an unlawful sen

tence can correct that sentence at
any time appears to be the majority

position in those jurisdictions
which have considered the matter."
The Court upheld the amended judg
ment. -

COMBINED TIS/PFO SENTENCING!
PAROLE HISTORY

Lemon v. Commonwealth
35 K.L.S. 9 at 14
July 22, 1988

The Court rejected argument that a
combined Truth in Sentencing TIS
and PFO hearing violated due pro
cess without the introduction of
some specific, incompetent evi
dence. The Court cited Commonwealth
V. Reneer, Ky., 734 S.W.2d 794, 798
1987 as approving combined TIS/
PFO hearings "because the same evi
dence that is pertinent toward
fixing the penalty is also pert-
nent for consideration in the en
hancement of sentence...." The

Court also rejected argument that

evidence of Lemon’s parole and pro
bation history, Introduced as part
of the TIS hearing, was prejudicial
to his PFO sentencing. The Court
noted that Lemon had testified dur
ing the guilt phase that he had
"just got out of prison," and that
the alleged error was unpreserved.

PROCEDURE TO CONTEST DEN I AL
OF CREDIT FOR TIME SERVED

Maynard v* Commonwealth
35 K.L.S. 9 at 17
July 29, 1988

The trial court In this case enter
ed a judgment which failed to give
Maynard credit for jail time. May
nard did not appeal the judgment
but Instead filed a CR 60.02 motIon
requesting credit for time served.
Maynard appealed from the denial of
this motion.

The Court held that "the proper
remedy in this case was by direct
appeal, an avenue which was avail
able to the appellant despite his
guilty pleas." "As the issue could
have been raised on direct appeal,
It could not properly be raised in
a CR 60.02 motIon." Judge Miller
dissented.

ESCAPE
Caidwel I v* Commonwealth

35 K.L.S. 10 at 4
August 12, 1988

KRS 520.030 provides that "a person
is guilty of escape In the second
degree when he escapes fran a do-
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tention facility or, being charged
with or convicted of a felony, he
escapes from custody." CaIdwell
was in the custody of the Perry
County Jailer while awaiting trans
fer to LaGrange to serve a felony
sentence. Caldwell was convicted
of second degree escape after he
was released by the jailer to ob-
ta In a haircut and d id not return.

On appeal, Caidwell argued that the
Indictment charged escape from
"custody" rather than from a deten
tion facility, thus requiring the
Commonwealth to prove that he was
"charged with or convicted - of a
felony." Because no proof was in
troduced on this point Caldwell
contended that his conviction was
supported by insufficient evidence.
The Court of Appeals held, however,
that the indictment charged second
degree escape ‘general ly." The
Court also found as a fact that the
Commonwealth intended to prove es
cape from a detention facility ra
ther than from custody. Thus, it
was not required to show that Cald
well stood convicted of a felony.

EXPERT TESTIMONY -

TMBArrERED WOMAN SYNOROME"
Craig v* Commonwealth

35 K.L.S. 10 at 9
August 19, 1988

Craig was convicted of first degree
manslaughter based on her act of
shooting herabusive husband. In
support of a self-protection de
fense, Craig sought to introduce
expert testimony that she suffered
from "battered woman syndrome."
The Court of Appeals held that she
should have been permitted to In
troduce the testimony. The Court
distinguished Commonwealth v.Rose,
Ky., 725 S.W.2d 588 1987, in
which the Kentucky Supreme Court
held that similar evidence was pro
perly excluded. The Court of
Appeals noted that the "expert" In
Rose was unqualified, while Craig
called as anexpert a witness with
"a specialized educational back
ground, Including a mast5 de
gree, as well as further advanced
special training focusing on the
problems of battered women." Judge
Howard dissented.

MISDEMEANOR SENTENCING
Newton V. Commonwealth

35 K.L.S. 10 at 12
August 19, 1988

Newton was found guilty of both
felonies and misdemeanors. The
trial court then held a bifurcated
sentencing hearing on both the fel
ony and misdemeanor convictions at
which Newton’s prior record was
introduced. The bifurcated sent
encing hearing as to the misde
meanors was not held pursuant to
any statutory authorization but
pursuant to the court’s "inherent
authority to bifurcate the pro
ceeding."

The Court of Appeals reversed after
concluding that the trial court’s
action exceeded the scope of its
discretIon. The Court stated that
evidence of a defendant’s prior
record is irrelevant to misdemeanor
sentencing which should be "graded
to the enormity of the offense" and
not the character of the offender.

...6I-OtLO’OLOTeC PBL1O FFOR A
OI4L, 4E TAT WILL PROVI ot’E Fo

"OU ! ¶ OUThI CiC ‘t’OL MOLLD
COI.WC..TEP P’M CT1P.LL’ GO TO IL,

111E TPE MT POViE MOt PTTORt’iEYS
10 EI’LSL’Y PLLE
CP’ L3&TLL "OL ARE ELED ORfl4E
¶I.4E tTT BKE, WHICHEV
COM IT

Bi peei4.ssion of the Colorado Springs Bun
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INSTRUCTION - INSUFFICIENT EVIDENCE
Hockaday v* Commonwealth

35 K.L.S. 11 at 2
August 26, 1988

In this case the Court, speaking
through Judge Clayton, held that
the trial court erred when it
instructed the jury on misdemeanor
theft by deception when the ev}-
dence showed that any stolen pro
perty was valued at more than $100.
The jury was instructed on both the
felony and misdemeanor degrees of
the offense. The jury’s conviction
of Hockaday on the’Ieer included
offense operated as an acquittal on
the felony charge. Hockaday’s con
viction was reversed with instruc
tions to dismiss.

Judge Dyche would have reversed on
the different grounds that because
the indictment
value over $100
misdemeanor.
circuit court
d lotion to try

did not allege a
it only charged a
Consequently, the

was without juris-
the case.

Judge Howerton dissented on the
grounds that the alleged errors
were unpreserved.

KENTUCKY SUPREME COURT
UN I TED STATES SUPREME COURT

No published opinions were issued
during the covered periods of July
1, 1988 to August 31, 1988.

LINDA WEST

Assistant Public Advocate
Appellate Branch
Frankfort, Kentucky 40601
502 564-8006

The NLADA Death Penalty Litigation
Section newsletter contains caselaw
and other developments affecting
death penalty litigation. For sub
scription information contact Mardi
Crawford, Defender Division, 1625 K
Street, N.W., 8th Fl., Washington,
D.C. 2006 202 452-0620.

THE ALABAMA CAPITAL REPRESENTATION
RESOURCE CENTER JOB ANNOUNCEMENT

The Alabama Capital Representation
Resource Center located at the
University of Alabama has been set
up to meet the legal needs of per
sons on death row. The Center
seeks applications for 4 posItions,
each requires post-conviction
capital litigation experience and
Alabama Bar Membership or next
exam. EXECUTIVE DIRECTOR to $43K
should be experienced resourceful
manager with public relations and
negotiation skills; SENIOR STAFF

ATTORNEY to $38K should be a re
sourceful leader; TWO STAFF ATTOR

NEYS to $30K. Detailed position

descriptions available fran/Resumes
and writing samples to Frank S.
James III, Box 1435, Tuscaloosa,
Alabama 35487-1435. 205/348-5756.

NASHVILLE, TENNESSEE JOB
ANNOUNCEMENT

Bill Redick has been named execu
tive director of Nashville’s Capi
tal Resource Center. He is looking
for 2 litigation staff attorneys
with trial, appellate, and post-
conviction experience. Salary is
somewhat negotiable, but would at
least be $42,000 yearly. If inte
rested, call Bill Redick at 515-
736-5047.

PUBLIC DEFENDER POSITIONS AVAILABLE

-15-



In theTrenches
District Court Practice

THEEYE INTHESKY ISALIE

The fall of the year brings a
different perspective of harvest
time to those of us who practice in
District Courts in Kentucky ... for
us, the annual ritual of defending
marijuana cultivation cases begins.
Instead of pumpkins and gathered
corn, our minds are filled with
television screen images of armed
men in camouflage, swooping down
from hal icopters, raiding, hacking,
and burning the controlled sub
stance. It’s just like in the
movies. Our real life experience,
of course, is not so dramatic. Did
the client know the marijuana was
there? Did they even know that it
was marijuana? Was it "cultivat
ed"? How did the police discover
the substance?

These cases are increasingly more
media event than law enforcement,
especial ly in the use of aerial
surveillance, and there’s a reason
for that. A state police spokesman
has confirmed the rationale for
the Green-Gray operations, euphe
mistically called "sweeps." It is
not to charge citizens with crimes,
but is largely to make folks who
live out in the country falsely be
lieve they are being watched.

Operation Green-Gray is a Joint
Kentucky State Police and National
Guard effort to eradicate marijuana
end prosecute growers. By calling
the enforcement efforts "sweeps,"
officials create the impression
that helicopters are systematically

roving, county by county, over rur
al, less populated areas. The very
idea of "sweep" conjures images of
sophisticated sighting equipment
operated by trained technicians on
loan from the military, in an acre
by acre search. Not true. There
is no big eye In the sky that sees
all.

In an article in the LickingValley
Courier in August, 1988, a State
Police officer Is quoted as saying
that information about suspected
marijuana plots is obtained the old
fashioned way ... through the use
of informants. The choppers don’t
go up until the field has already
been located and identif led by "re
liable" informants. "ITihe ‘chop
pers,’ for economic reasons as much
as anything, are usually sent to
areas where there is good reason to
Suspect that marijuana is being
cultivated and there is good expec
tation that the search will be suc
cessful ."

The truth of this scenario was con
firmed by State Police spokesman,
Captain John Lyle, who cited the
deterrent affect of the "sweeps."
"An important element of crime
prevention," he said, "is to in
crease the fear of detection and
apprehension. A key component is
the use of the media." He likened
the program to the deterrent effect
of unmarked police cars It is not
necessary to actually have the un
marked cars as long as the public
thinks you have them. The program
has resulted in smaller plots with

fewer plants, as growers try to
avoid aerial detection from sight-
ings on random searches.

In short, all rural citizens are
being made to think they are being
randomly spied upon in order to
deter the few Individuals who are
growing marijuana.

The Orwellian specter of the police
joining forces with the Army to
deal with any law enforcement issue
raises legitimate concerns about
the potential abuse of individual
rights. As the lines between the
military and the police blur, so
blur the lines that define our
zones of reasonable expectations of
privacy.

There is a "chilling effect" on
normal human conduct when the popu
lace fears the omnipresence of the
military. Is "domestic warfare"
the inevitable price we pay to hin
der Kentucky’s biggest cash crop,
estimated for 1987 by NORML the
National Organization for the Re
form of Marijuana Laws to be 1.5
billion dol lars in illegal, untaxed
Income?

As with any law enforcement opera
tion which relies upon unnamed in
formants, Operation Green-Gray is
ripe with potential for abuse, even
without military involvement. In
formants may invite a fly over of
innocent peoples land for revenge
or to harass a business competitor
in this illegal industry. The pro
gram has already had its share of
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bizarre results. Consider the case
of the Elliott County man who was
arrested In a "sweep." His alleged
pot patch was located over a steep
embankment near his rented trailer
home. He was cited to District
Court simply because he lived on
the property. The case was only
dismissed when the county attorney
voluntarily Informed the court that
the man literally had no feet! He
could not possible have traversed
the steep Incline to and from the
patch.

As with all marijuana eradication
programs, the role of the criminal
defense counsel should begin early,
usually In District Court. Issues
of improper search and the impl ice-

tions of aerial surveillance upon
Fourth Nnendment protections should
not be ignored. Vigorous use of
subpoena power and cross examina
tion at the prel imnary hearing
will provide important data for
later motions to suppress.

Beware of the pitfalls of an early
plea. ont bet the farm on an
attractive early offer, because you
may literally be doing so. Federal
confiscation laws are being more
aggressively pursued than ever
before. A plea resulting in no
time in jail may still result in
the more onerous prospect of loss
of home and livelihood.

Remember, District Judges as well

as Circuit Judges ought to be in
formed that Green-Gray is not a law
enforcement operation, but Is a
media event. These "sweeps" are
staged to create the misperception
of widespreed surveillance of the
citizenry. The "war on drugs" may
be a noble cause, but these false
impressions make it a dirty little
war, and we ought to give District
Judges a chance to rule on that.

JAI4IE P. DAHLBERG
GARY E. JOHNSON -
DPA Rowan/Elliott/Morgan Office
P.O. Box 1038
Morehead, Kentucky 40351
606 784-6418

NEW STAFF

Carolyn Clark and Henley McIntosh,
both 1988 graduates of Salmon P.
Chase School of Law, Joined our
Somerset Office on 9/16/88 as law
clerks pending bar results.

David Williams, Assistant Public
Advocate, a 1975 graduate of the
University of Kentucky School of
Law, joined our Pikeville office on
10/1/88.

Larry Nickell, Assistant Public Ad
vocate, a 1982 graduate of Memphis
State School of Law, Joined our
Pikeville office on 10/1/88.

Bruce Franciscy, Assistant Public
Advocate, a 1967 graduate of the
University of Toledo School of Law,
joined the Stanton offIce on
10/1/88.

TRANSFERS

Danny Rose, Assistant Public Advo
cate, has transferred from the
Morehead office to the Hazard
office effective 10/16/88.

Bob Greene,
ard office,
Department s
on 9/1/86.
attorney with Kelsey E. Friend Law
Offices, P.O. Box 512, Pikeville,
KY 41041, 606 437-4026.

Mike Wright, formerly an Assistant
Public Advocate with the DPA Frank-
fort Appel lent Branch, resigned
effective 10/1/88 to join the
Attorney General’s Consumer Protec
tion Office.

Martin, formerly the Pike
office investigator, who has
with the Department since

Danny
ville
been

4/16/87, resigned on 8/31/88 to
attend law school.

McGehee Isaacs, formerly the Chief
of the Post-Conviction Branch, who
has been with the Department since
2/1/84, resIgned on 10/1/88, to
join Columbia Sussex Corporation.

Mark Posnansky, Assistant Public
Advocate with the post-conviction
and appel late branches, who has
been with the Department since 1977
has tendered his resignation to
become an associate with Morris,
Garlove, Waterman & Johnson, 600
Marion E. Taylor Building, Lou is-
ville, KY 40202, 502 589-3200.

RESIGNATIONS

formerly with our Haz-
who has been with the
ince 3/16/87, resIgned

He is now a private

McGeheeIsaacs Mark Posnansky
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6th CircuitHighlights

PRISON DISCIPLINARY COMMITTEE
DEC IS I 0145

In Hensley V. Wilson, - F.2d -,

17 S.C.R. 13, 15 6th Cir.
7/12/88, the Sixth Circuit Court
of Appeals address several issues
arising out of a 1983 civil rights
action brought by prisoners com
plaining about the manner in which
prison disciplinary hearings are

conducted. The prisoners’ principal
complaint was that their request to
know the substance of the evidence
considered by the disciplinary com
mittee in support of the charges
against prisoners, and the Identity
of confidential informants who sup
plied the evidence, was refused by
the committee.

The Court dealt first with the is
sue of whether state corrections
officials were entitled to quali
fied Immunity. The Court concluded
that the defendants in this case
were entitled to qual If led immunity
because any violations they commit
ted were not of "clearly establish
ed law." Thus, the defendants were
Immune from claIms for damages.

However, the Court did find that
Injunctive relief was appropriate.
It held that prison disciplinary
committees are obligated to assess
the reliability of inmate inform
ants upon whose testimony they rely
to depr lye Inmates of good time
credits. A contemporaneous written
record must be made of the evidence
relied upon. The Court agreed with
the defendants that they should not

be required to make available to

Inmates information that seems, in
the judgment of prison officials,
likely to permit the Identity of an
inmate informant to be Inferred.
However, if, because of efforts to
protect informant anonymity, the
evidence in support of disciplinary
action supplied to the Inmate falls

to meet the constitutional minimum
of "some evidence," more detailed
evidence, sufficient to meet cons
titutional standards, must be
placed in a nonpubl Lc -record for

purposes of review if and when the
disciplined inmate flIes a federal
court action.

PAROLE BOARD REVIEW

The Sixth Circuit reviewed a
federal inmate’s claim that the
Parole Commission should have

apprised him of letters It received
concerning his possible parole and
given him an opportunity to respond
in Liberatore v. Story, - F.2d

-, 17 S.C.R. 1, 15 6th CIr.
8/23/88. The Sixth Circuit found
that a letter evaluated by the

district court, which contained
information already available to
the inmate and the Parole Commis
sion, did not entitle the peti
tioner to a hearing before the

Commission regarding Its contents.
However, during the pendency of the
appeal, additional letters to the

Commission from federal agents and
prosecutors surfaced that were not
before the district court. The
Sixth Circuit remanded the case to
the district court for a determina-

tion of whether the Commission
erred In failing to notify the

inmate of the existence of these
additional letters and by failing
to afford him a hearing to respond
to the letters.

INEFFECTIVE ASSISTANCE OF COUNSEL

In Sparks v. Sowders, F.2d
17 S.C.R. 16 6th dr. 8/23/88,
the Sixth Circuit held that gross
misadvice concerning parole eligi-
bili-ty can amount to ineffective
assistance of counsel. Sparks faced
murder - first degree robbery
charges in Carter County In 1984.
Three days into trial, he changed
his plea and was sentenced to 35
years on the murder charge. The
robbery charge was dismissed.
Sparks alleged that his counsel ad
vised him that he could receive a
sentence of life without parole if
convicted of murder. Since Ky. had
no such penalty, he did not face
such consequences, and would have
been eligible for parole even If he
received a life sentence. Sparks
also alleged that had he been given
the correct Information concerning
parole, he would not have pled
gu!Ity but would have continued
with trial. The Court held that
Sparks claims entitled him to an
evidentiary hearing on his ineffec
tive assistance of counsel claim.

DONNA L. BOYCE
Assistant Public Advocate
Major Litigation Section
Frankfort, Kentucky 40601
502 564-8006

DonnaBoyce
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Plain View
Searchand SeizureLaw and Comment

Question: Is It a good police pol
icy to break into a building or
bane where the police have probable
cause to believe that that facility
contains contraband? Would any of
us doubt the problems with such a
policy? Would any of us fall to be
outraged by police policy which so
obviously Ignores the core values
of the Fourth Amendment? Can we
imagine that our populace, the
press, or other commentators would
not effectively force back such a
police policy?

Despite the answers to the above,
the Supreme Court of the United
States has cleared the way for just
such police practices. In Murray
v. United States, 487 U.S. -, 108

S.C1-. 2529, 101 L.Ed.2d 472 1988,
the last search and seizure
decision of the October 1987 term,
the Court considered the question
of whether "assuming evidence
obtained pursuant to an
independently obtained search
warrant, the portion of such
evidence that had been observed in
plain view at the time of a prior
illegal entry must be suppressed."
in this case, polIce officers had
probable cause to believe that mar
ijuana was in a particular ware
house. Rather than obtain a war
rant, or secure the particular
warehouse, the agents forced their
way Into the warehouse at which
time they saw many bales of mari
juana in plain view. They there
upon left the warehouse and came
back eight hours later with a
warrant at which time they seized

270 bales of marijuana and note
books listing the customers for the
marijuana. The magistrate who
signed the warrant to search the
warehouse was not Informed regard
ing the Illegal entry of the ware
house. -

In an opinion written by Justice
Scalie, and joined by Justice Rehn-
quist, White and Blackmun, the
search based upon the warrant was
found to be legal. The Court re
lied upon the "independent source"
doctrine of Silverthorne Lumber
Company v United States_, 251 U.S.
385 1920, Nix v Williams, 467
U.S. 431 1984 and Segura v*
United States, 468 U.S. 796 1984.
The petitioner In the case had ar
gued that evidence discovered dur
ing an illegal search, in this case
the marijuana bales, should be sup
pressed. "A contrary rule will re
move all deterrence to and indeed
positively encourage, unlawful po
lice searches." The Court rejected
the petitioner’s contention, how
ever, because they saw "the Incen
tives differently." Essentially,
Just ice Scal ia says that an officer
who has probable cause and searches
Illegally would be risking the ad
missibility of the evidence by
placing an increased burden on the
state to prove to the magistrate
that there in fact was an indepen
dent source.

At the core of this decision is a
feeling by the Court that the ex
clusionary rule should not be used
to place the police In a worse

position than they would have been,
which has often been cited with the
Independent source exception.
"[Wihile the government should not
profit from this illegal activity,
neither should It be placed in
worse position than At otherwise
would have occupied. So long as a
later, lawful seizure is generally
independent of an earlier, tainted
one which may well be difficult to
establish where the seized goods
are kept In the police’s posses
sion there is no reason why the
independent source doctrine should
not apply."

The Court emphasized that the doc
trine would not have applied if
either the agents decided to seize
what they saw, or the information
seen was relayed to the magistrate
who then relied upon it in issuing
the warrant. Due to the fact that
evidence had not been produced be
low regarding these questions, the
Court remanded to the district
court to see if agents would have
sought the warrant without having
entered the warehouse. I wonder
what the agents will testify to?

There were three justices who dIs
sented, Justice Marshall, Stevens
and O’Connor. The dissent was
short but harsh. Justice Marshal I
accused the majority of "emascu-
lettIng! the Warrant Clause and
underminlingi the deterrence func
tion of the exclusionary rule."
The majority by their reliance upon
the independent source exception
had created "an affirmative incen-

Ernie Lewis
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ing a warrant.

fact the evidence is there. If it
is there, they need to be careful
to not Inform the magistrate of
what they saw inside the building.

If the evidence is not there, they
can save time and not apply for a
warrant. Admission of evidence In
this case according to the dissent,
"affirmatively encourages Illegal
searches. The incentives for such
Illegal conduct are clear. Obtain
ing a warrant is inconvenient and

time consuming. Even when officers
have probable cause to support a
warrant appl Ication, therefore,
they have an Incentive first to de
termine whether it is worthwhile to
obtain a warrant . . * the police

- thus know in advance that they have

little to lose and much to gain by
foregoing the bother of obtaining a
warrant and undertaking an illegal
search." - -

One of - the interesting facets of
thi-s case is trying to square what
occurred here with the Court’s de-

pendence upon warrants in United
States v, Leon, 468 U.S. 897 1984
and their emphasis upon the deter
rent rationale to illegal police
activity. Here, it appears that by
failing to use the exclusionary
rule the Court Is in fact reward
ing illegal police activity rather
than attempting to deter it. Fur
ther, the Court has In effect
connected illegality to the entire
warrant process. One can expect
good police practice now to include
illegal entry following the procur
ing of probable cause and preceding
the obtaining of a warrant. One
must wonder how far this Court will
go in twisting good prior 4th
Amendment law to their purposes of
facilitating law enforcement prac
tices.

The Kentucky appellate courts dur
ing the last 2 months have issued 3
opinions in the search and seizure
area, all of which unfortunately
are not to be published. In the

tive for unconstitutional searches"
according to the dissent.

The dissent focused on the fact

that the agents In this case had
not taken any steps to obtain a
warrant at the time of the entry of
the warehouse, Indeed, according
to the testimony elicited at the
suppression hearing, the agents had
not even discussed obtaining a war
rant. Under these facts, it was
clear that this was a confirmatory
entry where the agents were seeing
whether the evidence that they be
I ieved was In the warehouse was In
fact there so that they did not
have to waste their time in obtain-

The dissent saw this case for what
it Is, the establishment of &utll-
itarlan and cynical method for the
police to save time. After this
case, the police, once they have
probable cause, can simply break
Intn tha nIrA nd see whether in

ult challenges strip searches
at Graves County High School

AssoaatedPress of the Kentucky ACLU chapter.
MAYFIELD -. A* honors student at Graves Dan Sharp, attorney for the Graves County

County High School, with the help of the Ken- Board or Education,defendedthe policy of al
tucky chapter of the American Civil Liberties lowing strip searches,saying state courts have
Union, is challengingthe constitutionality of a upheldthem In schoolsbasedon "reasonablesus
school policy allowing strip searchesof students. picion of illegal activity, the sametest the board

The suit asksthe court-todeclarethe school’s
strip-searchpolIcy in violation of the Consti- . Sharpsaid that schoolofficials were actingon
tution’s Fourth Amendmentprotection against informationfrom anotherstudentthat Miss Wil
unreasonablesearchand seizure and its 14th hamspossesseda "white, powdery substance."
Amendmentguaranteeof due processandequal He said he understoodthat officials found a
protectionunderthe law. vial of a substancethey do not believe is illegal.

It also aski for an Injunction to preventfur- Armstrong said it would require "extraordi
er such searches,and seeksunspecifieddam- narycircumstances"to justify strip-searchinga-- . . . . . student.-
The suit, flied Friday in U.S..District Court in "We’re talking about a minor here.We’re not

Paducahby Angy Williams through her father, talking about guns,"hesaid.
William Hardy Williams, said Miss Williams was The suit said Miss Williams was strip searched15 at the time the strip searchoccurredJan.22. aftersearchesof two school lockerssheusedand

The suit also said her locker and pursewere her purseuncoverednothing illegal.
earchedby schoolofficials looking for drugs Sharp and High school Principal Jerald M.

The Williamsés, of. Symsonia,are represented Ellington said the board’spolicy requiresthe per-
by former state Attorney General Dave Arm- sonconductingthe searchto be the samesex as
strong and two associatesat the Louisville law the student,anda witnessof the samesex must

rm of Wyatt Tarrant& Combs,actingon behalf be present.
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first one, Jones v, Co.monwealth,
Issued 6/30/88, the Kentucky
Supreme Court reviewed a situation
where the defendant was charged
with raping and kidnapping Tony,
his girlfriend. The grand jury
did not Indict the defendant on
those charges. However, the police
heard that property taken from the
home of one Grogan was at Tonys

house. The police who received the
Informant’s tip decided to go to
Tony’s house ostensibly to obtain
an affidavit from her saying that
she did not wish to pursue the rape
and kidnapping charges. This was
done despIte the fact that the
grand jury had already failed to
Indict Jones on those charges.
Once they were there, Tony invited
the police officers in. While In
side the house, the police officers
looked around and recogn ized items
taken from the Grogan home. They
used this information then to ob
tain a warrant at which time the
Items were seized. The Court ap
proved of the entry into the home,
saying that it was done with con
sent, viewing the question of whe
ther It was a pretextual entry as
"Irrelevant."

On July 22nd, 1988, the Court of
Appeals rendered the case of Wood-
ford v* ConunonweaI th, not to be
published. In this case, Mark
Dowden broke Into his girlfriend’s
house, later leaving on a motorcy
cle, The police were able to trace
the motorcycle, which was damaged,
to the defendant’s farm. They
traced Dowden there and found the
damaged motorcycle at a tenant’s
house on Woodford’s farm. They
talked to Woodford and received
consent for a search of his house.
Nothing was found, including Dow-
den. However, they proceeded to
search out buildings without Wood-
ford’s consent at which time con
traband was found. The trial court
Justified the search as being con
ducted pursuant to hot pursuit and

e’igent circumstances, thereby not
requiring a warrant. The Court of
Appeals reversed, however, reject
ing the exigent circumstances that
were present and focusing Instead
on the sanctity of the home and the
failure of the Commonwealth to meet

its burden justifying a warrantless
home search.

In Gannon and Washburn v Conimon-
wealth, another Court of Appeals
case this time -decided on August
12th, 1988, the Court reversed a
guilty plea conviction which had
been entered conditional ly pursuant
to RCr 8.09. ParenthetIcal ly, this
case demonstrates the utility of
the conditional plea, which was
entered following an adverse ruling
on a motion to suppress. In this
case, an informant had gone to a
local sheriff and told him that a
drug deal was going to occur later
that evening. The informant had
pendIng charges and had never been
used before by the sheriff. The
informant told the sheriff that he
had purchased drugs at the def en-
dant’S home. The sheriff checked
and verified the defendant’s ad
dress given by the Informant and
also verified that the defendant
had prior drug offenses. He ob
tained a search warrant based upon
this Information. In executing the
search warrant, drugs were seized.
The Court reversed the trial
courtts refusal to suppress the
drugs. The Court was concerned
about the fact that there was no
Indicia of reliability of the In
formant nor had there been any in-
dicatlon of the basis of the know
ledge obtained by the informant.
The Court of Appeals in being con
cerned with indicia reliability and
basis of knowledge returned to

Aguliar/SplneI Il, despite the cases
of IllinoIs v Gates, 462 U.S. 213
1984, and Beemer v Commonwealt,
Ky., 665 S.W.2d 912 1984. This
demonstrates that while no longer a
strict two-prong test, that Aguilar

and Spinelli should continue to be
important factors An the probable
cause determination, Interesting
ly, the Court also rejected United
States v Leon, 468 U.S. 897 1984
saying that the evidence here was
"so lacking in indicia of probable
cause as to render official belief
in its existence entirely unreason-
able," an exception to the good
faith exception contained in Leon.

The 6th Circuit upheld the privacy
rights of public employees in two
cases promulgated during the last
few months. In - two decisions
penned by Kentucky native Boyce
Martin, the Court held that manda
tory drug testing of both fire
fighters and police officers was a
violation of those employees’ 4th
Amendment rights. Lovvorn V. çjjy
of Chattanooga, 846 F.2d 1539 6th

CIr. 1988, and Penny v, Kennedy,
846 F.2d 1563 6th dr. i988. The
Court stated that "the act of
urinating is one of the most
private of all activities." Thus,
society is prepared to recognize a

- reasonable expectation of privacy
in this particular act. The Court
rejected the argument of the
government that "solely because a
given employment Industry is
heavily regulated, such as air
traffic control or horse racing,
that it follows that mandatory uri
nalysis may be condoned - in the
absence of individualized suspi
cion." Lovvorn v £Jfl. of Chatta
nooga, supra. In the Penny case,
the Court stated that there was a
"continuum of employment categor ies
that is defined by both the degree
of suspicion that a drug problem
exists and by the potential harm to
society of an impaired employee
operating in that employment sec
tor." Both opinions can be used
then to state that In this Circuit
without individualized suspicion or
without the existence of a drug
problem In a particular employment
category, mandatory drug testing of
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all employees sImply will not be
allowed. It should be noted that
in doing so, the 6th CircuIt has
gone contra to the 3rd Circuit
which recently held that policemen
may be the subject of mandatory
drug testing. Policemen’s Bene-

loventAssociation of Neh ersey v
Washington TownshIp, 43 Cr.L. 2245
3rd CIr, 6/21/88.

The Short View

UnitedStates v.Dass, 849 F.2d 414
9th CIr. 1988. Police officers
in Hawaii were exposlng packages to

a police dog sniff in order to con
trol mailing of mariJuana, there
after seizing the packages and
obtaIning a warrant to search.
Here, the warrants were obtained 7
to 23 days following the seizure,
which was too long according to the
9th C}rcult. United States v, Van
Leeuwen, 397 U.S. 249 1970 set an
outer limit of 29 hours for the
issuance of a warrant following the
seizure of a package;

Servis V. Ccionwealth, Va, Ct.
App., 43 Cr.L. 2271 7/15/88. Just
how far can Terry be extended by a
creative appellate court desirous
of affirming a conviction? The
Virginia Court of Appeals shows us
In this case. Here, the police re
ceived a call that a burglar might
have broken into Room 315. Upon
going to the room, the police found
the defendant, who appeared "ner
vous" when he opened the door. He
refused entry to the police, The
police called a prosecutor regard
Ing a warrant, who wisely said
there was "no way" a warrant could
be Issued under those circum
stances. The police went back to
the room. After talking with the
police, the defendant then went
back Into the room. Despite the
fact that there was no evidence of
the defendant being armed or dan-

gerous, the police entered the
room, finding baking soda and alum
inum foil In the room, which lead
to an arrest for possession of drug
paraphenalia. The arrest then led
to an inventory of the defendant’s
car which turned up marijuana and
cocaine. In a terrible decision,
the Court justified the entry of
the room by the Terry justification
of protecting the officer’s safety.
The subsequent arrest and inventory
of the car were likewise Justified
by general exceptions to the war
rant requirement. This all followed
from a patently illegal entry into
the defendant’s motel room;

United States v. Sylvester, 848
F.2d 520 5th Cir. 1988. A
hunting box cannot be opened with
out a warrant. Such a box, often
used to carry hunting paraphenalia,
does not Inherently reveal its con
tents In such a way that the car
rier has no expectation of privacy
in the box;

Anderson v. State, Fla. Ct. App.,
43 Cr.L. 2327 7/8/88. Officers
stopped the defendant’s Winnebago
for traffic violations. While
talking to the defendant, a "short
straw" was seen, leading to an
arrest for possession of paraphe-
nalla. A search of the vehicle
revealed cocaine and weapons. The
Court reversed the conviction,
holding that the existence of a
short straw, which Is simIlar to
that used in fruit punch boxes, did
not establish probable cause, and
the arrest and search of the car
were illegal.

ERNIE LEWIS
Assistant Public Advocate
DPA/Madison/Jackson County Office
Richmond, Kentucky 40475
606 623-8413
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Ernie Lewis had an article enti-
tied, "Searches of Probationers and
Parolees After Griffin v, Wiscon
sin," published in Search andSei

zureLawReport 14 #4, May, 1988.

WOMEN LAWYERS ASSOCIATION
ANNUAL 01 NNER AID. SPEAKER MEET!

The Women Lawyers Associa on o
Jefferson Co. ani-iounces its Anmia
Dinner and *Speaker meeting
held on November .15,1988 a
Seeibach Hotel. Thls.year’s.spea
wIl be. Mama . Susan -Tucker, th
first woman presidenf-âf the0.
Ber AssocIation. Her topic will b
on "Gender Bias in.:-the JijdlcZ
ystem." - Her varIed legal

rcludes activities In profes
al responsibIlities, civil righ
legal ethics, and Andlvidual*right
and responsIbIlItIes. Currently sh
Is Involved in the issue of gende
bias in both the ABA and D.C,.Bar..

The WLA Invites all local,sta
and federal judiciaries to tte
as its guests. Interested peop
are Invited to attend at a cost
$25.00 per person, cocktail
6:00 and dinner at -7:00 p.m. Pa
reservations are required. Ma
your check to: Ms. Jeanne Clemmen
Ogden & Robertson, 1200 One River
front Plaza, Louisville, KY4 2
For further information, call

trlciava 5 4 936

-22-



Trial Tips
For the Criminal DefenseAttorney

HOW DRUGS AFFECT CRIME:
A BRIEF PRIMER

Not all criminals take drugs, and
not all drug abusers commit crimes,
but street crime and dope go toge
ther like needles and syringes.

The belief that heroin addicts need
more money than they can come by
honestly to support their drug hab
its - and that this leads to crime
- is a well-worn theme in televi
sion and other crime fiction.

But the relationships between vari
ous drugs and various crimes is
subtle, complex and not as predict
able as many of us believe, says a
veteran professional observer of
this nation’s drug abuse explosion
over the last two decades.

Dr. Eljorn Don Nelson is a profes
sor of pharmacology at University
of Cincinnati College of Medicine.
He once worked at San Francisco’s
Halght-Ashbury Free Clinic, and he
currently edits the Free Clinic’s
publication, "Journal of Psychoac
tive Drugs." Dr. Nelson has testi
fied in drug-related trials - most
recently the murder trial of Paul
Kordenbrock and Michael Kruse in
Boone County CIrcuIt Court. A main
point to keep in mind about drugs
and crime, Nelson says, is that re
search has shown drugs do not cause
crime. However, there are many
ways In which drugs are associated
with crime,

Here, based on Nelson’s experience
and research, is a primer on kinds
of drugs and their relationship to
the world of crime:

Among the drugs that are most
heavily associated with crime are
amphetamines - speed. This also Is
true of the cousins of these drugs
- over-the-counter diet pills that
contain a form of speed. Such pills
are readily available in northern
Kentucky.

Amphetamines bring a feeling of
being superhuman, super-smart. In
heavy doses, though, they bring
paranoia and violence. The same is
true of cocaine. "If you can
afford enough cocaine, you get to
the same place - paranoid psycho
sis," Nelson said.

It’s the psychosis that leads to
violence. Nelson cited the cases
of "a 65-year-old woman who drew a
gun out of a policeman’s holster

and shot a hole through the floor
because she took PPA, a form of
speed. "It’s In all of these over-
the-counter diet medlcLnes. It’s a
good decongestant but has stimulant
properties as a side effect."

Stimulants, along with narcotIcs,
are the drugs people demand when
they rob drug stores. Because of
drug store robberies, including a
recent Cincinnati robbery In which
a pharmacist was
pharmacists have
drugs be dispensed
tals, where security is greater.

NARCOTICS

Narcotics are much discussed but
little-understood. For example,
most people believe a person be
comes addicted to heroin as soon as
he uses it for the first time. Not
so. "Only 1 in 10 people who shoot
heroin becomes addicted," Nelson
said. "The mythology has been if
we dry up the quantity of heroin,
there will be fewer street crimes.
But a University of Maryland study
showed people will commit more
crimes when the quantity of heroin
goes down."

Common narcotics are heroin, mor
phine, methadone, demerol, codeine.
With the exception of heroin, they
are used legitimately as pain
killers.

Short-term effects of narcotics put
people "on the nod," give a eupho
ric feeling, can cause dizziness,

murdered, some
proposed that
only in hospi-

STIMULANTS

-23-



vomiting and constipation. Tole
rance to narcotics can build rapid

ly, leaving the user addicted.
Physical withdrawal symptoms in

clude nausea, gooseflesh, muscle
cramps and sweating. Addiction to
narcotics can be so severe, and the
alternative to continued use -

withdrawal - so bleak a prospect,
that stealing and killing are not
infrequent means used to get the
drugs, or money to buy them.

pELIRIANTS

Delirlants include belladonna,
jimson weed and PCP, popularly
known as angel dust, These drugs
cause confusion, agitation and
decreased attention span, and they
dull the senses.

When somebody takes a such a drug -

as is the case to some degree with
all drugs - the effect Is more than
biological. It also is social and
psychological. The social has to
do with friends; the psychological
with attitudes. In other words,
the things a person has on his mind
when taking a drug, and the things
another person may suggest have
great bearing on what the drug-
-taker’s behavior will be under the
influence of the drug.

HAL LUC I NOGENS

Lysergic acid LSD, mescaline and
"magic" mushrooms are all hallucin-

ogenic drugs. They distort the
senses, cause time-space disorien
tation, increased suggestibility
and, of course, hallucinations.

To show how such drugs and behavior
relate, Nelson speaks of the halves
of the brain. Scientists have
shown that the brain has two sides,
and they are both there for a pur
pose, Nelson said. The left side
handles linear, logical, verbal
types of thinking. The right invol
ves of non-linear, spiritual, mys
tical kinds of experience, "With

- hallucinogens, we were seeing the
unleashing of the right side,"
Nelson said.

Nelson -said he believes it is
probably rare for people to commit

- violent crimes under the- influence
of hallucinogens, "because they are
too spaced out."

SEDATIVE-HYPNOTICS

The nuts-and-bolts part of the
brain, the part
had when he was
still working,

that was all man
less Involved, is
responsible for

heartbeat, respiration, and so on.
Much of the higher functions of the
more sophisticated part of the
brain have to do with inhibiting
the actions of what Nelson calls
the "old reptile brain" might order
the body to carry out. "There are
nerve cells that get up In the
morning to keep the rest from doing
things," Nelson said.

When drugs like the sedative-
hypnotics are put in the body, they
go to work right away on the brain
functions that do this inhibiting
work. For addicts, the drug is
killing them. It’s like they’re
riding on the wings of a supersonic
transport with no helmet.

One of the most popular sedatives
today is Quaalude, and it is avail
able from two sources: pharmaceut-

ical manufacturers and the street.
The difference is important. A
number of things happen when you
take methaqualone and alcohol.
There is, first, a solvent effect.

The amount of the total depressant
in the brain is rising faster,
peaking faster and is more intense.
It’s partially correct to say the
effect Is like alcohol. 8ut It
does some other things alcohol does
not do. For example, it gives a
floating , tingling feeling - a
feeling of detachment. This combi
nation of drugs is associated with
violence to self and others,

ALGOHOL

Society generally believes that all
drug users are heroin addicts,
Nelson said. "They commit crimes
to get their heroin - everybody
knows that," but about 10 percent
of the population is addicted to
alcohol, and it illustrates what
Nelson calls "the naive Idea that
people take what they take because
they. want to." Not so, Nelson
believes. "For the non-alcoholic,
the question of if and when to
drink is a reasoned matter, But if
I’m an alcoholic, ts the most
important thing in life."

There is an Important association
between alcohol and crime.

The number of people involved in
crimes who have alcohol In their
blood is statistically higher than
the number of people in the general
population who have alcohol in
their blood, Nelson said.

MARl JUANA

There Is little evidence to relate
marijuana to crimes other than
violation of laws against marij
uana, Nelson said. "People who
smoke pot probably are less likely
to commIt crimes than people who
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don’t smoke pot, because of lethar
gy," Nelson said.

But that doesn’t mean the drug
shouldn’t be a cause for concern,

Nelson said. "Ten percent of high
school seniors are smoking pot
every day. This is a grave mis
take. When a student is drugged
out, he can’t learn to interact, is
not growing as a person." Youth Is
the time humans learn to socialize,
to get along with other people.
Young people going through thIs
formative period habitually stoned,
Nelson said, are less like to learn
the subtleties of how to live In
society and far less likely to
respect the laws that are supposed
to bind that society.

DO DRUGS ALTER RESPONSIBILITY?
TWO VIEWPOINTS

if a criminal is diagnosed as an
alcoholic or drug addict, was he
responsible at the time he commit
ted his crime?

ment, a drug abuser may be

addicted, and therefore may have
significantly less control over

behavior. He may have developed
psychosis - serious mental disor

der. On the other side, if the

criminal Is not responsible, then

who is? After all, somebody chose

to break In the house, steal the
TV, shoot the resident.

Both arguments were presented In

this summer’s Boone County Circuit

Court murder trial of Paul Korden-
brock and Michael Kruse, as they

have been In hundreds of trials

here and elsewhere. Two experts

testified at that trial, on oppos

ing sides, about drugs and their
effects on behavior, were Dr.

Eljorn Don Nelson, a pharmacology
professor, and Or. Floyd Poore, a

family physician.

Here is what they had to say during

and after the trial.

CONSIDER THE REALITIES

take a drug, although you may have
left the launching pad with the
best of intentions, In orbit your
brain Is functioning in a different
mode, And Nelson said people who
commit crimes often have been
living in that different mode for
years.

He illustrates with the action of

PGP phencyclidine on behavtor.
Although PCP may have an unearned
reputation as an agent of violence,
It remains true that the drug Is
associated with bizarre re-ordering
of consciousness, sometimes associ
ated with violent crime, "PCP
makes people go crazy, and Is asso
ciated with murder and suicide,
psychosis," Nelson said.

"People who take the drug voluntar
ily and believe they are back in
Vietnam or on the Planet of the
Apes, or that a bomb has been
dropped and they’re fighting the
Russians, can kill family or neigh
bors ,‘

Should a criminal be treated dif
ferently If his crime was committed
under the Influence of drugs?

These and other questions of legal
and humane aspects of the drugs-
and-crIme circle have come to be
asked more frequently as both drug
abuse and crime have continued to
escalate. On one side of the argu-

- Medical students report a!
cohol, drug use:Almostnine out*
of 10 flrst.year:medical students
responding.to . a survey said they
drunk .: alcoholic beverages, and
slightly more than half said they
had usedor now .were usingillegal.
drugs.. :. S .. . -

- But 96 perentsaidtheydid not
smokecigarettes. - --

- The survey of sevenU.S.medi
cal.schools, conductedby a teamat
the Medical College of Georgia in
Augusta.is intendedto find whéth

- er medicalschoolstressesaffect the
use of substances.

Dr. ElJorn Don Nelson discusses the

question of responsibility by

focusing on the actions of drugs on
the brain. He does not say that a

drug abusing criminal Isn’t respon
sible for crime. Nelson maintains
that a black-and-white view of the

Issue - from either side - ignores
chemical, social and psychological

realities of what happens when

human beings take drugs. "The

brain is like a computer function

ing in a number of different modes,
and when you take a drug, It puts
you In a different mode," Nelson
said. "The term ‘levels of consci

ousness’ refers to these modes."

A major legal problem with drugs

and crime is one of "responsible
drug use," he said. A contradic
tion exists here, though, because

the concept of responsible drug use
"falls apart when you start talking

about drugs and crime." When you

Depending on what geographic state
a person is in when he commits a
crime after taking drugs, the law
may or may not hold him responsi
ble. "Many of the people who are
committing crimes on drugs are
living on drugs," Nelson said.
"The average person sees a person
who takes a drug over here, and
commits a crime other there, and
says: ‘Well, the S.O.B. shouldn’t
have taken the drug over here’,"
Nelson said. "He has a vague idea
of alcohol, but no in-depth appre
ciation for people who get up every
morning and begin eating pills and
smoking pot.

"The other approach is, in state of
consciousness A, when they took the
drug, and in state of consciousness
B, when they committed the crime,
there should be some difference in
responsibility."
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A major problem in understanding
the issue Is the matter of addic
tion. Alcoholic behavior provides
an example of how addiction comes
into play.

Some alcoholics must drink a fifth
of liquor a day just to maintain
the level at which they function,
go about their daily routines,
Nelson said, If they drink less,
they begin to feel symptoms of
withdrawal: trembling, anxiety,
heavy perspiring. If they drink
more than a fifth, they may become
drunk. -

Three levels of Intoxication are
associated with drug dependency:
maintenance, withdrawal, and intox-
icat ion greater than the mainte
nance level,

"The reality is, people commit
crimes In all three of these
states," Nelson said.

Nelson said he believes it is
Dversimplifylng the issue of crimi
nal responsibility to say one view
n drugs is right and the other one
is wrong. "It’s a political is
sue," he said.

ONLY 0101 CE THAT COUNTS
IS FIRST ONE

Dr. Floyd Poore, a physician in
family practice in Florence, testi
fied for the prosecution In the
ordenbrock-Kruse trial.

Dr. Poore believes it does not
natter what drug-induced state a
person Is In when he commits crime.
rhe person should not be cons ider-
ad, in court, less responsible
because he was under the influence
f drugs.

r. Poore reasons this way: Ulti-
nately, each person is responsible
for his own actions. And whIle
there is a point of drug abuse past

which a person loses conscious con
trol over his actions, that point

Is impossible to determine, because
differences in physical make-up de
termine what effect a dose of a
given drug will have.

Poore tells of men he has known -

men who are not criminals - who can
perform dIfficult tasks at such
dangerous work as climbing high
utility poles, while taking huge
daily doses of barbiturates -

sleeping pills. He cites this as
proof that a person can behave
responsibly, ful Iy In control of
himself, while even heavily under
the influence of drugs.

Of criminals who take drugs, Poore
said: "They know what they’re
doing,- because they build such a
tolerance." People who commit
crimes while high are "psychopa
thic," Poore said. "A psychopath,
according to Dr. Poore, displays
with his behavior an attitude of:
"I want what I want when I want it,
and I don’t care what I do or who I
hurt to get it, and when I get
caught I’ll say I’m so sorry. I
should have known better."

These criminals do not learn from
their experiences, he said.

He agrees that there is a point
past which a drug addict no longer
has control over behavior. But, he
asked, "Where Is that point?"

Poore’s view has a great deal of
support in legal circles. Kenton
County District Judge Chas Brannen,
for instance, said, "The public is
largely convinced that drugs commit
crimes." But that’s not so, Bran-
nen said. In Kentucky law, drunk
enness is not a defense to a crime.
On the Idea of drug abuse being a

defense, Brannen said: "I just

think that’s basically an excuse."

WILLIAM WEAThERS
Kentucky Post Staff Writer
Reprinted by Permission of the
Kentucky Post from a August 4, 1981
article

The drug chart that appears on the
next page Is reprInted wIth pennls-
sion of the CincInnati Drug and
Poison Information Center
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Depressants
Alcohol,barbiturates.

Placidyl.
D

or-
iden. Valium

.Xanax
andm

anyothers.
Any

drug
used

to
calm

or
sedate

could
be

in
this

category
and

m
ay

be
called

dow
ners.

Alcoholic
beverages

and
legitim

ate
looking

tablets
and

capsules.’
High

for
both

Ph
&

Ps,
varies

som
e-

what
am

ong
drugs.

Ph
w

ithdraw
al

effects
can

be
life

threatening.

inebriation,im
paired

speech
&judge-

m
ont.

confusion,
sleepiness,

death
from

depression
ofbreathing

&
from

dangerous
behavior

under
influence.

Stim
ulants

Am
phetam

ines
and

m
ostrelated

diet
drugs,am

phetam
ine

look
alikes

con-
tam

caffeine
and

other
legal

stim
-

ufants,cocainecrystallineandpro-
ceased

freebase,crack
and caffeine,

-

Legitim
ate

looking
tablets

and
cap-

sules,’
crystals,

pow
ders

usually
w

hite

Ph
tow

to
m

oderate,
Ps

high;severe
depression

can
occur

on
w

ithdraw
al

and
has

led
to

suicide
except

cat.
feine

w
hich

can
cause

m
oderate

depression
and

headaches
upon

w
ith

draw
al.

jitteriness,jollyorhigh
feeling,talkative-

ness;
m

ay
becom

e
irritable,

fearful
paranoid,

and
aggressive,

hallucinations,increased
blood

pres
sure,death

from
heart rhythm

detects
and/orconvulsions.

.

N
arcotics
O

plolds
Heroin,m

orphine.Dem
erol.Dilaudid.

codeine,M
ethadone,opium

,Taiw
in,

T’s&
B’sTaIw

in
&

an
antihistam

ine,
Stadol;m

ost alldrugs
prescribed

for
severe

pain.

Legitim
ate

looking
tablets

and
cap-

sules;
pow

ders
w

hite,
brow

n
or

gray,and
Injectable

liquids,

High
for

both
Ph

&
Ps;varies

som
e-

what
between

drugs.
Ph

w
ithdraw

al
effects

very
uncom

fortable
butrarely

life
threatening.

initially
m

ay
vom

it,then
becom

e
very

calm
"on

the
nod"

and
euphoric,

death
from

depression
of

breathing
and

severe
&

unique
toxic

effects
from

contam
inants

e.g.
P

arkinson
Ism

from
M

PTP
im

purity.

H
allucinogen.

LSD
acid,

w
indow

-pane,
blotter,

m
icro-dot,

blue
stars,

m
escaline,

psylocybin,M
D

M
A,etc.These

drugs
can

alter
perceptions

ofreality,

Tablets,
capsules,

liquid
or

Im
preg.

nated
on

blotters,
stam

ps,pieces
of

clear
gelatin,or

otherItem
s,

No
Ph;extentofPs

unknow
n,prob-

ably
low.

incoordination,hallucinations,
chan-

ges
In

space
&

tim
e

perception,m
ay

m
ake

Irrational
verbal

statem
ents

&
m

ovem
ents,

severe
toxic

effects
unlikely;

death
can

occur
from

dangerous
behavior

w
hile

under
influence

e.g.
d

rivin
g

.

D
elirlents

...,

Phencyclidlne
PC

P,
THC,

angel
dust

and
any

drug
w

ith
actions

like
belladonna

such
as

Jim
son

W
eed,

Produce
hallucinations

&
delirium

at

Tablets,
capsules,

pow
der,

seeds;
m

aybe
In

otherdrugs.
Low

forPh
gastro-Intestinal&

m
uscle

sym
ptom

s
are

reported;m
oderate

to
high

forPs.

blank
stare,

confusion,
disturbed

speech,
agitation,

hostile
behavior,

gross
lncoordlnatlon,

floating
son-

sation.

death
from

heart&
breathing

system
effects

or
dangerous

behavior,
con

vulsions.
increased

blood
pressure.

I
doses

causing
significant

toxic
effects.

Inhalant.:
A.

G
asoline

&
Solvents

alm
ostany

vaporous
liquid

oraerosol
m

ay
be

inhaled
fora

tem
porary

high.
certain

glues,
typing

correction
liquids,

spot
rem

overs
&

other
solvents.

Ph
&

Ps
varies

greatly
w

ith
agent

&
patterns

ofuse.
inebriation,

Im
pairm

ent
of

judge-
m

ent
&

coordination,
delirium

,
sudden

sniffing
death

possible
w

ith
overdose.

B.
N

itrous
O

xide
laughing

gas,
w

hippets
Intended

for
use

in
charging

w
hipped

cream
canisters.

nitrousoxideisusuallyfoundinsm
all

m
etalcontainers.

Ph
unlikely

&
Ps

varies
greatly

w
ith

patternsofuse,buthasbeenreported.
laughIng

episodes
&

euphoria,
death

from
oxygen

deprivation.

C.
Am

ylor
Butyi

Rush,poppers,am
yl,etc.

The
nitrites

are
very

strong
sm

elling
solutions

generally
in

sm
all

brow
n

Psoccurs;
Ph

questionable,
sudden

low
ering,then

rising
ofblood

pressure
&

heart
rate,

suffocating
less

than
‘4

ounce
hascaused

death
w

hen
accidentally

or
Intentionally

N
itrite

bottles,
sensation,

flushed
prickly

heat feel-
ing.

sw
allow

ed.
Death

from
cardiovas

cular
collapse,

blood
disorders

&
convulsions.

M
arihuana

Sinsem
illa,

grass,
reefer,

pot,
Thai

sticks;
concentrated

form
s

include
hashish

and
hash

oil,

generally
as

dark
green

or
brown

sm
allplantparticles;often

in
plastic

bags
oras

cigarettes,black
or

brow
n

cakes
or

concentrated
oily

liquid.

Ph
low

reported
sym

ptom
s

vary;Ps
low

form
ostusers,m

oderate
to

high
fora

few.
Som

e
cases

ofsignificant
Ps

occur.

m
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&
giddiness
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byrelaxed
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eyes,
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thinking,judgm
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&

recentm
em
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severe
im
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toxic
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un
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death
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w
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e.g.,

driving.

Cigarettes
&
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&
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oking
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e
&

generic
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heart

nottypicalw
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A
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&
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&
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KRS CHAPTER 218A DRUG CHART

The drug chart that follows is an attempt to simplify the penalty
provisions of KRS Chapter 218A, a most awkward drug statute.

This drug chart is not designed to replace the statute, but to act
as a quick-reference research tool. In this regard, each
statutory penalty provision has been inserted at the bottom of the
section labelled "Conduct."

Only those provisIons that dealt with sanctions have been
included.

CONDUCT ‘ SCHEDULE ‘IMPRISONMENT ‘ FINE
. , , ,

Traffics or transfers ‘I or II ‘ 5-10 years ‘$ 5,000-$10,00
‘narcotic or ‘10-20 years* ‘$l0,000-$20,00
‘included in ‘ ‘

‘KRS 218A.070 ‘ ‘

T
‘ldfl

--
‘
,

‘
,

ERS 218A.990l ‘ ---:

,
‘
,

‘
,

Traffics ‘I or II non-
‘narcotics; not
‘included in
‘KRS 218A.070
‘ld; not
‘isarijuana; not
‘LSID; not PCP
,

‘1-5 years
‘5-10 years*
‘

‘

‘

‘

‘
,

‘S 3,000-$5,000
‘S 5,000-510,00
‘

‘

‘

‘

‘
,

KRS 218A.9902a ‘III -,
--

‘
,

‘
I

Manufactures, sells ‘I - ‘ 5-10 years ‘S 5,000-510,00
or possesseswith ‘LSD, PCP ‘10-20 years* ‘$l0,000-$20,00
intent to sell ‘ ‘ ‘

‘ , S ,

KRS 218A.9902 b ‘ ‘ ‘

S. S ,

Traffics ‘IV or V
‘

‘
S

‘Up to 12
‘mos. - jail
‘1-5 years*
S

‘Up to $500
‘

‘$3,000-$5,000*
S

Transfers ‘I, II, III
non-nar-

‘ctIcs; not
‘inc1ude&15
‘F.RS 2l8A.070
‘ld; not
‘marijuana]
I

‘
5

‘

‘

‘

‘

S
,

‘
‘

S

‘

‘

‘

‘
,

ERS 218A.9903 S ‘ ‘
I , S

Manufactures, sells ‘ S ‘

or possesseswith ‘ ‘

intent to sell ‘ ‘ ‘
S

‘MARIJUANA
‘

I

, ,

a. less than 8 oz. ‘Up to 12
‘mos. - jail
I

‘Up to $500
5

,‘

‘
I

‘1-5 years*
I

‘$3,000-$5,000*

b, 8 oz. or more but ‘MARIJUANA ‘1-5 years 5

less than 5 lbs. ‘ ‘ ‘

c. 5 lbs. or more ‘MARIJUANA
S

‘5-10 years
,

‘55,000-510,000
I

d. hashish ‘HASHISH
‘Any amount]
,

‘1-5 years
‘
I

‘

‘
I

KRS 2l8A.9904a-d ‘ ‘ ‘
S , S

Sells or transfers ‘MARIJUANA ‘1-5 years ‘

Dl8 or over - V ‘Any amount ‘5-10 years* I

under 18] ‘ ‘ I
I I I

KRS 218A,9905 ‘ ‘ ‘

Plants, cultivates,
S

‘MARIJUANA
I

‘1-5 years
S

‘$3,000-$5,000
or harvests for ‘ ‘ S

purposes of sale 5 1

1 I ,

NRS 2l8A.9906a ‘ ‘ ‘
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CONDUCT ‘ SCHEDULE ‘IMPRISONMENT ‘ FINE
S I S

Possession

-

‘I or II
‘narcotic or
‘included in
‘]RS 218A,070
‘ld
S

‘1-5 years
‘5-10 years*
‘

1

I

‘$3,000’$5,000
‘$5,000-$lO,000
1

‘

1

S

KRS 2l8A.9907 ‘ ‘ I
I S I

Possession ‘I, II, or III
‘[non-nar-
‘c’Eics; not
‘included"Tii
‘KRS 218A.O70
‘ld; not
‘marijuaniT"not
‘LSD; not PC?]
‘
I

‘Up to 12
‘mos. - jail+
‘

‘

‘

‘

‘Same for sub-
‘sequent
‘offense
I

‘Up to $500
1

‘

‘

‘

‘

‘Same for subse
‘quent offense
S

I

‘IVory
S

S

I

‘

S

KRS 218A.9908g ‘ I ‘

S I S

Possession for own use;
Transfers less than 8
oz,

‘MARIJUANA
‘

I
,

‘Up to 90
‘days - jail+
S
I

1Up to $250
‘

I

S

KRS 218A.9909 I I I

I I I

Possession for own use ‘I
‘LSD, PCP
S

‘1-5 years
5-l0 years*
I

‘$3,000-$5,000
‘$S,OOO-$lO,OOo
I

KRS 218A.990lO ‘ ‘ I

, I S

KRS 2l8A.l403-5
violation False
prescriptions, etc.]

‘I, II, or III
‘

‘

‘1-5 years
‘

‘

‘S 3,000-$5,000
S

‘

KRS 218A.990ll I ‘ ‘

I I 5

ERS 2l8A.1403-5
violation False
prescriptions, etc.]

‘IV or V
5

‘

I

‘1-3 years
‘

S

I

1$ 1,000-53,000
1

S
I

KRS .2l8A.99012 I ‘ I

I I

I<RS 218A.l406
violation Adver-
tising]; Catch All
violation

I

‘

‘

S

‘Up to 90
‘days - jail
I

‘

,

‘Up to $500
‘

‘

,
I

KRS 2l8A.990l3 ‘ ‘ I

S I S

RRS 218A.350
violation Simulation

‘

‘

‘
I

‘Up to 12
‘mos. - jail
‘1-5 years*
I

‘

I

S

KRS 218A.990l4 ‘ ‘ ‘

ERS 218A.50024
violation Parapher-
nalia]

I

5

‘
I

‘Up to 12
‘mos. - jail
I
I

‘

‘

‘

I

KRS 2l8A.990l5 ‘ ‘ ‘
I S I

I I

Traffics: ‘I, II, III, ‘1-5 years ‘53,000-55,000
‘IV, orV ‘
S , I

In any building used ‘ ‘If a more
primarily for classroom ‘ ‘severe penalty
instruction in a ‘ ‘is set forth
school, S ‘in Chapter

I 52l8A, then
S ‘higher penalty

5shall apply I

I I I

or I S

S , I

On any premises located ‘ I

within 1,000 yards of ‘

any school building ‘

used primarily for
classroom instruction ‘ ‘

I ,

KRS 218A.99016 ‘ ‘ I
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CONDUCT ‘ SCHEDULE ‘IMPRISONMENT ‘ - - FINE

Criminal Conspiracy to I

traffic in a controlled ‘

substance ‘

‘

‘Punished as if
‘trafficked in
‘that con-
‘trolled sub-

‘

‘

‘
‘

‘ ‘stance ‘

I S I

KRS 2l8A,99017 ‘ I ‘
I I I

D between 14-17; and I

convicted of a viola- ‘

tion of any offense ‘

under Chapter 2l8A; or ‘

adjudged delinquent for ‘

an act which would be ‘

offense under Chapter ‘

218A ‘
I

I

‘
5

‘

‘

‘

‘

‘
I

I

‘
s

I

‘

‘

‘

I
I

Has motor vehicle or ‘

motorcycle operator’s ‘

license
‘

S

‘May recommend
‘revocation of
‘license for 1
‘year
,

‘

‘

‘
S

‘

‘

‘May recommend
‘revocation of

‘

‘

I ‘license for 2 ‘

I -- -
‘

‘

‘

‘years so long
‘as suggested
‘period of
‘revocation

‘

‘

‘

‘

‘ ‘does not ex- ‘

‘

‘

-, Tfl:.

‘tend past D’s
‘18th birthday*
I

‘

I

I

NRS 2l8A.99lla-b I I ‘

Has no motor vehicle -
or motorcycle ---

operator’s license ‘
I

‘May recommend
‘no license
‘be issued for
‘lyear

‘

‘

‘

‘

S - I I

- - ‘

‘

‘May recommend
‘no license be

‘

‘

‘issued for 2 ‘

I

I

‘

‘

‘years so long
‘as suggested
‘period does
‘not extend

‘

‘

‘

‘

‘

‘past D’s 18th
‘birthday*

‘

‘

XRS 2l8A.991lc ‘ ‘ ‘

* Denotes SubsequentOffense
+ Denotes Optional Commitment Treatment
D Denotes Defendant
V Denotes Vjctin

Search ruled illegal in airportdrug’
By Sarah Sturmon rights had been vIolated when . alone were not enoüghto to

Pose Si*n IPfllI flEA agentsstopped her at the her. ‘ . .‘ ‘ ,, ‘. .,

Just becausea traveler fit.s a airport after an agent observed . ... .

portion of the drug courIer pro- what he termed suspiciousbe- The fact that Ms Stewart
tile drawn up by the federal havior. picked up luggage from an ear-’
Drug Enforcement Administra- The three-judge panel ruled 11cr flight is behaviorthat info
tion doesn’t mean agentshave a that the government did not cent travelers engage in and,
right to stop and search that have sufficient. cause to stop even when precededby a frtvo
traveler. Ma Stewart and searchher lug- bus search for luggage on the

gage for the cocaine. . C5ZOU3l, cannotbe saidto pro-
A 6th U.S. Circuit Court of The government had main- . vide a reasonable basis for sd

Appeals panel Thursday ruled tamed that Ms. Stewart’s ac- zure," said JudgeNathahiel
that a drug enforcementagent tions fit the DEA’s profile of a Jonci. .- .. . ‘ .

did not have sufficient causeto . . .. .. . .

stop a woman at the Greater
rug courier. Ms. Stewartwasindicted by a

Cincinnati International Air- Her actions included: arrlv- federal grand jury In Co
port January lO 1986. A later ing on a flight from a city on a on a charge of possessionof co
search of the Los Angeles drug traffic route, in this case cainewith intent to distribute
woman’s luggage uncovered Atlanta; being one of the first Ms. Stewart’s attorney had
three poundsof cocaine stuffed people off the fbight looking for asked visiting U.S. Distric
insidesneakers, surveillance, and, picking up a . COUrt Judge Richard F. Buhreh

piece of luggagethat arrived on einrich not to allow the cocaine
an earlier flight, seizedduring the search of her

The three-Judge appealspan- luggage to be used as evide
el Thursday unanimously up- The judges agreed that Ma. against her Suhreheinrich
held a lower court’s ruling that Stewart fit the DEA’s profile granted the motion and the
Joslyn Stewart’s constitutional but held that theseobservations governmentappealed. ‘
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SentencingandRace
in Kentucky

In 1986, we began a study of the

capital sentencing process in Ken
tucky. This analysis was inspired
by an earlier study of the Georgia
death sentencing system by Baldus
and his colleagues. The Baidus re
search introduced statistical proof
demonstrating that the Georgia pro

cess was administered in a discrim
inatory fashion. This study reveal
ed that black killers of white vic
tims were significantly more likely
to receive the death penalty, even
when other significant, statutory,
aggravating factors were taken into
account. This evidence was intro-

, duced In a United States Supreme
Court case, McCieskey v. 481
U.S. -, 107 S.Ct. 1756, 95 L.Ed.2d
262 1987. writing for the five
justice majority, Justice Powell
assumed the validity of the Baidus
study but considered this evidence
insufficient to demonstrate either
unconstitutional discrimination or
arbitrary and capricious sentenc

ing.

Despite McCleskey which was rend
ered after our research had begun,
the impact of race upon the capital
sentencing process is still a pro
found issue. If the Baldus study is

replicated in other states, either
further evidence of discrimination
will be uncovered or a state system
free of such problems will be
revealed. Perhaps, a refinement in
the eligibility cr1- tens of
capital sentencing can produce a
more racially equitable result.

This summary focuses upon the first

published work to emerge from our

Kentucky analysis Gennaro F. Vito

and Thomas J. Kell, "Capital Sen-

tencing in Kentucky: An Analysis

of the Factors Influencing Decision

Making in the Post-Gregg Period,"
to be published in the Journal of

CriminalLaw andCriminology, Vol.
79, No. 2, 1988 pp. 301-321.

Here, we examine whether post-

Furman capital sentencing in Ken
tucky is applied in an arbitrary or
discriminatory manner.

Between December 22, 1976 the
effective date of Kentucky’s death
penalty statute, and October 1,

1986, there were 864 cases in wh Ich

a person was indicted for murder
and convicted and sentenced to pri
son under a death or lesser sen
tence. Of these, 557 had at least

one statutory aggravating circum

stance necessary to make the defen
dant eligible, and of these com
plete data was available on the 458

cases which were considered In the

study. These cases resulted in 104
death qualified juries, and 35
death sentences.

Our initial determination was that

extra-legal factors, particularly
race, impinge upon capital sentenc
ing In Kentucky. A higher propor
tion of black offenders who murder

ed whites go on to receive a death
qualified jury 44.7% than is the
case among other racial combina
tions. None of the 14 white offen
ders with black victims made it to
the level of a death qualified
jury. Of the 140 black offenders

c!Jgible for a death qualified

jury, 33.5% had white vlct;ms. Of
the 33 blacks tried for a capital
offense, 63.6% had white victims.

Finally, of the 8 blacks who re
ceived a death sentence, approxi
mately 87.5% had murdered whites.
Blacks who killed blacks, like
whites who killed blacks, had a

very slight chance of being sen

tenced to death; only 12.9% of this
subgroup faced a death qualified
jury and only 8.3% received a death
sentence.

We then employed a multivarlate

analysis technique to determine the
extent to which the overrepresenta-
tIon of blacks who kill whites in
the capital sentencing system is a
function of their involvement in
objectively more serious crimes or

the extent to which such a result
is due to the extra-legal factor of
race. Here, we considered two
stages in the capital sentencing
process: 1 the prosecutorial deck-
sion to seek the death penalty

DQJURY and 2 the decision of the
jury to sentence the defendant to
death LORD. The study considered

the impact of approximately B5 var
iables concerning the offender, the
victim, and the characteristics of
the offense. The analysis then
focused on those variables which
were determined to be significant
through a technique called factor
analysis An this process: 1 CON
CUR - whether the defendant had

been charged with one or five felo
nies listed as aggravating circum
stances in the Kentucky statute, 2
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iDEATH - did the crime Involve
multiple victims, 3 SILENCE - did
the offender commit the homicide to
keep the victim from testifying
against him, 4 KMAGG - was more
than one aggravating circumstance
present, 5 FEMALE VICTIM, and 6
BKW - did the case feature a black
killing a white.

The multivanlate technique logit
regression analysis considers the
effect of these variables upon each
level of the decision making pro
cess simultaneously. In other
words, Is the racial pattern evi
denced in Kentucky due to the fact
that blacks who kill whites do so
In cases which can be considered as
more heinous or serious? If so,
then variables like P’VEATh and
KMAGG will "cancel out" the impact
of race in the capital sentencing
process.

However, our results showed that
blacks who kill whites had a higher
probability of being brought before
a death qualified jury. Even
though prosecutors are more likely
to seek a death sentence when one
or more identif led predictors of
the seriousness of an offense were
present, the effect of a black de
fendant killing a white victim was
Independently statistical ly signi
ficant and positive. Controlling
for differences in the objective
heinousness of the offense, prose
cutors are more likely to seek the
death penalty when a black kills a
white than In other homicide cases.
The impact of race was not account
ed for by the other variables in
the model.

Yet, among those defendants who
face a death qualified jury, when
the seriousness of the homicide is
considered, our published analysis
revealed no evidence that blacks
who have white victims, compared to
other killers, were more likely to
receive a death sentence. Rather

than reactIng to the combination of

race of the victim and race of the
defendant in imposing sentence,

Kentucky juries may react to the

objective heinousness of the mur

der. Thus race is a crucial factor

in the first stage of the process

of seeking the death penalty. Once

a person faces a death quaUfied

jury, factors other than race pro
duce the final disposition.

There is a postscript to this stu
dy. We are still analyzing these
data and when we submitted another
article for publication a reviewer
familiar with the statistical tech
nique wrote that we had failed to
adjust for the probability of re
ceiving’s death sentence within the
parameters of the model. In other
words, If your case had all or some
of the variables considered In
cluding race, what was the prob
ability of facing a death qualified
jury and receiving a death sen
tence? This reviewer was appar
ently convinced that, when such an
adjustment was made, the impact of
race would disappear. We made the
adjustment and not only did the
impact of race and all the other
variables remain for DQJURY, race
also emerged at the jury level
LORD. This refined analysis dem
onstrates that blacks who kill
whites are more likely to receive a
death penalty in Kentucky regard-

less of the seriousness of the hom
icide.

From a policy standpoint, what is
the meaning of these findings? Are
Kentucky prosecutors and juries

inherently racist? Can some policy
be developed which can halt discri
mination in death sentencing? Un
fortunately, this study cannot pro

vide a definite, conclusive answer

to these questions. The study is
based upon a large number of cases
and patterns present in the entire
data set, taken as a whole. It
cannot, for example, demonstrate
racism In a single, particular
case. The Impact of race is a sys
temic one and for this reason, it
confounds any and perhaps all
attempts to restrain it. The study
cannot identify the source of the
discrimination but only If It
exists in a certain level prosecu
tors or juries. The findings can
not outline a policy to contain the
discrimination present in the Ken
tucky capital sentencing process.

We did make one attempt, as sug
gested by the literature, to intro
duce a new policy through the in
troduction of KMAGG. As a result
of the Baldus study, It was sug
gested that, If prosecutors were
only permitted to seek the death
penalty in cases with more than one
aggravating circumstance, the ef
fect of race would be eliminated.
The Baldus study seems to Indicate
that such a policy would have re
stricted the Impact of race in the
Georgia capital sentencing system.
However, KMAGG did not prevent 8KW
from emerging at both junctures of

the Kentucky capital. sentencing
process. A requirement of two
aggravating circumstances would not
eliminate discrimination Kentucky
capital sentencing. It seems that
race Is Inextricably bound up with
administration of the death penalty
in Kentucky, even after the safe
guards of Gregg were introduced.
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We will continue our research In
this area and hope to have the
opportunity to share our findings
with you in the future.

GENNARO F. VITO, Ph.D.
Associate Professor
School of Justice Administration
University of Louisville
College of Urban and Public Affairs
Louisville, Kentucky 40292
502 588-6567

THOMAS J. KEIL
Department of Sociology
University of Louisville
Lou Isvll le, Kentucky 40292
502 588-6836

* ** ******* ****** **** ** ***** *** **

A NEW STUDY OF
RACE AND KENTUCKY’S DEATH PENALTY:

Our History

To understand the death penalty, we
must also understand racIsm. Al-
though we prefer to avert our eyes
from the ugly history of racial
discrimination and executions, we
cheat ourselves and our community
if we do. Racism is to capital
punishment as deep roots are to the
mighty oak. Despite the hopes of
many well-meaning supporters of
death as punishment, race continues
to play a deciding role in who
"gets it." So it has always been.

For the first 250 years of our
national experience black persons,
as the Chief Justice confessed In
the Dred Scott case, were "regarded
as being of an inferior order...
altogether unfit to associate with
the white race...so far Inferior,
that they had no rights...." This
devastating real ity was woven into
the fabric, not only of our cul
ture, but of our criminal law. Most
Southern States, Including Kentuc-
ky, promulgated "slave codes" which
prescribed different criminal pen-

aities depending on the race of the
defendant and the victim.

The rape of a white woman, for ex
ample, was punishable by as little
as two years if the rapist was
white and mandatory execution if
the accused was black. Even more
important than the defendant’s race
was the race of the victim. Crimes
committed against blacks were
treated as minor matters. The death
penalty was exclusively reserved
for killing white folks.

The use of the death penalty as a
political tool of social control is
most read I ly seen by comparing use
of capital punishment In court with
racial violence outside. After the
Emancipation Proclamation and the
13th Amendment purported to end
courtroom subordination of blacks,
matters were often dealt with on
the street. Professor Leon Litwack
listed "outrages" committed against
black by whites in a few Kentucky
counties In the first year after
freedom: "23 inhuman beatlngs...4
shootlngs...2 robbing and shoot-
ing...3 robberies...5 men shot and
kjlled...2 shot and wounded...4
beaten to death.,,1 beaten and
roasted...3 women sexually assault-
ed...4 women beaten...2 women
wh.ipped...etc."

After the Civil War, Southern
states transformed "slave codes"

into "Black Codes", trying to keep
the traditional difference in pun

ishment. Lawlessness in and outside
the courtroom led to the Civil
Rights Act of 1866 and, ultimately,

to the 14th Amendment. Although
Kentucky’s legislature was forced
to repeal openly racist laws, such
as the statute "excluding from jury

service persons of the Negro race,"
blatant discrimination continued in
Kentucky courts. This was accomp

lished In a number of ways. Princl-
pIe among them was the acquiescence
of the Kentucky Supreme Court In
various actions of the Legislature,
which passed a law, for example,

prohibiting appeals from certain
types of jury discrimination com
plaints. "We are without jurisdic

tion," the Court would lamely
state.

Second, prosecutors, juries and
trial judges were "bound to notice
the Intrinsic difference between...
whites and blacks...." As they did,
a new de facto discrimination in
the application of state criminal
statutes took hold. Prosecutors
treated white victim cases differ
ently than black victim crimes.
Juries gave harsher punishments to
crimes against their own race. No
where was the disparity more stark
than in the punishment of sex
crimes Involving white women. For
example, Wolfgang and Riedel exa
mined over 3,000 rape convictions
In 230 counties in 11 Southern
states over a 20 year period. They
discovered that blacks who raped
whites were 18 times more likely to
be executed than any other racial
combination.

KEVIN MCNALLY
Attorney at Law
P.O. Box 4127
Frankfort, KY 40604
502 227-2853

KEVIN MCNALLY
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Corrections:Populations
and Trends

The responsibilities of the Correc
tions Cabinet are public safety,
the humane and Just treatment of
convicted felons and their rehabil
itation. To that end the Cabinet
has a great Interest in projections
of population growth, the type of
inmate entering our institutions
and the cost of holding that in
mate.

PROJECTED CORRECTIONS’ POPULATIONS.

Using computer ized project ion tech
niques, the total felon population
at the end of FY 89 July 1, 1988 -

June 30, 1989 will be 7,707 and
will grow to 12,306 by the end of
fiscal year 1997. Using currently
authorized beds, the Cabinet will
have 1018 inmates backed up in
Jails by the end of this fiscal
year and approximately 3,200 by the
end of 1997 assuming no new capa
city initiatives are developed Fi
gures 1 and 2. This includes ex
panding the new Morgan County
facility to 1000 beds, the recent
conversion of some minimum security
beds to medium security, and the
addition of more community service
beds.

CURRENT CORRECT IONS POPULAT ION

In January of this year there were
5,518 inmates in state and private
institutions, 1,267 in controlled
intake, 850 in ISP Intensive
Supervision Program, 895 in ASP
Advanced Supervision Program and

2,266 on active parole. With the
exception of regular parole, each

of these categories has been grow
ing over the last four years Fig
ure 3. The number on regular pa
role has decreased due to the num
ber of individuals placed in the
ISP and ASP programs rather than on
regular parole.

I NCARCERATED I NMATES BY R1 ME

In January 1988 over one half of

the inmates incarcerated had com
mitted violent crimes violent
crimes include such crimes as rob
bery, murder, assault, etc. and 31
percent had committed property
crimes Figure 4. Property crimes

FIGURE 1

Bill Clark

Total
Year Felon

Ending

LONG-TERM PROJECTIONS Of INMATE POPULATION/CAPACITY

Total
Institution

capacity Total

Balance in
Controlled

Intake

FY 88 - :-7,158
FY 89 7,707
FT 90 : 8,4O3
FY 91 : 8,713
FT 92 : 9,325
FT 93 1 9,877
FT 94 1 10,420
FT 95 1 11,038
FY 96 1 11,614
FT 97 1 12,306

Total
Community

Bed
Capacity

628
1,048
1,103
1,103
1,103
1,103
1,103
1,103
1,103
1,103

5,022
5,414
6,210
7,500
7,500
8,050
8,050
8,050
8,050
8,050

5,650
6,462
7,313
8,603
8,603
9,153
9,153
9,153
9,153
9,153

1,508
I ,245
1,090

110
722
724

1,267
1,885
2,46 1
3, 153

*Controlled intake includes out-on-bond and out-of-state.

FIGURE 2 KY CORRECTIONS CABINET
POPUL&flON P*OJEC1IONS
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Include such crimes as theft, ar
son, burglary, bribery, etc. A tot-
al of only 262 inmates were incar-

} cerated for property crimes only.

Of those inmates backed up in

Jails, 53 percent had committed
property crimes and 23 percent vio
lent crimes Figure 5. The Cor
rect ions Cabinet attempts to take
violent long term offenders from
the Jails first while short term
inmates are often allowed to serve
their entire sentence in local
facilities.

COSTS FOR INCARCERATED I IP4ATES

The cost for housing inmates at all
levels of security in FY 1988 was
$33.81 per day Figure 6. The
state currently pays Marion Adjust
ment Center $26.11 a day for keep
ing minimum security felons. The
state’s average cost in FY 88 was
$24.80 for minimum security insti-
tut ions.

COSTS FOR COM*IN I TY CENTER INMATES

The average cost for inmates in
canmun ity centers ranges from
$16.00 to $24.59 per diem. Commun
ity Centers are a place for Inmates
to go when they are near to serving
the end of their sentences or are
close to being paroled. It gives
them a chance to be slowly initiat
ed back into society before they’re
released or paroled. The state
currently pays $16.00 per day for
state inmates backed up in county
Jails.

COSTS FOR PROBAT ION/PAROLE

In fiscal year 1986, the average
cost to supervise a person on pro
bation or parole was $2.39 per day.

RECIDIVISM

A three year study of those inmates
released in 1982 shows an overall

FIGURE 3

KENTUCKY CORRECTIONS CABINET
POPULATION HISTORY

Comm/Rca 1 1 Regular I Regular
Date Inst itutjormm Centers Jails ISP ASP Parole t Probation

Jan 85 : 4583 237 703 71 --- 3567 5160

Jan 86 4685 277 791 316 --- 3471 5213

Jan 87 4756 520 1040 1 747 581 2848 5089

Jan 88 4929 589 1267 840 893 2324 5288

FIGURE 4

TYPE OF OFFENDER
ØTJ. POPULATION

PROPERTY 31.0%

ORUO 6.1%

VIOLE4T 51.9%

FIGURE 5

TYPE OF OFFENDER
CaNT. INTAKE POPULATION

OTHER 4.2%

V1OLDff 23.0%

SOC 9.5%

PROPIY 62.7%
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FIGU98 6
recidivism rate of 36.16 percent

COST TO I11CAE*ATE
with 18.5 percent of those being
new crimes and 17.6 percent as

1985 1986 3987 1968 1989* 1990*
technical violations. Techn ica I Kentucky State

Refor.etory 32.01 33.14 33.34 36.05 38.17 39.13
violations occur when a person

Kentucky Stateviolates the stipulations placed on eot,ry 3592 31.34 39.03 40.39 43.53 45.59

him/her by the parole board. That trT,ett

could be anything short of commit- Corr.ctio,al Co1,lex 30.59 33.03 34.40 36.14 34.48 35.05

Northpoint Iretningting a new crime. The recidivism Center 29.35 30.15 31.99 31.34 22.31 28.43

rate for violent offenders differs
Institution for Woe.. 37.29 40.24 39.55 42.09 46.33 41.54little from the population as a
B1.ckb,,rn Correctional

whole Figure 7. CoepIex 24.07 26.61 27.15 22.08 26.08 27.15

Bell County

Of the 1,036 returned for viola- ForestryCoep 16.39 18.23 21.60 21.49 22.13 22.92

Frankfurt Careert ions in the three year period, Develope.nt Center 27.01 31.01 40.53 28.31 26.02 27.07

almost 50 percent were for techni- West.raK.otu
Fare Center 19.16 21.47 20.96 21.99 21.50 22.29cal violations and 33 percent for
RoedererFez.property crime violations. Almost ter 15.93 18.67 18.83 25.64 21.21 21.93

one third of those released In 1982
were violent offenders. Of the 144 30.54 31.46 32.37 33.81 33.39 34.47

who returned, 65 percent of them
*P8OJECTSDwere for technical violations.

PFO INMATES

_________________________________________

- FIGURE 7

Since the current persistent felony KENTUCKY CORRECTIONS CABINET
PERSONS RELEASBD IN 1982offender PFO statutes were pass- 3 YEAR STUDY

ed, the number of inmates serving
as PFOs has grown dramat ical ly Recidixtee rate for all offender. fur 3 year period * 36.16*.

18.5* . new criesFIgures 8 and 9 * In September 17.5* * technical volatio,.

1981 there were a total of 561 PFOs Recidivise rats for violent offender, for 3 year peind

in Kentucky prisons. In September
16.69* 0 new cries1988 that number was 1,752, an 20.04 * technical vi.l.tio,s

increase of 212 percent. This A. Most Serious Cries for all mactea released

amounts to approximately 29 percent Violent 31.17*
Sex 3.14*of the population of our instltu- Drug 8.348
Property 54.90*tions. Approximately 44 percent of Other 2.44*

those PFO5 are from Jefferson B. For Entire 1982 Group the Most Serious Violatioos

County and 14 percent from Fayette re.ulting in their return

Nu.ber ofCounty. I,dividu.la
Violent 10* 104
Sex 1.6* 17
Irug 3.68 37
Property 32.9* 341
Other 3.1* 32A 1988 study by Statistical Analy- Technical

sis Center SAC at the University 100* 1036

of Louisville revealed the average
3 Year StudyPFO is white, male, 25-34 years

C. Of the 893 violent offenders released i. 1982 31.17* ofold, and serving as a PFO II * The total 144 uere returned. The .*.t seriou. type of

rank ordering of the most serious xiolstion at return over the three year period

Nuaber ofcharge for wh ich the person receiv- Individuala
Violent 13.89* 20ed a PFO conviction was burglary, Sex 1.39* 2

robbery, theft by unlawful taking, erty is
Other 2.78* 4other property crimes, other vio- Technical RLJ.K* Ri

lent crimes, sex offenses, other 100* 144
offenses.
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FIGURE 8

LIFE WITHOUT PAROLE FOR 25

Another recent law which will have
a great impact on our long term
population is the sentence of life
without parole for 25 years. Since
this law was passed in 1986, there
have been a total of 26 individuals
sentenced under this law. The ear-
I lest any of these individuals is
eligible to meet the Parole Board
Is the year 2008. If the Cabinet
receives an average of eight of
these inmates annually there will
be a total of 176 of these indivi
duals incarcerated before the first
one is eligible for parole.

TRUTH-IN-SENTENCING LAW

House Bill 76, KRS 439.3401, passed
by the 1986 legislature has also
had a long term effect on the pop-
ulat ion of Kentucky correctional
institutions. This law states that
certa.in violent offenders must
serve one-half of their sentence

before being eligible for parole
and those sentenced to life for a
violent crime must serve 12 years
instead of the normal 8 years.
Since July 1986 there have been 85
inmates incarcerated under this
law. The average time they must
serve before they are eligible for
parole has Increased an average of
7.3 years per person.

GUILTY BUT MENTALLY ILL

The Corrections Cabinet, in cooper
ation with the Cabinet for Human
Resources, operates the Kentucky
Correctional Psychiatric Center
KCPC. Inmates needing psycholog
ical testing or suffering from men
tal illness often reside there dur
ing part of their incarceration.

There are currently 56 inmates in
our institutions who were found
guilty but mentally ill. These
Inmates are in various institutions

CONCLUSION

As one can see, different actions
by different agents courts, legis
lature, public demand effect the
population, both numerically and
type, of those individuals entrust
ed to the care of the Corrections
Ca binet

The Cabinet will continue to
fulfill its mission of public
safety, Just treatment of Inmates,
and the rehabilitation of those in
mates within the fiscal and phys-
cal constraints afforded by legis-
I at lye appropriations.

Wil 11am D. Clark has worked for
state government for 14 years, 6 of
them in Corrections, as a computer
programmer/analyst. He is working
towards a BS in Microcomputers at
KSIJ. For the last 18 months, he has
been Acting Branch Manager of
Corrections’ Planning and Evalua
tion Branch.

KENTUCKY CORRECTIONS CABINET
Pvo

May 1984

September 1981

January 1983

December 1987

September 1988

April 1987

PFO I PlO 2 PlO BC Total

154 353 37 17 561

333 698 26 18 1075

421 692 21 8 1142

620 893 11 6 1530

656 953 13 5 1627

697 1040 11 4 1752

throughout the state. Of the 56, WILLIAM D. CLARK
8 are at KCPC receiving treatment. Acting Manager

Planning and Evaluation Branch
Corrections Cabinet
State Office Building
Frankfort, Kentucky 40601
502 564-4360
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Ourprisonsplay to full houses,butwhy?
By ROBERTF. DRINAN, SJ

T HE ThJCREASE in the numberof
prisonersin the UnitedStatesis
staggering.

TheattachedchartfromtheAmerican
CorrectionalAssociationshowsthat the
numberof prisonershasescalatedin 18
years from 213,000 to 582,000 - the
highest level in thenation’shistory.

Thefollowing backgroundinformation
on prisoners is equallydisconcerting

1. White Americanswere incarcer
ated in 1985 ata rateof about130 per

A demandfor ven
geance has displaced
almost anysense that
prisons exist to retrain
and rehabilitate.

100,000;theratefor blackswasclose to
800 per100,000.

2. Blackscomprisealmost 12 percent
of thegeneralpopulationbut 45 percent
of the federal and state prison popula.
tion; thisis nearlydoublethe23 percent
of blacks in thetotal prison population
whenstatisticswerefirst keptin 1925.

3. Blacks now make up 61 percentof
incarceratedjuveniles,42 percentof the
nation’s prisonerson deathrow and41
percentof thosein local jails. In 1986,
therewere234,000black menand more
than12,000black womenin jails or pris
ons.oron probationorparole.

4. Every survey demonstrates that,
whenthe people chargedwith crime are
black, political pressures exist to inflate

JesuitFatherRobertDrinan is aprofes.
soroflaw at GeorgetownUnitity.

charges,sethigh bail andkeepsuspects
in pretrial detention.

The costs of incarceration are more
thaii $10 billion annually. During the
past eight years,$15 billion hasbeen
spenton new prisonsacrossthecountry.
The costofmaintainingaprisonerranges
from $15,890 in Delaware to almost
$30,000ayearin California-

But eventheseoutlayshavenot been
adequateto preventfederal and state
courts in 38 states from requiring im
provementsin prison conditionsin order
to comply with theEighthAmendment’s
banon °cruelandunusualpunishment."
One of the factors contributing to the
overcrowdingofprisonshasbeenthein-
creasedlength of prison Sentences-
often mademandatoryby legislaturesor
imposed by judges who must run in
periodiC reelectioncampaigns.

In a recent book, After Conviction,
Richard Goldfarb and Linda Singerre
portedthat theconsensusamongprison
officials is thatonly 10 to 15 percentofall
inmatesreallyneedto beincarceratedto
protectthepublic from physicalinjury.

Thereis ftrther evidencethat correc
tional institutionsdo not correctTheme-
than period of incarcerationis about17
months,but60 percentof all inmatesre
turn. But even if the rateof recidivism
wentdown,onehasto askwhetherpris
onersarebeingdehumanizedin orderto
mollify public opinion.

The National Prison Project of the
American Civil Liberties Union and
otherreformgroupshaveproposedcon-
atructive alternatives. Sophisticated
electronicdevicesarenow availablethat
enablelawenforcementofficials to know
whethera probationeris in his home or
whetherheisactinginviolation ofthecon-
ditionsofhis parole.Ha1fleayhousestreat-
ment programs,intensiveprobationand

1g2jM6’4
1980 227 321,000 142

1960 179 213,000 119

94O 132 174,000 132
ôo=

925 106 93,000 88
L i; dZ

Rm.nted by Permission
National Catholic Reporter, P.O. Box 419281 , Kansas City, Missouri 64141

Prison crowdinc
Legislative crilic says warning just pa f
ByMatIc Chetlgren strict the number of "- p-’--- F o
The-AssociatedPress ers housed In the ‘1 v

FRANKFORT - Kentucky County jail.
ptObably will run out of prison The problem eased n
space In the next two weeks DecemberwIth tI- r
wifch could mean a flurry of of beds at facilities in *
cdrttemptof court decrees and and Bell County. Wigglnto
more state prisoners in local those beds are now full anu
jails, Corrections Secretary other spaceis shrinking.
JOhn Wigglnton said Tuesday. Unless something ch

. A leading legislative critic of the cabinet is faced wit
i’.’ ‘nhIypt thniioh prospect of leavine slate oorru * ... OCIU luG - -

Warning is just part of the cabl- ers in local JaIls, Wigglnton said.
ne?s efforts to gain increased "We recognIze that would UA y
fullng. acerbatethe crisis * t.

Wlgginton said the flow of ties and put us I
prIoners Into state cells has a number of cou
continued unabated since the said In an r
last crIsis the cabinet faced in In addition t. I r li
October 1987, when a federal County order, the c 1 b
Judge ordered the state to re- der 11 other state court oruers turn it into a meoLum-security .y ..u

_Ihe Ctnclnnntl Post, Wednesday, March 2. 1988 -

Prisoners
Us populabon Numbers of per 100,000

Year in milflons prisoners population

-

1900 76 57000 75
j180&;i 53 y

1870 40 33,000 83
1860
1850 23 7,000 30
1840 T17 -- 2r::4,00o -

Source:American CorrectionalAssociation

communityservicesare alternativesthat
aremorepromisingthat incarceration.

The explosivegrowth in thenumberof
inmatesand theunprecedentedexpendi
turg oftaxpayers’moneyfor prisonshave
promptedthestatesto undertakeseveral
experimentaNew efforts arebeingmade
to give somemeaningfulwork andtraining
experienceto prisoneraBy 1990, up to 30
statesmaybe openingnew andrigomus
military-like trainingcorpsfor first offen
ders. The privatization ofprisonsis also

National CatholicRepoiter
Septemberl6.1988

beinginvestigated,althoughthe initial in-
terestin this proposalseemsto befading.

But the fact remains thata certainbye.
teria hastakenoverthe acjministration of
criminaljusticein America.A demandfor
vengeancehasdisplacedalmostanysense
thatprisonsexist to retrain andrebels’
tate It is time to reflect and reexamt
crimeandpunishmentin Amexicanlife be-
forethenation plungesdeeperinto asolu
tion that doesnotsolvetheproblem.*

f
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Truth-In-

Sentencing

"TRUTH IN SENTENCING -

STRIPPING THE VENEER FROM RENEER"

This Is the first of a two part
art Id e

"Truth In sentencing" uS Is now
the law in Xentucky. In 1986, the
Kentucky legislature, reacting to
an enormous public outcry following
controversial verdicts in at least
2 celebrated murder cases, passed
the so-cal led "truth in sentencing"
statute. In actuality, "truth In
sentencing" encompasses 2 statutes.
KRS532.055 sets out the procedure
to be followed in regard to
sentencing in all felony cases.
KRS 439.3401 Is concerned with
parole eligibility for certain
offenders whom the legislature has
designated to be "violent offen
ders."

The basic thrust of KRS 532.055 is
its establishment of a bifurcated
procedure in all felony cases.
This statute radically changes
criminal procedure In Kentucky.
Under the statute, the Jury only
determines whether the defendant .is
guilty or not guilty In the Initial
stage of the trial. The jury is
not authorized at this stage to set
any sentence even though a verdict
of guilty may be found. During the
second stage of the trial, the jury
hears additional evidence in regard
to the sentence to be set. Under
KRS 532.0552a, the prosecution
is permitted to introduce the
following evidence in regard to
sentencing: minimum parole eilgl-

bility, prior convictions of the
defendant, both felony and misde
meanor; the nature of prior of
fenses for which the defendant was
convicted; the date of the corn-
miss Ion, date of sentencing and

date of release from confinement or
supervision from all prior of
fenses; the maximum expiration of
sentence as determined by the
division of probation and parole
for all such current and prior
offenses; and the defendant’s
status if on probation, parole,
conditional discharge, or any other
form of legal release.

This provision, of course, is a
radical departure from preexisting
law In Kentucky. Prior to the en
actment of thls statute, the Jury
was not permitted to hear about a
defendant’s prior record In deter
mining sentence unless the defen
dant was charged with being a
persistent felony offender. Under
no circumstances were prior misde
meanors ever relevant for sentenc
ing purposes prior to this statute.
Additionally, parole eligibility
regulations and Information Is now
admissible whereas it was strictly
prohibited prior to the enactment
of this statute.

The statute authorizes the def en-
dant to introduce evidence in miti
gation. The legislature has ex
plained that mitigation "means
evidence that the accused has no
significant history of criminal
activity which may qualify him for
leniency." KRS 532.0552b.

There has been concern voiced by
some criminal defense lawyers that
by explaining what Is meant by
"mitigating evidence," the legis
lature Is attempting to limit the
defense during this stage of the
trial. The concluding sentence of
subsection b of the statute
states that the defense is not
precluded from Introducing "evi
dence which negates any evidence
Introduced by the Commonwealth."

Two other important aspects of the
statute are lts requirement that
the Jury be instructed to recommend
whether any multiple sentences are
to be served concurrently or conse
cutively. Such a recommendation,
of course, is only a recommendation
and is not binding on the Judge.
Furthermore, the judge is author
ized to set sentence if the jury
reports that It Is unable to agree
on a sentence. The legislature has
specifically deemed, in subsection
3 of the statute, that sentencing
hearings pursuant to the new stat
ute do not apply to sentencing
hearings held in capital cases
pursuant to KRS 532.025. Sub
sectIon 3 also states that sen
tencing hearings held under this
new statute are to be "combined"

with PFO hearings if the defendant
has been charged with that offense.

CONSTITUTIONAL ATTACIS

This statute was attacked on broad
constitutional grounds in Common
wealth v. Reneer, 734 S.W.2d 794
Ky. 1987. it was argued that the

KathieenKallaher Mark Posnansky
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statute represented an unconstitu
tional and unreasonable Intrusion
by the legislature into the judi
cial branch of government. Section
109 of the Kentucky Constitution
vests judicial power exclusively in
the courts. The power to prescribe
rules of procedure is granted to
the courts in Section 116. SectIon
28 of the Constitution prohibits
any department from exercising
power properly belonging to another
department. The Kentucky Supreme
Court agreed in Reneer that KRS
532.055 violates the separation of
powers doctrine, as enunciated in
Section 28 of the Kentucky Consti
tution, but declined to invalidate
the statute, instead, the statute
was upheld under the principle of
comity. The court held that the
specific provisions of KRS 532.055
do not pose "any unreasonable
Interference with the orderly
functioning of the courts."
Reneer, supra, at 797. The court
stated that:

One of the chief deficiencies
in our present procedure is
that, after reaching a verdict
of guilt, the Jury is required
to sentence in a vacuum without
any knowledge of the defen
dant’s past criminal record or
other matters that might be
pertinent to consider in the
assessment of an appropriate
penalty. On balance, the In
convenience of a bifurcated
trial is a small price to pay
for a better Informed sentenc
ing process. Id., at 797.

While refusing to invalidate the
whole of KRS 532.055, the court
"reserveldi the right to consider
any abuses or injustices alleged to
be caused by KRS 532.055 when
presented by a proper case...."
Id., at 798.

Justice Leibson, Joined by Justice
Lambert, wrote a vociferous and

lengthy dissent. Justice Leibson
went Into much greater detail in
his dissent than did the majority.

The majority decision was very
broad and did not address many of

the specific problems Inherent in
the statute, Justice Leibson did
so and strenuously pointed out many
of the vexing problems which could

be expected to arise In the day-
to-day operation of the statute.

A number of Issues exist in regard
to KRS 532.055 which were not
answered by Reneer, Some of these
Issues have been raised and are
pending In other cases. There are
cases presently before the ap
pellate courts which challenge the
right of the prosecution to present
evidence in regard to parole regu
lations. As Is cogently pointed
out by Justice Leibson In the
dissent in Reneer, the Parole Board
actually has the power the grant
parole any time it wishes. The
regulations, In truth, do not
regulate anything at all. "Thus,
at least from a theoretical view
point, we thavel in Kentucky an
indeterminate sentence with a
maximum term that ilsi fixed by the
jury and no minimum term." Reneer,
supra, at 800 Leibson, J., dis
senting.

Any mention of parole has always
been strictly prohibited under

Kentucky law. Farmer v. Common
wealth, Ky., 450 S.W.2d 494 1970;
Postell v, Commonwealth, 174 Ky.
272, 192 S.W. 39 1917. ThIs
particular portion of KRS 532.055
was not specifically addressed In
the majority opinion An Reneer.
Even if the Commonwealth can show
that all prior offenses, even
misdemeanor offenses, ought to be
admitted at sentencing, the same
argument may not hold in the case
of parole regulations. At least
evidence of prior convictions, even
misdemeanors, relate directly to
the defendant being sentenced. It
is easier to understand the rele
vancy of prior convictions, than it
is to understand or appreciate the
utility of allowing parole evidence
into the sentencing phase. EvI-
dence regarding parole is highly
circumstantial, highly speculative
and contingent upon many variables.
Indeed, as Justice Leibson pointed
out, It is misleading to even refer
to the guidelines as "regulations"
since the Board can actually grant
parole anytime It wishes.

A plethora of problems exist in
regard to subsection 3 of KRS
532.055 which allows PFO proceed
ings to be "combined" with sen
tencing hearings under the statute,
There Is no guidance In regard to
how this procedure Is to be imple
mented, There is presently a case
before the Kentucky Supreme Court
wherein the Fayette Circuit Court
did not Instruct the jury to actu
ally set sentence on the underlying
felonies before enhancing that
sentence. The court merely In
structed the jury on the enhanced
range If the defendant was found
guilty of being a persistent felony
offender. Because the persistent
felony offender statute defines
only a status, not an independent
criminal offense, this procedure
would seem to be In error. Mali-
coat v, Commonwealth, Ky., 637
S.W.2d 640 1982. It furthermore
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conflicts with the majority opinion

in Reneer which envisions that the
jury first fix a penalty on the
basic charge In the indictment be
fore enhancing that penalty as a
persistent felony offender, Id,,
at 798.

Reneer only dealt with KRS 532.055.
The other portion of the truth in
sentencing law is KRS 439.3401
which mandates that specific "vie
lent offenders" are subject to new
parole gudei Ines.

The statute begins by defining what
Is meant by a "violent offender."

"Violent offender" means any
person who has been convicted
of or pled guilty to the com
mission of a capital offense,
class A felony, or class B
felony involving the death of
the victim, or rape In the
first degree or sodomy in the
first degree of the victim, or
serIous physical injury to a
victim. KRS 439.34011.

The Corrections Cabinet has listed
the following offenses as coming
under the statute: murder, man
slaughter in the first degree, rape
in the first degree, sodomy in the
first degree, assault in the first
degree, kidnapping where there is
serious physical injury or death,
arson in the first degree where
there Is serious physical Injury
or death, criminal attempt, crimi
nal solicitation, or criminal con
spiracy to commit any of the pre
viously listed capital offenses or
class A felonies which involve
serious physical injury or death of
the victim.

The Corrections Cabinet is inter
preting the statute to mean that
any person designated as a violent
offender who is sentenced to a
specific term of years must serve
50 percent of that term before

being eligible for parole. Any
person designated as a violent
offender who receives a sentence of

life Is, eligible for parole after

12 years.

The constitutionality f KRS

439.3401 is presently before the
Kentucky Supreme Court in at least
two cases, The biggest problem

with the statute is the fact that
persons who receive a life sentence
are, in many cases, eligible for
parole sooner than persons who
receive a term of years. This is
contrary to both common sense and
any orderly system of sentencing.
Common sense would dictate that a
life sentence is a more severe
sentence than a term of years, but
common sense seems to have been
abandoned by the legislature when
the statute was passed. Under the
present scheme, a person convicted
of murder who receives a sentence
of life Is eligible for parole
sooner than a person who receives a
term of years in excess of 24
years. Since even a sentence of 25
years would carry a parole eligibi
lity of twelve and one half years,
it can be immediately seen that
such a person would have to serve
longer than a person who receives a

life sentence. The constitution
ality of this scheme Is presently
before the Kentucky Supreme Court
on the grounds that it is so irra
tional and arbitrary as to violate
the due process clause of the
federal constitution and Section 2
of the Kentucky Constitution.
Meyer v, State of Nebraska, 262
U.S. 390, 43 S.Ct. ‘625, 67 L.Ed.
1042 1923; Roev. Commonwealth,
Ky., 405 S.W.2d 25 1966.

There are many problems inherent In
KRS 439.3401. One of the most
vexing problems faced by counsel Is
how to argue the case to the Jury.
This statute is a veritable Rubic’s
cube. The more one attempts to
work with this statute and resolve

Its many riddles, the more impos
sible It seems to become, How is
counsel to proceed? If your client
has been convicted of murder,
counsel may well be tempted to asic
for a life sentence In order that
parole eligibility will attach
after 12 years. In some ways this
is preferable to asking for a term
of years since anything over 12
years would carry a greater parole
eligibility than a life sentence.
This most definitely presents a
quandary, In order to make It
possible for a client to serve out
the sentence, a term of years Is
necessary. But a term of years, in
many cases, carries a greater
parole eligibility than a life
sentence. If the attorney wants to
facilitate a shorter parole eligi
bility, it may be necessary to
forego the possible serve out.
This is irrational and makes no
sense. Conversely, the prosecutor
Is presented with the same quan
dary. In order to guarantee that
a particularly dangerous felon
cannot serve out the sentence, a
life sentence would ordinarily be
sought, But the parole eligibility
for such a sentence is shorter.
The statute makes no sense where
either side is concerned,

The statute violates the 6th
Amendment of the federal consti
tution and Section 11 of the Ken
tucky Constitution i:n that It
interferes unreasonably with the
right of a criminal defendant to
the effective assistance of coun
sel. Because the statute makes It
impossible for a defense attorney
to ever intelligently advise a
client of what would be in his or
her best Interest, the statute is
unconstitutional and deprives the
defendant of the effective assis
tance of counsel. Brooks v.Ten-
nessee, 406 U.S. 605, 92 S.Ct.
1891, 32 L.Ed.2d 358 1972. It
deprives a criminal defendant of
the opportunity and the right of
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having his attorney util ize those

professional skills which are

guaranteed under the 6th and 14th

Amendments. In any courtroom con

frontation, there are, of course,

certain risks and certain unpre-

dictabilities. Quite commonly, an
attorney must make estimates and

deal with probabilitiec nd uncer

tainties. The attorney must some
times decide whether to put a
particular witness on the stand and

ask whether the demeanor of that

witness will help or hurt the

client. In other cases, the at

torney might have to decide whether
to ask for a lesser included in

struction or try to obtain a total

acquittal. There is some degree of

uncertainty in every case, but In
the great majority of cases there
Is a logical and reasonable pro
gression of events. The competing
factors. are at least ratIonal and
the desired results can be ascer
tained with some degree of clarity.
Not so with KRS 439,3401. It Is
completely Illogical and Irrational
and bears no reasonable relation to
justifiable or common sense sen
tencing scheme.

Another complaint which can be made

in regard to KRS 439.3401 As that

It is unconstitutional ly vague.

The statute quite simply fails to

give fair notice to those persons

subject to it and fails to ade

quately guard against arbitrary and

discriminatory enforcement. Kolen-

der v, Lawson, 461 U.S. 351, 103

S.Ct. 1855, 75 L.Ed.2d 903 1983.

One example of the statute’s lack

of clarity can be seen when capital

offenders are considered. In

Kentucky murder Is a capital of

fense. KRS 507.020. it is not

designated in the penal code as a

class A felony. Subsection 2 of

KRS 439.3401 provides for a 12 year

parole eligibility for class A
felons who receive a life sentence.
This section also specifically
refers to violent offenders who
have been convicted of capital

offenses and not been sentenced to

25 years wIthout parole. But the
statute is unclear as to the parole
disposition of such offenders. It
could certainly be argued that,

since subsection 2 places no

qualifier on its provision regard
ing capital offenders, the leglsla-

ture intended for all capital of
fenders who do not receive life
without parole for 25 years to be
eligible for parole after 12 years.
That interpretation is possible,
but the Corrections Cabinet is not

interpreting the statute in that
way. Under Correction’s interpre
tation, a capital offender receiv
ing a life sentence is eligible for

parole in 12 years while capital
offender receiving a term of years
must serve fifty percent before
being eligible.

Corrections’ interpretation, how

ever, is not supported by the lan
guage of section 3 of KRS
439.3401. That section clearly
provides that class A and class B
violent offenders receiving a term
of years must serve 50 percent
before parole elIgibility. But
there Is absolutely no mention in
that section of capital offenders
The statute is far from clear, but,
as was stated previously, an argu
ment could certainly be made that
all capital offenders are subject
to the 12 year parole eligibilIty
requirement.
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An argument could also be made that

this statute violates equal protec
tion and the prohibition against
cruel and unusual punishment. The
equal protection clause is satis
fied if the classification is drawn

by a statute rational ly related to
a proper governmental purpose and
all the persons within the class
established are treated equally.
Clements v. Fashing, 457 U.S. 957,
102 S.Ct. 2836, 73 L.Ed.2d 508
1982. The arbitrary and irra
tional distinctions of KRS 439.3401
also impl icate the cruel and unusu
al clause of the 8th Amendment and
Section 17 of the Kentucky
Constitution. See Trop v. Dui les,
356 U.S. 86, 78 S.Ct. 590, 2 L.Ed.-
2d 630 1958,

PROCEDIAL ISSUES

KRS 532.0553 mandates that all
TIS hearings be combIned with PFO
hearings under KRS 532.080. In
Reneer at 798, the Supreme Court

I stated it perceived no apparent
difficulty with this procedure and
the penalty and PFO phases could be
combined because "the same evidence
that is pertinent toward fixing the
penalty Is also pertinent for con
sideration in the enhancement of
sentence, and the jury in the com
bined bifurcated hearing could be
instructed to 1 fix a penalty on
the basic charge in the indictment;
2 determine then whether the de
fendant Is guilty as a persistent
felony offender, and if so; 3 fix
the enhanced penalty as a persis
tent felony offender. In Lemon v*
Commonwealth, Ky, App,,

_____S.W.2d

decided 7/22/88, motion for
disc, review filed 8/12/88, Judge
West held that although combining
TIS and PFO hearings creates appar
ent difficulties and much confu
sion, it does not violate due pro
cess and is dispositive. Judge
Combs dissented. However, a number
of issues arise in a combined hear
ing concerning what evidence may be

introduced and what the jury will

be told concerning how to apply

that evidence to their sentencing

decisions.

First, the instructions in a com

bined TIS/PFO procedure should

require the jury to set a sentence

for the underlying offense before

determining guilt or innocence and

sentence the PFO charge. KRS

432.0801 states that a jury may
enhance the punishment of a persis
tent felony offender In lieu of the

sentence of Imprisonment already
assessed for his present crime.

If no instruction requiring that

sentence be set on the underlying
offense is given, the jury may
never be told the range of penal
ties for that offense, This vio
lates due process and S 2 of the

Kentucky Constitution, The harm is
that the jury may feel that the
basic sentence range provides
enough punishment for the defendant
and the Jury may then nullify the

PFO charge or give only a slight
enhancement. Additionally, the
Jury should be forced to complete
each step of the sentencing in Its
proper order so they consider
evidence appropriate to each deter

mination separately without being
faced with a mishmash of evidence,
no guidance and only one basic PFO
decision. The purpose of the TIS
statute is to affect sentencing on
the underlyingoffense.

Numerous Issues amounting to due
process and S 2 violations arise
from the clash between numerous
decisions controlling the PFO
procedure and many TIS procedures
concerning what evidence may be
introduced in the penalty phase.
For example, In a PFO hearing, it
is improper to introduce indict
ments or other evidence of the
nature of the offense. See Hibbard
v Commonwealth, Ky., 661 S.W.2d
473 1983; Berning v. Common-

wealth, Ky., 565 S.W.2d 443 1978;
Berning v, Commonwealth, Ky., 550
S.W,2d 561 1971; Johnson v,

Commonwealth, Ky., 516 S,W.2d 648
1974. However, KRS 532.0552a
2 allows for evidence of the

nature of prior offenses. So the
particulars of the prior offenses

including victim’s names, under

cover officers’ names, specific
places will be placed before the
jury for TIS purposes at the same

time they are hearing evidence on
the PFO charges. This is unaccept
ably prejudicial.

An argument can be made that when
TIS provisions conflict with statu
tory or Judicial PFO precedents,
the TIS provision should be sus
pended or at least restricted. So a
prosecutor should not be allowed to
show the nature of the offenses on
a prior conviction being used to
PFO the defendant. The cases
decided by Kentucky appellate
courts concerning PFO hearings are
based on sound reasoning which
should not automatically be scrap
ped by the advent of KRS 532.055.
In the unpublished case of WaIler
v. Commonwealth, 87-SC-464-R, the
Court was asked to vacate a senten
cing hearing In which copies of
indictments from the
prior offenses on which he was
charged as a PFO were introduced
under TIS to show the nature of
prior offenses While holding that
there was no harm since the defen
dant received the minimum sen
tences, the Supreme Court noted
that indictments are not evidence
and that it would have been better
practice to redact the names of
victims and police officers from
the Indictment to remove the possi
bility that Jurors were familiar
with persons involved In the prior
charges.

Another example of evidence held
too prejudicial to be introduced
during a PFO hearing is evidence of
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the defendant’s parole history

other than a release from parole

withIn 5 years to qualify that
prior felony under the statute.

See Burton V. Commonwealth, Ky.

App., 715 S.W.2d 897 1987. Every
effort should be made to preserve
these issues on statutory and due
process grounds to begin limiting
the unfettered ability of the
prosecutor to put in evidence
normal ly not allowed in a PFO
proceed i ng.

Another option is to argue for a
bifurcated penalty hearing with the
TIS hearing held prior to the PFO
hearing, with separate offers of
proof for each decision. Indeed,
Judge McDonald, concurring in Lem
on, accepted the defendant’s posi
tion that an additional bifurcation
be held when a case concerned both
TIS and PFO procedures.

At the very least, Instructions and
admonitions should be requested
specifically guiding the jury on
what evidence could be considered
when making each of the 3
determinations required by the jury
in a combined TIS/PFO hearing.
While it would obviously be diffi
cult for a jury to disregard cer
tain evidence they have already
heard, there is a chance that a
strong admonition or guiding in
struction will mitigate some of the
prejudice to the PFO decision, If
trifurcation and/or admonitions and
instructions are an inadequate
remedy, then a request to have a
different Jury make the PFO deci
sion is an option.

One method to protect against the
prejudicial effect of TIS evidence
on the PFO hearing is to ask for
discovery of the prosecutor’s TIS
evidence and then request that
between the guilt-innocence deter
mination on the underlying charge
and the beginning of the bifurcated
penalty hearing that the jury be

voir dired to discover if they are

familiar with any of the evidence
the Commonwealth will seek to

Introduce. If they are, the Com

monwealth should be forced to

delete that evidence from his case

or a new jury should be chosen if

there are not enough alternatives
to fill in for jurors who must be

excused because of their knowledge.
See KRS 532,0801.

Additionally, Newton v, Common
wealth, Ky. App., S.W.2d_
decided 8/19/88, makes it clear
that an objection should be made to
applying KRS 532.055 in a trial
where the jury finds a lesser
included offense that is only a
misdemeanor. Also, the Common
wealth should never be allowed to
bifurcate the trial of a misdemean
or even if It is appended to a
felony trial. A defendant’s crimi
nal record and character are simply
not relevant to the issue of what
punishment is due a defendant who
commits a misdemeanor. This sta
tute is plainly limited to felony
cases only. KRS 532.0551. The
jury should be instructed to deter
mine guilt or Innocence and penalty

for any misdemeanors and then if
appellant is found guilty of a
felony count of the indictment,
that count alone can be sent to a

bifurcated hearing. In the event

that the jury lowers the felony to
a misdemeanor, the instruct ions
should be written to require the
jury to fix sentence after they
determine guilt on any misdemeanor
lesser included.

KRS 532.055 specIfically states
that It is not to apply to sentenc

ing hearings pursuant to the capi
tal sentencing statute. But the
problem arises when a person is
charged with capital murder and
another felony as well. In Francis
v, Commonwealth, 35 K.L.S. 7, 9
1988, the defendant was charged
with capital murder and other
felonies as well as persistent
felony offender. After the defen
dant was found guilty of murder and
robbery, the court held a combined
sentenclng/PFO proceeding on the
robbery and PFO charges. Subse
quent to that proceeding, the court
held a sentencing on the charge of
capital murder. The Kentucky
Supreme Court held that this proce
dure was incorrect and that in the
future a capital penalty phase
should always be conducted before
the truth in sentencjng/PFO phase.
Becaàse no sentence of death was
imposed in the case, any error was
deemed nonprejudicial. The Court
declined to hold that the truth in
sentencing statute could not be
utilized at any phase of the capi
tal trial. Rather, It held that
the capital sentencing phase must

precede the truth in sentencing
phase.

MARK POSNANSKY
KAThLEEN KALLAJIER
Assistant Public Advocates
Appellate Branch
Frankfort, Kentucky 40601
502 564-8006
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AskCorrections

TO CORRECT IONS:

My client received a sentence of

180 years for the crime of capital
murder. How would his parole elig
ibility be calculated?

TO READER:

Provided the crime was committed
after July 15, 1986, the effective
date of KRS 439.3401, he would have
to serve 50% of the sentence,minus
applicable jail credit. Certifica
tions which identify those crimes
which fall under the application of
KRS 439.3401 and the length of time
to serve for parole eligibility are
furnished by Offender Records, upon
requests by Commonwealth’s Attor
neys or defense attorneys.

TO CORRECTIONS:

My client received a 10 year sen
tence for burglary 2nd degree in
one county and 5 years on a bur
glary 3rd degree In another county.
The sentences were ordered to run
consecutively for a total of 15
years. He was received by Correc
tions at the same time with both
Judgments in hand totaling 15
years. He has no Jail credit. His
10 year sentence was reversed by
the court after having served 18
months. The court will not be able
to retry him on the 10 year sen
tence. Is all of the time served
applied to the remainIng 5 years on
the burglary 3rd degree from the
other county?

I, J.tty Lou Vaughn. certify that I an £daini.trator
of Offaud.r Record., Coractiona Cabin,t, Ceanonweelth of
E,ntucky, and that i. . official capacity all offender
r,cord.. of the Correction. C.binat are eeiutained and in ny
cu.tody and that the attached are true and accurat, copie.
of th. calculatio, of parole eligibility under 123 439.3401
for cnn.. identified by the Correction, Cabinet, Office of
General Coun..1.

_9T
o9Vaughn

£dninj.tyator of Offendeecord,

I. . 0.t.y Pobit. Ia oni f.y the Slot. .1 Eeote.ky 1.o.rttfy tb.t lb. f.y.g.L.1 i..tyo..et o.. p,odo..d b.f.y.
by bOlT 1.. Tooth.. £loS.It.ut. .1 Of f..d., I...,4.,C.r..ti... C.bt..t, I ,ltb of £..t.ob, 0. thi, lb.3rd by of I....b.y. 1001 ..d .t..1 by b.r La

ey

N.l.*y ,obti.. 00.0. ef I..l..by
My ....I.i.. ..ptr.. O.l.b., 50 1000

TOETHE CRIMES OF MURDER. MANSLAUGETER I. RAPE I. SODoMY I.
ASHAULI’I. ELOWAPPING WEKSZ THERE IS SERIOUSPlynirit YOITTTPY ,00

DEATH. ARSON I WHERE
CRIMINALATTEMPT. CRIMINAL SOLICITATION. OR CHIN!

CONMZTANY OF THE PREY LOUSLY LISTED CAPITAL OFTEN
NIESWHICH INVOLVE SERIOUS PHYSICAL INJURY

COMMITTEDAFTER JULY 15.1905.

I.ZNGTS OF TINE TO SERVE TOP Pootr wrTflru,,,,

TO READER:

THERE IS SERIOUS PHYSTeAL

JAILCREDIT.

yes, since the sentences ran conse-

cut ively.

TO CORRECTIONS:

What credit would my client receive

if that 5 year sentence for the

Burglary 3rd is received 1 year

later rather than at the same time

as the 10 year conviction for the

burglary 1st degree which was

received and dismissed?

TO READER:

HIs 5 year sentence would be recal

culated as commencing on the date
of final sentencing on the 5 year
sentence, since the sentences ran
consecutively. If the sentences
ran concurrently he would receive
credit for all time served on the

10 year and 5 year sentences.

01 DEATH OF THE VICTIM

SEND US YOUR QUESTIONS

All questions for this column

should be sent to David E. Norat,
Director, Defense Services Divi
sion, Department of Public Advo
cacy, 1264 Louisville Road, Peri
meter Park West, Frankfort, Ken
tucky 40601. If you have questions
not yet addressed in this column
that you need a quick answer to,
call either Betty Lou Vaughn at
502 564-2433 or David E. Norat at
502 564-8006.

BEllY LOU VAUGHN
Of fender Records Administrator
Corrections Cabinet
State Office Building
Frankfort, Kentucky 40601
502 564-2433

CERTIFICATE

Betty Lou Vaughn
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ForensicScienceNews

BLOOD ALCOHOL ANALYS IS:
CHEMICAL VS. INSTRUMENTAL

A REVIEW OF TWO BLOOD ALCOHOL
ANALYSIS PROCEDIJES

This is the first of a 4 part ser-
les by Jack L. Benton,

INTRODUCTION

Alcohol misuse and abuse has been a
social problem for much of
existence, With the advent of the
automobile as an everyday part of
our lives, this problem has become
synonymous with automobile usage
and has grown to tremendous propor
tions in terms of lost property and
lives as a result of the drinking
driver, Countless studies have
been conducted and consequently t-e-
vealed that a high percentage of
multiple and single vehicle acci
dents occur, at least in pert, due
to alcohol abuse. It is estimated
that approximately 50% of the casu
alties in motor vehicle accidents
can be attr Ibuted to the effects of
alcohol on both drivers and pedes
trians, Because of the obvious ser
iousness of this problem, interest
Is high in identifying and elimi
nating the drinking driver from the
roadway by the law enforcement
agencies charged with this respons-
ibil Ity.

While the obvious need for the re
moval of the drunken driver from
our roadways is undisputed, the
rights of the accused must be pro
tected from overzealous attempts at

social reform, It is therefore the
intent of this 4 part article to
inform the judiciary, prosecutors,
defense lawyers, and the general
citizenry of two of the most popu
lar blood alcohol procedures, as
aid in order. that they protect the
innocent.

A great deal of time, energy and
research has been exhausted in an
effort to define, 1 the legal
amount of alcohol necessary to pro
duce intoxication, and 2 produce a
scientifically sound method by
which to measure this value. As
alcohol intoxication deals with
central nervous system depression,
thereby affecting the brain, a
means of monitoring this level was
required. Blood alcohol percent
levels became the accepted corre-
lat Ion between alcohol concen
trations and the resultant central
nervous system depression when it
was discovered that alcohol levels
in the blood generally exist in a 1
to I ratio with the alcohol level
in the brain.

Therefore, the direct analysis of
blood for alcohol content has long
been considered by the scientific
camunity as the most reliable me
thod for the determination of alco
hol levels and their subsequent ef
fects on an individual’s1 sobriety.
Certain obvious disadvantages in
the removal of blood from a living
victim have made this procedure
less popular, however, than breath
or urine testing for alcohol con
tent. Aside from the laboratory

complexities of submitting to a
blood test, other disadvantages al
so exist,2

TAKING ThE BLOOD SA*LE

The taking of a blood sample is
generally inconvenient, since most
police agencies do not have the
facilities for taking such samples
readily available. Suspects must be
taken to a doctor’s office, clinic
or hospital; and a physician, qual-
if led technician, registered, pro
fessional or licensed vocational
nurse must be located who is will
ing to withdraw the blood specimen.
Adequate space must be available at
the law enforcement facility, and
containers for the specimen must be
provided. The containers themselves
present a problem in that care must
be taken to assure they are proper
ly cleaned and contain adequate
preservative and anticoagulant to
attempt to keep the blood specimen
in a proper condition for analysis.
The blood specimen must be properly
marked and sealed to insure the
integrity of the chain of custody,
The arresting officer must mail or
hand deliver the specimen to the
laboratory that is to conduct the
analysis,

The taking of a blood sample Is not
only inconvenient, it is sometimes
an unpleasant experience for the
person from whom the sample is re
moved. Most people dread the
thought of having blood taken from
their arm, and often the dread c
the experienceIs more painful than
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the actual insertion of the needle

into the vein.

A major complaint about blood alco
hol examinations is the relatively

DUI penalties
in Kentucky.

Under current Kentucky law, these
are penalties for persons convicted of
driving under the influence of alcohol
with a blood alcohol level of at least .10
percent:

:1 StOffense
* $200-$500 finet and/or 48-hours-3D
days in jaIr
a 2-30 days community service in lieu
of fine/Jan it no injury
a Ucense suspended six months 30
days If education program compieted
$150 service fse’
* If driving on license suspended for
DUI, $250 flne and/or 90 days in jail’
and license revocation time is doubled.

* .2nd Offense
a $3504500 fine’
a 7 days-6 months In jair
a Ucense suspended.one yeart
a $150 service fee’
* If driving on license suspended for
DUI, $500 fine’, and/or 1 year In jail’
and ficense revocation ‘time Is doubled
a Mandatory rehabilitation for 1 year
a Optional 10 days-6 months com
munity service

3rd ‘Offense .
$ $50041 .000 flne*.
a 30 days-i year In Jair
U Ucense suspended 2 yearst
‘a $150 service fee
a If driving on license suspended for
DUI, $10,000 fine and/or 1-5 years in
Jail° and license revocation time is dou
bled*
a Mandatory rehabilitation for 1 year
a Optional 10 days-S months com
munity service

‘Cannot be probated

long period of time required to get
a result back from the laboratory.
When compared to the extremely
quick response time of breath anal-

ysis the blood alcohol examination
seems especially long. It ordinar-

fly takes several days for a sub

mitted specimen to be worked and a

report Issued; whereas with breath

alcohol analysis, the arresting of

ficer has his answer within a maxi

mum of 2 hours after the suspect

has consented to give the specimen.

The expense of blood alcohol analy

sis Is usually relatively high due

to the number of man hours of labor

involved. Not only must one secure
the professional personnel for the

taking of the blood, but also the

time spent in the analysis by a

properly trained chemist must be
considered. Often the chemist is
involved In the preparation of the
blood alcohol sample tubes as well
as the calibration of the scienti
fic Instrumentation used In the
examination. This time might not
be actually charged to the analy
sis. However, it is time spent and

must ultimately be considered In
the relative efficiency of the lab
oratory operation.

The precision of the direct blood

analysis should be of primary con
cern when one is deal ing with the
future of a person suspected of
driving while Intoxicated,3 A cru
cial aspect of direct blood anal
ysis is at the very outset of the
procedure; the taking of a proper
sample. This sample ought to be
taken following very careful guide
lines and safeguards, to insure
that no alcohol from an outside
source contaminates the specimen
withdrawn from the suspect. Not
withstanding, aside from a statu
tory directive which delineates
persons who can take a blood speci
men and unlike breath testing where
written guidelines, procedures and
administrative regulations mandate
how breath sampling is to occur,
there are no statuto,ry, administra
tive or any other guidelines as to
how law enforcement ought perform
alcohol blood concentration analy
sis. Contamination may be prevent-

ed by eliminating alcohol from, the

process of drawing the blood sam

ple, The use of alcohol swabs to
cleanse the area from which a spec

imen is to be drawn should be dis
couraged and an aqueous solution of

benzal-konium chloride or some

other suitable aqueous disinfectant
should be substituted. Sometimes a
technician will not have proper
disinfectant on hand and alcohol

swabs will be substituted.4. In
such a case, the alcohol should be

given adequate time to evaporate
before penetrating through the skin
with the syringe needle and drawing

the specimen. Research indicates
that a very small blood alcohol in
crease results from using alcohol
sterilization material5, however,
it Is necessary to do everything to
prevent errors increasing the blood
alcohol content.

Alcohol swabs should never be al
lowed to make contact with the
needle being used to withdraw
blood, as this could contribute to
an erroneously high alcohol concen
tration. Cleaning the outer sur
face of the syringe/needle may give
r.ise to serious errors since the
alcohol from the cleaning procedure
may fill the hollow needle, be
drawn into the syringe, and later
analyzed as alcohol present in the
blood of the tested individual.

Generally, blood alcohol specimens
are not analyzed for days after
they have been collected. There
fore, provisions must be made to
ensure that the specimen does not
decompose and produce alcohol and/
or other putrefaction products that
could produce erroneous6 results.7
Blood alcohol tubes should contain
an anticoagulant and a preserva
tive, placed in them to insure that
the specimen remains in a proper
condition for analysis. Sodium
fluoride is a commonly used preser
vative and may be used with sodium
citrate which acts as an anticoag-
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ulant. Maintabning the specimen

under refrigeration or maintaining

it in a moderately cool atmosphere

helps keep the specimen in good

condition.

The proper sealing and labeling of

a blood sample should be of primary
concern to the defense attorney, as
well as the State.8 After the spec
imen has been properly collected,
it should be sealed and Identified
with the name, date, time and loca
tion. The arresting officer should
sign the label on the blood tube
and should maintain control of the
specimen until It is submitted to
the laboratory. The nurse, doctor
or qualified technician should date
and Initial the specimen container
label so that it can be ascertained
if proper procedure was followed.

Laboratory personnel who are charg
ed with analyzing blood alcohol
samples should be sure to note the
name of the individual on the blood
sample tube, and compare it to the
name on the submission form or in
cident report. Any discrepancy be
tween the submission form and blood
tube should be noted and any
unusual circumstances relating to
the sample tube leaking, improper
seal, etc. should be reflected in
the analyst’s file.

JAI BENTON
Southwest Scientific Consulting
P.O. Box 6581
Lubbock, Texas 79493-6581
806 796-1872

FOOTNOTES

1MOSES, SCIENTIFIC EVIDENCE IN
CRIMINAL CASES 1973 239, MSES
also states at p. 239 and 294,
that:

The most reliable chemical test for
intoxication is a direct analysis
of the brain tissue; but its use is

obviously confined to corpses, be

fore decay and putrefaction. So is
the analysis of spinal fluid. The

other tests suitable for use of

living persons are limited to anal
ysis of the blood, urine and the
breath. Of these practical meth
ods, a direct analysis of the blood
is considered the most reliable,
The main limitations to this test
ing method are the necessity of
having a doctor or qualified medi
cal technician obtain the sample
under sterile conditions, the evi-
dentiary requirement of preserving
the chain of evidence, and the fact
that many persons are hesitant to
consent to having a needle stuck
in their veins. Because of these
and other limitations, blood analy
sis as a test for intoxication has
not been as widely used in the Uni
ted States as, for example, breath
tests.

See general ly SAFERSTEIN, FORENSIC
SCIENCE HANDBOOK 1982 [herein
after cited as SAFERSTEINI.

2NOSES at 239 states:
The purpose of chemical tests for
intoxication is not to determine
how much alcohol a subject has
drunk, but rather to determine how
much alcohol has reached to body
fluid blood which carries it to
the brain where it disrupts the
brain’s normal function. Taking
into account the numerous labora
tory methods for analysis of blood
and urine to determine the presence
of alcohol and to determine its
concentration, no test has gone un
questioned with regard to its accu
racy and specificity.

Chemical determination of blood al
cohol levels by analysis of blood
or urine is quite complicated. Even
when the test is valid and accurate
in principle, error is possible
whenever the analyst is careless or
incompetent, or if the specimen was

contaminated at the time it was
taken, or subsequently.

3See generally, Bradford, "Concepts
and Standards of Performance In the

Technique of Alcohol Analysis of
Physiological Specimens" from the
Proceedings of the Symposium on
Alcohol and Road Traffic, Indiana
Center for Police Training, Indian
apolis, Indiana 1958 hereinafter
cited as Bradfordl. See generally
also, SAFERSTEIN.

4See Kaufmann v, State, 632 S.W.2d
685 Tex. App. - Eastland 1982 Use
of a solution containing alcohol to
cleanse skin before blood test ad
ministered to motorist did not make
result of test inadmissible as a
matter of law in prosecution for
misdemeanor offense of driving
while intoxicated, but merely af
fected weight to be given result
obtained.

5The degree of error which woul"
result through use of alcohol ster.
ilization is dependent on: the
strength of the alcohol used; the
wetness of the area sterilized at
the time of blood withdrawal; and,
the time elapsed between the ster-
II izat ion and the taking of the
blood.

6See general Iy Fitzgerald and Hume,
Erroneous Expert Opinions in the

Civil and Criminal Trial of Intoxi
cation Cases; Widmark Revisited, -

7 110 The Champion 6, 1983.

7See general ly ERWIN, DEFENSE OF
DRUNK DRIVING CASES 1984, chap
ters 15 and 17.

8l4ersiovshy v, State, 638 S.W,2d
527, 529 Tex. App. - Tyler 1982
and Gamez V. State, 352 S,W.2d 732,
735 Tex. Cr. App. 161.
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Casesof Note...InBrief

SEQUESTER I PIG DEFENDANT
PER SE REVERSIBLE ERROR

State v. Mebane
529 A.2d 680 Conn, 1987

After the prosecution rested Its
sale of heroin case, the defendant
testified. During a recess during
cross-examination of the defendant,
the prosecutor convinced the trial
judge to keep the defendant and his
counsel from talking since there
was more cross to be done.

The Connecticut Supreme Court read-
ily found that preventing the de
fendant from talking to his lawyer
during the recess violated the fun
damental constitutional right to
assistance of counsel.

Significantly, the court also held
that the error was not subject to
being harmless: "We believe that a
2.se rule of automatic reversal
more properly vindicates the denial
of the defendant’s fundamental con
stitutional right to assistance of
counsel guaranteed by the sixth
amendment," Id. at 685.

JAIL cREDIT/INCOMPETENCE
Ta I-Mason v State

515 So.2d 738 Fla. 1987

The defendant was found mentally
incompetent to stand trial. He was
sent to the state forensic hospi
tal. 5 years and 27 days later he
was found competent, He then pled

I guilty and was sentenced to life.

The Court held that the time the

defendant spent in the state men
tal Institution awaIting competence
was time the defendant was entitled
to J!il credit for on his sentence
since ".,.ccmmltrnent for Incompe
tence... Infringes upon liberty in
terests in a particularly coercive
manner." Id. at 739.

DATE OF SEX OFFENSE
TommyTurner v* Commonwealth

Ky., June 6 1988
unpub I lshed

In 1984 the defendant was charged
with sodomy of his son on or about
November 10, 1982. At defendant’s
first trial, the victim testified
that he was sodomized shortly be
fore or after ChrIstmas, 1982, The
defense was that the defendant
could not have committed the crime
since he was incapable of having an
erection in November and December,
1982 due to a tumor on his spinal
cord.

The conviction on the first trial
was reversed by the Kentucky
Supreme Court. At the second trial,
the prosecutor In his opening
statement revealed that the victim
would say that he was sodomized In
late August, 1982. The defense’s
motion for mistrial due to a var
iance between the indictment and
evidence was overruled. The Court
held on the second appeal that re
versal was required: "Although we
recognize the extreme difficulties
inherent In specifying with ade
quate accuracy the dates and times

of sexual assaults against chil
dren, when only the children them
selves can tell the story, and have
held that in an ordinary case of
child sexual abuse, the specific
dates and times become much less
Important, Hampton iv. Common
wealth, Ky,, 666 S.W.2d 737, 740
19841, we will not allow the
rights of the accused to be tramp
led In an attempt to ease the bur
den of the prosecution. In Hamp
ton, we held that time Is not vital
unless it misleads the defense.
Id. The case at bar Is a perfect
example of an attempt by the prose
cutor to mislead the defense, The
Commonwealth’s attorney even admit
ted to the trial court that, "I
certainly don’t deny it looks
fishy." Indeed it does "look
fishy". From the evidence of when
the crime was actually committed,
presented at the first trial, the
doctor’s testimony cast serious
doubts upon appellant’s physical
abIlity to have performed the
sodomy. However, changing the date
of the alleged sodomy, so that it
was farther away from appellant’s
incapacity, without notifying ap
pellant of the change, worked a
perfect ambush In the second trial,
and heralded the return of trial by
surprise.

Although the Commonwealth contends
that any error was waiver through
appellant’s failure to request a
bill of particulars, RCr 6.22,
there could be no more complete
bill of partIculars than the entire
first trial which misled the ap-

Ed Monahan
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pellant to believe he must defend
against the accusation of a Novem
ber crime,

Therefore, since appellant was
misled In his defense by the sudden
and extreme variance between the
Indictment and the proof in this
case, we hold that it was error for
the trial court to allow the
changed date without granting ade
quate not Ice to appellant."

DY - OVERWEIGHT TRUCK
SamuelRader v.Comnonwealth

Ky.App,, May 13, 1988
unpublished

The Court reversed a conviction for
operating an overweight tandem axle
truck.

"The Commonwealth has the burden of
proving every elementof a case a-
gainst a defendantbeyond a reason
able doubt, KRS 500,070l. In
cases of this nature, the very es
sence of the offense entails a
combination of proof going to both
weight and axle separation. State
v, Grlbble, 24 Ohio St. 2d. 85, 263
N.E.2d 904 1970, A failure to
establish either of these two es
sential elements will be fatal to
the prosecution’s case, State v,
Gribbte, supra, p. 905.

The Commonwealth failed to prove
the distance of axle separation. A
number of witnesses tossed around
the term "tandem axle vehicle, but
Webster’s New Collegiate Dictionary
defines tandem as a vehicle as a
motor truck having close-coupled
pairs of axles, That definition
uses the weasel-word ‘of close
coupled, As with all weasel-words,
the term is relative and may be
used to describe the truck in
general terms, not Indicating spe
cificity of measurements. It Is
incumbent upon the Commonwealth to
prove beyond a reasonable doubt

each and every element of the
charge ."

OPINION THAT CHILD TELLING
TRUTH/CM I ID SEXUAL ABUSE

SYNDRO.4E/COLFOScOPE
Wil11am B. Campbell v. Commonwealth

Ky., May 19, 1988
unpublished

The Court reversed the first degree
rape conviction and life sentence
since the trial judge admitted Lane
Veltkamp’s testimony regarding the
child sexual abuse accommodation
syndrome and since the trial judge
allowed Veltkamp to state his opin
ion as to the child’s truthfulness.

Also, the Court reversed since the
trial judge erred In permitting the
victim to testIfy outside the pre
sence of the defendant, and without
being sworn, The 8 year old prose-
cutrlx testified live via TV In a
room separate from the defendant.

In his concurring opinion Justice
Lambert stated that Dr. Reva Tack-
ett’s testimony on her use of the
colposcope was erroneously admitted
since the use of the device for
this purpose was not commonly ac
cepted by the medical community and
Is thus Inadmissible under fi.

INVOLUNTARY GUILTY PLEA
Ernest Grubbs v, Commonwealth

Ky.App., April 29, 1988
unpublished

In an opinion written by the Chief
Judge, the Court of Appeals held
that the defendant’s guilty plea to
robbery was not knowingly, volun
tarily and intelligently entered
since his counsel was defective Zn
advising him that he could be con
victed of both robbery and assault.

CRIME STOPPERS CALLS
IMPERMISSIBLE EVIDENCE

TimothyWhalen v* Commonwealth
Ky.App., April 29, 1988

unpublished

The defendant was convicted of
theft in Franklin County, The Com
monwealth’s first witness was a
police officer who testified about
his conversation with an anonymous
person who called him via the
"crime stoppers line" giving him
very detailed information regardir
the theft and fingering the defen
dant.

The Court held that this informa
tion could not be introduced since
it prohibits a defendant from his
constitutionally guaranteed right
to confront and cross-examine.

ED I4ONAHAN
Assistant Public Advocate
Director of Training
Frankfort Office
502 564-8006

From ö lawyer who built a practLc
ánunwervLng loyalty to cU.nts:

"They ‘ma not always be right, but
thiy.are never wrong."

Percy. Foran
Juni 21, 1902- Aug 25, 1988
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InstructionsManual

INSTRUCT IONS COLLECTED,
CATEGORiZED, LISTED

The Department of Public Advocacy
has collected many Instructions
filed In criminal cases in Kentuck

y, and has compiled an index of the
categories of the various instruc
tions In a 7 volume manual, Each
instruction Is a copy of a defense
instruction filed In an actual Ken
tucky criminal case, They are cat
egorized by offense and statute
number,

COPIES AVAILABLE
1

A copy of the index of available
Instructions is free to any public
defender or criminal defense lawyer
in Kentucky. CopIes of any of the
actual instructions are free to
public defenders In Kentucky, whe
ther ful I-time, part-time, contract
or conflIct, Criminal defense advo
cates can obtain copies of any of
the instructions for the cost of
copying and postage.

HOW TO OBTAIN COPIES

If you are Interested In receiving
an Index of instructions, or copies
of particular instructions, con
tact:

Tezeta Lynes
DPA Librarian
1264 LouIsvIlle Road
Perimeter Park West
Frankfort, Kentucky 40601
502 564-8006
Extension 119

MANUAL IN FIELD OFFICES tions, and an instruction bibljo-

We have a complete set of all in
structIons In each of DPA’s field
offices, Including Lexington, Lou
isville, Boyd County and Covlngton.
Call the director of those offices
for access to their copy of the
file.

ONLY SA?’LES: UPDATE
At INDIVIDUALIZE

Of course, the instruct Ions are
meant only as samples of instruc
tlons by other attorneys In other
indivIdual cases. Each instruction
must be completely reviewed, up
dated and individualized for your
particular client.

DEATH PENALTY INSTRUCTIONS

The manual includes tendered and
given death penalty Instructions in
most of the death penalty cases
tried in this state, They are
categorized alphabetical ly by the
client’s name.

OTHER MANUAL ENTR I ES

There are also articles on Instruc-

graphy.

SEND US YOUR INSTRUCTIONS

The instructions file is only as
good as the instructions we receive
from attorneys practicing criminal
defense work throughout the state
of Kentucky. Please send us any
instructions that you thZnk should
be included in the file in the
future. This concept of collecting
and disseminating good Instructions
only works well if each of you give
us your instructions to share with
others. We are in the process of
supplementing the manual,

OTHER SOURCES

Do not forget the many good arti
cles on Instructions in The Advo

cate, as listed in The Advocate
cumulative subject index.

EDWARD C. MONAHAN
Assistant Public Advocate
Director of TraLning
Frankfort, Kentucky 4060i
502 564-8006
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Stewart Continued from Page 2

October 14, 1988

November 29, 1988-
December 3, 1988

DPA Mental
Retardation in
the Criminal
Justice System
Seminar
Harley Hotel
Paris Pike
Lexington, KY

OPA Trial Prac
tice Institute
Holiday Inn
Hurstbourne Lane

1-64
LouIsville, KY

December 9, 1988-
December 10, 1988

January 2, 1989-
January 14, 1989

March 13, 1989-

March 15, 1989-

June 4, 1989-
June 6, 1989

IAcDL Seminar
Capital Plaza
Frankfort, KY

NCDC Trial Prac
tice Institute
Macon, GA

DPA Death
Penalty Seminar
Barren River
State Park

17th Annual
DPA Seminar
Holiday Inn, N.
Lexington, KY

The Advocate
Departmentof Public Advocacy
PerimeterPark
1264 Louisville Road
Frankfort, Kentucky 40601
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The Sentencing

side effects - some irreversible.

Children’s services are a partL
ular focus of the branch, Bill was
recently involved Ln a case at

Treatment Center in Lou
isville which received media atten
tion. He sees the overly broad
terms defined by the Juvenile Code,
KRS 645.0407, which allows com
mitment for behaviors he calls "the
definition of a typical adoles
cent," as part of the problem. He
dislikes the potential for abuse of
the Code to create a turnkey func
tion, He says there are very few
"crazy" kids who have experienced
psychotic breaks - "most are explo
sive or acting out." Parents, un
able to deal with the child, can
"check" the child into commercial
or private hospitals.

Bill has a clinical psychology mas
ters degree 1975 from West Georg
ia College, Carrolton. His under
graduate degree, In psychology, is
from Centre College. In November
1988, BIll will wed Mary Davidso.
They’ll live in Lexington in their
newly renovated house.

CRIS BROWN
Para legal
Major Litigatlon/Tralning
Frankfort, KY 40601
502 564-8006

Project and the
Practicing Law Institute are spon
soring a NatIonal Conference on
Sentencing Advocacy on January 27-
28, 1989 In Washington, D.C. The
conference will feature Sessions on
techniques of sentencing advocacy,
policy reform strategies, and de-
monstrat Ions of courtroom sentenc
ing practices. For further infor
mation and registration, contact
The Sentencing Project, 1156 15th
Street, N.W., Suite 520, Washing
ton, D.C. 20005; 202 463-8348,

ADDRESSCORRECTIONREQUESTED


