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DPA’ s PHONE EXTENSIONS

During normal business hours (8:30am. - 5:00p.m.) DPA's Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone at-
tendant directs calls made to the primary number, (502) 564-
8006. For calls answered by the automated attendant, to access
the employee directory, callers may press“9.” Listed below are
extension numbers and names for the major sections of DPA.
Make note of the extension number(s) you frequently call — this
will aid our receptionist’s routing of calls and expedite your pro-

cess through the automated attendant.

Appeals- Evelyn Charry #117
Capital Trials #220
Computers- AnnHarris #130
Contract Payments- GlendaCole #403
Education - LisaBlevins #236
Frankfort Trial Office (502) 564-7204
General Counsel - Ardis Roederer #169
Human Resource M anager - MarciaAllen #139
LOPSDirector - Al Adams #116
Post-Trial Division - Joe Hood #201
Juvenile Dispositional Branch - Hope Stinson #164
L aw Operations- Karen Scales #111
Library - Will Geedlin #119
Payr oll/Benefits #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
Public Advocate - Shannon Means #108
Recruiting #200
Travel Voucher s- Shirley Stucker #118
Trial Division - Sherri Johnson #165
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Jeff Sherr

“Read therules. Read therules. Read the[insert descriptive
word or phrase of your choice here] rules!” This is the
mantraof Evidence professors and litigation coaches across
the nation and it remains true no matter how much experi-
ence an attorney obtains.

Thismanual isdesigned to be a briefcase companion for the
busy criminal defense attorney. It contains the Kentucky
Rules of Evidence themselveswith commentary to provide
quick insight into their use and the current caselaw. Unlike
other publications about the rules of evidence, this manual
focuses on criminal case issues. The time-strapped public
defender is not forced to wade through citations to tort and
domestic relations cases before stumbling upon alone cita-
tiontoacriminal case.

This manual also provides space on each page, where the
user can record notes and information about updates, as
well as atable of cases at the back. Itisatool to be used
over and over until its covers are soiled and worn, not just a
volume to gather dust on alibrary shelf.

The manual was first created in 1992 and is now in its 5"
edition. All across the Commonwealth, public defenders
pull thismanual out with confidence when they need to cite
authority on the proper application of an evidence rule.
Courtroom veterans, (even those sitting on the other side of
the bench and those sitting at opposing counsel’s table),
know this publication to be an authoritative voice on the
Kentucky Rules of Evidence. The primary authors are J.
David Niehaus, ChrisPolk, and Susan Balliet. Special thanks
to David Niehaus for the countless hours he has put in to
preparing thisgift for Kentucky’s public defendersand their
clients. ®
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INTRODUCTION TO 5TH EDITION

J. David Niehaus
LouisvilleM etro Public Defender’s Office

The short answer to the question of “Why anew Advocate manual?’ isthat commercially-published treatises, such asthe
Evidence Law Handbook and the Courtroom Evidence Manual, are simply too comprehensive for on-the-spot answersto
guestionsthat arise unexpectedly. Such booksareinvaluablefor research in the office and for learning the law of evidence.
But even the best prepared attorneys can be taken by surprise and need a basic yes or no answer to an evidence problem
inahurry. Thefirst Advocate Evidence Manual was designed to meet this need. Thisisthe goal of the current edition as
well.

In the almost 5 years since the Manual was last updated, the Kentucky Supreme Court and Court of Appeals have issued
literally hundreds of rulings on evidence questions. And, of course, the U. S. Supreme Court has rendered important
constitutional decisions bearing on evidence questions, most important Crawford v. Washington, which upset the conven-
tional wisdom about hearsay exceptions. In contrast to earlier versions of this Manual, where the editors had to rely
extensively on federal cases and textbooks, the biggest problemsin the preparation of this edition have been winnowing
through the Kentucky opinionsand editing the text to keep the Manual brief enough to fulfill itsmission asatrial notebook
on evidence.

Chapters 7 and 8 are built on the work of Susan Balliet and Chris Polk respectively. The large number of new rulings has
compelled major editorial changes, but the bases of these chapters are the work of those two attorneys, who of course,
should not be held responsible for what the current editor has done to them.

In 1992, Ed Monahan conceived the idea for the manual and, until his retirement, he provided enough encouragement to
produce three revisions. It isonly fitting that this 5" edition be dedicated to him. W

AbbreviationsUsed
KRE Kentucky Rules of Evidence
KRS Kentucky Revised Statutes
R Kentucky Rulesof Civil Procedure
RCr Kentucky Rulesof Criminal Procedure
LR Rules of the Kentucky Supreme Court
RPC Rules of Professional Conduct [SCR 1.030]
cx Code of Judicial conduct [SCR 4.300]
Commentary 1989 Final Draft, Kentucky Rules of Evidence
Revised Commentary 1992 Revised Commentary
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ARTICLE 1. GENERAL PRroviIsiONS

Rule101 Scope.

Theserulesgovern proceedingsin the courtsof the Commonwealth of K entucky, totheextent
and with theexceptionsstated in KRE 1101. Therulesshould becited as“ KRE,” followed by the
rulenumber towhich thecitation relates.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 1; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY
PREM I SE/PURPOSE:
Most codifications begin with aprovision likethis. It statesthat the Rules of Evidence apply to all
proceedingsin the Court of Justice unless an explicit exceptionis stated in KRE 1101. Therule
also dictates a uniform method of citation.
(a) In cases where no particular Rule applies, Sections 116 and 233 of the Constitution mandate
application of the common law of evidence. Sringer v. Commonwealth, Ky., 956 S.W.2d 883
(1997). However, such instances arerare.

Rule 102 Purposeand Construction.

Theserulesshall beconstrued to securefairnessin administration, elimination of unjustifiable
expenseand delay, and promation of growth and development of thelaw of evidencetotheend that
thetruth may beascertained and proceedingsjustly deter mined.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 2; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY

PREMISE/PURPQOSE: Thisruleisageneral background statement of the drafters’ intent aswell
as adirective to interpret the rules liberally to achieve the stated goals. It encourages a broad-
minded approach to construction when new evidence questions arise. In Miller v. Marymount
Medical Center, Ky., 125 S. W. 3d 274 (2004), the court observed that atrial isessentially asearch
for the truth. The rules should be interpreted to help achieve this goal.

(@ Section Two of the Kentucky Constitution governs the conduct of every agent of govern-
ment, including judges. Kroger Company v. Kentucky Milk Marketing Comm., Ky., 691
S.W.2d 893 (1985). Section 2's prohibition against arbitrariness therefore appliesto the appli-
cation of evidence rules by judges. Although it is never mentioned in the rules, Section Two
isaways a consideration in the interpretation of any rule or statute.

(b) The language of Rules 102, 403 and 611 gives the judge substantial authority to admit or
exclude evidence. The proponent of evidence may well have to show morethan relevance or
qualification under ahearsay exception. Thejudgeischarged by these“rules of economy” to
decide whether the probative value of evidenceisworth the cost in terms of time, expense, or
jury confusion. However, these considerations cannot deprive a party of the right to present
evidence that is substantial.

(©) The Supreme Court of Kentucky appliesthe“plain language” principleto statutes and court
rules. Since adoption in 1992, none of the Rules of Evidence has been successfully chal-
lenged as ambiguous. And since 1992, the Supreme Court has been diligently publishing
cases explaining the rules. The principles stated in this Rule should be considered only in
cases where the rules and precedents do not provide a clear answer.

NOTES

Rule 102
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“Growth and devel opment of the law of evidence” isnot aninvitationtotrial level judgesto
make up law. Section 116 of the Constitution assigns exclusive authority for court rulesto the
Supreme Court. The growth and devel opment of evidence law isto come primarily from the
Supreme Court through appellate opinions on the meaning and applicability of rulelanguage
and through the rules creation and amendment machinery established by KRE 1102 and 1103.
Weaver v. Alexander, Ky., 955 S. W. 2d 722 (1997).

But court rules do not trump constitutional rights. A criminal defendant has a Sixth Amend-
ment right to present evidence and mount a complete defense. The U.S. Supreme Court has
recognized a federal due process right for defendants to present “reliable” evidence even
when current state evidence law does not allow it. Chambers v. Mississippi, 410 U.S. 284
(1973).

Because of the similarities between the federal evidence rules and the Kentucky rules, Ken-
tucky courts will look to federal precedents to aid in construction of the Kentucky rules.
Robertsv. Commonwealth, Ky., 896 S.W.2d 4 (1995).

In general, it is best not to consider or cite Kentucky appellate opinions rendered before
June, 1992. In almost every instance, thereisamore recent opinion construing rulelanguage.
The issue of admissibility of evidence is procedural. Commonwealth v. Alexander, Ky., 5
S.W.3d 104 (1999). Therefore, court opinions construing evidence questions may be applied
retroactively in criminal cases as long as the rule announced does not lessen the
Commonwealth’s burden of proof.

Alexander also holds that the constitutional requirement of separation of powers prevents
enactment of statutes that purport to declare evidence admissible.

Rule 103 Rulingson evidence.

Effect of erroneousruling. Error may not be predicated upon aruling which admitsor
excludesevidenceunlessa substantial right of theparty isaffected; and
(1) Objection.Incasetherulingisoneadmitting evidence, atimely objection or motion to
strikeappear sof record, and upon request of the court stating the specific ground of
objection, if the specific ground wasnot appar ent from the context; or
(2) Offer of proof.In casetherulingisoneexcluding evidence, upon request of theexam-
ining attor ney, thewitnessmay makea specific offer of hisanswer tothequestion.
Hearingof jury. Injury cases, proceedingsshall beconducted, totheextent practicable, so
astoprevent inadmissibleevidencefrom being suggested tothejury by any means, such as
making statementsor offersof proof or asking questionsin thehearing of thejury.
Motionsin limine. A party may movethecourt for arulingin advanceof trial ontheadmis-
sion or exclusion of evidence. Thecourt may ruleon such amotion in advanceof trial or may
defer adecision on admissibility until theevidenceisoffered at trial. A motionin limine
resolved by order of record issufficient topreserveerror for appellatereview. Nothingin
thisruleprecludesthecourt from reconsideringat trial any ruling made on amotion in
limine,
Palpableerror. A palpableerror in applyingtheK entucky Rulesof Evidencewhich affects
thesubstantial rightsof a party may beconsidered by atrial court on motion for anewtrial
or by an appellatecourt on appeal, even though insufficiently raised or preserved for review,
and appropriaterelief may begranted upon adeter mination that manifest injustice has
resulted fromtheerror.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 3; amended 1992 Ky. Actsch. 324, sec. 1; renumbered (7/
1/92) pursuant to 1992 Ky. Actsch. 324, sec. 34.

NOTES

Rule 103
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COMMENTARY

PREMI SE/PURPOSE:

To advise appellate courts, and trial level courts hearing new trial or RCr 11.42 motions, of the
conditions under which relief may be granted. The language speaks of an erroneous “ruling”
which presumes that the judge was given an opportunity to rule on a question of admission or
exclusion. Subsection (€) dealswith pal pable error. Neither rule authorizesrelief for errorsthat do
not affect a“ substantial right” of the complaining party. God's Center Foundationv. LFUCG, K.
App., 125S. W. 3d 295 (2002).

@

()

©

©)

©
()

103(a)

Litigation is based on three premises. Courts assume that if a party does not like what is
happening, he will object immediately. Courts also assume that if a party wants something,
shewill ask for it immediately. Conversely, courtsassumethat if aparty failsto object or fails
to ask for relief, the omission isintentional and on thisbasiswill conclude on appeal that the
party did not want any sort of relief.

A litigant complieswith thisrule by telling the judge what he or shewants. Therule doesnot
reguire a statement of the ground of the objection unless the judge asks. However, in prac-
tice, reversal on appeal will require there having been amotion to strike, arequest for admo-
nition, or amotion for mistrial. Inany event, ajudgeisunlikely to entertain arequest for relief
without knowing the legal basis of the objection.

If the objected-to evidence is admissible only for alimited purpose, e.g., other bad acts to
show identity, the attorney may request a limiting instruction telling the jury that the evi-
dence may not be used to conclude that the other act is evidence of propensity and that the
defendant is guilty because of this propensity. See KRE 105.

In at least 10 opinions over the last four years, the appellate courts have stated unequivo-
cally that failureto make an avowal, that is, an offer of proof made out of thejury’shearingin
which the attorney asks a witness questions and obtains the witness's answers, precludes
appellatereview. An attorney’s summary of the expected testimony is not adequate. Caldwell
v. Commonwealth, Ky., 133 S. W. 3d 445 (2004). In Commonwealthv. Ferrell, Ky., 17 S.W. 3d
520 (2000), the court posited three reasonsfor avowal: to give the attorney afair opportunity
to addresstheissue with the judge; to provide the judge with adequate information on which
to make aruling; and to provide an adequate record for appellate review. The reasoning for
the latter point isthat the appellate court cannot reverse on the basis of speculation. Varble
v. Commonwealth, Ky., 125 S. W. 3d 246 (2004).

The avowal requirement also appliesto excluded physical evidence. Hart v. Commonwealth,
Ky., 116 S. W. 3d 481 (2003). The attorney must moveto admit theitem asan avowal exhibit.
There are two exceptionsto the avowal requirement. The last phrase of KRE 103(a)(1) indi-
cates that the appellate court should consider an issue where the substance of the testimony
or evidenceisobvious. Also, the Supreme Court will consider animperfectly preserved issue
in a death penalty case where the failure to make an avowal does not appear to be “trial
strategy.” Johnson v. Commonwealth, Ky., 103 S. W. 3d 687 (2003).

(g) Judges have been cautioned about granting continuing objections. The reason isthat a series

(h)

@)

0

of questions and answers usually presents slightly or greatly different circumstances, and a
blanket ruling is unlikely to take these changes into account. Lickliter v. Commonwealth,

Ky., 142 S. W. 3d 65 (2004). Attorneys should be cautiousin asking for continuing objections.

No objectionisrequired when ajudgeor juror testifiesat trial. KRE 605; 606. Delayed objec-
tions are allowed when the judge calls a witness or a juror asks a question and the lawyer
cannot make an objection before it isanswered. KRE 614(d). If ajudge takesjudicia notice
before an objection can be made, KRE 201(e) allows a bel ated objection.

Occasionally the appellate court will address an issue on appeal becauseit islikely to recur
onaretrial, e.g., Eldred v. Commonwealth, Ky., 906 S.W.2d 694 (1995). The court doesthisto
preclude error at aretrial that is going to take place for other reasons.

On appeal, the standard of review for almost every kind of evidenceissueisabuse of discre-
tion. Cook v. Commonwealth, Ky., 129 S. W. 3d 351 (2004). For adenial of the constitutional

NOTES

Rule103(a)
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right of confrontation, the beneficiary of the error must prove it harmless beyond reasonable
doubt. Quarelsv. Commonwealth, Ky., 142 S. W. 3d 73 (2004).

(k) In Commonwealth v. English, Ky., 993 S.W.2d 941, 945 (1999), the court defined “ abuse of
discretion” as an arbitrary, unreasonable or unfair decision or one unsupported by “sound
legal principles.”

103(b)
PREMI SE/PURPOSE:
This rule allows the judge to comment on the objection or the avowal. There is no role for the
attorney unless the judge misstates the evidence or makes some other objectionable comment.
Thisruleisnot intended as an alternative to the avowal rule. The “offer of proof” by the attorney
as a substitute for the testimony of the avowal witness, permitted by some other jurisdictions,
does not exist in Kentucky.

103(c)
PREMI SE/PURPOSE:
Along with KRE 104(c) thisruletriesto prevent jurors from hearing evidence of contested admis-
sibility until the judge has decided whether and under what limiting instructionsthe jury can hear
it. Itisbased onthe sensible belief that it iseasier to keep ajury from hearing improper information
than it isto come up with a corrective admonition or to try the case again after mistrial.

(@ Useof the phrase* proceeding shall be conducted” places primary responsibility for insulat-
ing jurorsfromimproper information on the judge, the person responsible for conducting the
proceedings. KRE 611. So called “side bars,” avowals or witnessvoir dires obviously should
be conducted in away that preventsjurorsfrom overhearing. Whether thisrequireswhisper-
ing or recess of the jury isleft up to the judge.

(b) Attorneys have an ethical duty to help the judge discharge her duty under the rule. SCR
3.130(3.4) prohibits alluding to any matter not reasonably relevant or believed to be sup-
ported by admissible evidence and prohibits disobedience to court rules except through
open and clear refusal based on aclaim that no obligation to obey exists. Rule 3.5(a) prohibits
any attempt to influence ajuror through means prohibited by law. Put simply, lawyers may
not try to present evidence of dubious admissibility without conferring with the judge.

(¢) Thejudgehasalegal duty under KRE 611(a) and an ethical duty under SCR 4.300(3)(A)(3)
and (4) to give attorneys areasonabl e opportunity to make arguments on the admissibility of
evidence.

103(d)
PREM I SE/PURPOSE:
Another economical feature of therulesisthe provision for pretrial determination of admissibility
guestions. Kentucky’s rule differs from others because under most circumstances the pretrial
ruling is binding throughout trial and preserves the issue for appeal without the necessity of a
contemporaneous objection. Use of the in limine motion lowers the danger of inadvertent viola-
tion of KRE 103(c) or 104(c) and, because the parties know what will and will not comein, allows
amore definite commitment to trial strategy beforethetrial begins.

(@ The procedural requirements must be followed. If the motion does not result in an “order of
record” theissueisnot preserved and the opposing party must object when the problematic
evidenceisintroduced at trial. Excluded evidence requires an avowal that complieswith KRE
103(a)(2). An “order of record” isawritten order signed by the judge and entered by the clerk
in accordancewith CR 58(1). Cook v. Commonwealth, Ky., 129 S. W. 3d 351 (2004).

(b) Therulecanbeusedto obtain pretrial exclusion of evidence of prior actsor convictionsKRE
404(b); 609, to test the foundation under KRE 804, to question the qualifications of an expert
KRE 702, to examine authenticity KRE 901 or to deal with best evidence or summary ques-
tions. KRE 1004; 1006.

(©) An unsuccessful pretrial motion for severance under RCr 9.16 must be renewed when the
prejudice of joint trial becomes evident. Because thismotion is often closely associated with

NOTES

Rule103(d)
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guestions of admissibility of evidence asto one or more co-defendants, it is probably advis-
ableto renew the evidence objection at the same time.

(d) InTucker v. Commonwealth, Ky., 916 S.W.2d 181(1996), the Supreme Court stated its policy
that “an objection made prior to trial will not be treated in the Appellate Court asraising any
question for review which is not strictly within the scope of the objection made, both asto
the matter objected to and asto the grounds of the objection. It must appear that the question
was fairly brought to the attention of the trial court.” This policy was recently affirmed in
Garlandv,. Commonwealth, Ky., 127 S. W. 3d 529 (2004).

(&) Cookv. Commonwealth, Ky., 129 S. W. 3d 351 (2004), distinguishes between agreement asto
the means of presenting information and waiver of an objection. In this case aparty who had
lost an in limine motion agreed to stipulate the evidence but never formally withdrew the
objection. The Court held that the defendant had adequately preserved he objection.

103(e)

PREMI SE/PURPOSE:

Thefunction of all appellate courtsisto correct error. KRE 102 makes discovery of truth and just

disposition of the case the main goals of the evidence rules. Reviewing courts need away to deal

with error of record that clearly affected the case in away that cannot be tolerated. KRE 103(e)

provides the means to do so. However, the ruleis applied grudgingly.

(@ InPerduev. Commonwealth, Ky., 916 S.\W.2d 148, 157 (1995), the Supreme Court observed
that where there was no objection to theintroduction of evidence or where the objection was
insufficient, “to require exclusion without an objection, we would have to conclude as a
matter of law that there were no facts or circumstances which would havejustified admission
of the evidence.”

(b) Whitev. Commonwealth, Ky. App., 132 S. W. 3d 877 (2003), requiresashowing that aparty’s
“substantial rights” have been affected by the erroneous admission or exclusion of evi-
dence.

(c) A different rule obtainsin death penalty cases. The Supreme Court uses athree part analysis
which asks whether error was committed, whether there was a reasonable justification for
failureto object, including trial tactical reasons, and, regardless of justification for failureto
object, whether the error was so prejudicial that in its absence the defendant might not have
been found guilty or sentenced to death. Perdue, 916 S.W.2d 148 (1995).

Rule104 Preliminary questions.

(@ Questionsof admissibility generally. Preliminary questionsconcer ning thequalification
of apersontobeawitness, theexistenceof aprivilege, or theadmissibility of evidence shall
be determined by the court, subject to the provisions of subdivision (b) of thisrule. In
makingitsdetermination it isnot bound by therulesof evidence except thosewith respect
toprivileges.

(b) Relevancy conditioned on fact. When therelevancy of evidencedependsupon thefulfillment
of acondition of fact, thecourt shall admit it upon, or subject to, theintroduction of evidence
sufficient to support afinding of thefulfillment of the condition.

(¢) Hearing of jury. Hearings on the admissibility of confessions or the fruits of searches
conducted under color of law shall in all casesbeconducted out of thehearing of thejury.
Hearingson other preliminary matter sshall be so conducted when theinterestsof justice
require, or when an accused isawitnessand sorequests.

(d) Testimony by accused. Theaccused doesnot, by testifying upon apreliminary matter, be-
come subject to cr oss-examination asto other issuesin the case.

(e) Weight and credibility. Thisruledoesnot limit theright of aparty tointroducebeforethe
jury evidencereevant toweight or credibility, including evidenceof bias, interest, or preju-
dice.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 4; amended 1992 Ky. Actsch. 324, sec. 2; renumbered (7/

1/92) pursuant to 1992 Ky. Actsch. 324, sec. 34.

NOTES
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COMMENTARY

PREMI SE/PURPOSE:

This subsection makes the judge responsible for deciding whether evidence will be admitted or
excluded. Thisis apreliminary determination. Subsection (a) of this rule and KRE 1101(d)(1)
expressly provide that the Rules of Evidence, except for privileges, do not apply when the judge
makes this determination. Although the judge is not required to follow the rules of evidence,
Section 2 of the Kentucky Constitution prohibits arbitrary action by the judge and, at minimum,
reguires that the evidence be reliable enough that a rational person could make a decision based
upon it.

104(a)

(@ A judge decides admissihility of evidence or qualifications of awitness under a preponder-
ance standard. R. C. v. Commonwealth, Ky. App., 101 S. W. 3d 897 (2002).

(b) A prior acquittal onacriminal charge does not necessarily preclude introduction of evidence
about the conduct giving rise to the charge in a later proceeding. Hampton v. Common-
wealth, Ky., 133 S. W. 3d 438 (2004). Thetheory isthat the prior acquittal was based onfailure
to find the facts beyond reasonable doubt. Under Rule 104, the judge must only find the
occurrence of the prior acts by a preponderance. Thus, depending on the evidence, the
judge may till find that the jury would be reasonable in concluding that the prior acts
occurred. Of course, the judge must weigh such evidence under KRE 403.

(©) Thedetermination of consent to search in asuppression hearing isapreliminary question of
fact to be decided by the judge. Talbott v. Commonwealth, Ky., 968 S.W.2d 76 (1998).

(d) Because a suppression hearing under RCr 9.78 is a preliminary proceeding, the Rules of
Evidence, except for privileges, do not apply. Therefore, hearsay testimony may be consid-
ered by thejudge. Kotila v. Commonwealth, Ky., 114 S. W. 3d 226 (2003).

(60 The determination of reliability in a Daubert hearing is a preliminary question of fact not
binding on the jury. Johnson v. Commonwealth, Ky., 12 S.W.2d 258 (1999).

104(b)

PREMI SE/PURPOSE:

This rule works together with KRE 611(a) to give the judge flexibility in the presentation of
evidence where witness schedules prevent alogical sequence that would show the relevance of
particular testimony or evidence. Under thisrule, the judge may allow introduction of testimony
or evidencethat may appear irrelevant or insufficiently authenticated in reliance on the proponent’s
promisethat all will become clear |ater. A more substantive application arisesin instances where
jurorsmust find the existence of onefact before another fact isrelevant. An often-cited exampl e of
this application isthe situation in which the jury must believe that property was stolen before the
second inference, commission of aprior bad act, theft, occurred. Huddleston v. U.S,, 485 U.S. 681
(1988). The judge decides whether jurorsreasonably could believethefirst fact either upon proof
introduced by the proponent or the promise that such proof is forthcoming. In Johnson v. Com-
monwealth, Ky., 134 S. W. 3d 563 (2004), the Supreme Court observed that the Kentucky ruleis
identical to thefederal ruleand relied on afederal evidence treatiseto construe the Kentucky rule.

(@ Failureto*connect up” the evidenceisgroundsfor an instruction to disregard the testimony
or perhapseven amistrial. However, KRE 103(a)(1) placesthe burden of making amotionto
strike on the opponent of the evidence. Unless the opponent acts, the jury may consider
such evidence for any purpose.

(b) KRE 104(b) issuesare particularly susceptibleto KRE 403 and 611(a)(2) objectionsfor need-
less consumption of time and potential to confuse or mislead the jury. The judge may allow
disjointed presentation of evidence but isnot required to do so to suit the convenience of the
parties or witnesses.

NOTES
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104(c)

PREMI SE/PURPOSE:

While KRE 103(c) coversall aspectsof ajury trial, KRE 104(c) deal s specifically with arguments

and hearings about the admission or exclusion of evidence. The same ethical considerations

govern both situations. The decision to excuse the jury while arguments are going onisleft to the
judge except in cases involving suppression of confessions or the products of searches and
seizures or in which the defendant testifies and asksfor exclusion. The recent amendment of RCr

9.78 to include eyewitness identification questions does not mean that the judge is required to

excusethejury for those hearings. Rule 103(c) was not amended to conform to the changein RCr

9.78.

(@ Pretrial motionsunder RCr 9.78 and KRE 103(d) can eliminate many of the occasionsinwhich
thisrule might be invoked.

(b) It isimportant to realize that this rule applies to anything from a full-blown suppression
hearing to aroutine hearsay objection. The rule says*out of the hearing of the jury,” not out
of its presence. In theory, therefore, except for the three required instances, ajudge can hear
argument and evidence about the admissibility of evidence in open court with the jurors
observing and wondering what the arguing is al about. In practice, most judges require
argument at the bench about any preliminary issue.

(¢) Thisrule alowsthe judge to hear evidence of the qualifications of an expert withessin the
presence of the jury or in a hearing from which the jury is excluded. If the witnessis a state
police laboratory chemist with whose credentialsthe judgeisfamiliar, there is probably not
much danger of jury contamination because the witnessis quite likely to be qualified. Con-
versely, apsychologist talking about alittle known theory that explains an obscure point of
the case should not be heard by the jury until both the witness and the theory are deemed
admissible.

104(d)

PREMI SE/PURPOSE:

Thisrule permits a defendant to testify on the limited issue of admissibility of evidence without
being subjected to cross-examination on other subjects. It does not govern later use of that
testimony. But by limiting the subject matter of the testimony to the facts bearing on admissibility
of evidence, theruleleavesto the defendant how much exposureto later use of his statements he
wishes to face. Later use of the statement for substantive purposes is prevented by consider-
ations of relevancy rather than by any protection found in thisrule.

(@ Harrisv. New York, 401 U.S. 222 (1971) and Smmonsv. U.S, 390 U.S. 377 (1968), forbid the
use of the defendant’s suppression hearing testimony as part of the Commonwealth’s casein
chief but allow use as impeachment/rebuttal testimony if the defendant testifies inconsis-
tently at trial..

(b) Inanon-suppression case, e.9., child witness competency, KRE 801A would allow introduc-
tion of the defendant’s preliminary hearing testimony if he testifies inconsistently at trial
because the out of court statement would be “offered against” the defendant and therefore
not subject to exclusion as hearsay. The importance of limiting defendant testimony at pre-
l[iminary hearingsis apparent.

(©) Thepreliminary testimony of adefendant at anon-suppression hearing might also be admis-
sible under KRE 804(a)(1) and 804(b)(1) but for the limitation on cross examination and the
limited nature of the testimony because this precludes a finding that the defendant had an
opportunity and similar motiveto devel op thetestimony by direct, cross or redirect examina-
tion.
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104(e)

PREMI SE/PURPOSE:

Thisrule precludesuse of pretrial or preliminary judicial rulings on the admissibility of evidence
to limit attacks on the weight or credibility of evidence or on the witnesses presenting evidence.
Primmv. Isaac, Ky., 127 S. W. 3d 630 (2004). Thelast phrasereferring to bias, interest or prejudice
was added to insure that a party has the opportunity fully to confront the case presented against
him. Theruleworksin favor of any party. Commonwealth v. Hall, Ky.App., 4 SW.3d 30 (1999).

(@ Keepin mind that the language only clarifies the limited effect of the judge’s preliminary
decision to admit or exclude under KRE 104(a) or (b). It does not prescribe the means by
which bias, interest or prejudice are to be shown. Some methods are prescribed in KRE 608,
609 and 613. Some are not. KRE 607 is an open rule that does not limit the ways in which
impeachment can be accomplished. Therefore, common law decisions such as Adcock v.
Commonwealth, Ky., 702 S.W.2d 440 (1986), have not been superseded.

(b) Of course, any impeachment can open the door to rebuttal evidence. The type and scope of
impeachment evidence requires careful consideration.

Rule105 Limited admissibility.

(@ When evidencewhichisadmissibleastoone(1) party or for one(1) purposebut not admis-
sibleastoanother party or for another purposeisadmitted, thecourt, upon request, shall
restrict theevidencetoitsproper scopeand admonish thejury accordingly. Intheabsence
of such arequest, theadmission of the evidenceby thetrial judgewithout limitation shall
not beaground for complaint on appeal, except under thepalpableerror rule.

(b) When evidencedescribed in subdivision (a) aboveisexcluded, such exclusion shall not bea
ground for complaint on appeal, except under thepalpableerror rule, unlessthe proponent
expressly offer stheevidencefor itsproper purposeor limitstheoffer of proof totheparty
against whom theevidenceisproperly admissible.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 5; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:

One of the fundamental premises of the rulesisthat evidence of dubiousvalue may be presented

to the jury if the judge gives the jury a clear instruction as to the proper and limited use of the

evidence. Thisrule providesfor limiting instructions and explains the consequences of failing to
ask for instructions.

(@ The first sentence tells the judge to determine the limits of evidence in cases where it is
admissible asto some but not all parties or admissible only for some limited purpose. Thomas
v. Greenview Hospital, Ky. App., 127 S. W. 3d 663 (2004).

(b) Admonitions must be requested. The judge is under no obligation to give admonitions on
her own motion. Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003).

(1) Anadmonitionispresumed to cure most problemsthat ariseat trial. Millsv. Commonwealth,
Ky., 996 SW.2d 473 (1999).

(2) Therearetwo situationsin which thisgeneral presumption of efficacy isrebutted. Thefirst
iswhen an “overwhelming probability” exists that the jury could not follow the instruction
and athereisastrong likelihood that the “impermissible inference” would be “ devastating”
to the objecting party. The second is where the question was not premised on fact and was
“inflammatory or highly prejudicial.” Johnsonv. Commonwealth, Ky., 105 S. W. 3d 430 (2003).

(3) Theappellate courtsdefer tothetrial judge’s decisionson (&) the need to give an admonition,
(b) its contents, if given, and (c) the time when it is given. Baze v. Commonwealth, Ky., 965
S\W.3d 817 (1997); Tammev. Commonwealth, Ky., 973 SW.2d 13 (1998); S. Clair v. Common-
wealth, Ky., 140 S. W. 3d 510 (2004).

NOTES
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(©) Bell v. Commonwealth, Ky., 875 S.W.2d 882 (1994), strongly suggested that a limiting in-
struction will be required in most cases. More recently, in Hampton v. Commonwealth, Ky., NOTES
133 S. W. 3d 438 (2004), the Supreme Court commented only that limiting instructions are
proper in “other acts’ cases under KRE 404(b), if requested. Failure to give a requested
instruction is subject to harmlesserror analysis. Soto v. Commonwealth, Ky., 139 S. W. 3d 827
(2004).

(d) A limiting instruction to the jury has two positive effects: (a) the jury may well use the
evidence for its proper purpose; and (b) the prosecutor will not be allowed to misuse the
evidence in closing argument.

(& The Commentary statesthat thisrulewill often be used in conjunction with KRE 403 which
reguires a balancing of the danger of jury misuse of evidence and its probative value. KRE
403 analysisrequires consideration of the effectiveness of alimiting instruction as part of the
balancing process.

(f) The second sentence of KRE 105(a) codifies the common law principle that unobjected-to
evidence is admissible for any purpose. In the absence of a request for admonition, the
appellate courts will not consider a claim of improper use unless it rises to the level of
palpableerror asdescribed in KRE 103(e).

(9) If limited purpose evidenceis excluded, the appellate courts will not review aclaim of error
unless the proponent has expressly stated the limited purpose for which the evidence wasto
be entered, subject only to pal pable error review under KRE 103(e).

Rule106 Remainder of or related writingsor recor ded statements.

When awritingor recor ded statement or part thereof isintroduced by aparty, an adver separty

may requiretheintroduction at that timeof any other part or any other writing or recorded

statement which ought in fairnessto be consider ed contempor aneously with it.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 6; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.

324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:
Thisisaprocedural rulethat explicitly allows disruption of the order of presentation of evidence
wherewritings or recorded statements are introduced. Under KRE 611 (a), the judge could permit
interruption of the party’s presentation of evidence so the adverse party could introduce other
parts of thewriting or recording. Thisrule givesthe adverse party, rather than thejudge, theright
to choose when the other parts of a statement or document will be dealt with. Saven v. Common-
wealth, Ky., 962 S.W.2d 845 (1997). Thisrulerecognizesthat the proper timefor dealing with the
document or recorded statement is when the witnessis on the stand, not later on cross-examina-
tion or recall

(@ The key to determining whether “completeness’ requires interruption is whether “in fair-
ness’ other parts of the statement or any other writing or recorded statement should be
introduced at this point. Theideais keep the jury from being misled. Additional statements
are admitted only to explain or put in context the statements relied upon by the original
proponent. Young v. Commonwealth, Ky., 50 S. W. 3d 148 (2001).

(b) Under the plain language of the rule, any other writing or recorded statement can be used.
This means that if the defendant has two other confessions that explain away the damaging
impression created by the Commonwealth’s evidence, they can be introduced in the middie
of the prosecutor’s presentation so that the jury does not get the wrong impression. This can
be done even if other witnesses must be called to authenticate these writings or statements.

(¢) However, the Supreme Court has cautioned that Rule 106 isarule of “limited” admissibility.
Soto v. Commonwealth, Ky., 139 S. W. 3d 827 (2004). The rule permitsintroduction of only
that part of the statement or recording necessary to correct any misimpression created by the
adverse party. Young v. Commonwealth, Ky., 50 S. W. 3d 148 (2001).

Rule 106

14



THE ADVOCATE \olume 27, No. 4

Summer 2005

(d) Theruleislimited towritings or recorded statements. Itslanguage does not permit introduc-
tion of unrecorded statements.

() Theadmission of oral statements may be justified under the claim that the adverse party is
misleading the jury. Admissibility under these circumstances is justified under the rule of
“curativeadmissibility” under KRE 401-403, not “ completeness’ under Rule 106. Typically,
the curative statements would be brought up in cross examination or during the defendant’s
casein chief.

(f) TheKentucky Supreme Court has not decided whether otherwise inadmissible evidence may
be introduced under this rule. The U. S. Supreme Court avoided the question in Beech
Aircraft Corp. v, Rainey, 488 U. S. 153 (1988), and the federal courts are divided on the
guestion.

(f) Becauseintroduction of evidence under KRE 106 can be complicated and can lead to intro-
duction of otherwiseinadmissible evidence, in many casesthe smart move may beto exclude
awriting or recorded statement in thefirst place. KRE 403.

Rule107 Miscellaneousprovisions.

(@ Parol evidence. The provisions of the Kentucky Rules of Evidence shall not operateto
repeal, modify, or affect the parol evidencerule.

(b) Effectivedate. TheKentucky Rulesof Evidenceshall takeeffect on thefirst day of July,
1992. They shall apply toall civil and criminal actionsand proceedingsoriginally brought
onfor trial upon or after that dateand topretrial motionsor mattersoriginally presented to
thetrial court for decision upon or after that dateif a deter mination of such motionsor
matter srequiresan application of evidenceprinciples; provided, however, that no evidence
shall beadmitted against a criminal defendant in proof of acrimecommitted prior toJuly 1,
1992, unlessthat evidencewould have been admissibleunder evidenceprinciplesin exist-
enceprior totheadoption of theserules.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 7; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY

(@ Parol evidenceis not much of aconsideration in criminal cases except where written or oral
contracts might come up in fraud or theft cases. The Commentary notes that the parol evi-
denceruleisnot really arule of evidence, but israther adetermination by thelegislature that
acontract would not be useful if it was subjected to oral modifications occurring after execu-
tion. [p. 12].

(b) Subsection (b) appliesprimarily to personsfacing retrial. Theruleisthat any trial or proceed-
ing that began on or after July 1, 1992 is supposed to follow the Rules of Evidence. For
offenses committed before July 1, 1992, the defendant hasthe option to follow older rules of
evidenceif evidence admissible under the new rules would not have been admissible under
theold law. S. Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004). Any appeal of acase
tried under the previous common law evidence rules will be decided on that basis. Any
retrialsof casesoriginally prosecuted or begun before July 1, 1992 must be considered under
the previous evidence law.

(©) When aruleis amended, the Supreme Court has determined that the principle of KRE 107
should apply. InBlair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004), the court held that the
original version of KRE 608 must apply to aretrial occurring after the rule was amended.ll

A
S
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ARTICLE ||: JupiciaL NoTICE

Rule201 Judicial Noticeof Adjudicative Facts.

(@ Scopeofrule. Thisrulegovernsonly judicial notice of adjudicativefacts.

(b) Kindsof facts.Ajudicially noticed fact must beonenot subject toreasonabledisputein that
itiseither:

(1) Generally known within the county from which thejurorsaredrawn, or,inanonjury
matter, thecounty in which thevenueof theaction isfixed; or

(2) Capableof accurateand ready deter mination by resort to sour ceswhoseaccur acy
cannot reasonably be questioned.

(©) Whendiscretionary. A court may takejudicial notice, whether requested or not.

(d) When mandatory.A court shall takejudicial noticeif requested by aparty and supplied with
thenecessary information.

(60 Opportunity tobeheard. A party isentitled upon timely request toan opportunity tobeheard
astothepropriety of takingjudicial notice and thetenor of the matter noticed. In the
absenceof prior notification, therequest may bemadeafter judicial noticehasbeen taken.

(f) Timeof taking notice. Judicial noticemay betaken at any stage of the proceeding.

(9) Instructing thejury. The court shall instruct the jury to accept as conclusive any fact
judicially noticed.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 8; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY
PURPOSE/PREMI SE:
Some facts are so obviously true that it is a waste of time to introduce evidence or witnesses to
establish them and a perversion of thetrial processto allow cross examination to try to disprove
them. Thisrule dealswith factsrelevant toissuesin aparticular case. Althoughitisstill common
for judges to “take notice” of laws and regulations, they do not do so under this rule. Burton v.
Foster Wheeler Corp., Ky., 72 S. W. 3d 925 (2002).

(@ The Commentary says those “adjudicative facts” spoken of in subsection (a) are those that
must be proved formally because they are part of the controversy being tried, bearing on who
performed the acts and the actors' culpable mental state.

(b) Itisimportant to notethat Rule 201 does not govern recognition of law. The existence of and
the subject matter of regulations are noticed pursuant to KRS 13A.090(2). Current statutes
are noticed under KRS 7.138(3). Superseded statutes and codes are noticed under KRS
447.030.

(©) Subsection (f), onthetime of taking notice, excepts Rule 201 from the limitations on applica-
bility set out in KRE 1101(d). Any court, including an appellate court, can, at any time, take
judicial notice under thisrule. Newburg v. Jent, Ky.App., 867 S.W.2d 207 (1993). The Com-
mentary suggests that appellate courts should be reluctant to take judicial notice on appeal
if arequest for notice was not made at thetrial level. Thisisnot what the language of therule
says. A party may, by itsactions, waiveitsright to ask for judicial notice or may be estopped
from requesting notice in certain situations, but this is related to the requesting party’s
misconduct, not the rule language. Courts should not read requirementsor policiesinto arule
unless the language of the rule will support them. Notice istaken because afact isindisput-
ably true, not because it was raised at the earliest possible moment.

(1) Recently, the appellate courts have taken notice of teenage drinking, Commonwealth v.
Howard, Ky., 969 S.W.2d 700 (1998), the purpose of seatbeltsin automobiles, Laughlin
v. Lamkin, Ky.App., 979 SW.2d 121 (1998), the facts stated in a Bill of Particulars,

NOTES
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Jackson v. Commonwealth, Ky., 3 S.W.3d 718 (1999), the reliability of certain forms of
expert/scientific evidence. Johnson v. Commonwealth, Ky., 12 S.\W.3d 258 (1999), the
layout and equipment in the Warren County Judicial Center, Commonwealthv. M. G, Ky
App., 75 S. W. 3d 714 (2002), and statistics obtained from aU. S. government website.
Polleyv. Allen, Ky. App., 132 S. W. 3d 223 (2004).

(2) InSamplesv. Commonwealth, Ky., 983 SW.2d 151, 153 (1998), the court refused to take
notice of a document not included in the record on appeal. The court held that the
document could not be authenticated otherwise. However, in McNeeley v. McNeeley,
Ky. App., 45 S. W. 3d 876 (2001), the Court of Appeals took notice of a judgment of
conviction that did not appear of record.

A factis" not subject to reasonable dispute” if it isgenerally known in the county from which
the jury is summoned or if it is capable of accurate and ready determination by resort to
sources whose accuracy cannot reasonably be questioned. The judge’'s personal knowledge
isnot an officially recognized basis for judicial notice but it will be a conscious or uncon-
scious factor in the judge’s determination of whether afact is generally known in a county.
Thelanguage of therulerequiresahigh level of certainty although the rule does not demand
the exclusion of any possibility of error.
To encourage use of the rule, Subsection (d) requires the judge to take notice upon request
of aparty that presents sufficient information upon which to make the determination required
by Subsection (b).
Thejudge can take notice on her own motion, whether asked to or not. KRE 611 (a) instructs
the judge to regulate the presentation of evidence to make it effective for the ascertainment
of the truth and to avoid needless consumption of time. Judicial notice of afact certainly
achieves these purposes. However, the judge must avoid any appearance of supporting one
side over the other. KRE 605; 614 (a) & (b).
Subsection (g) providesthat, if the judge takes notice of afact, she must instruct the jury to
accept it as conclusively established. In criminal cases every element of the case, (i.e., iden-
tity of the actor, venue and elements of the offense), must be proved beyond a reasonable
doubt. KRS 500.070. Under Sections 7 and 11 of the Constitution, only the jury can make
these findings. On the surface, the rule conflicts with the Constitution. However, there has
been no reported problem with this subsection and the problem may be more theoretical than
real.

Because the fact noticed is conclusive, the adverse party is not allowed to introduce contra-

dictory evidence. A party facing thissituation is entitled to be heard upon timely request and

must be given a chance to introduce evidence. Johnson v. Commonwealth, Ky., 12 S. W. 3d

258 (1999). Judicial noticeisaddressed to the judge asapreliminary issue of admissibility of

evidence and therefore the judge is entitled to rely on any reliable information to make the

determination. Fairness to the adverse party suggests that a request for judicial notice is

made beforetrial but thisisnot arequirement. ll

NOTES

Rule 201

17



THE ADVOCATE \olume 27, No. 4

Summer 2005

ARTICLE |lIl. PRESUMPTIONS IN
CiviL AcTioNs AND PROCEEDINGS

Rule301 Presumptionsin general in civil actionsand proceedings.

In all civil actions and proceedings when not otherwise provided for by statute or by theserules, a
presumption imposes on the party against whom it is directed the burden of going forward with
evidence to rebut or meet the presumption, but does not shift to such party the burden of proof in
the sense of therisk of nonpersuasion, which remainsthroughout thetrial upon the party on whom
it was originally cast.

HIST: Enacted 1990 Ky. Acts ch. 88, sec. 9; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

Rule302 Applicability of federal law or
thelaw of other statesin civil actionsand proceedings.

Incivil actionsand proceedings, theeffect of a presumption respecting afact which isan element
of aclaim or defenseastowhich thefederal law or thelaw of another state suppliestheruleof
decision isdeter mined in accor dancewith federal law or thelaw of theother state.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 10; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY TO 301 & 302

PURPOSE/PREMI SE:

The due process clause of the 14th amendment prohibits shifting any portion of the burden of
proof from the prosecution to the defense. Mullaney v. Wilbur, 421 U. S. 684 (1973). KRS 500.070(1)
& (3) assign the burden of proof (of persuasion) to the Commonwealth on every element of the
case except for certain mistake defenses and insanity. Grimes v. McAnulty, Ky., 957 S.W.2d 223
(1997). Rules 301 and 302 deal only with civil actionsand therefore do not affect criminal practicell

R

Factsarestubborn things, and whatever may be our wishes, our inclinations, or the
dictatesof our passion, they cannot alter thestate of factsand evidence.

-JohnAdams,
‘Argument in Defense of the Soldiersin the Boston Massacre Trials,” December 1770

—_
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ARTICLE | V.
RELEvVANCY AND RELATED SUBJECTS

Rule401 Definition of “relevant evidence.”

“Relevant evidence” meansevidence having any tendency to maketheexistenceof any fact that
isof consequencetothedeter mination of theaction moreprobableor lessprobablethan it would
bewithout theevidence.

Rule402 General ruleof relevancy.

All relevant evidenceisadmissible, except asotherwise provided by the Constitutions of the
United Statesand the Commonwealth of K entucky, by Acts of the General Assembly of the
Commonwealth of Kentucky, by theserules, or by other rulesadopted by the Supreme Court of
Kentucky. Evidencewhich isnot relevant isnot admissible.

Rule403 Exclusion of relevant evidence
on groundsof prejudice, confusion, or wasteof time.

Although relevant, evidencemay beexcluded if itsprobativevalueissubstantially outweighed by
thedanger of undueprejudice, confusion of theissues, or misleadingthejury, or by consider-
ationsof unduedelay, or needlesspresentation of cumulativeevidence.

COMMENTARY

PURPOSE/PREMI SE:

These three rules are usually considered together and are, along with KRE 601 and 602, the
fundamental principles by which the admissibility of evidence is determined. If evidence isnot
relevant, KRE 402 says unequivocally that it isnot admissible. If itisnot admissible, itisunnec-
essary to consider any other objection to the evidence. If evidence is relevant, the judge may,
pursuant to KRE 403 or 611(a), excludeit if thejury islikely to be misled or confused to the point
that it might decide the case onimproper grounds. The judge may haveto apply special principles
of admissibility under Rules 404-412 as well. Relevancy is the first question to ask in every
problem of evidence analysis.

KRE 401, 402, and 403 indicate aclear intent to admit all evidencethat can help produce afair and
accurate determination of factual issues. Judges are encouraged by KRE 403 to resolve their
doubts about admitting evidence on the side of admission.

Sep One: Relevance Defined

Evidenceisrelevant if it has any tendency to make afact “ of consequence” to the determination
of the case more or |ess probabl e than it would be without the evidence. If the evidenceisa“link
in the chain” of proof, it is relevant. Parson v. Commonwealth, Ky., 144 S. W. 3d 775 (2004).
Evidence that is even slightly probative satisfies the KRE 401 definition of relevancy. Blair v.
Commonwealth, Ky., 144 S.W. 3d 801 (2004). Evidencethat tendsto prove or disprove an element
of an offense or defensein criminal caseswill be deemed relevant. Harrisv. Commonwealth, Ky.
134 S. W. 3d 603 (2004). Determining relevancy isthefirst step in analyzing any evidence ques-
tion.

SepTwo: KRE 402

If evidence is relevant, it is admissible, unless excluded by statutes, court rules, or policies
established by federal and state constitutions. Relevant evidence can be excluded for a number
of public policy reasonsranging from constitutionally mandated exclusionary rules, to procedural
exclusionary ruleslike RCr 7.24 (9), to evidenceruleslike KRE 403. However, thefact that evidence
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was obtained in violation of a statute, standing alone, is not a ground for exclusion. Cook v.
Commonwealth, Ky., 129 S. W. 3d 351 (2004).

If evidenceisnot relevant within the meaning of KRE 401, it isnot admissible. KRE 402 makes no
exceptions. It is an absolute prohibition.

Sep Threet KRE 403 balancing

In Partin v. Commonwealth, Ky., 918 SW.2d 219, 222 (1996), the Supreme Court adopted Profes-
sor Lawson's method for determining whether relevant evidence should be excluded under KRE
403;

* Assess probative value of evidence;
* Assess harmful effects of evidence; and
¢ Determine whether prejudice substantially outweighs probative val ue.

A useful example of balancing is shown in Parson v. Commonwealth, Ky., 144 S.W. 3d 775 (2004).
In that case, the court commented that proof of a trace amount of cocaine in the defendant’s
system met the minimal KRE 401 definition of relevance in avehicular homicide case. But, the
court also observed, the judge might exclude such evidence if the government was unable to
establish adegree of impairment resulting from the cocaine trace.

Prg udicedefined
The legitimate probative force of the evidence does not count as prejudice. You must show
harmful effects above and beyond any legitimate probative value. Partin, p. 223.

Availability of other evidence

The availability of other means to prove the same point weighs against admission. U.S. v.
Merriweather, 78 F.3d 1070 (6th Cir. 1996). Similarly, ajudge may exclude onthe ground that the
proposed evidence is cumulative, that is, the same point has been established through introduc-
tion of other evidence. F.B. Ins. Co. v. Jones, Ky. App., 864 S.W.2d 929 (1993).

Effect of limitinginstruction

However, in all KRE 403 cases, the judge must consider whether the limiting instruction autho-
rized by KRE 105 may temper anticipated prejudice. If the instruction is unlikely to confine the
evidenceto its proper use, the judge may exclude the evidence entirely.

Toomuch time; collateral issues
The time it will take to present the evidence and the likelihood that it will lead the jury off to
collateral issues are legitimate reasonsfor exclusion.

SpecificApplicationsof Rule402

M otivationtotestify
Evidence tending to show the bias or interest of a witness in the outcome of the case is always
relevant and admissible. Primmv. Isaac, Ky., 127 S. W. 3d 630 (2004).

Victim Humanization Evidence

The Supreme Court continuesto maintain that such evidenceisrelevant and admissiblein homi-
cide cases despite the absence of a satisfactory explanation of how personal information about a
victim bears on an issue of consegquenceto thelitigation. In Wheeler v. Commonwealth, Ky., 121
S. W. 3d 173 (2003), the Court said that it helped explain the identity of the victim. In Soto v.
Commonwealth, Ky., 139 S. W. 3d 827 (2004), the Court merely held that it was relevant as
“background information.” Neither explanation makes sense. In homicide cases, the government
isrequired to provethat a*“ person” waswrongfully killed. A “person” isa“human being.” KRS
500.080(12). It does not matter who the person was. The only identity questioninacriminal case
istheidentity of the person who committed the crime. Also, KRS 532.055(1) requiresthejury to
find guilt or innocenceonly inthefirst phase of atrial. All information about the personality of the
deceased should be reserved for a sentencing phase. If the defendant attacks the character of the
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deceased during the guilt phase, the door to adulatory evidence may well be opened. But it
should not be opened by a case law exception to the Rules. KRE 102.

OpeningtheDoor/CurativeAdmissibility

In Thomasv. Greenview Hospital, Ky. App., 127 S. W. 3d 663 (2004), the court held that a party
who introduces incompetent evidence cannot complain if an opponent does the sameto rebut it.
Also Johnson v. Commonwealth, Ky., 105 S. W. 3d 430 (2003). In Norrisv. Commonwealth, Ky., 89
S.W. 3d 411 (2002), the court noted that a party did not have to object to the opponent’sintroduc-
tion of incompetent evidence in order to employ the curative admissibility rule to introduce
rebuttal evidence.

Whether Another WitnessisLying

A witness cannot be asked if another witnessislying. S. Clair v. Commonwealth, Ky., 140 S. W.
3d 510 (2004). In many cases, the veracity of another witness may well bear on an issue of
consequence asrequired by KRE 401. However, KRE 607, 608 and 609 already prescribethe means
to attack another witness's credibility. In any event, this question solicits an opinion that the
witnessis not qualified to give and which is not helpful to the jury, rendering it an inadmissible
opinion excluded by KRE 701.

Alternateper petrators/ Somebody elsedid it

In two recent cases, Beaty v. Commonwealth, Ky., 125 S. W. 3d 196 (2003), and Blair v. Common-
wealth, Ky., 144 S. W. 3d 801 (2004), the Supreme Court recognized the validity of the alternative
perpetrator defense. The theory isthat theidentity of the criminal actor isan essential element of
every case. . Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004). Becauseidentity isan issue
of consequence to the outcome of the case, KRE 401, and because Kentucky follows the slight
probative val ue approach to admissibility under KRE 402, any evidence tending to show that the
defendant was not the perpetrator is relevant and therefore admissible, subject to KRE 403 bal-
ancing. Beaty and Blair impose limitations on this defense, requiring ashowing that thereis some
likelihood that another person could have committed the offense charged.

Flight

Flight after the occurrence of acrimeis deemed “aways to be some proof of guilt.” Rodriguez v.
Commonwealth, Ky., 107 S. W. 3d 215 (2003). Obviously, the government must be ableto show a
link between the crime and the defendant to allow an inference that the defendant departed
because of hisrealization that he had violated the law and his wish to avoid capture.

Co-defendant’ sqguilty plea
It isimproper to introduce evidence of a co-defendant’s guilty plea during the prosecutor’s case
inchief at another defendant’strial. &. Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004)

SpecificApplicationsof Rule403

Gruesomephotos

Eldred v. Commonwealth, Ky., 906 S.W.2d 694, 704-05 (1994). Relevant photographsthat depict
the scene of the offense, illustrate the testimony of a witness, or have some other legitimate
evidentiary purpose, are relevant and therefore admissible unless their gruesome nature will so
incense or revolt the jury that it may decide the case on the basis of its anger or revulsion. This
rule assumes that the subject of the photo was not substantially altered. Adkins v. Common-
wealth, Ky., 96 S. W. 3d 779 (2003).

Even if the photos are admissible, the judge may limit the number and content of the photos that
are admitted as exhibits and shown to the jury. KRE 611(a); KRE 403.

Crime scene videos are not considered intrinsically more prejudicial than still photos. Mills v.
Commonwealth, Ky., 996 SW.2d 473 (1999); Wheeler v. Commonwealth, Ky., 121 S. W. 3d 173
(2003).
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Offerstogtipulate, and prior convictions

In Chumbler v. Commonwealth, Ky., 905 S.W.2d 488 (1995), the court held that a defendant
cannot stipulate away the parts of the Commonwealth’s case he does not want the jury to hear.
Thetheory isthat the government is permitted to present acomplete and unfragmented picture of
the crime and of the investigation of the crime. Adkins v. Commonwealth, Ky., 96 S. W. 3d 779
(2003). In Old Chief v. United Sates, 519 U.S. 172 (1997), the court held that ajudge abused his
discretion by refusing to allow a defendant to stipulate to aprior conviction (astatus element of
the charge against him) and instead admitting evidence of the prior conviction. The offer to
stipul ate does not make the evidenceirrelevant under KRE 402, but may render it more prejudicial
than probative under Rule 403. Old Chief is not a constitutional opinion and therefore is not
binding on Kentucky courts.

The Kentucky Supreme Court has little patience for this argument. Johnson v. Commonwealth,
Ky., 105 S. W. 3d 430 (2003). It is unlikely to prevail on appeal because of the double hurdles
imposed by the abuse of discretion standard of review and the appellate requirement of showing
that admission of the complained of evidence unfairly influenced thejury’sverdict. The placeto
make and win thisargument is at thetrial level.

McGuirev. Commonwealth, Ky., 885 S.W.2d 931, 938 (1994). At jury sentencing, KRE 403 may
preclude introduction of an undisturbed prior conviction only if the defendant can show the
conviction was without benefit of counsel.

Doubtful evidence

Occasionally judges say that evidence can be introduced “for whatever it's worth.” The judge
has a duty to know the worth of any evidence that might be admitted as well as the potential for
itsmisuse by thejury. Thejury isnever supposed to hear any evidencethat has not been carefully
analyzed. KRE 103 (c). KRE 403 requirescareful balancing, and KRE 611 (a) requiresthejudgeto
make the presentation of evidence effective for the ascertainment of the truth.

Rule404 Character evidenceand evidence of other crimes.

A. Character evidencegenerally.
Evidence of a person’scharacter or atrait of character isnot admissiblefor the pur pose of
proving action in confor mity therewith on aparticular occasion, except:

(1) Character of accused. Evidence of apertinent trait of character or of general moral
character offered by an accused, or by the prosecution torebut thesame;

(2) Character of victim generally. Evidenceof apertinent trait of character of thevictim of
thecrimeoffered by an accused, other than in a prosecution for criminal sexual con-
duct, or by the prosecution torebut the same, or evidenceof a character trait of peace-
fulnessof thevictim offer ed by the prosecution in ahomicidecasetorebut evidencethat
thevictim wasthefir st aggressor;

(3) Character of witnesses. Evidenceof thecharacter of witnesses, asprovided in KRE 607,
KRE 608, and K RE 609.

B. Other crimes, wrongs, or acts.
Evidenceof other crimes, wrongs, or actsisnot admissibleto provethecharacter of apersonin
order toshow action in confor mity therewith. It may, however, beadmissible:

(1) If offered for someother pur pose, such asproof of motive, opportunity, intent, prepara-

tion, plan, knowledge, identity, or absence of mistakeor accident; or

(2) If soinextricably intertwined with other evidence essential tothe casethat separation

of thetwo (2) could not be accomplished without seriousadver seeffect on the offering
party.
C. Noticerequirement.
Inacriminal case, if theprosecution intendstointroduce evidence pur suant to subdivision (b) of
thisruleasapart of itscasein chief, it shall givereasonablepretrial noticetothedefendant of
itsintention to offer such evidence. Upon failureof the prosecution to give such noticethe court
may excludetheevidenceoffered under subdivision (b) or for good cause shown may excusethe
failureto givesuch noticeand grant the defendant a continuance or such other remedy asis
necessary toavoid unfair preudicecaused by such failure.

NOTES

Rule 404

22



THE ADVOCATE \olume 27, No. 4

Summer 2005

COMMENTARY

PURPOSE/PREMI SE:

Rule 404 prohibits evidence tending to illustrate character for the purpose of proving a person
acted in keeping with that character. The rule acknowledgesthat jurors may tend to give character
evidence too much weight, disregarding or discounting more probative evidence. Where liberty
is at stake, it is considered better public policy to exclude this type of evidence even though
character evidence may have some probative value.

Character is a less probative form of habit evidence, which most jurisdictions —but not Ken-
tucky— recognize. Character evidenceislessreliable than habit evidence becauseit describesa
tendency rather than aninvariableresponse. Character indicatesto thejury that actionin confor-
mity ismorelikely, but does not afford areasonable basisfor determining how much morelikely.
Thus, there are strict limitations on its use.

With the exception of KRE 405, which detailshow character isto be proved when permitted, KRE
404 and the remainder of Article IV are public policy judgments by the Supreme Court and the
General Assembly that certain types of evidence need special handling, even when this evidence
isrelevant.

Rule404(a)

The plainlanguage of theruleidentifiesit asablanket prohibition against using character evidenceto
prove an act. Rule 404 applies only to the accused and the “victim.”

Rule 404 applies only when the character of the accused or the purported victim is relevant. If the
character of some other witness or person is relevant, this rule does not apply. The character of a
witness other than the accused or the victim may be attacked by the methodsin KRE 607, 608 and 609.

The accused may always introduce evidence of her own character or trait of character, when
relevant, to convince the jury sheis not the type of person who would perform the acts charged,
or at least not with the cul pable mental state alleged. Johnson v. Commonwealth, Ky., 885 S.W.2d
951, 953 (1994).

Prosecutor may not attack defendant’ schar acter except torebut

If, and only if, the defendant has put his character in issue, the prosecutor is allowed to rebut by
introduction of other evidence bearing on the defendant’s character. LaMastusv. Commonwealth,
Ky. App., 878 S\W.2d 32 (1994), is wrong to the extent it holds a defendant who appears as a
witnessis subject to character attack whether he puts his character at issue or not. Though KRE
608 and 609 allow attacks on credibility in general, it is extremely unlikely the draftersintended
KRE 405(a) to apply only to non-testifying defendants.

Theaccused may present relevant traitsof thevictim

The accused may also present evidence of arelevant trait of the “victim” of the crime except in
prosecutions for sexual offensesin which KRE 412 governs. The prosecution is entitled to rebut
the defendant’s attack. Hampton v. Commonwealth, Ky., 133 S. W. 3d 438 (2004). The general
character of the “victim” is not admissible under KRE 404 (a)(2). Sringer v. Commonwealth,
Ky., 956 S.W.2d 883, 892 (1997).

Okay torebut salf-defensewith peacefulnessof victim

In homicide cases, if the defendant claims self-defense or that the victim was the first aggressor,
the prosecution may introduce evidence of thetrait of peacefulnessto rebut the claim made by the
defendant. The Commonwealth ordinarily should not be permitted to engage in “anticipatory
rebuttal” by introduction of such evidence in the government’s casein chief. It becomesrelevant
only when the defendant attacks the deceased’ s character through cross examination of prosecu-
tion witnesses or introduction of evidence during the defense case. Saylor v. Commonwealth,
Ky., 144 S. W. 3d 812 (2004); Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003).
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M ethodsof proving character when per mitted

Opinion and reputation are the only methods by which the character of the accused or the victim
may be established under KRE 405. Blair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004). Charac-
ter of the deceased must be distinguished from the defendant’s fear of the deceased because in
the second instance particular incidents or threats of which the defendant has knowledge are
relevant to support the claim of fear and belief in the necessity of self defense. Because the
evidenceisaddressed to adifferent point, the defendant’s state of mind, KRE 405 does not apply.
Saylor v. Commonwealth, Ky., 144 S. W. 3d 812 (2004).

404(b)

PURPOSE/PREMI SE:

In Eldred v. Commonwealth, Ky., 906 S.W.2d 694, 703 (1994), the court held that other acts
evidenceisusually important on questions of corpusdelicti, identity, or mensrea. However, proof
that the defendant has done other similar bad acts is deemed more likely to mislead or over-
persuade the jury than reputation or opinion character evidence. Therefore, Kentucky KRE
404(b) isarule of general exclusionwith only certain specific exceptions. Sherroan v. Common-
wealth, Ky., 142 S. W. 3d 7 (2004). Uncharged misconduct evidence is presumed inadmissible
unless the proponent meets each part of athree-part test first set out in Bell v. Commonwealth,
Ky., 875 S. W. 3d 882 (1994). In Norrisv. Commonwealth, Ky., 89 S. W. 3d 411 (2002), the court
cautioned judges to follow Bell in every case and to “include in the record the reasons for its
finding on admissibility.”

Three-part balancingtest for admission of 404(b) evidence

1 Isthe other crime evidence relevant for some acceptable purpose other than to show criminal
disposition of the accused? There must be a legitimate issue which the other acts evidence ad-
dresses, such as motive, opportunity, intent, preparation, plan, knowledge, identity or absence of
mistakeor accident. Viresv. Commonwealth, Ky., 989 SW.2d 946, 948 (1999). Commonwesalthv.
Maddox, Ky., 955 SW.2d 718, 721 (1997) (cannot admit evidence on mere assertion it meetsthe
rule). The evidence must address a “fact of consequence’ to the disposition of the case. Bell v.
Commonwealth, Ky., 875 S\W.2d 882, 889 (1994); Danid v. Commonwealth, Ky., 905 S\W.2d 76, 78

(199).
2 Isthere sufficient proof the defendant committed the other act? Bell, p. 890.

Thestandardisrelatively low. The question iswhether the jury can reasonably conclude that
the act occurred and that the defendant was the actor. Huddleston v. United Sates, 485 U.S.
681 (1988). In Hampton v. Commonwealth, Ky., 133 S. W. 3d 438 (2004), the court observed
that it had adopted the standard of Dowling v. United Sates, 493 U.S. 342, (1990), thus
permitting use of actsfor which the defendant may previously have been tried and acquitted.
Thisis allowed because of the different standards of proof. A person is acquitted because a
jury cannot find beyond areasonabl e doubt. Under KRE 104, the judge has only to consider
the preponderance standard. Parker v. Commonwealth, Ky., 952 S.W.2d 209 (1997), holds
that an uncharged crime need not be proved by direct evidence.

Evidence of aprior conviction may not be used if adirect appeal is still pending. Common-
wealth v. Duvall, Ky., 548 S.W.2d 832 (1977); K. Clair v. Commonwealth, Ky., 140 S. W. 3d
510(2004).

3. Finally, doesthe potential for unfair prejudice substantially outweigh probative value? Bell,
p. 890. In Eldred v. Commonwealth, Ky., 906 S.W.2d 694, 703 (1994), the court held such
evidence should be admitted only where the probative value and the need for the evidence
outweigh itsunduly prejudicial effect.

Where value is slight and prejudice is great, the other acts should be excluded entirely.
Chumbler v. Commonwealth, Ky., 905 S.\W.2d 488, 494, (1995). Theeffectivenessof alimiting
instruction figures in the balancing process. Bell, p. 890.
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Remotenessin time
The judge ordinarily must consider the effect of temporal remoteness under the rule. Soto v.
Commonwealth, Ky., 139 S. W. 3d 827 (2004).

Toomuch detail

Because of the potential for unfair prejudice, the evidence of other acts should be limited to
showing that the other act occurred and that the defendant probably did the act. Brown v.
Commonwealth, Ky., 983 SW.2d 516 (1999), holdsthat excessive presentation of detailsisunduly
prejudicial.

Relevancefor someacceptablepur pose: thefor bidden inference

Evidence that shows nothing more than criminal propensity isnot admissible. Harrisv. Common-
wealth, Ky., 134 S. W. 3d 603 (2004). The“forbidden inference” isachainthat goeslikethis: the
prior act shows bad character; the defendant committed the prior act; a person of bad character is
likely to commit crimes; therefore the defendant, who committed the other act, also must have
committed the crime he is currently on trial for. The proponent of the evidence must show a
legitimate purpose for the evidence or it cannot be adduced before the jury.

Effect of gipulation

If a defendant stipulates one or more elements of the prosecutor’s case, i.e., admits identity or
admits a cul pable mental state, the need for other acts evidenceisgreatly reduced, perhapsto the
point that there is no material issue as to the conceded point. However, the Kentucky Supreme
Court has invariably held that a defendant is not entitled to “stipulate away” a part of the
prosecutor’s case. e.g., Furnish v. Commonwealth, Ky., 95 S. W. 3d 34 (2002). To some extent, the
policy isjustified by the prosecution’s burden of proof and the double jeopardy prohibition of
retrial after acquittal. However, there are other policy statements, notably KRE 102, KRE 403 and
KRE 611, that encourage evidence rulings based on considerations of time and fairness rather
than unjustified fears that ajury will acquit because the prosecutor was not allowed to present a
“live” witness to establish what a stipulation would do equally well. Trial level judges should
make their decisions on afair assessment of the need for evidence presented in a certain way in
the particular case.

A stipulation is a party admission under KRE 801A(b)(2), (3) or (4). The judge may treat the
admission as an adequate substitute for prejudicial other acts evidence because an admission is
more probative than an inference from previous conduct.

I nextricably interwoven acts

Inextricably intertwined acts are not excluded by 404(b) when other acts evidence is so interwo-
ven with the charged crime that mention of the other actsis unavoidable. Funk v. Commonwealth,
Ky., 842 SW.2d 476 (1993). An example iswhere a defendant bought crack cocaine with money
taken from the deceased in a murder case. To show that the defendant had recently come into
money, it was necessary to show where the money went. The drug buy was deemed sufficiently
interwoven. Furnish v. Commonwealth, Ky., 95 S. W. 3d 34 (2002). However, the interwoven acts
must be intertwined with evidence that is “essential” to the case so that exclusion of the other
acts would have a “serious adverse effect on the offering party.” [KRE 404(b)(2)]. Again the
proponent of the other acts evidence must show the relationship of the acts and how its case will
suffer serious adverse effects from exclusion.

“Reverse’ 404(b) evidence

Where the defense is that someone other than the defendant on trial is guilty of the crimes
charged (“alleged alternate perpetrator” defense), the court has held that the standard for admis-
sion under Rule 404(b) should belower. The main reason for exclusion isthe enhanced danger of
unfair prejudice to the defendant. Thisisless of aconcern where the other acts evidence tendsto
implicate someone not ontrial. Blair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004).
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SpecificApplications

Absenceof mistakeor accident

Parker v. Commonwealth, Ky., 952 S\W.2d 209 (1997): injuriessuffered by child victim prior to charged
offense, at times when left in defendant’s custody, admissible when defendant testified he did not
know how injuriesoccurred.

Habit

Pre-Rules Kentucky law excluded habit evidence and this, together with the failure to adopt
proposed rule 406 authorizing habit evidence, has been used to argue that habit is never admis-
sible. 1n Johnson v. Commonwealth, Ky., 885 S.W.2d 951 (1994), the court held that habit ques-
tions should be considered under KRE 404(b). In Sringer v. Commonwealth, Ky., 956 S.W.2d 883,
892 (1997), the Court has stated the failure to adopt a habit rule means the question of habit
should be addressed under KRE 401, 402, and 403. Thereisfurther discussion under KRE 406.

Flight

Flight can indicate consciousness of guilt when there is some link between the defendant’s
removal and the offense sufficient to allow areasonabl e inference that the defendant | eft because
hefeared detection or capture. Rodriguez v. Commonwealth, Ky., 107 S. W. 3d 215 (2003).

Threats

In Perdue v. Commonwealth, Ky., 916 S.W.2d 148, 154 (1995), the defendant’s threats against a
witnessindicated his consciousness of guilt. Threats before the charged act may bear on motive
aswell. Sherroanv. Commonwealth, Ky., 142 S. W. 3d 7 (2004). InJarvisv. Commonwealth, Ky.,
960 S.W.2d 466, 471-472 (1998), evidence of prior threatswithin 3-4 weeks of thekilling were* not
too remote” and qualified for admission.

Intent

Obviously, there must be a specific issue regarding intent for this exception to apply. Certainly,
offenses that require showing of the intentional culpable mental state, KRE 501.020(1), and de-
fenses tending to negate this culpable mental state (e.g., intoxication), give rise to evidence on
this point.

Moative

Other acts may illustrate motive. Tucker v. Commonwealth, Ky., 916 S\W.2d 181, 183 (1996),
upheld introduction of evidence of a prior robbery to show motive to kill a clerk in the charged
robbery. In Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003), and in Adkins v. Common-
wealth, Ky., 96 S. W. 3d 779 (2003), the court has said that evidence of adrug habit, together with
evidence of lack of funds, tends to show a motive to commit robberies or burglaries. Temporal
remoteness of the other actsis, of course, aconsideration. Soto v. Commonwealth, Ky., 139 S. W.
3d 827 (2004).

Marital infidelity/unconventional sex acts
Such evidenceisacharacter smear with little probative value. Smith v. Commonwealth, Ky., 904
S.W.2d 220, 222 (1995); Chumbler v. Commonwealth, Ky., 905 S.W.2d 488, 492 (1995).

| dentity, M odusOper andi

Evidence that reveals identity of the perpetrator by showing peculiar and striking similarities
between prior and current acts and by showing the acts are the “trademark” of the defendant.
Modus operandi evidence is subject to a “high” standard” for admission. Blair v. Common-
wealth, Ky., 144 S. W. 3d 801 (2004). Temporal remotenessisless of a concernin M. O. cases
because the basis for admission is the distinctive character of the acts. Commonwealth v. En-
glish, Ky., 993 S.W.2d 941, 944 (1999). Commonweal th v. Maddox, Ky., 955 S\W.2d 718, 721 (1997),
holds that for identity, proponent must show “reasonable similarity” between acts.
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Knowledge

In Muncy v. Commonwealth, Ky., 132 S. W. 3d 845 (2004), the court held that evidence of two prior
drug buyswas admissible to rebut the defendant’s claim that he did not know there were drugsin
his sofa and that someone must have planted them.

Opportunity

A means to prove identity, by proving defendant had opportunity to commit the charged crime,
e.g., that he committed another offense at the same location shortly before or after the charged
crime. No published Kentucky case satisfactorily illustrates this exception.

Plan

Thisis the most misunderstood purpose for other acts evidence. It should not be confused with
“common plan or scheme” which appearsin RCr 6.18 which governs the types of offenses that
may be joined in anindictment. RCr 6.18 appliesonly to thegrand jury.

In Commonwealth v. English, Ky., 993 S.W.2d 941, 944 (1999) the court explained the common
scheme or plan exception, and pointed out that proximity in timeis more essential to show com-
mon plan than to show modus operandi.

Plan, asused in KRE 404(b)(1), refersto two situations: (1) where several crimesare constituents
of alarger plan, the existence of which is proved by evidence other than the acts offered; and (2)
where a person devises a plan and uses it repeatedly to perpetrate separate but very similar
crimes.

Preparation

United Satesv. Nolan, 910 F.2d 1553 (7™ Cir.1990) (stealing car to use as getaway car in robbery);
United Sates v. Hill, 898 F.2d 72 (7" Cir. 1990) (obtaining marijuana seeds as preparation for
conspiracy to manufacture marijuana). There are no Kentucky cases on point.

Pattern of conduct, prior abuse

Bell v. Commonwealth, Ky., 875 S.W.2d 882, 889 (1994) discussed a pattern of conduct as a
ground of admission if the proponent showsthat the acts are so similar asto indicate areasonable
probability that the crimes were committed by the same person. How this differs from M.O. is
unclear. InJarvisv. Commonwealth, Ky., 960 S.W.2d 466, 470 (1998), the court held the Common-
wealth may show evidence of apattern of abusein homicide casesif incidents are not too remote,
and prior threatswithin 3-4 weeks of killing qualified.

List of usesisillustrative only
Thelist of purposesis not exhaustive. Any legitimate non-propensity purpose can justify admis-
sion of other acts evidence.

404(c)

Reasonablencticerequired
The defendant must have time to investigate proposed other acts evidence before, rather than during,
trial. Daniel v. Commonwealth, Ky., 905 S\W.2d 76, 77 (1995).

Theruledoesnot specify atimebeforetrial for notification. Reasonablenesswill vary with thetype of
evidence. If the proposed evidence involves acts outside the county that did not result in official
records, more time will be required than if the other act produced afelony conviction entered in the
same court two monthsbeforetrial.

What qualifiesasnotice

Therule does not require written notice. In Soto v. Commonwealth, Ky., 139 S. W. 3d 827 (2004), the
court madethispoint. A letter from the prosecutor is sufficient notice, but apolicereport inadiscovery
responseisnot. Gray v. Commonwealth, Ky., 843 SW.2d 895 (1992); Lear v. Commonwealth, Ky., 884
S.\W.2d 637 (1994); Daniel v. Commonwesalth, Ky., 905 SW.2d 76, 77 (1995).
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Actual notice
A defense motion in limine to exclude demonstrated that the defendant had actual notice of 404(b)
evidence. Bowling v. Commonwealth, Ky., 942 S\W.2d 293 (1997).

Excluson
Exclusionisnot the only remedy provided for by therule. But inthe absence of asatisfactory excuse
for failure to give notice exclusion should be the standard remedy.

Openingthedoor, rebuttal

Thenoticerequirement isexpresdy limited to other actsevidenceintended for the case-in-chief. If the
defendant opens the door during cross-examination, or by introducing evidence, the Commonwealth
may rebut by putting on evidence to deny or explain, but only to the extent necessary to counter the
defendant’s evidence.

Reminder

Do not rely onageneral motioninlimineto preserve 404(b) objections. Tucker v. Commonwealth, Ky.,
916 S\W.2d 181 (1996). A continuing objectionisalsorisky. Lickliter v. Commonwealth, Ky., 142 S.W.
3d 65 (2004). Bespecific.

Rule405 M ethodsof proving char acter.

(@ Reputation or opinion. In all casesin which evidenceof character or atrait of character of a
person isadmissible, proof may bemadeby testimony asto general reputation in thecommu-
nity or by testimony in theform of opinion.

(b) Inquiry on cross-examination. On cross-examination of acharacter witness, it isproper to
inquireif thewitnesshasheard of or knowsabout relevant specificinstances of conduct.
However, no specificinstance of conduct may bethe subject of inquiry under thisprovision
unlessthe cross-examiner hasafactual basisfor the subject matter of theinquiry.

(c) Specificinstancesof conduct. In casesin which character or atrait of character of aperson
isan essential element of a charge, claim, or defense, proof may also be made of specific
instancesof that per son’sconduct.

COMMENTARY

PURPOSE/PREMISE:

Prejudice inevitably flows from the sel ective presentation of negative incidents from a person’s
past. The purpose of Rule 405 isto define and limit the methods of proving character in order to
[imit that prejudice.

(a) Under KRE 405(a), character may be proved by two methods, reputation or opinion. In Purcell
v. Commonwealth, Ky., 149 S. W. 3d 382, 399 (2004), the court adopted L awson’ s observation that
adoption of only two methods of proving character amounted to an implied prohibition of intro-
duction of particular actsto prove action in conformity with character. However, when the issue
isfirst aggressor or self defense, specific instances are permitted under KRE 404(a). Saylor v.
Commonwealth, Ky., 144 S. W. 3d 812 (2004).

(b) Both reputation and opinion are forms of lay opinion evidence that might otherwise be gov-
erned by KRE 402 and KRE 701. Reputation isthe witness's estimate of what other peoplein the
community think. Opinion under thisruleis personal opinion. Obviously, ajury isnot goingto be
impressed by either form of evidenceif an adequate basis of personal knowledgeisnot laid. Thus,
whileneither KRE 405 nor KRE 602 requiresaformal foundation showing the basis of knowledge,
thisis one instance in which the foundation should be laid carefully and thoroughly. *“Commu-
nity” means those persons likely to know something about the person whose character is at
issue. The word does not necessarily describe a geographical location.

(c) Cross examination under Subsection (2) islimited to “relevant” specificinstances of conduct.
The questioner must have a“factual basis’ for the subject matter of theinquiry. Thisrequirement
parallelsthe attorney’ s ethical duty under SCR 3.130(3.4)(€).
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(d) Specificincident cross examinationisto “test the knowledge and credibility of thewitness’ to
show whether the witness knows enough about the person for the jury to credit hisopinion. U.S.
vs. Monteleone, 77 F.3d 1086, 1089 (8th Circuit, 1996).

(e) The cross examiner must have a good-faith belief that the incident occurred and that the
witness would probably have known about it. Questions about events essentially private in
nature cannot test the accuracy, reliability, or credibility of awitness. Such incidents are irrel-
evant. Monteleone, p. 1090.

(f) Particularly when the character of the defendant is under examination, introduction of prior
negative acts creates the same type of prejudice condemned by KRE 404(b). Although KRE
405(b) allows thistype of cross-examination, the jury must be admonished to limit its use to the
proper purpose - reflection on the credibility of the witness.

(g) If the witness has not heard of the specific incident, there is no legitimate basis for further
impeachment by proving the event occurred or the witness is lying about not hearing about it.
Such aninquiry is“collateral” as an attempt to impeach an answer to an impeachment question,
which may or may not bear on an issuein the case.

(h) In Sherroan v. Commonwealth, Ky., 142 S.W. 3d 7 (2004), the court held that in criminal cases
itisalmost unheard of for character to be an element in the charge or adefense. Thus, KRE 405(c)
should not figure in too many criminal cases.

Rule406 (Number not yet utilized.)

PURPOSE/PREMI SE:
This number was assigned in the 1989 draft to a rule authorizing introduction of habit evidence.
Therulewas not adopted in 1992. However, the failure to adopt a habit rule means the question
of habit might be addressed under KRE 401, 402, and 403. Sringer v. Commonwealth, Ky., 956
S.\W.2d 883,892 (1997).

(a) Habit is defined as a person’s regular conduct in response to a particular situation. Sherroan
v. Commonwealth, Ky., 142 S.W. 3d 7 (2004). Kentucky common law excludesthe introduction of
habit evidence to prove action in conformity with the habit. Thomas v. Greenview Hospital, Ky.
App., 127 S. W. 3d 663 (2004).

(b) Recently, anumber of cases have discussed habit. In Burchett v. Commonwealth, Ky., 98 S. W.
3d 492 (2003), a plurality of the court retained the traditional ban on habit evidence. &. Clair v.
Commonwealth, Ky., 140 S. W. 3d 510 (2004). In Brooksv. LFUCG, Ky., 132 S. W. 3d 790 (2004), the
court felt constrained to note that the ban on habit evidence did not preclude reliance on business
custom in casesinvolving introduction of records under KRE 803(6).

(c) Thereare somerulesthat informally permit habit evidence. The* signature/M.O.” exceptionto
KRE 404(b) comesto mind immediately, as does the prior sexual relationship exceptionin KRE
412(b)(1)(A). However, they differ from habit as historically understood because they involve
specific examples of repetitive activity. Habit evidenceisundesirable becauseit usually devolves
to a witness's opinion that the defendant or the prosecuting witness invariably acted a certain
way in certain situations. In practice, the large number identical responses needed to establish a
basisfor the jury’s inference of an invariable response would run afoul of the KRE 403 or KRE
611(a) ban on excessive consumption of time.

Rule407 Subsequent remedial measures

When, after an event, measures are taken which, if taken previously, would have made an injury
or harm allegedly caused by the event lesslikely to occur, evidence of the subsequent measures
isnot admissibleto prove negligence in connection with the event. Thisrule doesnot requirethe
exclusion of evidence of subsequent measures in products liability cases or when offered for
another purpose, such as proving ownership, control, or feasibility of precautionary measures, if
controverted, or impeachment.
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COMMENTARY

PURPOSE/PREMI SE:

Thisrulereflectsapolicy judgment that it is more advantageous to society to encourage repair or
improvement measures by excluding mention of them at trial than to allow a party to argue the
repair or improvement isan admission theitem or premiseswere dangerous. Therulecanapply in
casesin which afailureto perceive arisk [reckless/wanton culpable mental state] isan element.
An example: repairs made to acar’s brakes after involvement in an accident resulting in adeath.
The action need not occur immediately after the event. Metropolitan Property and Casualty
Insurancev. Overstreet, Ky., 103 S. W. 3d 31 (2003).

Ownership or control, impeachment: A party may use subsequent repair, improvement, or change
to show “ownership or control.” Theinferenceisthat only the owner or person in control would
undertaketo repair the car.

Another possible use isimpeachment. Of course, these matters must be “at issue” and also must
be “of consequence to the determination of the action.”

A limiting instruction will be necessary in the case of impeachment.

Rule408 Compromiseand offer sto compromise.

Evidenceof

(1) Furnishingor offeringor promisingtofurnish; or

(2) Acceptingor offeringor promisingto accept avaluable consider ation in compromising or
attemptingto compromisea claim which wasdisputed asto either validity or amount, isnot
admissibleto proveliability for or invalidity of theclaim or itsamount. Evidenceof conduct or
statements made in compromise negotiationsislikewise not admissible. Thisrule doesnot
requiretheexclusion of any evidence other wise discover able mer ely becauseit ispresented in
the cour se of compromise negotiations. Thisrulealso doesnot require exclusion when the
evidenceisoffered for another purpose, such asprovingbiasor preudiceof awitness, negativ-
ing a contention of undue delay, or proving an effort to obstruct a criminal investigation or
prosecution.

COMMENTARY

PURPOSE/PREMISE:

The rule seeks to encourage compromise and settlement by preventing later use of an offer to
compromise (or discussionsleading up to the offer) asan admission of guilt or liability. However,
therule does not preclude admission for some other purpose. God's Center Foundation v. LFUCG,
Ky.App., 125 S. W. 3d 295 (2003). Thus, such evidence is avail able to show the bias or prejudice
of awitness [the inference being the witnessistestifying because not offered enough to compro-
misethe claim] or an attempt to obstruct criminal investigation or prosecution [an attempt to buy
off thewitness]. Therule operates much like KRE 410 doesfor pleabargaining.

Rule409 Payment of medical and similar expenses.

Evidenceof furnishing or offering or promisingto pay medical, hospital, or similar expenses
occasioned by an injury isnot admissibleto proveliability for theinjury.

COMMENTARY

PURPOSE/PREMI SE:

This rule insulates an offer or attempt to ameliorate harm from being used against the party by
creating an inference of guilty knowledge. Therule protects offersto pay, or payment of, medical
or similar expenseswhich may or may not include payment for pain and suffering.
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Rule410 Inadmissbility of pleas, pleadiscussons, and related statements.

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal
proceeding, admissible against the defendant who made the plea or was a participant in the plea
discussions:

(1) Anpleaof guilty which waslater withdrawn;

(2) Apleaof nolocontenderein ajurisdiction accepting such pleas, and apleaunder Alfordv.
North Carolina, 394 U.S. 956 (1969);

(3) Any statement madein the cour se of formal plea proceedings, under either state proce-
duresor Rule 11 of the Federal Rules of Criminal Procedure, regarding either of the
foregoing pleas; or

(4) Any statement madein the cour se of plea discussionswith an attor ney for the prosecuting
authority which do not result in a plea of guilty or which result in aplea of guilty later
withdrawn. However, such astatement isadmissible:

(a) Inany proceedingwherein another statement madein the cour se of thesamepleaor
pleadiscussionshasbeen introduced and the statement ought in fair nessbe consid-
ered contempor aneoudy with it; or

(b) Inacriminal proceedingfor perjury or falsestatement if the statement wasmadeby
thedefendant under oath, on therecord and in the presence of counsel.

COMMENTARY

PURPOSE/PREMI SE:

To facilitate the necessary preliminary discussions, Rule 410 insulates the defendant from later
use of withdrawn guilty pleas, nolo contendere, and Alford pleas, statements made at the entry of
such pleas, and statements made in bargaining for a plea that did not take place or was later
withdrawn. Obviously, pleas that are never withdrawn are not exempted by this rule. Porter vs.
Commonwealth, Ky., 892 SW.2d 594, 597 (1995).

Plea discussions are defined as discussions in advance of the time of pleading “with a view
toward agreement” under which the defendant enters apleain exchange for charge or sentencing
concessions. Roberts vs. Commonwealth, Ky., 896 SW.2d 4, 5 (1995). The test to determine
when plea discussions take place focuses first on the accused’'s actual and subjective expecta-
tions that he was negotiating a bargain at the time of the discussion and second on whether the
defendant’s expectationswere reasonablein light of all the objective circumstances. Roberts, p.6.
Therule appliesto discussions held before or after formal charges arefiled. Roberts, p.6.

With acounty attor ney

Literal reading of the rule limits plea discussions to those conducted between the accused and
“an attorney for the prosecuting authority.” Because KRS 15.700 providesfor aunified prosecutorial
system, discussions with a county attorney in a felony case should be protected because both
county and commonwealth attorneys are attorneys for the prosecuting authority.

With apolicedetective

In Robertsvs. Commonwealth, Ky., 896 S\W.2d 4, 6 (1995), the Supreme Court held that adefendant’s
statements during plea discussions with a police detective acting with the express authority of
the commonwealth attorney would be protected by thisrule.

SpecificApplications

Admissionsagainst interest

The rule precludes use of pleas and discussions as admissions against interest which might
otherwise be authorized under KRE 801A(b). Pettiway vs. Commonwealth, Ky., 860 S.W.2d 766,
767 (1993).

Satementsmadeduringwithdrawn or Alfordpleas
The rule excludes the defendant’s statements during the taking of a withdrawn guilty pleaor an
entered Alford or nolo plea. LFUCG v. Smolic, Ky., 142 S. W. 3d 128 (2004).
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DuringaPSl investigation

In Roberson vs. Commonwealth, Ky., 913 S.W.2d 310, 316 (1994), the court suggested that state-
ments made to officers conducting PSI investigations might be covered by the ruleif the pleais
later withdrawn.

KRS 532.055 or KRS 532.080 hearings

The rule does not preclude the use of Alford or nolo contendere pleas as evidence of prior
convictionsin KRS 532.055 or KRS 532.080 hearings. Theruleisaddressed to statements made
by the defendant, not to criminal convictions.

Sentencing

Pettiway vs. Commonwealth, 860 S.W.2d at p.767 and Whalen vs. Commonwealth, Ky.App., 891
S.W.2d 86, 89 (1995) authorize usein sentencing, despitethefact such useiscertainly an admis-
sion, aswell as evidence of the judgment of the court which entered them [KRE 801 A(b)(1) and

KRE803(22)].

Perjury
If the defendant is tried for perjury, false statements made under oath, on record, and in the
presence of counsel, plea statements may be admitted.

Policeand prosecutor snot protected

Thisrule existsfor the protection of the criminal defendant only. The rule provides no exemption
for statements by agents of the commonwealth either in plea discussions or at the pleas them-
selves. Statements by the police or prosecutors, if relevant, could be introduced as party admis-
sions pursuant to KRE 801 A(b)(2), (3) or (4). However, KRE 410 (4)(a), aspecia application of the
rule of completeness, would allow the prosecution to introduce other parts of the plea or plea
discussions that “ought in fairness be considered contemporaneously with it.” Use of prosecu-
tion statementsis an available but risky tactic.

Rule411 Liability insurance.

Evidencethat a person wasor wasnot insured against liability isnot admissibleupon theissue
whether the per son acted negligently or otherwisewrongfully. Thisruledoesnot requirethe
exclusion of evidence of insuranceagainst liability when offered for another purpose, such as
proof of agency, owner ship, or control, or biasor prejudiceof awitness.

COMMENTARY

PURPOSE/PREMI SE:

This rule primarily supports the public policy of mandatory insurance for automobiles and en-
courages insurance for other purposes. It does so by denying a party the inference that the
adverse party’s insurance or failure to insure against a possible risk is evidence of negligent or
wrongful conduct.

Can applyincriminal case
Justicev. Commonwealth, Ky., 987 SW.2d 306, 314 (1998) Theruleappliesin criminal cases.

Exceptions

Ownership, agency, or control of property: Proof of insurance is circumstantial evidence of
ownership, agency, or control of property because KRS 304.99-060 requiresthe owner or operator
of amotor vehicleto maintain insuranceon it or face criminal penalties. However, if thereis other
evidence to prove these points, the policies underlying thisrule and KRE 403 counsel exclusion.

Biasor prejudice

Proof that a person isinsured may be circumstantial evidence of bias or prejudice of that person
asawitness on the theory that the insured person will testify as he believes hisinsurable interest
dictates.

Limitinginstruction
If evidence of insuranceisintroduced over KRE 403 objection, alimiting instruction is necessary.
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Rule412 Rapeand similar cases-
Admissibility of victim’schar acter and behavior.

(@ Evidencegenerally inadmissible. Thefollowing evidenceisnot admissiblein any civil or
criminal proceedinginvolving alleged sexual misconduct except asprovided in subdivisions
(b)and (c):

(1) Evidenceofferedtoprovethat any alleged victim engaged in other sexual behavior.

(2) Evidenceofferedtoproveany alleged victim’ssexual predisposition.

(b) Exceptions:

(1) Inacriminal case thefollowing evidenceisadmissible, if otherwiseadmissibleunder
theserules:

(A) evidenceof specificinstancesof sexual behavior by thealleged victim offered to
provethat aper son other than theaccused wasthe sour ceof semen, injury, or other
physical evidence;

(B) evidenceof specificinstancesof sexual behavior by thealleged victim with respect
totheper son accused of the sexual misconduct offered by the accused to prove
consent or by the prosecution; and

(C) any other evidencedirectly pertainingtotheoffensechar ged.

(2) Inacivil case, evidenceoffered to provethesexual behavior or sexual predisposition of
any alleged victim isadmissibleif it isotherwiseadmissibleunder theserulesand its
probativevaluesubstantially outweighsthedanger of harm toany victim and of unfair
pre udicetoany party. Evidenceof an alleged victim’sreputation isadmissibleonly if it
hasbeen placed in controver sy by thealleged victim.

(c) Proceduretodetermineadmissibility.

(1) Apartyintendingtooffer evidenceunder subdivision (b) must:

(A) fileawritten motion at least fourteen (14) daysbeforetrial specifically describing
theevidenceand stating the pur posefor which it isoffered unlessthe court, for
good causerequiresadifferent timefor filing or permitsfilingduringtrial; and

(B) servethemotion on all partiesand notify thealleged victim or, when appropriate,
thealleged victim’ sguar dian or representative.

(2) Beforeadmitting evidenceunder thisrulethecourt must conduct ahearingin camera
and afford thevictim and partiesaright toattend and be heard. Themotion, related
papers, and therecord of thehearing must be sealed and remain under seal unlessthe
court ordersotherwise.

COMMENTARY

PURPOSE/PREMI SE:

The purpose of this rule is to make sure that the prosecuting witness is not put on trial by the
defense through admission of evidencethat islargely irrelevant to the ultimate issue in the case,
whether the defendant is guilty or innocent of the charge. Anderson v. Commonwealth, Ky., 63 S.
W. 3d 135 (2001). It was adopted to break the hold of avestigial practice, primarily in rape cases,
inwhich the chastity of an adult femal e was deemed relevant to “the reasonabl eness of her story”
and in which instances of prior “unchastity” were considered powerful evidence bearing on this
point. Roberson’s New Kentucky Criminal Law and Procedures, 2 Ed., p.779-784 (1927). How-
ever, the drafters of the rule also had to recognize that the credibility of the prosecuting witness
in a sex offense case must be tested. A defendant also has a constitutional right to present
evidence. The rule attempts to strike a balance between the defendant’s right to confront the
witness and to present adefense and the need to shield the jury from a parade of salacious details
about the prosecuting witness that may distract them from the issues of the case. At bottom, the
ruleisatacit recognition that, evenin the 21% Century, ajury’srepugnance at the sexual activities
of the purported “victim” may be more persuasive than the other evidence that may be adduced.
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Aruleof exclusion

The rule prescribes rigid procedural steps which must be taken to introduce evidence on the
limited subjectswhich therule permits. Like KRE 404 and KRE 802, Rule 412 isaruleof general
exclusion, subject to three exceptions. Garrett v. Commonweal th, Ky., 48 S. W. 3d 6 (2001). Thus,
the proponent of evidence bearing on the sexual history of the prosecuting witness must show
that the proposed evidence meets the conditions of one or more of the three exceptions.

Witnessreputation, others opinion
KRE 412(a) explicitly precludesintroduction of evidence of prior sexual behavior or predisposi-
tion. This necessarily includes reputation and opinion evidence as well as specific acts.

I dentification of semen, causeof injuries

KRE 412(b)(1)(A) authorizesintroduction of evidence at acriminal trial of past sexual behavior
with othersfor specific purposes, i.e., identification of the donor of the semen and other physical
evidence and to show a cause of injuries not attributable to the defendant.

Sex with theaccused, consent

KRE 412(1)(B) permits proof of specific acts of sexual behavior with the accused as evidence of
consent. In cases where the prosecuting witness is deemed legally incapable of giving consent,
such evidence would beirrelevant.

Other evidencedirectly pertaining

KRE 412(b)(1)(3) isacatch-all that allowsintroduction of other sexual behavior pertaining directly
to the act charged. Other actsmust be“directly” relevant. One obvious exampleismistake of age,
an affirmative defense established by KRS 510.030. Presumably, knowledge of the sexual history
of the prosecuting witness with others could be the basis of a defendant’s reasonable belief that
the witness was capable of consent or was of age.

Rapeshield doesnot alwaysapply

A defendant was denied the right to a fair trial and the right to present a defense when the trial
court excluded evidence of prior sexual contact between the complaining witness, who was under
age, and her brother without first determining the relevance of such evidence. Barnett v. Com-
monwealth, Ky., 828 S.W.2d 361 (1992). If the physician in Barnett had known of the victim's
ongoing sexual conduct with her brother, the physician might not have branded the defendant as
the assailant. A medical finding of frequent sexual activity by the child victim in Barnett estab-
lished the relevance of evidence that the perpetrator was one other than the person charged.

When achild isconcocting, fabricating, or transferring

Where there is a substantial possibility that a child victim may be “concocting” a charge related
to sexual behavior or “transferring” an accusation of something that may have actually happened
but with someone el se, due process and fundamental fairness require that a defendant is entitled
to present evidence to show fabrication. Mack v. Commonwealth, Ky., 860 S.\W.2d 275, 277 (1993).
In other wordswhere it appears achild victim may be fantasizing or fabricating astory, or accus-
ing the wrong person, the victim’s rights (in the Mack case, privacy rights) must give way to the
defendant’s rights under the state and federal Constitutionsto afair trial, including the right to
confront witnesses.

Prior falseallegations

The rule in Kentucky is that accusations made by the prosecuting witness against others are
admissiblein asex offensetrial only if they are” demonstrably false.” If thisfirst conditionismet,
the judge must engage in KRE 403 balancing. Berry v. Commonwealth, Ky. App., 84 S. W. 3d 82
(2002).
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Rebuttal of inferenceof child’signorance

Many jurisdictions agree that prior sexual experience of ayouthful victimisrelevant and admis-
sibleto rebut the inference that a victim could not describe the sexual crime alleged if the defen-
dant had not committed the actsin question. Satev. Budis, 593 A.2d 784, 791-792 (N.J. 1991)(cit-
ing cases with similar holdings from Arizona, Maine, Massachusetts, Nevada, New Hampshire,
New York and Wisconsin aswell asnumerous|aw review articles)

Per sonal Knowledge Required
A witness with no personal knowledge of any prior consensual acts cannot testify under therule.
Hall v. Commonwealth, Ky., 956 S.W.2d 224, 226 (1997).

Timing and contentsof motion

KRE 412(c)(1)(A) requires a defendant wishing to introduce evidence of prior sexual conduct to
fileawritten motion 14 days before the scheduled first day of trial, although the judge may allow
later filing for new evidence not discovered by due diligence or theraising of anew issue. In the
motion, the defendant must specifically describe the evidence sought to be admitted and must
identify the purpose for which introduction is sought.

Notice

The moving party must serve the motion on all other parties to the action and must serve a copy
on the witness or the witness's guardian. Service of the motion isnot a substitute for a subpoena.
If youwant awitness at the hearing, you must comply with RCr 7.02.

Hearing

KRE 412 (¢)(2). Thejudge must conduct a hearing before admitting any evidence that might come
under thisRule. The alleged victim and the parties must be given the opportunity to attend and to
be heard. Presumably, the prosecuting witness may appear with counsel at the hearing.

Subsection (2) does not prescribe any particular procedure at the hearing. Therefore, the defen-
dant may call the prosecuting witness or any other witness.

If the judge finds that the evidence qualifies under the rule and that the probative value is not
outweighed by the danger of unfair prejudice, the evidence is admissible. Berry v. Common-
wealth, Ky. App., 84 S. W. 3d 82 (2001).

Becausein most casesthe admissibility of evidencewill be determined pre-trial, it may bewell to
ask thejudgefor awritten ruling. KRE 103(d).

In criminal cases, ordinary KRE 403 balancing applies. Once the proponent qualifies relevant
evidence under thisrule, KRE 403 favors admission unless the potential for misuse substantially
outweighs the probative value of the evidence.

Usingrecord of hearing for impeachment, substantive evidence

KRE 412(c)(2) mandates sealing of the record of the hearing unless the judge rules otherwise.
Obviously, the record of the hearing in chambers could be used to impeach the prosecuting
witnessat trial. [KRE801A(a)(1); 106] If the prosecuting witness sufferslossof memory at trial
but testified on that subject at the hearing, the video tape or transcript might be introduced as
substantive evidence under KRE 801 A(a)(1), 804(a)(3), and 804(b)(1). However, until thejudge
authorizes such use, the record remains unavailable.

Roleof theattor ney for the Commonwealth

It isimportant to keep in mind that the attorney for the Commonweal th represents the government
incriminal cases. KRS 15.725; SCR 3.130(1.13). Therefore, the prosecutor isnot the lawyer for the
prosecuting witness at the hearing prescribed by Subsection (c)(2). The government’s lawyer
should be limited to explaining how the introduction of the proposed evidence will deny hisclient,
the government, afair trial, not how it will affect the prosecuting witness. i
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ARTICLE V: PRIVILEGES

Thisisthe most involved article of the rules because of the number of exceptions that are con-
tained in each of the privileges that follow. Not every privilege has been incorporated into the
Rulesof Evidence. ArticleV privilegesare meant to apply in proceedingsin the Court of Justice,
and therefore privileges that are found outside the rules, while applicable to court proceedings,
will also be applicablein any other government proceeding. Privileges may befound throughout
the Kentucky Revised Statutes, KRS Chapter 421, and Chapter 194 for CHR records or Chapter 61
for records not falling under the open records law.

Privileges are construed narrowly because they are exceptionsto the KRE 501 duty to testify and
because they often keep relevant evidence from thejury. However, the enactment of privilegesin
thefirst placeisarecognition both by the Supreme Court and by the General Assembly that there
are some areas of communication that should be private. The General Assembly and the Supreme
Court, by adopting rules of privilege, already have balanced the pros and cons of keeping certain
evidence from juries. Neither attorneys nor trial judges should attempt to undermine the policy
expressed inthe privileges. In many instances, there will be no question that aclaimed privilege
applies or does not apply. However, for the many instances in which there may be a question,
courts should not presume against the claimant. Rather, the court should make an even-handed
determination and should require the opponent of the privilege to show why it should not be
indulged. Sidhamv. Clark, Ky., 74 S. W. 3d 719 (2002).

Rule501 General rule.

Except asotherwiseprovided by Constitution or statuteor by theseor other rulespromulgated
by the Supreme Court of Kentucky, no person hasaprivilegeto:

Refusetobeawitness;

Refuseto discloseany matter;

Refuseto produceany object or writing; or

Prevent another from beingawitnessor disclosingany matter or producing any object or writ-

ing.

COMMENTARY

PURPOSE/PREMI SE:

Any person properly summoned to the witness stand under RCr 7.02 or KRS 421.190 cannot
lawfully refuseto be awitness, refuse to disclose any “matter” or refuse to produce any object or
writing unless that person claims a privilege under the Federal or Kentucky Constitutions or
Kentucky statute or court rule. Therule clearly impliesthat the courts cannot create common law
privileges. Sidhamv. Clark, Ky., 74 S. W. 3d 719 (2002). No person may prevent another from
being awitness or disclosing any matter or producing any object or writing unless that person is
privileged to do so. Although thereisno penalty attached to thisrule, KRS Chapter 524 provides
criminal penaltiesfor tampering with, intimidating, or bribing awitness. KRE 804(b)(5), effective
July 1, 2004, authorizesintroduction of hearsay statements of awitnesswho isunavailableat trial
because of a party’s interference.

(a) Keepin mind thisrule appliesonly when therules apply, that is, in proceedingsin the Court of
Justice. KRE 101; KRE 1101(a)(c). Production of evidenceisstill governed by the discovery and
subpoenaducestecum provisions of Chapter 7 of the Criminal Rules. However, the privileges set
out intherest of ArticleV apply at any point of any proceeding, including disclosure of informa-
tion in discovery.
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(b) KRE 501 does not apply to court proceedingsin which the Rules of Evidence do not apply.
KRE 1101(c) providesthat privileges are available at al court proceedings, while KRE 1101(d)
provides that the rules other than privileges do not apply in non-trial settings. KRE 501 can
hardly be considered aprivilege. Therefore, KRE 501 does not apply except at trial in chief orin
those proceedings, likejury sentencing, inwhich therulesapply. RCr 7.02 providesthe means of
getting a person before the court to testify at a pretrial or sentencing hearing. Once the person is
inthe courtroom, KRS 421.190 authorizesthe judgeto compel testimony. Therefore, aperson who
does not wish to testify at a proceeding where the Rules of Evidence do not apply still hasto do
s0. Thelegal authority for compulsion comes from a different source.

(c) Thisanalysis does not apply to grand jury testimony because RCr 5.12 expressly authorizes
the grand jury to seek acourt order to compel testimony.

(d) Because depositions under RCr 7.12 are not excluded from the application of the Rules of
Evidence under KRE 1101(d), KRE 501 applies and awitness may be compelled to testify at a
deposition, absent a privilege.

(e). Morrow V. B, T, & H, Ky., 957 SW.2d 722 (1997), discusses the work product privilege. CR
2602

(f). Weaver v. Commonwealth, Ky., 955 S.W.2d 722, 727 (1997), disallowed aclaim that asurveil-
lance privilege exists in favor of the Commonwealth. KRE 501 precludes the creation of any
“common law” privileges.

(9)- Thereisalegitimate argument that acriminal defendant does not have aright to testify under
Section 11 of the Constitution because the common law at the time the language wasfirst adopted
deemed the defendant an incompetent witness. However, the constitutional issue is unimportant
because thereis afederal constitutional right and because KRE 601 makes “every person” who
satisfiesthefour requirements of KRE 601(b) acompetent witness. Also, KRS 421.225 permitsthe
defendant to testify upon his request to do so. In Florence v. Commonwealth, Ky., 120 S. W. 3d
699 (2003), the court held that if ajudge hasreason to believethat adefendant’ swaiver of theright
to testify is not knowing and voluntary, the judge must inquire on his own motion.

(g)- Occasionally, courts conflate privilege with immunity. In Overstreet v. Overstreet, Ky. App.,
144 S.W. 3d 834 (2003), the court identified a“ judicial privilege” in atort case. The plain language
of KRE 501 forbids creation of common law privileges. It isclear that the court was describing a
form of immunity fromtort liability rather than atrue privilege.

Rule502 (Number not yet utilized.)

PURPOSE/PREMI SE:

The so-called “ honest eavesdr opper rule” wasdropped from the proposal in 1992. 1t would have
allowed a person who overheard privileged communicationsto testify. More important, it would
have allowed an adverse party to compel testimony by the eavesdropper concerning the commu-
nication as long as the communication was obtained “legally.”

Thefailureto adopt thisrulein 1992 does not mean evidenceinadvertently overheard is necessar-
ily excluded: KRE 509 imputes awaiver of privilege to a person who intentionally or carelessly
permits a third party to overhear an otherwise privileged conversation. And the requirement of
“confidentiality,” written into the privileges, presumesthat the claimant did not intend for others
to hear the communication.
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Rule503 Lawyer-client privilege.

A. Definitions,Asused in thisrule

1. “Client” meansaperson, includingapublic officer, cor poration, association, or other orga-
nization or entity, either publicor private, whoisrendered professional legal servicesby a
lawyer, or who consultsalawyer with aview to obtaining professional legal servicesfrom
thelawyer.

2. “Representativeof theclient” means:

(A) A person having authority to obtain professional legal services, or to act on advice
thereby rendered on behalf of theclient; or

(B) Any employeeor representative of the client who makes or receivesa confidential
communication:
(i) Inthecour seand scopeof hisor her employment;
(i) Concer ning the subject matter of hisor her employment; and
(iii) To effectuatelegal representation for theclient.

3. “Lawyer” meansaperson authorized, or reasonably believed by theclient tobeauthorized to
engagein thepracticeof law in any stateor nation.

4. “Representativeof thelawyer” meansa per son employed by thelawyer toassist thelawyer in
rendering professional legal services.

5. A communication is“ confidential” if not intended to bedisclosed tothird per sonsother than
thosetowhom disclosureismadein furtherance of therendition of professional legal ser-
vicestotheclient or thosereasonably necessary for thetransmission of thecommunication.

B. General ruleof privilege

A client hasaprivilegetorefusetodiscloseand to prevent any other person from disclosing a

confidential communication madefor the purpose of facilitating ther endition of professional

legal servicestotheclient:

(1) Between theclient or arepresentativeof theclient and theclient’ slawyer or arepresenta-
tiveof thelawyer;

(2) Between thelawyer and ar epresentativeof thelawyer;

(3) By theclient or arepresentativeof theclient or theclient’ slawyer or arepresentativeof the
lawyer representinganother party in apending action and concer ningamatter of common
interest therein;

(4) Between representativesof theclient or between theclient and ar epresentative of theclient;

or

(5) Among lawyer sand their representativesrepresenting the sameclient.

C.Whomay claimtheprivilege

Theprivilegemay be claimed by theclient, theclient’sguardian or conservator, the personal

representative of a deceased client, or the successor, trustee, or similar representative of a

cor por ation, association, or other organization, whether or not in existence. The per son whowas

thelawyer or thelawyer’srepresentativeat thetimeof thecommunication ispresumed to have
authority to claim the privilege but only on behalf of theclient.

D. Exceptions

Thereisnoprivilegeunder thisrule:

(2) Furtheranceof crimeor fraud. If theservicesof thelawyer weresought or obtained to enable
or aid anyoneto commit or plan to commit what theclient knew or reasonably should have
known tobeacrimeor fraud;

(2) Claimantsthrough same deceased client. Asto a communication relevant to an issue be-
tween partieswho claim through the samedeceased client, r egar dlessof whether theclaims
areby testateor intestate succession or by transaction inter vivos;

(3) Breach of duty by alawyer or client. Astoacommunication relevant to an issueof breach of
duty by alawyer totheclient or by aclient tothelawyer;

(4) Document attested by alawyer. Asto acommunication relevant to an issue concerningan
attested document towhich thelawyer isan attesting witness; and

(5) Joint clients. Astoacommunication relevant to amatter of common interest between or
among two (2) or moreclientsif the communication wasmadeby any of them to alawyer
retained or consulted in common, when offer ed in an action between or among any of the
clients.
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COMMENTARY

PURPOSE/PREMI SE:

This protects most communications between clients and attorneys. Subsection A.5 defines a
confidential communication as one made in the furtherance of rendition of legal services not
intended to be disclosed to third persons. Communication is given a broad definition as either
words or actions intended to communicate some meaning to the attorney or the attorney’s assis-
tants. But where acts may beinterpreted as*non-communicative” the attorney may be compelled
totestify. & Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004).

Under subsection (b), communications may be between the client, the client’srepresentative, the
attorney, or the attorney’s representative, in any combination as long as the communication was
not intended for disclosure to others and concerns some sort of rendition of legal services. This
meansthat communicationsto investigator s, secr etariesand clerksfall under the privilege. Wal-
Mart Sores, Inc. v. Dickinson, Ky., 29 S.W.3d 796 (2000). The claimant must show that an attorney
client relationship existed at the time of the communication. This can beinferred from conduct as
well from the existence of acontract or acourt appointment. Lovell v. Winchester, Ky., 941 S. W. 2d
466 (1997).

Practiceof law, defined
SCR 3.020 definesthe practice of law as* any servicerendered involving legal knowledgeor legal
advice” which involves “representation, counseling, or advocacy in or out of court and which
concerns the rights, duties, obligations, liahilities or business relations of the one requiring the
services.” If the communication is about one of these topics, it should fall under the attorney-
client privilege. If it does not, for example where the attorney is acting as a business advisor, the
privilege does not apply. Lexington Public Library v. Clark, Ky., 90 S. W. 3d 53 (2002).

Rulecoversonly disclosureacourt can force

Thisruleisnot the only mandate of client confidentiality. SCR 3.130(1.6) prohibits an attorney
from disseminating “information” about a client or case unless compelled to by law. KRE 503
deals only with the question of what a court may require an attorney, a client, or arepresentative
of either to disclosein acourt proceeding. All other situations are governed by SCR 3.130(1.6).
The Commentary to Rule 1.6 saysthat alawyer has an ethical duty to invoke the attorney-client
privilege until the client saysotherwise. KRE 503(c) saysthelawyer may claim the privilege, but
only on behalf of the client, not himself.

Client may refuse, and prevent others

The privilege as set out in subsection (b) is that a client may refuse to disclose confidential
communications and may prevent any other person from disclosing these communications as
long as they were made for the purpose of facilitating rendition of professional legal servicesto
theclient. Asyou can seefromtherule, thisinvolvesanumber of fact scenarioswhich arelisted.

Erroneousforced disclosure

Under KRE 510(1) aprivilegeisnot lost forever if it iscompelled erroneously. Thethinking behind
thisruleisthat the attorney must submit to the lawful order of the court (mistaken or not) but that
the privilege which ordinarily would be lost upon disclosure can be restored on appeal or recon-
sideration.

Exceptionstotheprivilege

In subsection (d) the drafterslist the exceptionsto the privilege. In keeping with the ethical rule,
if the lawyer knows that the client consulted him for the purpose of committing or assisting
anyoneto commit or to plan “what the client knew” or should have knownwasacrimeor fraud the
privilege does not apply. It isnot what the attorney knew or reasonably should have known, it is
what the client knew or should have known.

Where the lawyer and client are adverse parties, there is no point having a privilege because
information that would be privileged would also be essential to the disposition of the case. In
Rodriguez v. Commonwealth, Ky., 87 S. W. 3d 8 (2002), the court held that the privilegeiswaived
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“automatically” when aclient testifies adversely to her attorney. However, the court also held that
the waiver was limited to the matters raised by the client and could not be deemed a “ blanket”
waiver.

Likewise, where an attorney’s only relationship was as an attesting witness, the lawyer is not
acting in the capacity as a counselor or advocate, and therefore the privilege does not apply.
Where there are clients who have ajoint interest, in certain instances there would be no point in
having the privilege because the clients could not reasonably expect the attorney not to let the
other side know. In such instances, it would not be reasonable to keep this information out of
evidenceif the clients later have an adversary relationship.

Successor counsel

The client’sfile belongsto the client, not the attorney. A lawyer must surrender the client’s case
file to successor counsel or to the client acting pro se, even if not reimbursed for the trouble of
providingit. KBA Opinion E-395 (March 1997)

Work product

Work product belongsto the attorney, not the client. Disclosure cannot be compelled against the
attorney’swishes. Morrowv. B, T, & H, Ky., 957 SW.2d 722 (1997) contains adiscussion of the
work product privilegein Kentucky. However, thework product rule does not apply to bar aclient
from obtaining her entirefile. Spivey v. Zant, 683 F.2d 881, 885 (5th Cir. 1982).

Rule504 Husband-wifeprivilege.

1. Spousal testimony. Thespouseof aparty hasaprivilegetorefusetotestify against the party
astoeventsoccurring after thedateof their marriage. A party hasaprivilegeto prevent his
or her spousefrom testifying against the party asto eventsoccurring after thedateof their
marriage.

2. Marital communications. An individual hasaprivilegetorefusetotestify and to prevent
another from testifyingtoany confidential communication madeby theindividual tohisor her
spouseduringtheir marriage. Theprivilegemay beasserted only by theindividual holding
theprivilegeor by theholder’sguardian, conservator, or per sonal representative. A commu-
nication isconfidential if it ismade privately by an individual to hisor her spouseand isnot
intended for disclosureto any other person.

3. Exceptions. Thereisnoprivilegeunder thisrule:
(&) Inany criminal proceedingin which sufficient evidenceisintroduced to support afinding
that the spouses conspired or acted jointly in thecommission of the crimechar ged,;
(b) Inany proceedingin which one (1) spouseischar ged with wr ongful conduct against the
person or property of:
e Theother;
e Aminor child of either;
e Anindividual residingin thehousehold of either; or
e A third person if thewrongful conduct iscommitted in the cour se of wrongful conduct
against any of theindividualspreviously named in thissentence. Thecourt may refuse
toallow theprivilegein any other proceedingif theinterestsof aminor child of either
spousemay beadver sely affected; or
(c) Inany proceeding in which the spousesar eadver separties.

A
S
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COMMENTARY

PURPOSE/PREMI SE:

Subsection (a) allows the spouse of a party to refuse to testify against party-spouse concerning
“events occurring after the date of their marriage.” Thisis usually characterized as the * spousal
privilege.” The party-spouse may also prevent the spouse from testifying concerning the same
events. This second aspect of the privilege is usually referred to as the “adverse testimony
privilege” because it allows one spouse to forbid the other to testify.

(a) Either privilege must be asserted in atimely fashion by the party holding the privilege. White
v. Commonwealth, Ky. App. 132 S. W. 3d 877 (2003).

(b) A wife cannot assert the husband’s “spousal” privilege and vice versa. Pate v. Common-
wealth, Ky., 134 S. W. 3d 593 (2004).

(c) Subsection (b) protects confidential communications “ made privately by anindividual to his
or her spouse,” but only those not meant to be divulged. Saven v. Commonwealth, Ky., 962
S.W.2d 845, 853 (1997). In Whitev. Commonwealth, Ky. App., 132 S. W. 3d 877 (2003), the court
held that statements made in the presence of others indicated that they were not intended to be
confidential.

(d) Themarital privilegeisgivento the maker of the statement or the person’sguardian, conserva-
tor or personal representative.

(e) Subsection (c) deniesthe privilegeif the Commonweal th introduces a prima facie case that the
spouses are conspirators or accomplicesin acrime that is the subject matter of the case. Pate v.
Commonwealth, Ky., 134 S. W. 3d 593 (2004).

(f) Also, if one of the spousesis charged with wrongful conduct against the other spouse, aminor
child of either, an individual residing in the household of either, or athird person injured during
the course of wrongful acts against the spouse, child, or other individual, then the privilege does
not exist. Lester v. Commonwealth, Ky., 132 S. W. 3d 857 (2004). Thejudge also may refuse to
allow the privilege “in any other proceeding” if theinterest of aminor child of either spouse may
be adversely affected. Obvioudly, if the spouses are adverse partiesit would be unfair to afford
either of them aprivilege.

(g) KRS 620.030 imposes aduty on practically every adult to report child abuseto police, or tothe
commonwealth’s and county attorneys. KRS 620.050(2) expressly states that the husband/wife
and any professional/client/patient privileges except the attorney/client and clergy/penitent privi-
leges do not excuse a person from the duty to report. These privileges will not apply “in any
criminal proceeding indistrict or circuit court regarding a dependent, neglected or abused child.”
Mullinsv. Commonwealth, Ky., 956 S. W. 2d 210 (1997), points out the privilege existsto preserve
marital harmony, and is subject to exceptions, including KRS 620.050 whereachildisinvolved. In
Carrier v. Commonwealth, Ky., 142 S. W. 3d 670 (2004), acaseinvolving KRE 507, the court held
that the existence of a privilege is not aground for failing to comply with the statute. The court
appearsto make adistinction between the simplefact of reporting and the disclosure of any other
information

But note: These statutes predate the privileges set out in the Rules of Evidence, so there is a
legitimate question as to their viability. The rules are intended “to govern proceedings in the
courts of the Commonwealth.” [KRS 101]. If thereisany conflict, the protection afforded by the
rules should prevail.

Rule505 Religiousprivilege.

1. Definitions.Asusedinthisrule:

(@ A“clergyman” isaminister, priest, rabbi, accredited Christian Science practitioner,
or other similar functionary of areligiousorganization, or an individual reasonably
believed sotobeby the per son consulting him.

(b) A communicationis”confidential” if madeprivately and not intended for further dis-
closureexcept to other per sonspresent in furtherance of the pur pose of the communi-
cation.
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2. General ruleof privilege. A person hasaprivilegetorefusetodiscloseand to prevent another
from disclosing a confidential communication between the person and aclergymanin his
professional character asspiritual adviser.

3. Whomay claim theprivilege. Theprivilegemay beclaimed by the per son, by hisguar dian or
conservator, or by hispersonal representativeif heisdeceased. The per son who wasthe
clergyman at thetime of the communication is presumed to have authority to claim the
privilegebut only on behalf of thecommunicant.

COMMENTARY

PURPOSE/PREMI SE:

In subsection (a), the key concept isthat the communication between the person and the spiritual
adviser does not have to be in the nature of confession or absolution. The communication must
simply be confidential, that is, not intended for further disclosure except to other persons who
might be necessary to accomplish the purpose. The privilege allows the person to refuse to
disclose and to keep another person from disclosing this confidential communication made be-
tween the person and a clergyman (read as either bona fide minister or a person reasonably
appearing to be a clergyman) “in his professional character as spiritual adviser.” Sanborn v.
Commonwealth, Ky., 892 S.W.2d 542 (1994).

If the person makes a statement in the course of seeking spiritual advice, counsel, or assistance,
it fallsunder the privilege. The privilege may be claimed by the person making the communication,
his guardian, his conservator, or his personal representative. The clergyman may claim the
privilege, but only on behalf of the person making the statement. There are no exceptionsto this

privilege.
Rule506 Counselor-client privilege.

A. Definitions. Asused in thisrule
(1) A*counseor” includes:

(a) A certified school counselor who meets the requirements of the
Kentucky Board of Education and who is duly appointed and
regularly employed for the purpose of counseling in a public or
private school of this state;

(b) A sexual assault counselor, who is a person engaged in arape crisis center, as
defined in KRS Chapter 421, who hasunder goneforty (40) hoursof trainingand is
under the control of a direct services supervisor of arapecrisis center, whose
primary purposeistherendering of advice, counseling, or assistanceto victimsof
sexual assault;

(c) A certified professional art therapist whoisengaged to conduct art ther apy
pursuant to KRS 309.130to 309.1399;

(d) A certified marriageand family therapist asdefined in KRS 335.300 who isen-
gaged to conduct mar riageand family ther apy pur suant to KRS 335.300t0 335.399;

(e) A certified professional counselor asdefined in KRS 335.500;

() Anindividual who providescrisisresponseservicesasamember of thecommunity
crisisresponseteam or local community crisisresponseteam pursuant to KRS
36.250 to 36.270;

(g) A victim advocateasdefined in KRS421.570 except avictim advocatewhoisem-
ployed by aCommonwealth’ sattor ney pur suant to KRS 15.760 or a county attor -
ney pursuant to KRS 69.350; and

(h) A certified fee-based pastor al counselor asdefined in KRS 335.600whois
engaged to conduct fee-based pastoral counseling pursuant to KRS335.600to
335.699.

(2) A“client” isaperson who consultsor isinterviewed or assisted by a counselor for the
pur pose of obtaining professional or crisisresponse servicesfrom thecounselor.
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(3) Acommunicationis®confidential” if it isnot intended to bedisclosed to third persons,
except personspresent tofurther theinterest of theclient in theconsultation or inter-
view, personsreasonably necessary for the transmission of the communication, or
per sonspresent during thecommunication at thedirection of thecounselor, including
member sof theclient’sfamily.

B. General ruleof privilege

A client hasaprivilegetorefusetodiscloseand to prevent any other person from disclosing
confidential communicationsmadefor the purposeof counsdingtheclient, between himself, his
counselor, and persons present at the direction of the counselor, including member s of the
client’sfamily.

C.Whomay claimtheprivilege

Theprivilegemay beclaimed by theclient, hisguar dian or conservator, or the personal repre-
sentativeof adeceased client. Theper son whowasthecounselor (or that per son’semployer) may
claimtheprivilegein theabsence of theclient, but only on behalf of theclient.

D. Exceptions

Thereisnoprivilegeunder thisrulefor any relevant communication:

(1) If theclient isasserting hisphysical, mental, or emotional condition asan element of aclaim
or defense; or, after theclient’sdeath, in any proceedingin which any party reliesupon the
condition asan element of aclaim or defense.

(2) If thejudgefinds:

(a) That the substance of thecommunication isrelevant to an essential issuein the case;

(b) That thereareno availablealter natemeansto obtain the substantial equivalent of the
communication; and

(c) That theneed for theinfor mation outweighstheinterest protected by theprivilege. The
court may receive evidencein camerato makefindingsunder thisrule.

COMMENTARY

PURPOSE/PREMI SE:

Thisrule originally dealt with school counselors, sexual assault counselors, drug abuse counse-
lors, and alcohol abuse counselors. Amendments have added certified professional art thera-
pists, certified marriage and family therapists, membersof certain crisisteams, certain (but not all)
victim advocates, and fee-based pastoral counselors to the definition of “counselor.”

(a) Therule provides that a person who consults or interviews the counselor for the purpose of
obtaining “professional services’ may refuse to disclose and prevent any other person from
disclosing a confidential communication, that is, one not intended to be disclosed to third per-
sons except persons who were present at the time to “further the interest of the client” in the
consultation or interview. Typically, counselorswork in group sessions and in the case of school
counselors, probably need to have the parents present many times during the course of advising
and assisting students. Therefore, the privilege is written widely enough to cover all these
situations.

(b) Under subsection (c) the client, his guardian, conservator or personal representative may
claimtheprivilege. The counselor or the counselor’s employer may claim the privilege on behal f
of the client.

(c) This rule has more exceptions than the others. If the client asserts a physical, mental or
emotional condition asan element of aclaim or defense, the client cannot claim the privilege.

(d) If the client has died and if any party to the litigation raises the client’s mental, physical or
emotional condition, the privilege does not apply.

(e) Inany case, if the judge finds the communication is relevant to an essential issue and thereis
no alternate meansto obtain the “ substantial equivalent” of the communication, and the need for
information outweighs the interests protected by the privilege, then the privilege may be over-
come. Therule provides that the court may receive evidence in camera to make findings under
thisrule. Barroso v. Commonwealth, Ky., 122 S. W. 3d 554 (2003).
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Rule507 Psychotherapist-patient privilege.

A. Definitions,Asused in thisrule

(1) A“patient” isaperson who, for the pur pose of securing diagnosisor treatment of hisor her
mental condition, consultsa psychother apist.

(2) A“psychotherapist” is:

(@ A person licensed by the state of Kentucky, or by thelawsof another state, to practice
medicine, or reasonably believed by the patient to belicensed to practice medicine,
whileengaged in thediagnosisor treatment of amental condition;

(b) A person licensed or certified by thestateof Kentucky, or by thelawsof another state,
asapsychologist, or aperson reasonably believed by the patient to bealicensed or
certified psychologist;

(c) Alicensed clinical social wor ker, licensed by the Kentucky Board of Social Work; or

(d) A person licensed asaregister ed nurseor advanced register ed nursepractitioner by
theboard of nursingand who practicespsychiatric or mental health nursing.

(3) A communicationis”confidential” if not intended to bedisclosed tothird per sonsother than
thosepresent tofurther theinterest of thepatient in theconsultation, examination, or interview,
or personsreasonably necessary for thetransmission of thecommunication, or per sonswho
arepresent duringthecommunication at thedir ection of thepsychother apigt, including mem-
ber sof thepatient’sfamily.

(4) “ Authorized r epresentative’ meansa per son empower ed by thepatient to assert the privi-
legegranted by thisruleand, until given permission by thepatient to makedisclosur e, any
per son whose communicationsaremade privileged by thisrule.

B. General ruleof privilege

A patient, or thepatient’ sauthorized representative, hasaprivilegetorefusetodiscloseand to

prevent any other per son from disclosing confidential communications, madefor the pur pose of

diagnosisor treatment of the patient’smental condition, between the patient, the patient’s
psychotherapist, or personswho are participating in thediagnosisor treatment under the
direction of the psychother apist, including member sof the patient’sfamily.

C. Exceptions

Thereisnoprivilegeunder thisrulefor any relevant communicationsunder thisrule:

(1) In proceedingsto hospitalizethe patient for mental illness, if the psychotherapist in the
courseof diagnosisor treatment hasdeter mined that the patient isin need of hospitaliza-
tion;

(2) Ifajudgefindsthat apatient, after having been informed that thecommunicationswould not
beprivileged, hasmade communicationsto a psychother apist in the cour se of an examina-
tion ordered by thecourt, provided that such communicationsshall beadmissibleonly on
issuesinvolving the patient’smental condition; or

(3) Ifthepatient isassertingthepatient’smental condition asan element of aclaim or defense,
or, after thepatient’sdeath, in any proceeding in which any party reliesupon the condition
asan element of aclaim or defense.

COMMENTARY

PURPOSE/PREMI SE:

Any confidential communi cation as defined in subsection (8)(3) madeto apsychotherapist asdefined
in subsection (a) is privileged, and the patient or his authorized representative may refuse to disclose
and keep any other person from disclosing the confidential communication that was made for the
purpose of diagnosisor treatment of mental condition. The 1994 Amendment expanded the definition
of “psychotherapist” toincluderegistered nursesand nurse practitioners. The privilege applies despite
the presence of other persons who may be participating in the diagnosis or treatment. (Subsection
(0)).

(a) The psychotherapist may assert the privilege on behalf of the patient as the patient’s “ autho-
rized representative.” Any authorized person who is privy to acommunication may be an “ autho-
rized representative.” 1n the absence of a formal appointment of a guardian or conservator, it
appearsthat an appointed or retained attorney might fall under the definition of authorized repre-
sentative.
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(b) The exceptionsunder the ruleinvolveinvoluntary hospitalization proceedings and statements
made in interviews concerning competency or responsibility. By creating an issue of mental
condition, the patient creates the need for evidence concerning it. In Bishop v. Caudill, Ky., 118
S. W. 3d 159 (2003), the court noted that the defendant has only alimited privilegefor statements
madein examinations. Asnoted in Myersv. Commonwealth, Ky., 87 S.W. 3d 243 (2002), adefendant’s
statements made during a court ordered examination could al so be used asimpeachment evidence
to attack hiscredibility.

(c) Also, if the patient is dead at the time of the proceeding, if any party relies on the condition as
an element or claim of adefense, the plain language of the rule excepts any communications that
would havefallen under thisrulefrom the rule of privilege.

(d) Commonwealth v. Barroso, Ky., 122 S. W. 3d 554 (2003), dealswith the conflict between the
defendant’s Sixth Amendment compul sory process right to evidence and a prosecuting witness's
privilege concerning statements made to a therapist. The court ruled that the defendant’s consti-
tutional right outweighs the witness's privacy interest where the witness's mental condition may
affect credibility. Unlike other rules, KRE 507 does not have a “nheed” exception. None of the
exceptions listed in the rule appliesto this situation. Under these circumstances, the privilegeis
absolute. However, the privilege must give way to a superior right under the Constitution.

(e) Barroso has superseded the procedure formerly authorized by Eldred v. Commonwealth, Ky.,
906 S. W. 2d 694 (1994). Now, the movant must produce evidence sufficient to create areasonable
belief that records contain exculpatory evidence of some kind before the records must be pro-
duced and reviewed by the judge. The judge may examine the records with counsel for neither
side present.

(f) One point that is often overlooked in mental health records cases is that the attorney for the
Commonwealthisnot the attorney for the prosecuting witness. KRS 15.725(1) and SCR 3.130(1.13)
clearly state that the prosecutor represents the government in criminal prosecutions. In theinitial
stages, the matter of witness records should be limited to the judge and defense counsel in an ex
parte proceeding. If the judge decides that the records cannot be used, the government has
suffered no prejudice from being excluded from the review process. If thejudge deemsthe records
admissible, the prosecutor will receive notice through reciprocal discovery, RCr 7.24(3)(A)(ii), and
will be ableto argue against their usein apretrial in limine motion or when the witnessis called.
Defense counsel is entitled to prepare a case without input from the lawyer for the other side.

Rule508 | dentity of informer.

A.General ruleof privilege

TheCommonwealth of Kentucky and itssister statesand theUnited Sateshaveaprivilegeto
refuseto disclosetheidentity of a per son who hasfur nished infor mation relatingto or assisting
inan investigation of a possibleviolation of alaw to alaw enfor cement officer or member of a
legislativecommitteeor itsstaff conducting an investigation.

B.Whomay claim
Theprivilegemay beclaimed by an appropriaterepresentative of the public entity towhich the
infor mation wasfurnished.

C. Exceptions

(1) Voluntary disclosure; informer as a witness. No privilege exists under thisrule if the
identity of theinformer or hisinterest in thesubject matter of hiscommunication hasbeen
disclosed by theholder of theprivilegeor by theinformer’sown action, or if theinfor mer
appearsasawitnessfor the state. Disclosurewithin alaw enfor cement agency or legisla-
tivecommitteefor aproper purposedoesnot waivetheprivilege.

(2) Testimony on relevant issue. If it appear sthat an informer may be ableto giverelevant
testimony and thepublic entity invokestheprivilege, thecourt shall givethepublicentity an
opportunity tomakean in camerashowingin support of theclaim of privilege. Theshowing
will ordinarily bein theform of affidavits, but the court may direct that testimony betaken
if it findsthat thematter cannot beresolved satisfactorily upon affidavits. I f thecourt finds
that thereisareasonableprobability that theinformer can giverelevant testimony, and the
publicentity electsnot to disclosethisidentity, in criminal casesthe court on motion of the
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defendant or on itsown motion shall grant appr opriater elief, which may includeone (1) or

mor e of thefollowing:

(@ Requiringtheprosecutingattorney tocomply;

(b) Grantingthedefendant additional timeor acontinuance;

(¢) Rdievingthedefendant from making disclosuresotherwiserequired of him;

(d) Prohibitingtheprosecuting attor ney from intr oducing specified evidence; and

(e) Dismissing charges.
D. In civil cases, thecourt may makeany order theinterestsof justicerequireif theinformer
haspertinent infor mation. Evidence presented tothecourt shall besealed and preserved tobe
madeavailabletotheappellatecourt in theevent of an appeal, and the contentsshall not other -
wiseberevealed without consent of theinfor med public entity.

COMMENTARY

PURPOSE/PREMI SE:

The Commonwealth of Kentucky may refuse to disclose the identity of a person who has fur-
nished information relating to an investigation of apossible violation of law or who has assisted
in that investigation. The government of the United States or any other state government may
alsorefuse. Thisrule applieswhere the information was given to alaw enforcement officer or a
member of alegislative committee or its staff conducting an investigation.

(a) Subsection (a) of the Rule grants a general privilege without specifying the type of casein
which it may be claimed. It therefore appliesin both civil and criminal cases. KRE 101; 1101.

(b) Subsection (b) authorizes the “appropriate representative of the public entity to which the
information was furnished” to invoke the privilege. Thus, in Kentucky prosecutions involving
the FBI or the DEA, the federal agents may invoke the rule regardless of the desires of the
Commonwealth’sAttorney. After this point, however, theruleisrather unclear asto exactly what
the phrase “public entity” means. A state police trooper is employed by the Commonwealth
directly. If the Commonwealth is considered to be the “public entity,” the County or
Commonwealth’s attorney, the government’slawyer in criminal cases, should be ableto invoke or
waivetheprivilege. But if the“public entity” isthe Kentucky State Police, some representative of
that organization would be the only person authorized to invoke or waive the privilege.

(c) Itisessential to note what the government may refuse to disclose. Subsection (a) saysthat the
government may refuse to disclose “the identity” of an informant. This means that the govern-
ment ordinarily does not haveto tell the defense who theinformant is. Nothing elseis privileged.
However, in Thompkinsv. Commonwealth, Ky., 54 S. W. 3d 147 (2001), the court held that ques-
tionsthat “might lead to the identity of the informant” would also infringe on the privilege.

(d) Relying on Roviaro v. United States, 353 U.S. 53 (1957), Kentucky holdsthat a“meretipster”
need not bedisclosed. Taylor v. Commonwealth, Ky., 987 S.\W.2d 302, 304 (1998). The“tipster”
in Taylor was not present when the charged crime was committed. It was mere speculation that
the informant could have provided any testimony about what occurred.

(e) Often, the defendant will have someideathat an informant may be ableto give testimony that
would be helpful and in these situations, if the Commonwealth invokes the privilege, the trial
court must conduct an in camera hearing to allow the Commonwealth to support its claim of
privilege.

(f) If the informant possesses excul patory evidence, the federal constitution requires the Com-
monweal th to disclose enough information about the informant and hisinformation to prepare a
defense. United Satesv. Bagley, 473 U.S. 667 (1985). Thisrule only appliesto other situations.
The proof may be in the form that the court desires.

(g) If the court finds that thereis a*reasonable probability” that the informant can give relevant
testimony, then the Commonwealth must decide whether or not to disclose identity voluntarily.
(h) If the Commonwealth does not disclosein acriminal case, the defendant may movefor an order
requiring disclosure, or the court may enter one on itsown motion. |f the Commonwealth does not
comply, the judge has a number of options, culminating in an order of dismissal. Obviously,
dismissal is not going to be the first thing a judge thinks of. The options listed in subsection
(c)(2) are not the only options available to ajudge.
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Rule509 Waiver of privilegeby voluntary disclosure.

A person upon whom theser ulesconfer aprivilegeagainst disclosurewaivestheprivilegeif he
or hispredecessor whileholder of theprivilegevoluntarily disclosesor consentsto disclosure
of any significant part of theprivilegematter. Thisruledoesnot apply if thedisclosureitself is
privileged. Disclosureof communicationsfor the pur poseof receiving third-party payment for
professional servicesdoesnot waiveany privilegewith respect to such communications.

PURPOSE/PREMI SE:

If aparty voluntarily gives up asignificant part of privileged matter, there is not much reason to
keep the other side from learning therest of it. &. Clair v. Commonwealth, Ky., 140 S. W. 3d 510
(2004). Thisisanexampleof therule of completenessthat permeatesevidencelaw. However, KRE
509 is cast in terms of waiver, and compelled disclosures or disclosures made in camera as
authorized by law do not result in waiver. See KRE 510.

Rule510 Privileged matter disclosed under compulsion or
without opportunity toclaim privilege.

A claim of privilegeisnot defeated by adisclosurewhich was:
(1) Compelled erroneoudly; or
(2) Madewithout opportunity toclaimtheprivilege.

COMMENTARY

PURPOSE/PREMI SE:

This rule provides that a claim of privilege is not lost forever if a judge erroneously compels
disclosure of confidential information or the disclosure was made without an opportunity to claim
the privilege. In Barroso v. Commonwealth, Ky., 122 S. W. 3d 554 (2003), the circuit judge ordered
the prosecuting witnessto testify about her mental health history during a hearing on the i ssue of
disclosure of records. Under these circumstance, the court held, the witness's claim of privilege
was not defeated.

Rule511 Comment upon or inferencefrom
claim of privilege— Instruction.

(@ Comment or inferencenot permitted. Theclaim of aprivilege, whether in the present proceed-
ing or upon a prior occasion, isnot a proper subject of comment by judge or counsel. No
inferencemay bedrawn ther efrom.

(b) Claimingprivilegewithout knowledgeof jury. Injury cases, proceedingsshall beconducted, to
theextent practicable, soastofacilitatetheassertion of claimsof privilegewithout theknowl-
edgeof thejury.

(©) Juryinstruction. Upon request, any party against whom thejury might draw an adver se
inferencefrom aclaim of privilegeisentitled toan instruction that no inference may be
drawn ther efrom.

COMMENTARY

PURPOSE/PREMI SE:

(a) Both thejudge and the attorneyswho know aclaim of privilegeislikely to be made must ensure
the jury does not learn of it.

(b) Subsection (a) makes clear that no one may make acomment about alawfully invoked privi-
lege. On this matter, the prosecutor, by virtue of her office, is under a strict obligation not to
comment on silence. Niemeyer v. Commonwealth, Ky., 533 S. W. 2d 218 (1976). No inference
concerning any issue may be drawn from it. This part applies to juries and to judges making
rulings on motions for directed verdict.

(c) Subsection (c) entitles any party, upon request, to an instruction that no inference may be
drawnfromaclaim of privilege. H
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ARTICLE VI. WITNESSES

Rule601 Competency.

(a) General. Every person iscompetent to be awitnessexcept asotherwiseprovided in these
rulesor by statute.
(b) Minimal qualifications. A person isdisqualified to testify asa witnessif thetrial court
determinesthat he:
(1) Lacked thecapacity to perceive accurately the matter sabout which he proposesto
testify;
(2) Lacksthecapacity torecollect facts;
(3) Lacksthecapacity toexpresshimsaf soastobeunderstood, either directly or through
aninterpreter; or
(4) Lacksthecapacity to under stand the obligation of awitnesstotell thetruth.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 34; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

Fiverules, KRE 401, 402, 403, 601, and 602 form the fundamental basisfor admission or exclusion
of evidence. Before enactment of the Rules, the common and statutory law of Kentucky declared
all sorts of persons, (criminal defendants, wives, takers under awill) incompetent. Under Rule
601(a) every personislegally competent unless some other provision of law declaresthem other-
wise. It isimportant to note that Rules 605 and 606 declare the trial judge and the jury incompe-
tent, but only asto thetrial at which they are performing these functions. Marrsv. Kelly, Ky., 95
S. W. 3d 856 (2003). Ethical rulesmay prevent the judge from testifying at all. Competency under
Subsection (a) isalegal policy question dealing with types of witnesses.

Subsection (b) prescribesthe minimum abilitiesthat alegally competent witnhess must possessin

order to “testify asawitness.” In Price v. Commonwealth, Ky., 31 S. W. 3d 885 (2000), the court

held that KRE 601 presumes witnesses competent and authorizes disqualification only upon
proof of incompetency. Subsection (b) deals with the capacity of the individual. There is no

minimum agefor witnessesin Kentucky. Pendleton v. Commonwealth, Ky., 83 S. W. 3d 522 (2002).

The determination of qualifications is left to the discretion of the trial judge at a hearing that

should be held outside the presence of thejury. Jarvisv. Commonwealth, Ky., 960 S.W.2d 466, 4638

(1998).

(@ A defendantinacriminal caseisacompetent witness because KRE 601(a) and KRS 421.225
make him so. At common law the defendant could not appear as a witness in his own case.
KRS 421.225 now is more of a privilege exempting the defendant from the KRE 501(1) re-
quirement to testify than it is awitness competency statute. Under the statute, the defendant
testifies only at his own request. Riley v. Commonwealth, Ky., 91 S. W. 3d 560 (2002) and
Lickliter v. Commonwealth, Ky., 142 S. W. 3d 65 (2004), posit aconstitutional right to testify
aswell.

(b) A lawyer isacompetent witness for any purpose although alawyer who may be called as a
“necessary” witnessis bound by SCR 3.130(3.7)(@) to disqualify herself as counsel and by
SCR 3.130(1.6) and KRE 503 to maintain confidentiality of any information falling under those
rules. Caldwell v. Commonwealth, Ky., 133 S. W. 3d 445 (2004).

(©) A child is presumed competent to testify under Subsection (a). In Pendleton v. Common-
wealth, Ky., 83 S. W. 3d 522 (2002), the court observed that “[t]he competency bar islow with
achild’s competency depending on her level of development and upon the subject matter at
hand.” However, the dissent in Pendleton makes a compelling case that interviewing tech-
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nigques may play adecisive part in determining whether the child isreporting from memory or
reacting to cues and hints by the interviewer.

(d) A witnesswho undergoeshypnosisas part of an effort to recall may be disqualified under the

totality of circumstancestest adopted in Roark v. Commonwealth, Ky., 90 S. W. 3d 24 (2002).
Some considerations are whether the hypnosis was part of the investigation, whether there
was apre-hypnosis description, whether the hypnotist wasa*“forensic” hypnotist and whether
the session was recorded. None is determinative and the list is not exhaustive.

(e) If ajudge determines under KRE 601(b) that the person lacks capacity to testify, the judge

©

()

@

@

(h)

must disqualify that person. It isnot amatter of discretion, because a person lacking capacity
isdisqualified. Theonly areaof judicial discretionisin determination of capacity which will
be reviewed under the usual deferential standard.

To disgualify awitness a party must demonstrate that the witness (1) was unableto perceive
accurately the matters about which he proposes to testify, (2) presently lacks the ability to
recall thesefacts, (3) cannot, in some meaningful way, communicate thesefactsto thejury, or
(4) does not understand the obligation to tell the truth.

A witnesswho is drunk, insane, or mentally incompetent at the time of an incident or at the
time of testifying may or may not be disqualified as a witness. The judge must determine
whether the witness so “lacked” capacity to perceive or to remember that no jury could rely
on what the person had to say.

“Lack” isdefined as*the state of being without or not having enough of” something. Oxford
American College Dictionary, p. 748 (2002). A person who is entirely without or just barely
possesses one or more of the required capacitiesis disqualified on practical grounds. Noth-
ing the witness saysis reliable enough to be used by the jury. If the witness cannot commu-
nicate to the jury the problem is that the jury will not be able comprehend what the witness
has to say.

If the person demonstrates marginal capacity, the judge must decide questions of the likely
relevance of histestimony and the potential for misleading or confusing the jury under KRE
401-403. However, in Price v. Commonweal th, Ky., 31 S. W. 3d 885 (2000), the court, relying
on the Commentary to the rule, cautioned that the rule should be applied “grudgingly” and
only against an “incapable” witness rather than the merely “incredible” witness.

In the federal courts, Morgan v. Foretich, 846 F.2d 941 (4th Cir. 1988), is till cited for the
proposition that a hearsay declarant’s incompetency does not necessarily preclude intro-
duction of that person’s hearsay statements. The federal policy should not apply in Ken-
tucky because the federal rule does not have a counterpart to KRE 601(b). The federal rule
consists of KRE 601(a) language plus a provision about choice of law. KRE 601(b) states
unequivocally who may bedisqualified. Thisisacritical difference.

In Kentucky, awitness who lacks capacity is disqualified. In hearsay analysis, the declarant
is the real witness. The person testifying about the declarant’s out of court statements is
merely a conduit for the statements. If the declarant would be disqualified to testify in open
court, surely that same person as a hearsay declarant cannot be heard. The statements of that
witness do not become reliable because they were told to someone else earlier out of court,
absent a showing that the declarant became incompetent after the out of court statement was
made and that the declarant was competent when the statement was made or the event was
perceived.

Rule602 L ack of personal knowledge.

A witnessmay not testify toamatter unlessevidenceisintroduced sufficient to support afinding
that thewitnesshas per sonal knowledge of thematter. Evidenceto proveper sonal knowledge
may, but need not, consist of thewitness own testimony. Thisruleissubject totheprovisionsof
KRE 703, relating to opinion testimony by expert witnesses.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 35; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.
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COMMENTARY

PREMI SE/PURPOSE:
A rational decision making process must be based on highly reliable information. One way to
insurereliability isto require that witnesses actually know what they aretalking about. Witnesses
who have heard, seen, smelled, felt, or tasted, that is, who have used their five senses to gain
information, are more reliable than persons who are merely passing on what someone else told
them. Even in hearsay cases, a witness must show personal knowledge of the making of the out
of court statement. However, the foundation need not formally belaid before thewitnesstestifies
unless the opponent objects and forces the issue.

(@ Testimony that is not based on personal knowledge is always inadmissible. Perdue v. Com-
monwealth, Ky., 916 SW.2d 148, 157 (1995). But if the adverse party doesnot object, it will be
used by the jury and the prosecutor for any purpose they desire.

(b) Although it is good practice to establish the basis for the witness's personal knowledge
before the witnesstestifiesto important facts, the rule does not requireit. Generally, adverse
counsel must object to force establishment of personal knowledge. The judge has no duty to
intervene simply because foundation is not shown. But if the basis of the witness's knowl-
edgeisunclear, KRE 611(a) allows the judge to intervene to ask the lawyer to establish the
basis. Under KRE 614(b) the judge can ask the foundation questions himself.

(©) The second sentence of the rule excuses a formal foundation established through the testi-
mony of the witness. For example, if a videotape from a store shows the witness standing
behind the counter looking at the robber, any further testimony asto personal knowledge of
the witness is superfluous.

(d) KRE 703(a) modifies, but does not do away with, the personal knowledge requirement. This
ruleallowsaqualified expert witnessto rely on hearsay testimony if thisis considered proper
in her field of expertise, or to rely on hypothetical facts provided before or during thetrial as
abasisfor the opinion. But the personal knowledge ruleisrelaxed only to this extent.

(& A laywitnessisrequired by KRE 701 to base his opinion on factsor circumstances perceived
by the witness. Young v. Commonwealth, Ky., 50 S. W. 3d 148 (2001).

(f) The judge determines personal knowledge as a KRE 104(b) question, that is, by asking
whether the jury reasonably could believe the offered facts (i.e., presence at the event) so
that personal knowledge is possible. Credibility is not part of this or any other KRE 104
determination. The only question iswhether there is testimony or evidence establishing the
predicate factsto allow the jury to make arational inference of personal knowledge.

(9) Roarkv. Commonwealth, Ky., 90 S. W. 3d 24 (2002), holdsthat hypnotically refreshed testi-
mony of awitness can be admitted under atotality of circumstances analysis. The obvious
danger with such testimony is the potential for suggestion to supplant the memory of the
witness. See commentsin KRE 601.

Rule603 Oath or affirmation.

Beforetestifying, every witnessshall berequired to declarethat thewitnesswill testify truth-
fully, by oath or affirmation administered in aform calculated to awaken thewitness conscience
and impressthewitness mind with theduty todo so.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 36; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:

Section 5 of the Constitution prohibits diminution of the rights, privileges or capacities of a

person on the basis of religious belief or unbelief. To accommodate this constitutional mandate,

KRE 603 alowsawitnessto promiseto testify truthfully either by oath or affirmation. Thedistinc-

tion between the two historically has been based on abiblical injunction not to swear oaths. The

only important point is that the rule requires the judge to be satisfied that the witness at least is

aware of the obligation to tell the truth.

(@ Theefficacy of thisrulefor itsstated purposeisopen to doubt. Thetheory isthat the promise
will “awaken” the witness's conscience and notify the witness of the duty to tell the truth.
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The notice is a veiled threat that lies may be punished as perjury. KRS 523.020(1). The
“conscience awakening” part of theruleis undercut by the existence of ruleslike KRE 613,
801A, and 804 which anticipate willful refusal to testify truthfully by providing remediesfor
untruthful testimony.

(b) 1n some courts the judge ends the oath with the phrase “ so help you God.” While thisis not
offensiveto agreat majority of witnesses, it may create aproblem in some cases. If awitness
does not wish to swear by reference to God, the witness has a constitutional right not to. To
avoid embarrassing the witness and potentially prejudicing the party calling the witness,
judges either should inquire beforehand how that witness wishes to comply with the rule or
simply ask each witnessto swear or affirm without any further embellishment.

Rule604 Interpreters.

Aninterpreter issubject totheprovisionsof theserulesrelating to qualificationsof an expert
and theadministration of an oath or affirmation to makeatruetrandation.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 37; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

One of the capacities required by KRE 601(b) is the ability to communicate with the jury either

directly or through an interpreter. Thisrule requires a person wishing to appear as an interpreter

to qualify as an expert, by training, experience or education, and to take an oath.

(@ Aninterpreter qualifies to appear in court upon compliance with administrative standards
prescribed by the Supreme Court and by demonstrating ability to interpret “ effectively, accu-
rately, and impartially.” KRS 30A.405(1) and (2); Administrative Procedures of the Court, Part
9.

(b) KRS30A.425liststhe circumstancesin which theinterpreter may be employed including any
and all meetings and conferences between client and attorney.

() Interpreted conversations between attorney and client are privileged by KRE 503(a)(2)(B)
because the interpreter may be considered the representative of the client. KRS 30A.430
providesfurther protection by prohibiting examination of interpreters concerning such privi-
leged conversations without the consent of the client. The interpreter can not be required to
testify to any other privileged communication (e.g., religious privilege) without the permis-
sion of the client.

Rule605 Competency of judgeaswitness.

Thejudgepresidingat thetrial may not testify in that trial asawitness. No objection need be
madein order to preservethepoint.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 38; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:

Under the Rules, ajudge is something more than an umpire waiting to be called upon to resolve an

evidentiary dispute. KRE 611(a) makes the judge ultimately responsible for the quality of the

evidence heard by the jury and KRE 614(a) and (b) give the judge the means to make the presen-

tation of evidence effectivefor the ascertainment of the truth. KRE 605 existsto prevent an over-

eager judge from intruding too far into the adversarial process. Thisrule precludesthe judge from

testifying asawitness at atrial over which sheispresiding. Marrsv. Kelly, Ky., 95 S. W. 3d 856

(2003). The second sentence of the rule makes an objection unnecessary if this occurs.

(@ Thissituation does not arise often. It is possible to imagine some scenariosin which ajudge
might be the best, and perhaps the only witness. A judge might overhear the defendant
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threaten the life of awitness or overhear the prosecuting witnesstell the prosecutor that he
really can’'t say that the defendant is the person who robbed him. This obviously would be
potent evidence and, if adduced through the presiding judge, would be nearly unimpeach-
able. But thisisjust thereason for therule: the adversary party’s cross-examination would be
so difficult and so unlikely to counteract the judge’s testimony, that the drafters have de-
cided that the presiding judge's testimony must be unavailable at the trial.

(b) Notecarefully that thisrule only precludestestimony. The presiding judgeis bound by KRE
501(2) and (3) to disclose and to produce tangible items.

(©) Unlesspresiding over thetrial, ajudge isjust another witness.

(d) Thisruleis most often mentioned in regard to predecessor judges testifying for a party. In
Byev. Mattingly, Ky. App., 975 S.W.2d 459 (1996), ajudge who had recused himself appeared
as a character witness in awill case. The court recognized the potential for prejudice but
declined to disturb thetrial judge’s balancing under KRE 403.

(e Evenifthepresiding judgetestifies, thereisno indication in therulelanguage that thiswould
alwaysbereversible error. KRE 103(a) precludesreversal except upon showing that the error
affected a substantial right of a party.

(f) However, the appellate courts should presume that any testimony by a presiding judge is
reversible. A judgeisforbidden by SCR 4.300(2) to testify voluntarily asacharacter witness
and is prohibited from lending the prestige of his office to advance the private interests of
private parties. The moral position of the presiding judge makes anything he saystoo preju-
dicia to the party against whom the testimony isintroduced.

Rule606 Competency of juror aswitness.

A member of thejury may not testify asawitnessbeforethat jury in thetrial of thecasein which
thejuror issitting. No objection need bemadein order to preservethepoint.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 39; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:

Thisrule preventsamember of the jury from testifying asawitness at thetrial of acaseinwhich
the juror is sworn to be the finder of fact. The considerations underlying KRE 605 also underlie
thisrule.

(@ Thefederal rule has a second section that governs juror testimony upon an inquiry into the
validity of averdict or an indictment. Kentucky has no such language. RCr 10.04 prohibits
examination of a petit juror except to establish that the verdict was decided by lot.

(b) Nothinginthisrule prohibitsagrand juror from testifying asto the proceedings by which an
indictment was returned. RCr 5.24(1) enjoins secrecy on al participants of a grand jury
proceeding “ subject to the authority of the court at any time to direct otherwise.” A party
cannot just subpoena agrand juror and rely on KRE 501 to force that grand juror to testify.
The party must first apply to the grand jury presiding judge, the chief judge of the circuit, or
to the judge presiding over the action in order to obtain grand juror testimony.

(c) Therule does not apply to grand jury witnesses. In Purcell v. Commonwealth, Ky., 149 S. W.
3d 382 (2004), the prosecutor played the defendant’s grand jury testimony during the
government’s case in chief. While the statement qualified as a party admission under KRE
801A, the opinionissilent asto how the secrecy barrier of RCr 5.24(1) was avoided. Presum-
ably the prosecutor applied to the grand jury judge for permission to use the statement.
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Rule607 Who may impeach.
Thecredibility of awitnessmay beattacked by any party, includingtheparty calling thewitness.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 40; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

Thisrule wasincluded in the federal rulesto supersede the common law rule that the proponent

of the witnessimplicitly vouched for the credibility of the witness by calling him. If the witness

turned on the proponent, the common law forbade impeachment. Under the Civil Code[Section

596] the proponent usually could not impeach, but could contradict with other evidence. After

1953, CR 43.07 allowed impeachment by any means except evidence of particular wrongful acts.

CR 43.07 was abrogated by the Supreme Court as of January 1, 2005. KRE 607, however, was

designed to work in concert with former CR 43.07 and authorizesimpeachment of any witness by

any party by any method authorized by law.

(@ Credibility may beattacked inany number of ways, asreferenceto KRE 104(e), KRE 608, KRE
609, and case precedent shows. Impeachment is the process of showing the jury why it
should disbelieve or discount what the witness is testifying to.

(b) Bias-interest-prejudice - These terms describe evidence that allows the jury to conclude
that the witness has areason for not telling the truth or not telling the whole truth. Typically
this is accomplished by introducing evidence that the witness has a grudge or a reason to
hold a grudge against a party, that the witness has something to gain or a bad result to avoid
by testifying in a certain way, or that for personal reasons the witness is not being square
with the jury. Thisis never a collateral issue. Motorists Mutual Ins. Co. v. Glass, Ky., 996
S.W.2d 437, 447 (1997); Commonwealth v. Maddox, Ky., 955 S.W.2d 718, 720-721 (1997);
Weaver v. Commonwealth, Ky., 955 SW.2d 722, 725 (1997); Miller v. Marymount Medical
Center, Ky., 125 S. W. 3d 281 (2003).

(¢) Character for (un)truthfulness- By using the methods permitted by KRE 608, the party may
demonstrate that no one else believes the witness which leads to the inference that the jury
should not believe the witness either.

(d) Prior convictions - Proof of aprior felony conviction allows an inference that the witness
cannot betrusted. KRE 609.

(& Inconsistent statements- These must be preceded by the foundation prescribed by KRE 613.
Inconsistent statements create the inference that the jury cannot trust someone who says
different things at different times. If the inconsistent statements are introduced for impeach-
ment only, aninstruction limiting the evidenceto that useisrequired. However, because KRE
801A and 804 allow substantive use of out of court statements, limited impeachment israrely
given as areason to introduce out of court statements.

(f) Contradiction - Evidence introduced through other witnesses may establish that while the
witnesstestified A, B, and C, all other witnesses agree that what really happened was D, E,
and F. Circumstantial evidence of the witness's ability to perceive or recall also may be used
to impeach under this heading.

(9) The standard rule is that a witness cannot be impeached on a “ collateral issue.” Eldred v.
Commonwealth, Ky., 906 S.W.2d 694, 706 (1994); Bratcher v. Commonwealth, Ky., 151 S. W.
3d 332 (2004). A matter isconsidered collateral when it has no substantial bearing on anissue
of consequence, that it, when it has no purpose other than contradiction of testimony.
Smmonsv. Small, Ky.App., 986 S\W.2d 452, 455 (1998); Neal v. Commonwealth, Ky., 95S. W.
3d 843 (2003).

(h) Nothing in Article 6 precludes the introduction of evidence to impeach. If awitness denies
making a deal with the Commonwealth for a good disposition on a plea bargained case, the
impeaching party hasthe right to prove otherwise through stipul ation of the Commonwealth
or introduction of testimony. Obviously, tape recordings or testimony by witnesses who
heard out of court statements are necessary to impeach by this method. The judge has
authority under KRE 403 and 611(a) to place limits on how much evidence will be produced
and when it can be produced.
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(i) Oldenv. Kentucky, 488 U.S. 227 (1988), reversed adecision to exclude evidence of interracial
sexual relations that the proponent wanted to introduce to show a reason to lie. Although NOTES
KRE 403 and 611(a) giveajudge discretion to limit the extent of relevant cross- examination
and production of relevant evidence, the 6th Amendment of the U.S. Constitution gives the
defendant a right to confront witnesses and to present a defense. Courts must give the
defendant afair chance to undermine the evidence presented against him. Commonwwealth
v. Maddox, Ky., 955 S.W.2d 718, 721 (1997).

() Theruledoesnot prohibit aparty from impeaching his own witness before the other side has
achanceto do so. The credibility of any witness may be attacked by any party. For example,
the witness's prior conviction might be elicited by the proponent to create a “not hiding
anything” rapport with the jury.

(k) But the proponent cannot rehabilitate awitness in advance. The credibility of the witnessis
to come from demeanor and objective indications that the witness knows what he istalking
about. “Bolstering” evidence is irrelevant until the adverse party makes an attack on the
witness. Samplesv. Commonwealth, Ky., 983 S.W.2d 151, 154 (1998). Thefact that awitness
said the same thing out of court and in court isequally irrelevant. See Rule 801A.

() A party cannot use supposed impeachment to introduce otherwise inadmissible evidence.
Commonwealth v. Maddox, Ky., 955 S.W.2d 718, 721 (1997); Saven v. Commonwealth, Ky.,
962 S.W.2d 845, 858 (1997). The Supreme Court has stopped short of adopting the federal
“primary purposetest,” but has madeit clear that it will not stand for subterfugein thisarea.
Thurman v. Commonwealth, Ky., 975 S.W.2d 888, 893 (1998). Such subterfugeisforbidden by
SCR 3.130(3.4)(e) inany event.

(m) In Commonwealth v. Maddox, Ky., 955 S.W.2d 718, 721 (1997), the court noted that the judge
may limit impeachment aslong as the jury gets a“reasonably complete” picture of the wit-
ness' interest, bias and motivation. The court also commented that a party should be given
greater latitude in impeachment of a non-party witness. However, in Caudill v. Common-
wealth, Ky., 120 S. W. 3d 635 (2003), the court noted that limitation on impeachment impinges
on the fundamental right of confrontation. Therefore, a judge should err on the side of
allowing impeachment.

(n) When adefendant testifies at trial, he is subject to the same impeachment as any

other witness. Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003).
608 Evidenceof character.

(a) Opinion and reputation evidenceof character. Thecredibility of awitnessmay beattacked or

supported by evidencein theform of opinion or reputation, but subject totheselimitations: (1)

theevidencemay refer only to character for truthfulnessor untruthfulness, and (2) evidence of

truthful character isadmissible only after the character of thewitnessfor truthfulnesshas
been attacked by opinion or reputation evidenceor otherwise.

(b) Specificinstancesof conduct. Specificinstancesof theconduct of awitness, for thepur pose

of attacking or supportingthewitness credibility, other than conviction of crimeasprovided in

Rule609, may not be proved by extrinsic evidence. They may, however, in thediscretion of the

court, if probativeof truthfulnessor untruthfulness, beinquired into on cr oss-examination of

thewitness: (1) concerningthewitness' character for truthfulnessor untruthfulness, or (2)

concer ning the character for truthfulnessor untruthfulness of another witnessasto which

character thewitnessbeing cr oss-examined hastestified. No specificinstance of conduct of a

witness may bethe subject of inquiry under this provision unlessthe cross-examiner hasa

factual basisfor the subject matter of hisinquiry.

Thegiving of testimony, whether by an accused or by any other witness, doesnot oper ateasa

waiver of theaccused’sor thewitness privilegeagainst self-incrimination when examined with

respect to matter swhich relateonly to credibility.

Rule 608
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COMMENTARY

PREMI SE/PURPOSE:

KRE 404(a)(3) providesthat evidence of awitness's character or atrait of character may not be
introduced to prove action in conformity with character except when introduced as authorized
under KRE 607, 608, and 609. KRE 608 tellsthe attacking party how to attack character. It may be
done by opinion or reputation testimony. Asof January 1, 2005, it may be done by cross-examina-
tion about specific instances reflecting on credibility aswell.

(@ Subsection (a) allows awitnessto comment on another witness's reputation in the commu-
nity for untruthfulness. Alternatively, the witness may give a personal opinion on this sub-
ject. Truthfulnessis the only matter that can be discussed. A witness cannot speak about the
witness'sgeneral moral character. Purcell v. Commonwealth, Ky., 149 S. W. 3d (2004).

(b) If, and only if, awitness's veracity is attacked under thisrule, the proponent of that witness
may rebut by introduction of reputation or opinion evidence that the witness is truthful.

() Itisimportant to note the difference between an opinion that awitnessisaliar as ageneral
rule and an opinion that the witness is lying about something in that particular case. The
former is permitted by thisrule. The latter is forbidden by KRE 401-403 and KRE 702. A
witness cannot be asked if another witnessis lying about some matter.

(d) Thejudge may limit the number of witnesses put on to attack or to vouch for the

truthful character of thewitness. KRE 403; KRE 611(a).

(e) Subsection (b) beginswith ablanket exclusion of extrinsic evidence of specific incidentsto
attack or support the credibility of the witness. The only exception stated is prior felony
conviction under KRE 609.

(f) However, the rule says that a judge may, in the exercise of her discretion, allow a party to
cross-examine a witness by asking if the witness knows about specific incidents that may
bear on truthfulness or untruthfulness.

(9) Under the rule, a witness on direct examination cannot be asked about specific incidents.
Such incidents can be raised only on cross examination.

(h) Subsection (b) involves athree part analysis. First, the specific incident must relate to the
veracity of the witness. Second, the attorney must have afactual basisfor believing that the
incident occurred and that the witness has some reason to know about it. Third, the propo-
nent must convince the judge to permit the cross examination.

(i) If the witness denies knowledge of the specific incident raised on cross, the matter ends
there. The rule expressly prohibitsintroduction of extrinsic evidence for any purpose. Blair
v. Commonwealth, Ky., 144 S.W. 3d 801 (2004).

(1) A witness may be asked about a specific act that is a crime that he might otherwise have a
privilege to refuse to talk about. The last sentence of the rule protects the witness from the
KRE 509 waiver rule by stating that response to specific acts cross-examination will not
constitute awaiver if the question and answer relate “only to credibility.”

Rule 609 I mpeachment by evidence of conviction of crime.

(a) General rule. For the pur poseof reflecting upon the cr edibility of awitness, evidencethat the
witnesshasbeen convicted of acrimeshall beadmitted if icited from thewitnessor established
by public record if denied by thewitness, but only if the crime was punishable by death or
imprisonment for one(1) year or moreunder thelaw under which thewitnesswasconvicted. The
identity of thecrimeupon which conviction wasbased may not bedisclosed upon cr oss-examina-
tion unlessthewitnesshasdenied theexistence of the conviction. However, awitnessagainst
whom a conviction isadmitted under thisprovision may chooseto disclosetheidentity of the
crimeupon which theconviction isbased.

(b) Timelimit. Evidenceof aconviction under thisruleisnot admissibleif aperiod of morethan ten
(10) yearshas elapsed since the date of the conviction unlessthe court determinesthat the
probativevalueof theconviction substantially outweighsitspreudicial effect.

(c) Effect of pardon,annulment, or certificateof rehabilitation. Evidenceof aconvictionisnot admis-
sibleunder thisruleif the conviction hasbeen the subject of a pardon, annulment, or other
equivalent procedur ebased on afinding of innocence.
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HIST: Enacted 1990 Ky. Actsch. 88, sec. 42; amended 1992 Ky. Actsch. 324, sec. 15; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:
The premise of the rule is that a person who suffers a felony conviction of any type is less
deserving of belief because of that conviction.

(@ If aparty desiresto impeach by use of evidence of aprior felony conviction that isless than
10 years old, Subsection (&) provides that it “shall be admitted.” Ordinary KRE 401-403
balancing and analysis does not apply to these convictions.

(b) Remotenessistheonly consideration for exclusion. If aconvictionismorethan tenyearsold,
Subsection (b) saysthat it is not admissible unless the judge determines that probative value
of proof of the conviction substantially outweighsits prejudicial effect. Thisisthereverse of
ordinary KRE 403 balancing. Miller v. Marymount Medical Center, Ky., 125 S. W. 3d 274
(2004). The burden of showing thisison the party desiring to use the conviction. McGinnis
v. Commonwealth, Ky., 875 S\W.2d 518, 528 (1994).

(c) Remote convictionsare excluded on the ground that the jury “might associate prior guilt with
current guilt.” Perduev. Commonwealth, Ky., 916 S.\W.2d 148, 167 (1995).

(d) The Kentucky rule does not permit identification of the crime unless (1) the witness under
cross-examination has denied the conviction or (2) the witness wishes to identify the nature
of the conviction for tactical reasons. Blair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004);
Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003); Saven v. Commonwealth, Ky., 962
S.\W.2d 845, 859 (1997).

(e) Therearetwo waysto prove prior conviction: (1) an admission from the witness, and (2) an
introduction of apublic record if the witness denies conviction.

(f) Any crime punishable by death or by a penalty of one year or more under the law of the
jurisdiction in which the conviction was had may be used. Any felony, not just those dealing
with honesty, may be used.

(9) Kentucky misdemeanor convictions can never be used. However, a misdemeanor from an-
other state may still be considered afelony for Rule 609 purposes. The determining factor is
the potential length of sentence. If the foreign conviction could have resulted in a sentence
of oneyear or morein prison or jail, itisafelony for Rule 609 purposes, regardless of what the
other state callsit.

(h) A conviction cannot be used if it was pardoned, annulled, or otherwise set aside because the
witness was innocent of the crime. Reversal on appeal or dismissal for insufficient evidence
would satisfy the last requirement of the rule. A pardon from the governor under Section 77
of the Constitution would qualify, but arestoration of rights under Section 145 will not.

(i) KRS532.055(2)(a)(6), which purported to allow theuse of juvenile adjudications of felony as
impeachment evidence was declared invalid as aviolation of separation of powersin Manns
v. Commonwealth, Ky., 80 S. W. 3d 439 (2002).

() KRS610.320(4), ajuvenile statute that allows use of prior juvenile adjudicationsto impeach,
has not been ruled on. In Barroso v. Commonwealth., Ky., 122 S. W. 3d 554 (2003), the court
observed that the Commonwealth conceded that use of an adjudication to impeach under
this statute was reversible error.

(k) Becauseof thehighly prejudicial nature of prior conviction evidence, an admonitioniscalled
for. The standard admonition given in the circuit judge's book is verbose and confusing.
Nothing prevents an attorney from suggesting a simpler admonition like: Members of the
jury: The witness has admitted conviction of a crime in the past. You must decide if this
conviction affects your estimate of hiscredibility and, if it does, how much effect it has. This
is the only purpose for which you can use this evidence.
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Rule 610 Religiousbeliefsor opinions.

Evidenceof thebeliefsor opinionsof awitnesson mattersof religion isnot admissiblefor the
pur pose of showingthat by reason of their naturethewitness credibility isimpaired or en-
hanced.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 43; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

Section Five of the Constitution prohibits diminution of civil rights, privileges or capacities be-
cause of religiousbelief or disbelief. Many cases cite this Constitutional right asthe basis of rules
that awitnessis not disqualified to testify and cannot be cross examined asto religious beliefsfor
the purpose of discrediting thewitness. L & N R. Co. v. Mayes, Ky., 80 S.W. 1096 (1904). Rule 610
isthe positive enactment of this constitutional principle.

(@ Itisimportant tofollow therule’splain language. Evidence of beliefsor opinions on matters
of religion is not admissible to show that the beliefs or opinions undermine or bolster the
credibility of thewitness. Evidence of religious beliefs or opinionsto prove other mattersis
admissibleif it satisfies other evidencerules.

(b) For example, it is permissible for ajudge at a competency hearing to ask a child witness if
Jesus wants us to tell the truth because the purpose of the evidence is to decide the prelimi-
nary question of whether the child can distinguish between truth and lies and understands
the obligation to tell thetruth. It isnot alright for alawyer to ask the same question on direct
or cross-examination of thewitnessin the hope that the answer will bolster or underminethe
child’scredibility with thejury.

Rule611 Modeand order of interrogation and presentation.

(&) Control by court. Thecourt shall exer ciser easonablecontr ol over themodeand or der of interro-
gatingwitnessesand presenting evidence so asto:
(1) Maketheinterrogation and presentation effectivefor theascertainment of thetruth;
(2) Avoid needlessconsumption of time; and
(3) Protect witnessesfrom harassment or undueembarrassment.

(b) Scopeof cross-examination. A witnessmay becross-examined on any matter relevant toany
issueinthecase, including credibility. Intheinterestsof justice, thetrial court may limit cross-
examination with respect tomatter snot testified toon dir ect examination.

(¢) Leadingquestions.Leadingquestionsshould not beused on thedir ect examination of awitness
except asmay benecessary to develop thewitness' testimony. Ordinarily leading questions
should bepermitted on cr oss-examination, but only upon thesubj ect matter of thedir ect exami-
nation. When aparty callsahogtilewitness, an adver separty, or awitnessidentified with an
adver separty, interrogation may beby leading questions.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 44; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

The Rule hasthree (3) loosely related sections although Subsection (a) is by far the most impor-
tant for evidence analysis. This subsection imposes a duty on the trial judge to exercise reason-
able control over the introduction of evidence. It is not intended to supersede the order of
proceedings set out in RCr 9.42 or to supersede other Rules of Evidence. This Rule, along with
KRE 102, 106, and 403, givesthe judge some guidance on what to do when evidence questionsare
not clearly governed by the Rules. Subsections (b) and (c) of the Rule deal with cross-examina-
tion, acritical subject for criminal defense attorneys.
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Subsection a

(a) Commentsmadein Rules102, 106 and 403 inform the understanding of KRE 611 (a)’s purpose.

()

©

©)

©

)

@

()

The judge shall intervene to make the interrogation of witnesses and the presentation of
evidence “ effective for the ascertainment of the truth.” Thislanguage is so broad that it can
cover small problems like objections to compound questions or claims of “asked and an-
swered” to sweeping questions like introduction of oral statements to explain portions of

written statementswhen used in conjunction with KRE 106, 612, 803 or 804.

(1) Courtsgenerally say that such matters are left to the sound discretion of the judge. Trial
decisionswill be overturned only upon showing that the discretion was abused. Soto v.
Commonwealth, Ky., 139 S. W. 3d 827 (2004).

(2) InCommonwealthv. Maddox, Ky., 955 SW.2d 718, 721 (1997), the court suggested that
judges use the considerations set out in KRE 403 to guide their decisions under this
rule.

Section Eleven of the Constitution and the Sixth Amendment of the U.S. Constitution pre-
serveacriminal defendant’sright to confront witnesses. Mosel ey v. Commonwealth, Ky., 960
S.W. d 460, 462 (1997); Rogersv. Commonwealth, Ky., 992 S\W.2d 183, 185 (1999). However,
KRE 611(a) gives judges authority to limit cross examination for any of the three purposes
specified by the Rule. Caudill v. Commonwealth, Ky. 120 S. W. 3d 635 (2003). However,
denial of effective cross-examination iserror that isreversible without showing of any addi-
tional prejudice. Eldred v. Commonwealth, Ky., 906 S.W.2d 694, 702 (1994).
Finding the line where limitation ceases to be reasonabl e and becomes an imposition on the
right to confront is dependent on the circumstances of each case. Weaver v. Commonwealth,
Ky., 955 SW.2d 722, 726 (1997) held that wherethejury isgiven enough information to make
the desired inference theright of confrontation isupheld. In Bratcher v. Commonwealth, Ky.,
151 S. W. 3d 332 (2004), the court held that aslong as cross examination creates areasonably
complete picture of the witness's veracity, the constitutional confrontation requirement has
been met. However, in Beaty v. Commonwealth, Ky., 125 S. W. 3d 196 (2003), the court noted
that the defendant has a constitutional right to “reasonable” cross examination that includes
guestions tending to show the witness's bias, animosity or any other reason that the witness
would testify falsely.

The concepts of “invited error” and “opening the door” are often associated with KRE

611(a). Courtsalow inadmissibleaswell asadmissible evidencein rebuttal where aparty has

introduced inadmissible evidence (i.e., irrelevant or excluded for other reasons). Thisisto

“neutralize or cure any prejudice incurred from the introduction of evidence.” Common-

wealth v. Alexander, Ky., 5 S.\W. 3d 104, 105 (1999); Commonwealth v. Gaines, Ky., 13S.W. d

923, 924 (2000).

“Opening the door” can result from intentional or inadvertent blurts by awitness or inquiry

into subjects previously ruled irrelevant or otherwise inadmissible. The latter situation is

often problem for inexperienced attorneyswho wish to pressthe line but do not know where
itis.

KRE 611(a) isoften applied after abad situation arises. KRE 103(a) and (d) and KRE 401-403

are expected to resolve problems before the jury is exposed to improper information. KRE

611(a) can be used asajustification for preemptive action. But often it isused when aproblem

has arisen and the judge must decide what steps short of mistrial might be taken to correct the

problem.

KRE 611(a) and KRE 105 can be read together to impose aduty on the judgeto give limiting

instructions on his own, without request of aparty. Certainly the Rule authorizesthe judge to

do so. Presentation of evidence of limited admissibility can be effective for the ascertainment
of thetruth only when properly limited by admonition. However, the second sentence of KRE

105(a) is a penalty on appeal, not arestriction on the actions that atrial judge can take.

Subsection (a)(2) permitsthejudgeto control the presentation of evidenceto avoid needless

consumption of time. This presumes that the judge will heed her ethical duty under SCR

4.300(3)(A)(4) to accord every person “and hislawyer” full right to be heard according to law.

KRE 611(a)(2) does not authorize the judge to practice the case for the parties or to exclude

evidence because production of the evidence might delay proceedings. The rule does not

permit an order prohibiting an attorney from speaking with a witness during a recess. .

Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004).
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@)

0

(k)

()

This subsection may figure in a determination of whether a party should be allowed to
introduce extrinsic evidence under KRE 106. If the presentation of such evidence would
involve delays to obtain witnesses, the judge has authority under this section to require
introduction of the evidence at alater time.

Subsection (a)(3) at its simplest level authorizes the judge to stop bickering between a
witnessand alawyer or to end alawyer’s* browbeating the witness.” SCR 3.400(3)(A)(8) has
placed a burden on the judge to control proceedings so that lawyers refrain from “ manifest-
ing bias or prejudice against parties, witnesses, counsel or others unless race, sex, religion,
national origin, disability, age, sexual orientation or socio-economic status or other similar
factors are issues in the proceeding.”

The audibility of tape recordings has been a subject of interest under this Rule. Pursuant to
KRE 611 (a) and 403, the judge decides whether the technical problemswith atape resulting
in inaudible portions are serious enough that the jury would be misled as to their content or
are such that the tape would be untrustworthy. Gordon v. Commonwealth, Ky., 916 S.w.2d
176, 180 (1995); Perduev. Commonwealth, Ky., 916 S.W.2d 148, 155 (1995); Norton v. Com-
monwealth, Ky.App., 890 SW.2d 632 (1994).

The judge may consider the use of an accurate transcript of arecording or testimony of one
of the participants to supplement or substitute for a tape. The judge may use these devices
tofill in theinaudible portions. However, the witness cannot be an “interpreter” of the tape.
He must testify from memory. Gordon, p. 180. Federal practice authorizes the use of such
compositetapes. U.S v. Scarborough, 43 F.3d 1021, 1024 (6th Cir. 1994).

Subsection b

(m) Kentucky permitswide open cross-examination which meansthat the cross-examiner may go

")

©)

®)

@

(r)

()

into any relevant issue, including credibility, subject to reasonable control by the judge.
DeRossett v, Commonwealth, Ky., 867 S.W.2d 195, 198 (1993).

Therearetwo limitations on cross. The judge may preclude cross-examination on matters not
raised on direct “in the interests of justice” and the judge may prohibit leading questions
except when cross examination is on the subject matter of direct examination. Both KRE
611(a) and 403 authorize the judge to place “reasonable” limits on the timing and subject
matter of cross-examination.

In 1996, the General Assembly amended KRS 431.350 yet again to try to makeit possible to
have an upset child in asexual offense prosecution examined and cross examined “inaroom
other than the courtroom,” and outside the presence of the defendant who can only look on
viaTV. Thestatutewasupheld in Sringer v. Commonwealth, Ky., 956 S.W.2d 883, 886 (1997).
Also, Commonwealthv. M. G., Ky., App., 75 S. W. 3d 714 (2002). Section 11 of the Constitution
givesacriminal defendant theright to “meet the witnessesfaceto face.” The statute does not
square with the Kentucky Constitution and should be declared invalid.

Subsection ¢
A leading question is one that suggests the answer to the witness. CR 43.05, repeal ed effec-
tive January 1, 2005. This contrasts with the open-ended questions with which direct exami-
nation isto be made. For example, “ You wererobbed on March 15th, weren't you?” isleading.
“Did anything happen to you on March 15th?’ is not a leading question.
Foundation or set-up questions are not leading: e.g., “Were you in the Kroger on March
15th? Did something happen? Did you see what happened? What happened?’ The first
three questions require yes or no answers but they are not leading. They are foundation
guestions required by KRE 602 to show personal knowledge and are unobjectionable. The
old rule of thumb that leading questions require yes or no answers is too unreliable to be
used.
The Rule permits leading questions “to develop the testimony,” which is another way of
saying that if alittle leading will get an excited, confused or verbose witness settled down
and testifying, the practice should not be discouraged. This portion of the Rule permits
leading of child witnesses or persons with communication problems. Humphrey v. Common-
wealth, Ky., 962 S\W.2d 870, 874 (1998).
A hostilewitness may beled on direct examination when hisanswersor lack of answers show
that the witness will not testify fairly and fully in response to open-ended questions. A
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witness is not hostile simply because he or she is associated with the other side in a case.
Hostility must be shown by refusal to answer fully and fairly before the request to use
leading questions is made.

(t) Thelead officer or detective in a case particularly, if identified as the representative of the
Commonwealth or as a person essential to the presentation of the Commonwealth’s case
under KRE 615, is “awitness identified with an adverse party” and can be led on direct
examination by the defendant.

Rule612 Writing used to refresh memory.

Except asotherwiseprovided in theK entucky Rulesof Criminal Procedur e, if awitnessusesa
writingduringthecour seof testimony for the pur pose of refreshingmemory, an adver separty
isentitled to havethewriting produced at thetrial or hearingor at thetaking of adeposition, to
inspect it, to cross-examinethewitnessthereon, and tointroducein evidencethoseportions
whichrelatetothetestimony of thewitness. If it isclaimed that thewriting containsmatter snot
related to the subject matter of thetestimony, thecourt shall examinethewritingin camera,
exciseany portionsnot sorelated, and order delivery of theremainder totheparty entitled
thereto. Any portion withheld over objectionsshall be preserved and madeavailabletotheappe-
latecourt in theevent of an appeal.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 45; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

Thisisaspecia version of the rule of completeness that is used when awitness “uses awriting
during the course of testimony for the purpose of refreshing memory.” If the writing was not
provided in pretrial discovery, the adverse party, in fairness, should have a chance to see the
complete document. Otherwise, jurors might be misled. Therule does not describe what “refresh-
ment” is. It at least impliesthat refreshing is permitted, however. Purcell v. Commonwealth, Ky.,
149 S.W. 3d 382 (2004).

(@ Refreshment of memory is often a prelude to introduction of out of court statements as a
hearsay exception under KRE 803(5). Formerly, aparty had tofail to refresh the memory of the
witness before introducing the record as substantive evidence, but thisis no longer the case.
If the witness cannot remember, the proponent can try leading questions, KRE 611(a), a
writing, aphotograph or some other prompt to jog the witness's memory. Because the other
matter is used only to refresh, there is no requirement that it be prepared by the witness or
that the witness even know of its existence.

(b) Refreshment isnot specifically provided for in the rules. KRE 601(b) and 602 establish oral
testimony from personal memory as the norm, but if the witness's memory is not up to the
task and the jury will thereby get less than the full truth, the judge may allow refreshment
under the general authority to avoid waste of time and to make the presentation effective for
discerning thetruth. KRE 611

(©) Thereisno set procedurefor refreshment. At minimum the proponent should be able to show
the judge that the witness had cause to know the subject matter of the desired testimony but
that for some reason, (stage fright, passage of time, illness, etc.), the witness cannot recall or
cannot recall well enough to testify coherently or effectively about it. Thejudge may require
the proponent to get permission to refresh or may leave it to the adverse party to object.

(d) If thewitness'smemory isrefreshed, the writing or other prompt should be taken away from
the witness so she can testify from memory. Leading questions should be discontinued at
this point.

(& If therefreshment fails, the witnessis disqualified to testify for lack of personal knowledge,
KRE 602, and cannot testify. Whether thewitnessisdisqualified from testifying at all or only
disqualified asto certain subject mattersisajudgment call pursuant to KRE 403 and 611(a).
If the witness has already testified to some facts, the adverse party may have to make a
motionto strike, KRE 103(a), or amotion for mistrial, depending on the party’s estimate of the
effectiveness of an instruction to the jury to ignore the testimony.
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If the witness cannot testify from memory, he may still be the conduit for recorded recollec-
tion under KRE 803(5), if he can testify asto the foundation requirements of that rule.
“Use” of the memory prompt isthe key concept for determining whether the adverse party is
entitled to examine the writing. Prosecutors sometime mail transcripts of statements or other
notesto witnesses weeks beforetrial. Sometimes witnesses review these promptsjust before
going into the courtroom to testify. In either case, because the prompt was “ used” to refresh
memory, the adverse party isentitled to look at the writing. The adverse party may ask about
use of promptsasapretrial motion or may elicit thisinformation on cross-examination. KRE
612 differsfrom thefederal rule which contains a specific subsection which allowsthejudge
to order access to statements. The Kentucky language mandates access if the prompt is
“used.”
Thefirst phrase of therule, “except as otherwise provided in the Kentucky Rules of Criminal
Procedure,” subordinatestherelief availableinthisruleto therelief provided for in RCr 7.24
and 7.26.
Theruleappliesto awitnesstestifying at atrial, deposition, or any other proceeding at which
therulesapply. KRE 102.
If the proponent of the witness claims that parts of the writing do not relate to the subject
matter of the refreshment, thejudgeisrequired to make an in camerainspection of thewriting
to determineif some parts should be deleted before the writing isturned over to the adverse
party. Presumably thisisaK RE 401-403 determination.
KRE 509 providesthat aparty may waive aprivilege by voluntarily disclosing or consenting
to disclose “any significant part” of the privileged matter. If the writing that the proponent
wants to use to refresh has privileged matter in it, the proponent must assert the privilege
before using the writing as a prompt.
Police officers aswitnesses are a particular problem. Officers often will say that because the
investigation took place several months ago and because they have had several other cases
in the meantime, they do not remember all of the details of the subject matter of their testi-
mony. They then proceed to testify, ostensibly from memory, but actually using their casefile
as acrib sheet. Clearly this hybrid form of testimony is not personal knowledge, refreshed
memory or recorded recollection. The judge has authority to allow thishybrid form of testi-
mony under KRE 611(a) & (b) if hefindsthat it will contribute toward ascertainment of the
truth and avoid wasted time. But the judge must consider the likelihood that the jury might be
misled. The judge should require the proponent to show the following before allowing this
hybrid form of testimony:
1. That the officer’s testimony is actually needed. Much of an officer’s testimony concerns
irrelevant details of apoliceinvestigation.
2. That the officer cannot testify coherently from memory alone.
3. That areading of recorded recollection is not a sufficient substitute for the officer’s
testimony. KRE 803(5).
4. That theofficer’stestimony will be based mostly on present persona knowledge and that the
writing or prompt will beused only tofill in occasional details.
5. That the jury will be able to distinguish the portions of testimony that come from personal
knowledge from the portions derived from other sources.

Rule613 Prior statementsof witnesses.

Examining withessconcer ning prior statement. Beforeother evidencecan beoffered of the
withesshavingmadeat another timeadiffer ent satement, hemust beinquired of concerningit,
with thecircumstancesof time, place, and per sonspresent, ascor rectly astheexamining party
can present them; and, if it bein writing, it must beshown tothewitness, with opportunity to
explainit. Thecourt may allow such evidenceto beintroduced when it isimpossibleto comply
with thisrulebecause of theabsenceat thetrial or hearing of thewitnesssought to becontra-
dicted, and when thecourt findsthat theimpeaching party hasacted in good faith.

Thisprovison doesnot apply toadmissonsof apar ty-opponent asdefined in KRE 801A.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 46; amended 1992 Ky. Actsch. 324, sec. 16; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
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NOTES

PURPOSE/PREMI SE:
The language was copied from CR 43.08 which rule has since been repeal ed. Its purposeisto fix
the foundation requirementsfor impeachment by introduction of out of court statements. Thefact
of different statementstogether with the judge’sadmonition limiting the jury’suse only to reflec-
tion on the credibility of present testimony constitutes “strict” or “straight” impeachment. This
use has survived enactment of the evidence rules.
However, for years Kentucky has allowed introduction of prior inconsistent statements as sub-
stantive evidence aswell, Jett v. Commonwealth, Ky., 436 S.W.2d 788 (1969), upon compliance
with CR43.08 foundation requirements. Jamesv. Wison, Ky., 95 S. W. 3d 875 (2002). Not surpris-
ingly, substantive use of out of court statements has eclipsed straight impeachment. KRE 801A(a)(1)
isthe rule enactment of the Jett case and a rejection of the more limited federal rule approach to
substantive use.

Subsection b of this rule exempts party admission under KRE 801A (b) from the foundation re-

quirement.

(@ Substantive use of prior statementsis discussed in detail in Rule 801A. The foundation for
both uses is discussed here.

(b) Therulerequiresthe examiner (KRE 607 allowsaparty to impeach hisown witness), to notify
thewitness of thetime, place and circumstances of the other statement, essentially to refresh
his recollection asto the making and substance of the other statement. If the witnessrecalls
the statement, the witness may admit that the other statement is more accurate than in court
testimony or may try to reconcile the statements. The witness may deny making the other
statement.

(¢) Thefoundation is not elaborate as the following example shows:

1. Witness testifies that defendant is the person who robbed him.
2. Examiner asksthefollowing questions:
A. “Doyou recall talking about this case with Officer X on March 15, 2005 at LMPD
Headquarters?” “ Yes.”
B. “WereDetectivesY and Z therealso?” “ Yes.”
C. If the other statement isin writing it is presented to the witness to review.
D. If not in writing, the examiner asks* Did you tell them that you could not identify the
robber because he wore a mask?”
E Ifinwriting, theexaminer readsexactly what isonthe page: “ Did youtell them* I, uh, |
could not say because, um, um, he had like a mask that he was wearing’.”

(d) The witness will answer “yes, no, or | don't know.” If the answer isyes, the witness then
must be allowed to explain apparent differences. If the witness admits that the other state-
ment is more accurate, there is no need to examine further because the witness has adopted
the other statement.

(e If thewitness deniesor cannot recall making the statement or cannot recall the substance of
the other statement, this rule anticipates introduction of other evidence to show that the
other statement was made, that it was different from trial testimony, that a witness who has
made two different statementsis untruthful, and that the testimony of such awitness should
be disregarded. The adverse party may request alimiting admonition.

(f) KREB01A(a)(1) exemptsthedifferent statement from the hearsay exclusionary rule, KRE 802.
Because the statement is relevant, it may be introduced as evidence that the truth is some-
thing other than the witness's trial testimony.

(9) Theplainlanguage of thisrule and of KRE 801A (a) presume that the maker of the different
statement will be present and subject to questioning about the circumstances of the state-
ment and how it came to be made. Thurman v. Commonwealth, Ky., 975 S.W.2d 888, 893
(1998). The second sentence of KRE 613 allowsintroduction of the different statement when
the witness is not present and when the judge finds that the “impeaching party has acted in
good faith.”

(h) KRE 613 usestheword “different.” KRE 801(a)(1) usestheword “inconsistent” to describe
the types of statements that trigger impeachment. Both words imply that the in court testi- Rule 613
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mony differs from the out of court statement by adding or deleting some details. It is not
necessary for the statements to be outright contradictory of each other.

(i) Thejudge must decide whether the difference or inconsistencies in the statements are suffi-
cient to justify impeachment. Impeachment on “ collateral” mattersis not encouraged. KRE
403; 611(a)(2).

() The proponent of a witness does not have an absolute right to rehabilitate the witness by
showing other statements consistent with thetrial testimony. KRE 801A (a)(2) limitsthe use
of consistent statements.

(k) Party admissionsdo not require afoundation because they are admissible on the ground that
a party and the persons associated with the party should know about them. Thus, the party
has no reason to complain when they are introduced.

Rule614 Callingand interrogation of withessesby court.

(@ Callingby court. Thecourt may, onitsown motion or at thesuggestion of aparty, call withesses,
and all partiesar eentitled to cr oss-examinewitnessesthuscalled.

(b) Interrogation by court. Thecourt may interrogatewitnesses, whether called by itself or by a
party.

(©) Interrogation byjuror.Ajuror may bepermitted toaddressquestionstoawitnessby submit-
tingthem in writingtothejudgewhowill decideat hisdiscretion whether or not to submit
thequestionstothewitnessfor answer.

(d) Objections. Objectionstothecalling of witnessesby thecourt, tointerrogation by thecourt, or
tointerrogation by ajuror may bemadeout of thehearing of thejury at theearliest available
opportunity.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 47; amended 1992 Ky. Actsch. 324, sec. 17; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PREMI SE/PURPOSE:

The 1989 Commentary, p. 66, says that the authority of the judge and the jury to question wit-
nessesiswell established in Kentucky law. Thisruleformalizesthe procedure by which questions
may be asked. The Commentary suggests that judge and juror questions should be used spar-

ingly.

(@ The obviousdanger of judge questioning of witnesses isthat the judge will become, in fact
or inthejury’sview, an advocate for one side. KRE 611 (a)(1) charges the judge to help the
jury to find the truth of the case. But Kentucky has alwaysfollowed a particularly strict rule
of adversary presentation of evidence to avoid undue influence of thetrial judge on the fact-
finding process. Whorton v. Commonwealth, Ky., 570 S.W.2d 627, 634 (1978), dissent. The
judge has the duty to make sure that the jury is not misled. KRE 403. In M. J. v. Common-
wealth, Ky. App., 115 S. W. 3d 830 (2002), the court upheld the action of ajudgein recessing
a hearing for two weeks until a witness could be called and examined. However, the judge
must be careful not to cross the line between judge and advocate.

(b) Jurors, asthe solefact findersinacriminal trial, must know all relevant and admissible facts
about the case. But the jury is not usually sophisticated enough to discern the difference
between what it wantsto know and what it is allowed to know. Subsection (c) allowsjurorsto
submit written questions to the judge who will decide whether the questions may be asked.
The requirement of written questions must be enforced as ameans of avoiding juror “blurts’
that may precipitate motionsfor mistrial.

Aswith judge questions, the danger with juror questionsisthat jurors may be transformed from
neutral fact finderstoinquisitorsor advocates. They may becomeeither oneinthejury room after
the caseis submitted for deliberation, but not before.

(c) Toavoid problemsof diplomacy, Subsection (d) allowsdelayed objection.

NOTES

Rule 614

63



THE ADVOCATE \olume 27, No. 4

Summer 2005

Rule615 Exclusion of witnesses.

At therequest of aparty thecourt shall order witnessesexcluded sothat they cannot hear the

testimony of other witnessesand it may maketheorder on itsown motion. Thisruledoesnot

authorizeexclusion of:

(1) A partywhoisanatural person;

(2) Anofficer or employeecf aparty whichisnot anatural per son designated asitsr epresentativeby
itsattorney; or

(3) A personwhosepresenceisshown by aparty tobeessential tothepresentation of theparty’s
cause.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 48; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMI SE:

To prevent intentional or unwitting modification of testimony, the judge always has had authority
to exclude witnesses from the courtroom during the testimony of other witnesses. Under thisrule
the judge must exclude witnesses upon the request of a party. The judge may exclude witnesses
on her own motion. The rule does not specify a sanction for violation of the rule. Penalties can
range from contempt for the one violating the separation order to prohibition of that witness's
testimony. The severity of the sanctionsis left to the discretion of the judge.

(@ Subsection 1 of theruleisunnecessary inacriminal case because Section 11 of the Constitu-
tion entitlesthe defendant to meet the witnessesface to face. RCr 8.28 (1) mandatesthe defendant’s
presence“at every critical stage of thetrial” Thus, Subsection 1 iswritten primarily for civil cases.
(b) The power to exclude is so firmly established that it is easy to overlook the constitutional
infringement that exclusion necessarily entails. All trials on the meritsin criminal casesare public
proceedings. Both the defendant and the general public have constitutional rights to demand
admission of relatives, friendsand the general publicto all criminal trials. Section 11; First Amend-
ment. The basisfor the rule isthat exclusion of witnessesis necessary to protect the integrity of
the fact finding process. If that purpose is not served by exclusion in a particular situation, the
constitutional right of openness should prevail.

(©) InJustice v. Commonwealth, Ky., 987 S.W.2d 306, 315 (1998) and Dillingham v. Common-
wealth, Ky., 995 SW.2d 377, 381 (1999), the court held that the prosecutor may designate apolice
officer asthe representative of the state to be exempted from a separation order. Thetheory isthat
the Commonwealth isnot a“natural person” and therefore an individual involved in the investi-
gation may qualify asitsemployee or agent. The alleged victim of acrime cannot be designated as
arepresentative. Millsv. Commonwealth., Ky., 95 S. W. 3d 838 (2003).

(d) Any party can use Subsection (c). Often a party will have an expert witness sit at counsel
table or in the courtroom as a prelude to the expert’s testimony based on observations made
during trial or what the expert has heard in court. An expert is not exempted from separation
because she is an expert witness. The party wishing to excuse the expert from separation must
obtain the judge’s permission under Subsection (3).

(&) Theruledoesnot limit the number of personswho can be exempted from the separation order.
(f) If apolice officer is exempt from separation under Subsection 2, his relevant out of court
statements are al so exempted from the hearsay exclusionary rule because they are statements of
the party’sagent or servant concerning amatter within the scope of employment. KRE 801A (b)(4).
This means that relevant statements of the officer designated as a representative can be intro-
duced without any showing of inconsistency or the KRE 613(a) foundation. Il
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ARTICLE VII.
OpPINION AND EXPERT TESTIMONY

Rule 701. Opinion testimony by lay witnesses

If thewitnessisnot testifying asan expert, thewitness’ testimony in theform of opinionsor
inferencesislimited tothose opinionsor inferenceswhich are:
(a) Rationally based on the per ception of thewitness; and
(b) Helpful toaclear under standing of thewitness stestimony or thedeter mination of afact
in issue.

Premise/Purpose

At common law, lay opinion testimony was presumptively inadmissible becauseitslow probative
worth created an unnecessary risk of improper influence on thejury. KRE 701 rejectsthe common
law presumption against admissibility. If the proponent can meet the requirements of the Rule and
the probative value of the lay opinion is not substantially outweighed by its potential to mislead
the jury, KRE 403, the opinion may be presented to the jury. The Kentucky Supreme Court has
characterized the Rule as “more inclusory than exclusory.” Clifford v. Commonwealth, Ky., 7 S.
W. 3d 371, 374 (1999).

Analyzing L ay Opinion | ssues

a Under KRE 701, the proponent must show that the witness “perceived” facts or an event such
that the witness could draw a reasonable inference from the facts or event.

Unlike an expert witness, alay witness may not rely on hearsay or on hypothetical premises posed
by counsel. Young v. Commonwealth, Ky., 50 S. W. 3d 148 (2001); Mondie v. Commonwealth,
Ky., S.W.3d (2005).

b. TheRule, obviously, appliesonly to awitness not testifying asan expert. If the person relieson
specia knowledge or experience asabasis of the opinion, he must be qualified as an expert before
giving the opinion. KRE 701 isnot ahalfway housefor failed expert witnesses. Griffin Industries,
Inc. v. Jones, Ky., 975 S. W. 2d 100 (1998).

¢. The opinion must be “helpful” to determining a fact in issue or understanding the witness
testimony. “Helpfulness’ is determined first by ordinary considerations of relevancy under KRE
401 and 402. The opinion must bear on a matter of “consequence to the determination of the
action.” Assuming that this showing of relevancy is made, the opinion is admissible, subject to
KRE 403 balancing.

TheCollectiveFactsRule

d. A lay witness may use conclusory language to describe an observed phenomenon where there
isno other feasible way inwhich to communicate the observation to thejury. Fulcher v. Common-
wealth, Ky., 149 S.W. 3d 363, 372 (2004).

e. An obvious example of the need for this so-called corollary is the difficulty attendant to
describing asmell. It isamost impossible to describe smell without saying that “it smelled like
. (gasoline, rotten eggs, Old Spice After Shave).

Typical Lay Opinion Subjects

f. Speed, age, degree of intoxication, smell. Clifford v. Commonwealth, Ky., 7 S. W. 3d 371, 374
(1999); Motorists Mutual ins. Co. v. Glass, Ky., 996 S. W. 2d 437 (1997).
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g. Sanity of another. Brown v. Commonwealth, Ky., 932 S. W. 2d 359 (1996).
h. Whether a substance |ooked like blood. Crowev. Commonwealth, Ky., 38 S. W. 3d 379 (2001).

i. Thedemeanor of another. Garland v. Commonwealth, Ky., 127 S. W. 3d 529 (2004); Caudill v.
Commonwealth, Ky., 120 S.W. 3d 635 (2004).

j- The similarities of signatures by a bank manager who knows what the valid signature looks
like. Hampton v. Commonwealth, Ky., 133 S. W. 3d 438 (2004).

InadmissibleL ay Opinion Subjects

k. Whether or not another personislying. Blair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004).
[. Astoguilt or innocence. Meredith v. Commonwealth, Ky., 959 S. W. 2d 87 (1997).

Caution: Amendment of Federal Rule 701

m. 1n 2000, thefederal rule wasamended by addition of a subsection (c) that specifiesthat thelay
witness may testify if the inference is “not based on scientific, technical or other specialized
knowledge within the scope of Rule 702.” It appears that this addition was made because of
gamesmanship rather than any need to spell out the differences between lay and expert opinions.
Riceand Katriel, Evidence: Common Law and Federal Rules of Evidence, 5" ed., p. 1033 (2005).
Unethical litigants devel oped a practice of leaving expert witnesses off their discovery responses
with the intention of calling these persons as lay withesses under Rule 701 when, as adiscovery
sanction, they were denied permission to call the witnesses as experts.

n. KRE 701 doesnot have asubsection (c). However, the matter isaddressed in SCR 3.130(3.4)(c).
Thisethical rule prohibitsintentional or knowing disregard of ruleslike RCr 7.24 “except for an
open refusal based on an assertion that no valid obligation exists.” Prosecutors are ethically
bound as* ministersof justice” to obey therules. SCR 3.130(3.8), Comment 1.

Rule 702. Scientific Evidence& Experts

If scientific, technical, or other specialized knowledgewill assist thetrier of fact to under stand
theevidenceor todetermineafact inissue, awitnessqualified asan expert by knowledge, skill,
experience, training, or education, may testify theretoin theform of an opinion or otherwise.

Premise/Purpose

This Rule authorizes testimony upon satisfaction of three criteria. It isimportant to note that this
is not just an opinion rule. Experts often are called to do nothing more than provide scientific,
medical or technical information from which jurors can draw their own conclusions. Much of the
scientific, medical and technical information provided by experts at criminal trials is based on
techniques, processes and studies that have long-standing acceptance in the respective disci-
plines and in the Kentucky Court of Justice. Daubert comesinto play where there is some doubt
as to the validity or reliability of proposed expert testimony. KRE 702 permits introduction of
expert evidenceif it bearson anissue of consequence, that is, if it isrelevant to the outcome of the
trial.

Analyzing Expert Witness|ssues: Level 1

a “assist thetrier of fact”: In most instances, expert testimony should be limited to subjects
about which the average juror cannot be expected to know very much. Dixon v. Commonwealth,
Ky., 149 S. W. 3d 426 (2004). The core concept is assistance to the jury that does not take up too
much time [KRE 403] or give undue prominenceto certain points of evidence. [KRE 611]. Obvi-
oudly, the relevance of the proposed evidence to an issue “of consequence” to the outcome of
the proceeding isan essential consideration. If the proposed evidence does not meet the KRE 401
definition of relevance, it isexcluded by the last sentence of KRE 402.

NOTES

Rule 702

66



THE ADVOCATE \olume 27, No. 4

Summer 2005

b. “qualified asan expert”: Thispart of the Rulelooksfor “adequate” qualificationsrather than
“outstanding” qualifications. Thomasv. Greenview Hospital, Ky.App., 127 S. W. 3d 663 (2004).
Qualification, like other preliminary questions, is determined under KRE 104(a). The questionis
whether the jury rationally could conclude that the witness knowswhat sheistalking about. The
Rules presume that the jury will disregard or discount testimony by awitnessit considers insuf-
ficiently qualified. Butcher v. Commonwealth, Ky., 96 S. W. 3d 3 (2002). A withessmay be qualified
by formal education or training, self-education, or experience.

c. “scientific, technical or other specialized knowledge”: Many topicsfamiliar to defense prac-
titioners have been accepted by the courts for quite some time. Fingerprints, ABO blood group-
ing, ballistics, medical and psychological evidence, and the two generally recognized methods of
DNA typing, have had general acceptancein the disciplinesinwhich they are used. The methods
used by police labs for identifying various controlled substances have been used for years
without challenge. The same is true for the principles underlying breathalyzers. Other “knowl-
edge’ like the practices of drug dealers and users is learned through experience. The Rule lan-
guage does not impose any limit on the kind of information that can be presented through experts.

Analyzing Expert Witness|ssues: Level 2

d. Dixon v. Commonwealth, Ky., 149 SW. 3d 426 (2004) recognizes that the trial judge is the
‘gatekeeper” responsible for determining the reliability of evidence under KRE 702. But it also
notes that the judge has “wide latitude in deciding how to test an expert’sreliability.” If thereis
any doubt as to admissibility, ajudge should hold aformal hearing before making the decision.
But if the proposed testimony concerns a well established subject matter and the witness's
credentials are satisfactory, little would be gained by a hearing. Under these circumstances, the
judge may dispense with aformal hearing, but must take care to establish on the record her basis
for admission or exclusion. City of Owensboro v. Adams, Ky., 136 S. W. 3d 446 (2004).

e. Johnsonv. Commonwealth, Ky., 12 S. W. 3d 258 (1999), excusesatrial judge from the obliga-
tionto hold aformal hearing on reliability if asubject matter has been held reliable by apublished
Kentucky appellate decision. This case does not compel ajudge to forego the hearing. It merely
states that the judge may do so. The judge will usually do so if the objecting party does not
introduce some evidence casting doubt on the reliability of the objected-to evidence. The party
opposing admission bears a burden similar to that imposed by KRS 500.070(3) — the party must
introduce some evidenceraising doubt asto thereliability of the process or method. If he does so,
the proponent of the evidence must ultimately convince the judge that the evidence should be
admitted.

Analyzing Expert Witness|ssues: L evel 3(a)

f. If ascientific or technical method isunproved or thereis some new question about an “estab-
lished” method, the judge must hold a Daubert hearing. The* central inquiry” at thispointis“an
assessment of whether the reasoning or methodology underlying the testimony is scientifically
valid and whether that reasoning or methodology properly can be applied to the factsin issue.”
Toyota Motor Corporation v. Gregory, Ky., 136 S. W. 3d 35, 39 (2004).

0. Usually, thetrial court will consider four factors:
whether the theory or technique has been tested
whether it has been subjected to peer review and publication
the error rate for the technique and
whether the technique has found acceptance within the relevant scientific
or technical community

The list is not binding and does not preclude consideration of any other evidence bearing on
reliability. Brown-Forman Corporation v. Upchurch, Ky., 127 S. W. 3d 615, 621 (2004).

h. The goal isto protect the jury from undue influence of “junk science” while not giving too
much effect to “ scientific orthodoxy that would inhibit the search for the truth.” Upchurch, p. 620.
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i. Reliability isaKRE 104(a) determination. The judgeis being asked to determine whether the
jury reasonably could rely on the information the witness proposes to present. Daubert is a
specific approach to making this determination.

j- Evenif thewitness qualifies as an expert and the method or techniqueisreliable enough for a
reasonable juror to consider, the judge must still apply the balancing provisions of KRE 403 and
KRE 611(a). If the probative value of the proposed evidence is slight or merely so-so, and the
potential for undue influence, confusion, or waste of timeissignificant, the judge can and should
exclude the testimony, even though it has been qualified under KRE 702. The purpose of expert
evidence isto assist the jury, not confuse or mislead it.

Analyzing Expert Witness|ssues: L evel 3(b)

k. Expertsmay also qualify through training, experience, or acombination of thetwo. In criminal
practice, the most common witness of this type is a law enforcement officer. For example, in
Fulcher v. Commonwealth, Ky., 149 S. W. 3d 367 (2004), the court held that an officer could give
an opinion that an odor smelled like ammonia, based on his training and experience. In another
drug case, the court upheld testimony as to the meaning of entries in a drug dealer’s papers.
Dixonv. Commonwealth, Ky., 149 S. W. 3d 426 (2004).

[. Under this heading, the witness qualifies by saying in effect that “I have seen, heard, or
smelled something like this many timesbefore. That’'show | know what itis.”

Analyzing Expert Witnessissues: L evel 4

m. A qualified expert witness may rely on facts provided by others. Parrish v. Kentucky Board of
Medical Licensure, Ky.App., 145 S. W. 3d 401 (2004). Thus, an expert may answer hypothetical
guestions that are based on facts in evidence or made known under KRE 703.

Analyzing Expert Witness|ssues. Level 5

n. If the judge determines that the witness is qualified to testify about a subject matter that is
reliable, the witness and the evidence are subject to al of the usual forms of impeachment and
contradiction. KRE 607 allows cross examination to show bias. Thisincludes asking the expert
whether and how much he is being compensated for appearing to testify. Miller v. Marymount
Medical Center, Ky., 125 S. W. 3d 281 (2004). The witness may be contradicted by the testimony
of another expert or by the learned treatise method. KRE 803(18).

0. Theexpert’sopinion must be based on the standard relied on by other expertsinthat particular
field. Parrish v. Kentucky Board of Medical Licensure, Ky.App., 145 S. W. 3d 401 (2004).

Alphabetical Listing of “ Scientific” Areas

Accident & crimescenereconstruction

Though not listed in Johnson, and thus ripe for a Daubert challenge, accident reconstruction
“science” is not generally questioned by Kentucky courts. In Allgeier v. Commonwealth, Ky.,
915 S.W.2d 745, 747 (1996), the Court upheld a decision to allow a palice officer, who was not
qualified as a reconstructionist, to give an opinion. And the Court of Appeals has held that a
witness need not have practical experiencein agiven industry to qualify asan expert. Murphy v.
Montgomery Elevator Co., Ky.App., 957 S.W.2d 297, 298 (1997). Gormanv. Hunt, Ky., 19 Sw.3d
662 (2000) (Doctor was qualified to give opinion asto point of impact between pedestrian and
automobile, even though doctor did not consider himself an accident reconstructionist); Com-
monwealth v. Alexander, Ky., 5 S.W.3d 104 (1999) (Sergeant Simms’ opinion concerned a subject
specifically within the knowledge of atrained accident reconstruction expert and was likely to
assist the jury); Woodall v. Commonwealth, Ky., 63 S.W.3d 103 (2001) (serologist testimony
concerning blood-spatter was admissible despite defendant’s contention that the serologist im-
properly engaged in crime scene reconstruction).
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Ballistics

In Johnson v. Commonwealth, Ky., 12 SW.3d 258, 262 (1999) Kentucky held (in dicta) that trial
courtsmay takejudicia noticethat ballisticsisareliable science. Thisishighly suspect, however,
and defense counsel should demand Daubert hearings to challenge any possibly unreliable
ballisticstesting. Reported Kentucky cases since Johnson mention ballistics experts, but still do
not address the reliability of ballistics. Foley v. Commonwealth, Ky., 55 S.W.3d 809 (2000); and
Lewisv. Commonwealth, Ky., 42 SW.3d 605 (2001). OnJune 6, 2003, DPA attorney Marguerite
Thomas won an (unpublished) appeal ordering remand for evidentiary hearing on the issue of
whether it was ineffective assistance of counsel not to get a defense ballistics expert to cross-
examinethe state's expert.

Bitemark evidence

In Wheeler v. Commonwealth, Ky., 121 S. W. 3d 173, 183 (2004), the court held that a physician
was qualified to testify that an injury on the defendant’s arm was not a bite mark. The doctor
qualified through medical training.

Blood spatter evidence

A physician can be qualified by training and “ on-the-scene observations’ to testify about blood
spattersat acrime scene. Wheeler v. Commonwealth, Ky., 121 S. W. 3d 173, 183 (2004). In\Wbodall
v. Commonwealth, Ky., 63 S.W.3d 103 (2001) the court disregarded the defendant’s contention
that a serologist relied on assumptions and improperly engaged in crime scene reconstruction in
testifying that one bloodstain was made by victim's face being mashed into the seat. Serologist
testimony concerning blood-spatter was admissible based upon photographs taken of the inte-
rior of the victim’svan and supported by physical evidence. However, awitness need not qualify
as an expert to testify about his observation of blood spatters. Thompson v. Commonwealth, Ky.,
147 S.W. 3d 22 (2004).

Breath testing

In Johnson v. Commonwealth, Ky., 12 SW.3d 258, 262 (1999) Kentucky held (in dicta) that trial
courts may take judicial notice that breath testing isareliable science. Thisissuspect. Defense
counsel should demand Daubert hearingsto challenge any possibly unreliable breath testing. In
Commonwealth v. Davis, Ky., 25 SW.3d 106 (2000) (breath tests admissible if machinery was
“properly checked and in proper working order at the time of conducting the test.”), the defense
challenge was not to the underlying reliability of breath tests, but to the working order of a
particular machine.

Causation

Kentucky appears to consider that there is nothing “novel” about a medical doctor’s testimony
on causation, and hence no Daubert hearing isrequired. An unreported Court of Appeals case
decided in February 2003 held that the trial court erred in ruling that causation testimony of two
doctorsfailed to meet the Daubert test. Scott v. David L. Grimes, P.S.C. Ky.App., Not Reported
in SW.3d, (2003).

Other experts are not so readily allowed to testify asto causation. E.g., an accident reconstruc-
tion expert invades the province of the jury by opining on the cause of an accident or the fault of
drivers. Renfrov. Commonwealth, Ky., 893 SW.2d 795 (1995).

Child sex abuse syndrome

InR.C. v. Commonwealth, Ky.App., 101 S.W.3d 897 (2002), asocia worker’sopinion, that achild
exhibited signs of being sexually abused, was inadmissible, and the child’s hearsay statements
regarding alleged abuse were not admissible as excited utterances. Also, in Miller v. Common-
wealth, Ky., 77 S.W.3d 566 (2002), the testimony of apolice sergeant specializing in child sexual
abuse investigations, that in 90 percent of the cases she investigated, there was a delay between
the sexual abuse and the child’s report of the sexual abuse, was improper evidence of the habits
of others.
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Crimere-enactment

Woodall v. Commonwealth, Ky., 63 S.W.3d 103 (2001) (serologist testimony concerning crimere-
enactment admissible); Pricev. Commonwealth, Ky., 59 S.W.3d 878 (2001) (reenactment of crime
during closing argument wasimproper, but harmless) Cf. Wilhitev. Rockwell Intern Corp., Ky., 83
S.W.3d 516 (2002) (exclusion of empirical model, constructed for this case and untested in any
other forum). Seealso Pricev. Commonwealth, Ky., 59 S.W.3d 878 (2001) (victim'’sparticipationin
reenactment of the crime, for first time during prosecutor’s closing argument, wasimproper, but not
prejudicial).

Eyewitnessidentification

Kentucky hasruled that expert testimony on eyewitness identification may be admissible. Com-
monwealth v. Christie, Ky., 98 S.W.3d 485 (2002), overruling Pankey v. Commonwealth, Ky., 485
S.W.2d 513 (1972), and Gibbsv. Commonwealth, 723 S\W.2d 871 (1986). Christie holdsthat the
court’s, in refusing to consider the defense expert’s testimony on the reliability of eyewitness
identification before excluding it, was not harmless. Held: trial judges have discretion to alow
opinion testimony from experts regarding the reliability of eyewitnesstestimony. Case reversed
and remanded for a hearing to determine “the relevancy and reliability of expert eyewitness-
identification testimony under KRE 702 based upon a proper record.”

False Confession / mental retardation

In Rogersv. Commonwealth, Ky., 86 S.W.3d 29 (2002), thetrial court prohibited a physician from
testifying to her opinion that Rogers’ limited mental capacity could have caused him to confess
falsely. Held: thetrial court erred by excluding this testimony on grounds it addressed the “ulti-
mate issue” of guilt. The case was reversed, and isnow set for re-trial.

Fiber analysis

In Johnson v. Commonwealth, Ky., 12 S.W.3d 258, 262 (1999) it washeld (in dicta) that trial courts
may takejudicial noticethat fiber analysisisareliable science. Thisishighly suspect, and defense
counsel should demand Daubert hearingsto challenge any possibly unreliablefiber analysis. See
Michael J. Saks, “Merlin and Solomon: Lessonsfrom the Law’s Formative Encounterswith Foren-
sic ldentification Science,” HastingsLaw Journal, Vol. 49, No. 4, pp. 1069 —1141.

Fingerprint analysis

In Johnson v. Commonwealth, Ky., 12 S\W.3d 258, 262 (1999), it was held (in dicta) that trial courts
may take judicial notice that fingerprint comparison is a reliable science. There has never been
testing to prove the reliability of fingerprint comparison techniques. Some courts distinguish
between “rolled” fingerprints, taken under controlled circumstances at a police station and “la-
tent” fingerprints, which are those lifted in the field and which may or may not be complete
samples. U. S.v. Sanchez-Birruetta, 2005 WL 662655 (9" Cir, 2005), unpublished.

Handwritinganalysis

Florencev. Commonwealth, Ky., 120 S. W. 3d 699, 701 (2004), holdsthat, under the Johnson rule,
handwriting analysis need not be subjected to a Daubert procedure. The case holds that the
burden is on the opposing party to show unreliability.

Hair analysis

Kentucky has judicially noticed hair analysis by microscopic comparison as a reliable science.
Johnson v. Commonwealth, Ky., 12 SW.3d 258, 262 (1999) However, courts outside Kentucky
havefirmly rejected hair analysis due to acomplete lack of evidencethisisareliable technique.
Moreover, since Johnson, a Jefferson County defendant, William Gregory, was freed when DNA
analysisproved it wasnot, after all, hishair at the crime scene. A so-called expert had testified that
it was, based on eye-balling the hair under a microscope.

Hypnoss
Roark v. Commonwealth, Ky., 90 S\W.3d 24 (2002). Without addressing or deciding scientific
valldlty under Daubert the Court holds that admission of post- hypnotlc identification and testi-

NOTES

Rule 702



THE ADVOCATE \olume 27, No. 4

Summer 2005

defendant had agreed to admissibility of an audiotape of the victim’'s hypnosis session Held:
“totality of circumstances’ approach isthe soundest approach for eval uating the admissibility of
evidence that is the product of a hypnotically induced, refreshed, or enhanced recollection.

Law

A witness may not expressand opinion asto the law. Legal questions are reserved exclusively for
the judge. RCr 9.58; Rockwell International Corp. v. Wilhite, Ky.App., 143 S. W. 3d 604, 623
(2003).

Ligature/Srangulation

A witnesswith extensive Army training and experiencein garroting people was deemed qualified
to render an opinion on how a person was strangled. Bratcher v. Commonwealth, Ky., 151 S. W.
3d 332,352 (2004).

M edical causation
Daubert appliesto medical testimony about causation of injury. City of Owensboro v. Adams, Ky.,
136 S. W. 3d 446, 450-451 (2004).

Pedophileprofile

In Tungate v. Commonwealth, Ky., 901 S.W.2d 41, 42-44 (1995), the court upheld exclusion of a
psychiatrist's “profile” or list of “indicators’ of pedophiliaby saying that “it will require much
more by way of scientific accreditation and proof of probity” to justify admission.

Polygraph
Evidence obtained as aresult of apolygraph examination is still inadmissiblein Kentucky. Gar-
land v. Commonwealth, Ky., 127 S. W. 3d 529 (2004).

Voiceprint analysis

The FBI, after conducting post-Daubert testing on the reliability of voiceprint analysis, has
determinedthat itisnot at all reliable. Asaresult, FBI policy now precludesthe use of voiceprint
analysisin prosecuting its cases. Michael J. Saks, “Merlin and Solomon: Lessonsfromthe Law’s
Formative Encounterswith Forensic I dentification Science,” Hastings Law Journal, Vol. 49, No.
4, pp. 1069—-1141. U. S v. Angleton, 269 F. Supp. 2d 892 (S. D. Tex., 2003), thoroughly reviewsthe
failings of this method.

Rule 703 Basesof opinion testimony by experts.

(a) Thefactsor dataintheparticular caseupon which an expert basesan opinion or inference
may bethose per ceived by or madeknown totheexpert at or beforethehearing. If of atype
reasonably relied upon by expertsin theparticular field in forming opinionsor inferences
upon thesubject, thefactsor dataneed not beadmissiblein evidence.

(b) If determined tobetrustworthy, necessary toilluminatetestimony, and unprivileged, facts
or datarelied upon by an expert pur suant to subdivision (a) may at thediscr etion of thecourt
bedisclosed tothejury even though such factsor dataarenot admissiblein evidence. Upon
reguest thecourt shall admonish thejury to usesuch factsor dataonly for the pur pose of
evaluatingthevalidity and probativevalueof theexpert’ sopinion or inference.

() Nothinginthisruleisintended tolimit theright of an opposing party to cross-examinean
expert witnessor totest thebasisof an expert’ sopinion or inference.

COMMENTARY

PURPOSE/PREMI SE:

The Commentary says*“trial judges should take an activerolein policing the content of the expert
witness direct testimony.” An expert is excused, in some circumstances, from the KRE 602
requirement of persona knowledge and may rely on information that ordinarily could not be
mentioned in front of thejury. KRE 703(a). Thewitnessmay also let thejury know the basisof his
conclusions, even if the basis consists of evidence that would ordinarily be inadmissible. KRE
703(b)
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a. Under KRE 703(a), an expert may base an opinion on facts or data either perceived by the
witness or “made known” to her. Obviously the witnhess may speak from personal knowledge as
in the case of achemist testifying about a chemical analysisthat she conducted. Subject to KRE
615(3), the witness also may sit in the courtroom to hear the facts or data introduced into evi-
dence. In addition, the witness can be given alist of facts either before or during trial and, on
those facts, give ahypothetical opinion. The witness may rely on hearsay or other evidence not
necessarily admissible under therules*if of atypereasonably relied upon by expertsin thefield.”

b. Subsection (a) requiresthejudge to decide whether theinadmissibleinformation actually is* of
atypereasonably relied upon inthe particular field in forming opinionsor inferences...” Thisisa
KRE 104(a) determination. InParrishv. Kentucky Board of Medical Licensure, Ky.App., 145 S.
W. 3d 401 (2004), the court held that “the law of Kentucky does not unduly restrict the evidence
on which an expert witness bases his testimony.”

c¢. Because the range permitted by this Rule is so broad, it is necessary to contact the witness
beforetrial to obtain someideaof what will berelied on.

d. Under KRE 703(b), if the expert relies on facts made known to him but not introduced into
evidence, those facts may beintroduced “at the discretion of the court,” but only for the purpose
of explaining or “illuminating” the testimony by the witness. These facts may be otherwise
inadmissible under the Rules of Evidence but can beintroduced for the limited purpose of explain-
ing why the witness reached the conclusion or opinion.

e. Subsection (b) requiresthe judge to decidefirst whether the facts or data meet the definitionin
subsection (a). If so, thejudge must decide under (b) whether theinformationis (1) trustworthy, (2)
necessary to illuminate the testimony, and (3) unprivileged. If so, and if the judge believes an
admonition will cause the jury to use the evidence properly, the witness may be allowed to speak
about the inadmissible facts or data.

f. The Commentary indicates that Subsection (b) isto be used sparingly and only when “neces-
sary to afull presentation of the experts’ testimony.”

0. Because Subsection (b) allows introduction of otherwise inadmissible evidence, the drafters
included afinal sentence requiring the judge, upon request of any party, to admonish the jury to
limit its use of these factsto “evaluating the validity and probative value of the experts' opinion
or inference.”

h. Evenif the evidence qualifiesunder Subsections(a) or (b), thejudge must subject it to KRE 403
balancing. The Commentary notes that “under proper circumstances, a portion of the basis of an
experts opinion might be excluded even though independently admissible as evidence.” Obvi-
ously, the draftersintend for very limited introduction of otherwise inadmissible evidence under
Subsection (b).

i. KRE 703(c) isaprecautionary rule which precludes use of Subsections(a) or (b) to limit cross
examination. The apparent underlying theory is that if the adverse party is willing to go into
otherwise inadmissible matters to attack the witness' opinion, this can be allowed although it
would be unwise, except in special cases, to allow the proponent of the expert to do so on direct
examination.

j- It is proper to call an expert witness to criticize the method or theory which underlies the
adverse party’sexpert testimony. U.S. v. Velasquez, 64 F.3d 844 (3rd Cir. 1995).

k. One of the obvious concerns of the drafters is that Subsection (b) might be misused to allow
expert witnhessesto bootleg hearsay into the case. This problem commonly arisesin sexual abuse/
assault cases in which a physician testifies that the prosecuting witness described the assault,
the identity of the assailant, the emotional and physical pain associated with the incident, and
other details. Usually, such out of court statements are excludable on relevance or hearsay
grounds. KRE 401; 801A(a)(2). But if thedoctor relied on the statementsin forming adiagnosis,
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KRE 703(b) could be aground for relating these statements to the jury. If the judge decides the
statements are necessary on direct examination or if cross examination brings them out, it is
essential to obtain an admonition limiting the statements to only non-substantive use, as an
explanation of the reason that the witness reached a particular conclusion.

Rule704 (Number not yet utilized.)
“Ultimatelssue” Testimony

PURPOSE/PREMI SE:

Therule as originally proposed in 1989 paralleled the language of KRE 704. The rule was not
adopted, and for several years, Kentucky’s common law continued to preclude opinion testimony
on an “ultimate issue.” However, in Sringer v. Commonwealth, Ky., 956 S.W.2d 883, 890-891
(1997), the Kentucky Supreme Court adopted the principle of KRE 704 thus abrogating the “ ulti-
mate issue” prohibition.

a. Under Sringer, expert opinion evidenceisadmissible solong as (1) thewitnessisqualified to
render an opinion on the subject matter, (2) the subject matter satisfies Daubert, (3) the subject
matter satisfiesthetest of relevancy set forth in KRE 401, subject to the balancing of probativeness
against prejudicerequired by KRE 403, and (4) the opinion will assist thetrier of fact per KRE 702.

b. Theultimateissuein acriminal caseisguilty or not guilty. Commonwealth v. Alexander, Ky.,
5S. W. 3d 104 (1999). Opinions or testimony asto guilt or innocence are excluded becausethey are
not helpful. KRE 702. Necessarily, opinions or testimony short of opinions of guilt or innocence
are not excluded by Sringer. They must be considered under the framework set out in Paragraph
(a) of this section.

Rule705 Disclosureof factsor dataunderlying expert opinion.

Theexpert may testify in termsof opinion or inferenceand giver easonsther efor without prior
disclosureof theunderlyingfactsor data, unlessthecourt requiresotherwise. Theexpert may
in any event berequired todisclosetheunderlying factsor dataon cr oss-examination.

COMMENTARY

PURPOSE/PREMI SE:

This rule permits the proponent of an expert witness some flexibility in the presentation of the
expert’s opinion or inference. Under this rule, the expert may give the opinion or make the
inference before discussing the thought process that led to it or the factual basis for it. Thisis
acceptable because RCr 7.24(1)(b) and RCr 7.24(3)(A)(i) providefor pre-trial discovery of reports
of scientific tests and experiments and of physical or mental examinations. Thus, in theory, the
adverse party knows of the opinion in advance and can object to the inference or opinion even
before the witness testifies.

a Theruleisdesigned to give some leeway to the proponent of the expert, but leaves the final
decision as to how the expert testifiesto the judge. The judge can always “require otherwise.”

b. The second sentence of the rule insures the right of the adverse party to establish the facts or
data on cross-examination if they are not brought out by the proponent of the witness. Hart v.
Commonwealth, Ky., 116 S.W. 3d 481 (2003).

¢. The Commentary notes that this rule changes the procedure by which hypothetical questions
are propounded and makes them less necessary.

d. When possible, the adverse party should file a pretrial in limine motion if the expert will not
consent to an interview or will not provide adequate information before trial begins. Discovery
responses are only the beginning in planning the cross examination of an expert witness.
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Rule 706 Court-appointed experts.

(@ Appointment. Thecourt may onitsown motion or on themotion of any party enter an order
to show causewhy expert witnesses should not be appointed, and may requirethepartiesto
submit nominations. Thecourt may appoint any expert withessesagr eed upon by theparties, and
may appoint expert withessesof itsown selection. An expert witnessshall not beappointed by the
court unlessthewitnessconsentstoact. A witnessso appointed shall beinfor med of thewitness
dutiesby thecourt in writing, acopy of which shall befiled with theclerk, or at a conferencein
which thepartiesshall have opportunity to participate. Awitnessso appointed shall advisethe
partiesof thewitness findings, if any; thewitness deposition may betaken by any party; and the
witnessmay becalled totestify by thecourt or any party. Thewitnessshall be subject to cross-
examination by each party, includingaparty callingthewitness.

(b) Compensation. Expert witnessesso appointed areentitled toreasonablecompensation in
whatever sum thecourt may allow. Except asotherwise provided by law, thecompensation shall
bepaid by thepartiesin such proportionsand at such timeasthecourt directs, and ther eafter
charged in likemanner asother costs.

COMMENTARY

PURPOSE/PREMI SE:

Thisruleisrarely used because the parties may hire their own experts, and even indigents may
apply for fundsto hirean expert pursuant to KRS 31.185. A criminal defendant’srightsof compul-
sory process, under the U.S. Constitution’s Sixth Amendment and the Kentucky Constitution’s
Section Eleven, guarantee that the defendant may call witnesses who have something relevant
and important to say. So, the need for thisrulein criminal casesis unclear. A court-appointed
expert who testifiesin away that damagesoneor all partiesto alitigation would create aproblem
analogous to that foreseen by KRE 605 and 606.

A standard form of cross examination involves impeachment of an expert by questions about
identification with the party, retention on behalf of aclassor type of plaintiff or defendant, and the
amount and contingency of payment for services. Thiskind of cross-examination would backfire
when addressed to a “court appointed” expert who would be perceived as the judge’s witness
with no axe to grind in the case. It is best that this procedure never be used. Wl

%

Thereisnosurer way tomisread any document thantoread it literally. Asnearly aswecan,
wemust put our selvesin theplace of thosewho uttered thewor ds, and try to divinehow they
would havedealt with theunfor eseen situation; and, evidence of what they would havedone,
they areby nomeansfinal.

-Learned Hand

_
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ARTICLE VIII. HEARSAY

COMMENTARY

KRE 802 excludes“hearsay” by declaring it inadmissible unlessit fallsunder an exception estab-
lished by acourt rule. Rule 802 does not supersede other rules. Rather, hearsay issues require at
minimum a three-step analysis. The proponent first must show relevance, KRE 401-402, and
overcome any objections of the opponent [typically Article IV or VI objections], before the
hearsay question can be considered. If the evidence isirrelevant or the witness is incompetent,
the hearsay nature of the evidence really does not matter. But if the proponent makes the first
required showing, then he must show that the proposed hearsay evidence falls under one of the
recognized hearsay exceptions. If the proponent makes the first two showings, the opponent of
the evidence may still argue under KRE 403 that the evidence should be excluded. Thisanalysis
appliesto all hearsay issues.

Rule801 Definitions.

(a) Satement. A“ statement” is:
(1) Anoral or written assertion; or
(2) Nonver bal conduct of a person, if it isintended by the per son asan assertion.

(b) Declarant. A“declarant” isaperson who makesastatement.

(c) Hearsay. “Hearsay” isastatement, other than onemadeby thedeclar ant whiletestifying at
thetrial or hearing, offered in evidenceto provethetruth of thematter asserted.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 55; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMISE

Article 8 is organized according to a plan in which hearsay is (1) identified and defined, (2)

prohibited in most instances, and (3) permitted in certain well-delineated circumstances. KRE 801

defines hearsay.

(@ Hearsay dealsfirst of all with a“statement.” It does not deal with several assertions lumped
together and considered as a group because a person made them at one time out of court. In
Williamsonv. U.S,, 512 U. S. 594 (1994), the Court interpreted the same definitional language
for thefederal court system, and held that ahearsay “ statement” meansa*“ single declaration
or remark” rather than a “report or narrative.” When considering a hearsay issue like a
confession or awitnessinterview, thejudge must consider each individual statement, line by
line and phrase by phrase. Each individual hearsay statement must qualify under a hearsay
exception. Oshornev. Commonwealth, Ky., 43 S. W. 3d 234 (2001).

(b) A “statement” is an assertion — oral, written, or nonverbal. Nonverbal conduct ordinarily
does not assert anything, but it can do so in some instances. A timely nod or gesture can be
an answer to a question as much as an oral response. However, a witness's observation of
conduct and his conclusion of what it meansis not hearsay. Partin v. Commonwealth, Ky.,
918 S.\W.2d 219, 222 (1996); Wheeler v. Commonwealth, Ky., 121 S. W. 3d 173 (2003).

(©) Anassertionis“apositive statement or declaration.” And, “positive” inthiscontextimplies
a statement explicitly or openly expressed. American Heritage Dictionary, 4th ed., p. 108;
1369 (2000).

(d) The Commentary states that the party claiming that nonverbal conduct is an assertion has
the burden of showing thatitis. ThisisaKRE 104(a) decision for thejudge. (Commentary to
1989 Final Draft, Kentucky Rulesof Evidence, p. 76)

() Hearsay is customarily equated with “out of court” statements. Thisis correct in most but
not all cases. Thelanguage of Subsection(c) describes hearsay as a statement made at atime
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that the declarant is not “testifying at the trial or hearing.” Under this definition, unsworn
statements made in the courtroom but not from the stand as a witness are subject to hearsay
analysis. Although depositions are sworn, cross-examined statements, they nevertheless
are hearsay.

(f) Tobehearsay under Subsection (c), out of court statements must also be offered in evidence
“to provethetruth of the matter asserted.” Both conditions must be met before the statement
is subject to the hearsay exclusionary rule. Perdue v. Commonwealth, Ky., 916 S.W.2d 148,
156 (1995); Garland v. Commonwealth, Ky., 127 S. W. 3d 529 (2004).

(9) If an out of court statement is introduced simply to show that it was made or to show the
effect it had on the person who heard it, (assuming that these matters are relevant in the first
place), it isnot considered hearsay. It isnot being offered for the truth of the matter asserted.
Caudill v .Commonwealth, Ky., 120 S. W. 3d 635 (2003); Miller v. Marymount Medical
Center, Ky., 125 S. W. 3d 274 (2004); Turner v. Commonwealth, Ky., 153 S.W. 3d 823 (2005).

(h) If the proponent claims a non-hearsay use for the statement, he must satisfy the judge that
the non-hearsay purpose is legitimate and that the jury will not be misled or confused as to
the proper use of the statement. KRE 403. Mosel ey v. Commonwealth, Ky., 960 S.W.2d 460,
461-462 (1997).

(i) “Investigativehearsay” isstill aproblem. Part of thetrouble may arisefrom the phraseitself,
whichisamisnomer. If statementson which the officer relied are properly admissible under
this concept, they are not hearsay because they are not offered to prove the truth. They are
introduced only to explain the officer’s actions. Additionally, it is relatively clear that this
exception/restriction appliesto all witnesses, not just police officers. See, Sringer v. Com-
monwealth, Ky., 956 S.W.2d 883, 887 (1997); Saven v. Commonwealth, Ky., 962 S.W.2d 845,
859(1997).

() Buttheactions of the officer must be at issue in the case for the statementsto berelevant in
thefirst place. KRE 401; Daniel v. Commonwealth, Ky., 905 S.W.2d 76, 79 (1995); Sringer V.
Commonwealth, Ky., 956 S.W.2d 883, 887 (1997). The actions of the officer arerarely relevant
on direct examination by the prosecutor. The Commonwealth must meet its burden of proof
by showing the identity of the actor, commission of prohibited actions or omissions, and
culpable mental state. Unless the officer’s actions bear directly on one of these points her
actions areirrelevant and it does not matter what the officer wastold.

(k) Gordonv. Commonwealth, Ky., 916 S.W.2d 178, 179 (1995), correctly pointsout that “infor-
mation as to the motivation” of police actions may be needed in some cases “to avoid
misleading the jury.” The court also noted that this information “is fraught with danger of
transgressing the purposes underlying the hearsay rule.”

() Thedanger of misleading thejury isusually areason to exclude evidence, not to admit it. KRE
403. Claimsthat thejury will want to know how the officer got involved in the case Gordon,
p.179, ignore the burden of proof. On direct examination the actions of the officer areirrel-
evant and thereforeinadmissible. KRE 402. For example, an officer cannot rel ate the detail s of
the radio dispatch that caused him to pull the defendant’s car over, unless the defendant
“opensthe door” by claiming animproper motivein the stop. White v. Commonwealth, Ky.,
5S.W.3d 140, 142 (1999).

(m) If the defendant “ opens the door” by attacking the officer or the investigation, the officer’s
actions are relevant and the reasonableness of those actions can be shown by revealing the
information conveyed to the officer. This is the only legitimate basis for introduction of
statements on which the officer relied. A limiting instruction should be given. KRE 105.

(n) Occasionally aparty will claim that statements madein the presence of the other party either
aren’t hearsay or fall under some exception to the hearsay exclusionary rule. Thisideawas
rejected in Perdue v. Commonwealth, Ky., 916 S.W.2d 148, 157 (1995). The court noted that
such statements might be adoptive admissions under KRE 801A (b)(2), but otherwise are just
hearsay.

(0) Sometimesevidenceisamix of admissibleinformation and hearsay. In Fulcher v. Common-
wealth, Ky., 149 S. W. 3d 363 (2004), the court observed that a sound video showing how
methamphetamine is manufactured contained both admissibl e evidence (the video) and inad-
missible hearsay evidence (the sound track).
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Rule801A Prior statementsof witnessesand admissions.

(@ Prior statementsof witnesses. A statement isnot excluded by thehear say rule, even though
thedeclarant isavailableasawitness, if thedeclarant testifiesat thetrial or hearingandis
examined concer ningthestatement, with afoundation laid asrequired by KRE 613 and the
statement is:

(1) Inconsistent with thedeclarant’stestimony;

(2) Consstent with thedeclarant’stestimony and isoffered torebut an expressor implied
chargeagainst thedeclarant of recent fabrication or improper influenceor motive; or

(3) Oneof identification of aperson madeafter perceivingtheper son.

(b) Admissionsof parties. A statement isnot excluded by the hear say rule, even though the
declarant isavailableasawitness, if the statement isoffered against aparty and is:

(1) Theparty’ sown statement, in either an individual or arepresentative capacity;

(2) A statement of which theparty hasmanifested an adoption or belief initstruth;

(3) A statement by a person authorized by the party to make a statement concerningthe
subject;

(4) A gtatement by theparty’sagent or servant concer ningamatter within thescopeof the
agency or employment, madeduringtheexistenceof therelationship; or

(5) A statement by acoconspirator of aparty duringthecourseand in furtheranceof the
conspiracy.

(c) Admission by privity:

(1) Wrongful death. A statement by thedeceased isnot excluded by thehear say rulewhen
offered asevidenceagainst the plaintiff in an action for wr ongful death of thedeceased.

(2) Predecessorsin interest. Even though thedeclar ant isavailableasawitness, when a
right, title, or interest in any property or claim asserted by a party to a civil action
requiresadetermination that aright, title, or interest existed in thedeclar ant, evidence
of astatement madeby thedeclarant duringthetimetheparty now claimsthedeclar ant
wastheholder of theright, title, or interest isnot excluded by the hear say rulewhen
offered against the party if the evidence would be admissibleif offered against the
declarant in an action involving that right, title, or interest.

(3) Predecessorsin litigation. Even though thedeclar ant isavailableasawitness, when the
liability, obligation, or duty of aparty toacivil action isbased in wholeor in part upon the
liability, obligation, or duty of the declarant, or when theclaim or right asserted by a
party toacivil action isbarred or diminished by a breach of duty by the declarant,
evidenceof a statement madeby the declarant isnot excluded by the hear say rulewhen
offered against theparty if theevidencewould beadmissibleagainst thedeclarant in an
action involvingthat liability, obligation, duty, or breach of duty.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 55; amended 1992 Ky. Actsch. 324, sec. 20; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PURPOSE/PREMISE

The three Subsections of this Rule deal with principles that are well established: statements of

witnesses, admissions of parties, and admissions by privity. Admissions by privity (Subsection

(c)) do not often figure in criminal cases and therefore they are not discussed here. The Federal

Rule flatly declares that these types of statements are not hearsay. Kentucky excepts them from

the Hearsay Exclusionary Rule. Kentucky also differsmarkedly from the Federal Rule onthetypes

of statements that can be qualified under KRE 801A(a)(1). This Rule provides that statements
formerly admissible only asimpeachment may also be admitted as substantive evidence.

(@ Subsection (@) allows any party to question awitness about prior statements as long as the
witness (1) isthe declarant of the statement, (2) testifiesat trial, (3) isexamined about the prior
statement pursuant to KRE 613, and (4) the previous statement is (&) inconsistent with the
witness/declarant’s testimony, or (b) consistent with testimony and offered to rebut an alle-
gation of recent fabrication or corrupt motive, or (c) one identifying a person after the wit-
ness/declarant has “perceived” the person.
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Subsection (a)(1) continues|ong-standing Kentucky practice and is based on the belief that,

as long as the declarant is present and subject to cross examination, “there is simply no
justification for not permitting thejury to hear, as substantive evidence, al they [the declarant
and the person testifying to the prior statement] have to say on the subject and to determine
whereinliesthetruth.” Porter v. Commonwealth, Ky., 892 SW.2d 594, 596 (1995). However,

this applies only when the witness being impeached has “personal knowledge” of the issue
inquired about. Askew v. Commonwealth, Ky., 768 S.W.2d 51 (1989); Meredith v. Common-
wealth, Ky., 959 SW.2d 87, 91 (1997). Where the supposed maker of the statement denies
making the statement, which contains admissions by athird party, it ispermissibleto then call

awitnessto relate that the witness did make the statement. Thurman v. Commonwealth, Ky.,

975 S.W.2d 888, 893 (1998). It isalso improper to introduce the prior inconsistent statement
through the police officer prior to the witness being called and examined about the supposed
statement: it isimproper to “ predict” that the witnesswill say something inconsistent. White
v. Commonwealth, Ky., 5 S.\W.3d 140, 141 (1999).

Kentucky rejects the Federal Rule language that limits prior statementsto only those given
“under oath” at legal proceedings or depositions. Thurman v. Commonwealth, Ky., 975
S.\W.2d 888, 893-894 (1998).

If the declarant/witness admits the other statement was made, no further examination is nec-
essary. If the declarant/witness cannot remember or denies making the statement, other
evidence showing that it was made, and its substance, may be introduced.

Consistent statements may be used upon proper foundation but only for purposes of rebut-

ting an express or implied charge against the declarant/witness of (1) recent fabrication or (2)

improper influence or motive. Prosecutorsin particul ar have often overlooked the limitation
torebuttal use and the limited issuesfor which the Rule provides exemption from the Hearsay
Exclusionary Rule.

In Smithv. Commonwealth, Ky., 920 S\W.2d 514, 516-517 (1995) and Fieldsv. Commonweal th,

Ky.App., 904 SW.2d 510, 512-513 (1995), the courts discussed Subsection (a)(2) and properly
limited its use. In Fields, the court noted that the Rule “preserves the concept that the
problems admitting [prior consistent] testimony outweigh its cumulative probative effect
except in certain instances.”

The Court recognized that where a party claims that “collateral events or motives’ have
caused a witness's testimony to become untrustworthy, a consistent statement made at a
time when the motive or influence could not have been afactor is (1) relevant to answer the
charge of untrustworthiness and (2) reliable enough to qualify for exemption from the Hear-
say Exclusionary Rule.

The Fields Court pointed out that prior consistent statements cannot be used to “buttress
testimony called into issue asaresult of faulty memory, inability to observe or any of the host
of reasonsfor challenging testimony.” However, introduction of a portion of a prior written
statement during cross-examination may allow the opponent to require the balance of the
writing to be introduced pursuant to KRE 106, even if portions are consistent and otherwise
inadmissible under KRE 801A(a)(2). Saven v. Commonwealth, Ky., 962 S.W.2d 845, 858
(1997).

The Smith Court identified the danger of bolstering and noted the Supreme Court’srecord of
condemning testimony of social workersand police officersasto consistent statements. The
court held that, in addition to improper bolstering, such testimony “lacked probative value’

and was unnecessary. This would include portions of the tape-recorded confession of the
defendant in which the arresting officer repeats portions of the prior consistent accusations
of the accuser — those portions must be redacted. Belt v. Commonwealth, Ky., 2 S.W.3d 790,

792 (1999). The audio portion of acrime scene video containing the statements of theinves-
tigating officer, consistent with his testimony at trial, is also considered a prior consistent
statement excluded by this rule and must be redacted. Fields v. Commonwealth, Ky., 12
S.\W.3d 275, 280-281 (2000).

Kentucky hasfollowed the U.S. Supreme Court analysisset out in Tomev. U.S,, 513 U. S. 150
(1995), which limits consistent statements to those made before the motive for fabrication
existed. Saven v. Commonwealth, Ky., 962 S.W.2d 845, 858 (1997).
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(k) Subsection (8)(3) addressesthe problem of awitnesswho onceidentified or failed to identify
and who later, in trial testimony, either cannot identify the person or now identifies the
person. This Rule deal s primarily with awitnesswho has forgotten what the defendant looks
like

() Because of thedefinition of “statement” in KRE 801(a), theinconsi stency could be dealt with
under KRE 801A(a)(1). Asapolicy matter, however, the drafters chose to adopt the Federal
Rule language to cover this subject.

(m) The statement of identification can be oral or written, or it can be the act of picking the
defendant’s photograph out of a photopack. KRE 801(a). The witness describing the identi-
fication may al so opine that the declarant showed no hesitation in making the identification.
Wheeler v. Commonwealth,, Ky., 121 S.W. 3d 173 (2003).

(n) TheCommentary makesit clear that thisisan exemption from the Hearsay Exclusionary Rule
only for the person who madetheidentification. (Commentary to 1989 Final Draft, Kentucky
Rulesof Evidence, p. 78)

PARTY ADMISSIONS

(0) Subsection (b) lists five instances in which a statement attributable in some way to a party
may qualify as an exemption to the general Hearsay Exclusionary Rule. The common first
requirement of all fiveisthat the statement be offered against a party. What is often called
“self-serving” hearsay, that is, a statement that is actually favorable to the party, cannot
qualify. Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2003). Thisrequirement should not
be confused with the statement against interest that is governed by KRE 804(b)(3).

(P) A party’sown statement may be introduced against her whether the party appears to testify
or not. In criminal cases the defendant’s “ statement” to police is often introduced by the
Commonwealth during its casein chief. It isimportant to remember the constitutional limita-
tions on the use of the defendant’s statements to the authorities. Involuntary statements
may never be used. Statements taken without Miranda warnings cannot be used in chief but
may be used to contradict the testimony of the defendant. Canler v. Commonwealth, Ky., 870
S.\W.2d 219, 221 (1994).

(@ Refusal toanswer can be anon-verbal statement. Failure to respond to an accusation tradi-
tionally has been considered a manifestation of the accused person’s belief that the accusa-
tionistrue. In Kentucky, however, thereisno legal duty to speak with police either before or
after arrest or Mirandarightsare given. KRS 519.040, 523.100 and 523.110 only prohibit false
statements by a person who chooses to speak to police or other authorities. Thus, silencein
the face of an accusation by police never should be construed as anon-verbal statement that
might qualify under thisrule. Nobody hasto talk to the police.

Silence in the face of an accusation by an ordinary citizen may or may not be a non-verbal
statement although in a society influenced by the knowledge that “ anything you say may be
used against you” it is perhaps becoming unreasonable to expect anyone to respond to
accusations. Perdue v. Commonwealth, Ky., 916 S.W.2d 148, 158 (1995); Blair v. Common-
wealth, Ky., 144 S\W. 3d 801, 806 (2004).

Thefoundation for “admission by silence” requires proof that the party heard the statement,
understood what the statement was, and remained silent. Blair v. Commonwealth, Ky., 144
S.W. 3d 801, 806 (2004); Terry v. Commonwealth, Ky., 153 S. W. 3d 794 (2005).

(r) Obviously, anod or an oral indication that a party believesthat another’s statement istrue can
qualify another person’s statement as an exception under Subsection (b)(2).

() Anindigent criminal defendant will rarely have a spokesperson and therefore Subsection
(b)(3) isunlikely to play aprominent part in criminal defense practice.

(t) Subsection (b)(4) appliesto statements made by the attorney for the Commonwealth, police
officersor defense counsel. See: Comment to KRE 615(2). Attorneys appearing on behalf of
aparty areagents. Clark v. Burden, Ky., 917 SW.2d 574, 575 (1996). Thus, any disclosure of
damaging information by the attorney may be introduced against the client under this Sub-
section of KRE 801A.

(u) Subsection (b)(5) deals with statements made by other participantsin a conspiracy that are
introduced against the defendant who was part of the conspiracy. If such statements qualify,

NOTES

Rule801A

79



THE ADVOCATE \Volume 27, No. 4 Summer 2005

they may be used as substantive evidence against the defendant. The analysis for such

statementsis as follows: NOTES

1 Obviously, the judge must first determine that a conspiracy existed and that the defen-
dant wasinvolved. KRE 104(a); Gerlaugh v. Commonwealth, Ky., 156 S. W. 3d 747, 753
(2005).

2 Thejudge may consider the proffered statement as evidence that the conspiracy existed
because the Rules of Evidence do not apply to KRE 104(a) determinations. KRE
1101(d)(2); Gerlaugh, p. 754.

3 But Kentucky requires additional independent proof of an existing conspiracy before
the finding can be made. Gerlaugh, p. 754.

4. Thejudge must also find that the proffered statement was made while the conspiracy
was going on and that it was “in furtherance” or served some purpose for the success of
the conspiracy.

5. If the proponent meets the requirements and KRE 403 does not justify exclusion, co-
conspirator statements may be introduced.

Rule802 Hearsay rule.

Hear say isnot admissibleexcept asprovided by theserulesor by rulesof the SupremeCourt
of Kentucky.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 57; amended 1992 Ky. Actsch. 324, sec. 21; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

PURPOSE/PREMISE

Sections 7, 11, and 233 of the Constitution prescribe acertain form of trial in criminal cases. The

common law aspects of trial under Section 233 can be changed by the Supreme Court. [ Constitu-

tion, Sections 116; 124]. But the features guaranteed by Sections 7 and 11 are not subject to
change. A criminal trial in Kentucky requires sworn testimony, [ Section 7;KRE 603], by awitness
with personal knowledge of the subject matter of the testimony, [ Section 233;KRE 602], subject to
cross examination. [Section 11;KRE 611 (b)]. The witness who lacks personal knowledge and
relates what the declarant told her is only passing along what she heard. The witness can be
sworn and cross-examined about the circumstances in which the statement was made but the
witness does not have personal knowledge of the truthfulness of the declarant’s statement.

Under these circumstances, cross-examination does not reach the really important part of the

testimony. KRE 802 excludes such testimony except in certain specific situations defined in Rules

801A, 803 and 804.

(@ This rule makes the admissibility of hearsay the exclusive responsibility of the Supreme
Court which is the only agency of government authorized to make rules for the Court of
Justice. Constitution, Sec. 116. The General Assembly cannot authorize the use of hearsay
without the concurrence of the Supreme Court pursuant to KRE 1102 (b). For thisreason,
KRS 421.350 (3), asamended in 1996, is void because it purports to authorize use of prere-
corded testimony in child sexual abusetrials.

(b) RCr 3.14(2) permits hearsay in adult felony probable cause hearings. White v. Common-
wealth, Ky.App., 132 S. W. 3d 877 (2003). The exceptions in KRE 801A, 803 and 804 also
permit hearsay.

() KRE 802 does not apply to the proceedings exempted from the rules by KRE 1101 (d).
Hearsay is permitted in these proceedings.

(d) Theright of confrontation protected by the 6th Amendment and by Section 11 isan important
consideration in any hearsay case. The federal Supreme Court has long held that the 6th
Amendment does not necessarily prohibit admission of hearsay against a criminal defen-
dant. Idaho v. Wright, 497 U.S. 805 (1990).

(&) 1n 2004, however, Crawford v. Washington, 541 U. S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177
(2004), held that the 6™ Amendment confrontation clause prohibits admission of an out of
court “testimonial” statement at a criminal trial except (1) where the declarant appears as a
witness and can be cross examined about the statement or (2) where the declarant does not Rule 802
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(k)
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appear as awitness but the adverse party had an opportunity to cross examine the declarant
at an earlier proceeding.

Ohiov. Raberts, 448 U. S. 56 (1980), the long-standing precedent dealing with firmly rooted
hearsay exceptions and particularized guarantees of trustworthiness, is certainly limited by
Crawford. It may still beavalid approach for analyzing “ non-testimonial” out of court state-
ments. [Crawford, 124 S. Ct., p. 1374].

Crawford does not give a comprehensive definition of what a“testimonial” statement is. It
does give some examples of the “core class’ of testimonial statements on page 1364 of the
opinion. There the Court observesthat ex partein-court testimony, and itsfunctional equiva-
lent, are prohibited. It also saysthat (1) affidavits, (2) custodial interrogations by police, (3)
prior testimony that the adverse party had no opportunity to cross examine and (4) similar
pretrial statements that a declarant would reasonably expect to be used by the prosecution,
areintheclass.

Also, statements made at preliminary hearings, grand jury proceedings, trials, and other
similar proceedingsfall under the “testimonial” heading. [p. 1374].

The opinion does recognize that there were some “well-established” hearsay exceptions at
common law at the time the 6" Amendment was adopted, such as business records and
conspirator’s statements. [p. 1367].

But wheretestimonial evidenceisat issue, the 6" Amendment demandswhat the common law
required: unavailability of the witness and a prior opportunity to cross examine.

For the next year or two at least, hearsay law will be unsettled as each of the exceptions
authorized by the Rules is considered in light of Crawford. One good way to keep up with
developments on this point is to consult “The Confrontation Blog” at
“confrontationright.blogspot.” Thissiteisrun by Professor Richard Friedman whose work
was cited by the court in Crawford. It is*“devoted to reporting and commenting on devel op-
ments related to Crawford v. Washington.” It also hasalink to an outline of post-Crawford
cases authored by Jeffrey Fisher, lead counsel for Crawford in the Supreme Court.
Crawford should not be read as acomplete overthrow of conventional hearsay law. Thereare
some obvious examples of rulesthat Crawford won’t change. KRE 801A (a) expressly condi-
tions admission of hearsay on the presence of a testifying declarant who can be cross
examined. The party statement exception, KRE 801A (b), is premised on estoppel rather than
reliability. And the conspirator statement exception, KRE 801A(b)(5), was mentioned in
Crawford as an exception that existed at the time the Sixth Amendment was adopted.

(m) But other exceptions will have to be analyzed to determine if the out of court assertions

authorized by them are“testimonial.”

(n) AnalyzingHear say | ssues: the admissibility of each individual remark isdetermined by con-

sidering thefollowing:

1 Isthe statement relevant? Does it have any tendency to make afact of conseguence to
the determination of the action more probable or less probable...?[KRE 401]. If not, KRE
402 makes it inadmissible and there is no need to consider the hearsay issue.

2 Ifrelevant, isit hearsay asdefined in KRE 8017?

a A statement
b. Other then one made whiletestifying at trial
c. Offered to prove the truth of the matter asserted.

3. If not, the statement is not hearsay and KRE 802 does not excludeit.

4. If so, KRE 802 excludesit from evidence unlessthe proponent qualifiesit asan exception
under KRE 801A, 803 or 804 and the exception does not violate the confrontation clause
of the 6™ Amendment as interpreted in Crawford.

5. If the statement is not hearsay or the proponent qualifiesit under avalid exception, the
judge must balance probative value against prejudicial potential. [KRE 403].
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Rule803 Hear say exceptions: availability of declarant immaterial.

Thefollowing arenot excluded by thehear say rules, even though thedeclarant isavailableasa

witness:

(1) Present senseimpression. A statement describing or explainingan event or condition made
whilethedeclarant wasper celving theevent or condition, or immediately ther eafter.

(2) Excited utterance. A statement relating to a startling event or condition madewhilethe
declarant wasunder thestressof excitement caused by theevent or condition.

(3) Then existingmental, emotional, or physical condition. A statement of thedeclarant’sthen
existing state of mind, emotion, sensation, or physical condition (such asintent, plan, mo-
tive, design, mental fedling, pain, and bodily health), but not including a statement of memory
or belief toprovethefact remembered or believed unlessit relatesto theexecution, revoca-
tion, identification, or termsof declarant’ swill.

(4) Satementsfor purposesof medical treatment or diagnosis. Satementsmadefor purposes
of medical treatment or diagnosisand describing medical history, or past or present symp-
toms, pain, or sensations, or theinception or general character of the cause or external
sour cether eof insofar asreasonably pertinent totreatment or diagnosis.

(5) Recorded recollection. A memorandum or record concer ning amatter about which awit-
ness once had knowledge but now hasinsufficient recollection to enable the witnessto
testify fully and accur ately, shown to have been made or adopted by thewitnesswhen the
matter wasfresh in thewitness memory and toreflect that knowledgecorrectly. If admitted,
thememorandum or record may beread into evidencebut may not ber eceived asan exhibit
unlessoffered by an adver separty.

(6) Recordsof regularly conducted activity. Amemorandum, report, record, or datacompila-
tion, in any form, of acts, events, conditions, opinions, or diagnoses, madeat or near thetime
by, or from infor mation transmitted by, a per son with knowledge, if kept in the cour seof a
regularly conducted businessactivity, and if it wastheregular practice of that business
activity tomakethememorandum, report, record, or datacompilation, all asshown by the
testimony of the custodian or other qualified witness, unlessthe sour ce of information or
themethod or circumstancesof preparation indicatelack of trustworthiness. Theterm
“business’ asused in thisparagraph includesbusiness, institution, association, profes-
sion, occupation, and calling of every kind, whether or not conducted for pr ofit.

(A) Foundation exemptions. A custodian or other qualified witness, asrequired above, is
unnecessary when theevidence offered under thisprovision consistsof medical charts
or recordsof ahospital that haselected to proceed under theprovisonsof KRS422.300
t0422.330, businessrecor dswhich satisfy therequirementsof KRE 902(11), or some
other record which issubject toastatutory exemption from normal foundation require-
ments.

(B) Opinion. Noevidencein theform of an opinion isadmissibleunder thisparagraph
unlesssuch opinion would beadmissibleunder ArticleVII of theserulesif the person
whoseopinion isrecorded weretotestify totheopinion directly.

(7) Absenceof entry inrecordskept in accordancewith theprovisionsof paragraph (6). Evi-
dencethat amatter isnot included in thememoranda, reports, records, or data compila-
tions, in any form, kept in accor dancewith the provisionsof paragraph (6), to provethe
nonoccurrenceor nonexistence of thematter, if thematter wasof akind of which amemo-
randum, report, record, or other datacompilation wasregularly madeand preserved, unless
thesour cesof infor mation or other circumstancesindicatelack of trustworthiness.

(8) Public recordsand reports. Unless the sour ces of information or other circumstances
indicatelack of trustwor thiness, recor ds, reports, statements, or other data compilationsin
any form of apublic office or agency settingforthitsregularly conducted and regularly
recor ded activities, or matter sobserved pursuant to duty imposed by law and astowhich
therewasaduty toreport, or factual findingsresulting from an investigation made pur su-
ant toauthority granted by law. Thefollowing arenot within thisexception to the hear say
rule:

(A) Investigativereportsby policeand other law enfor cement per sonnel;

(B) Investigativereportsprepared by or for agovernment, apublic office, or an agency
when offered by itin acasein which itisaparty; and
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(C) Factual findingsoffered by thegovernment in criminal cases.

(9) Recordsof vital statistics. Recordsor datacompilations, in any form, of births, fetal deaths,
deaths, or marriages, if thereport ther eof wasmadeto a public office pursuant torequire-
mentsor law.

(10) Absence of publicrecord or entry. To provetheabsenceof arecord, report, statement, or
data compilation, in any form, or thenonoccurrenceor nonexistenceof amatter of which a
record, report, statement, or datacompilation, in any form, wasregularly madeand pre-
served by apublicofficeor agency, evidencein theform of acertification in accor dancewith
KRE 902, or testimony, that diligent search failed to disclosetherecord, report, statement,
or datacompilation, or entry.

(11) Recor dsof religiousor ganizations. Satementsof births, marriages, divor ces, deaths, le-
gitimacy, ancestry, relationshipsby blood or marriage, or other similar factsof personal or
family history, contained in aregularly kept record of areligiousorganization.

(12) Marriage, baptismal, and similar certificates. Satementsof fact contained in acertificate
that themaker performed amarriageor other ceremony or administer ed a sacrament,
madeby aclergyman, publicofficial, or other person authorized by therulesor practicesor
areligiousorganization or by law to perform theact certified, and purportingto have been
issued at thetimeof theact or within areasonabletimethereafter.

(13) Family recor ds. Satementsof births, marriages, divorces, deaths, legitimacy, ancestry,
relationship by blood or marriage, or other similar facts of personal or family history
contained in family Bibles, genealogies, charts, engravingson rings, inscriptionson fam-
ily portraits, engravingson urns, crypts, or tombstones, or thelike.

(14) Recor dsof documentsaffectingan interest in property. Therecord of adocument purport-
ing to establish or affect an interest in property, as proof of the content of the original
recor ded document and itsexecution and delivery by each per son by whom it purportsto
have been executed, if therecord isarecord of apublic officeand an applicable statute
authorizestherecording of documentsof that kind in that office.

(15) Satementsin documentsaffecting an interest in property. A statement contained in adocu-
ment purporting to establish or affect an interest in property if the matter stated was
relevant tothepur poseof the document, unlessdealingswith the property sincethedocu-
ment wasmade havebeen inconsistent with thetruth of the statement or thepurport of the
document.

(16) Satementsin ancient documents. Satementsin adocument in existencetwenty (20) years
or moretheauthenticity of which isestablished.

(17) Market reports, commer cial publications. M arket quotations, tabulations, lists, directo-
ries, or other published compilations, generally used and relied upon by the public or by
personsin particular occupations.

(18) Learned treatises. Tothe extent called to the attention of an expert witnessupon cross-
examination or relied upon by theexpert witnessin dir ect examination, statementscon-
tained in published treatises, periodicals, or pamphletson a subject of history, medicine, or
other scienceor art, established asareliableauthority by thetestimony or admission of the
witnessor by other expert testimony or by judicial notice. If admitted, thestatementsmay be
read into evidencebut may not ber eceived asexhibits.

(19) Reputation concer ning per sonal or family history. Reputation among member sof aperson’s
family by blood, adoption, or marriage, or among aper son’sassociates, or in thecommunity,
concer ning aper son’shirth, adoption, marriage, divor ce, death, legitimacy, relationship by
blood, adoption, or marriage, ancestry, or other similar fact of hisper sonal or family his-
tory.

(20) Reputation concer ning boundariesor general history. Reputation in acommunity, arising
beforethecontrover sy, astoboundariesof or customsaffectinglandsin thecommunity, and
reputation asto eventsof general history important tothecommunity or stateor nation in
which located.

(21) Reputation asto character. Reputation of aper son’scharacter among associatesor inthe
community.

(22) Judgment of previousconviction. Evidenceof afinal judgment, entered after atrial or upon
apleaof guilty (but not upon apleaof nolo contender €), adjudging a per son guilty of acrime
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essential to sustain thejudgment, but not including, when offer ed by the prosecution in a
criminal casefor purposesother than impeachment, judgmentsagainst per sonsother than
theaccused.

(23) Judgment asto per sonal, family, or general history, or boundaries. Judgmentsasproof of
matter sof personal, family, or general history, or boundaries, essential tothejudgment, if
thesamewould beprovableby evidenceof reputation.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 58; amended 1992 Ky. Actsch. 324, sec. 22; renumbered
(7/1/92) pursuant to 1992 Ky. Actsch. 324, sec. 34. Amended 803 (18) 1994 ch. 279, 85, eff. 7-15-94
by adding “published treatises, periodicals.”

COMMENTARY

PURPOSE/PREMISE

This rule represents a series of policy judgments which share the premise that the potential
usefulness of cross examination isinsufficient to justify the cost, in time and inconvenience, of
bringing the declarant to testify. These exemptions from the hearsay exclusionary rule are pre-
mised on the belief that thereis some circumstantial reason to believe that the statements aretrue
or accurate at the time they are made and that cross examination is unlikely to show otherwise.
Keep in mind that the opponent is authorized by KRE 806 to call any declarant asawitnessif the
opponent thinks that cross-examination of the declarant will be useful.

Incriminal cases, Crawford v. Washington, 541 U. S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004),
callsinto question the validity of some parts of this Rule. The majority opinion declares unam-
biguously that the confrontation clause of the 6" Amendment requires, asto “testimonial” out of
court statements, proof that the declarant is unavailable and that the adverse party had some
opportunity before trial to cross examine the declarant about the statement. If the party cannot
make thisthreshold showing, the out of court statement cannot be admitted without violating the
right of confrontation. KRE 803, aswritten, saysthat availability isirrelevant. Thus, if aK RE 803
exception deals with “testimonial” statements, it must be tested against the Crawford rule. The
key determination here is whether the statement authorized by each exception is ‘testimonial”
within the meaning established in Crawford. This may well turn on the identity of the person to
whom the statement is made and the circumstances of its making. If the statement is*“testimonial,”
the offering party must show that the witness is unavailable and that the opposing party had an
opportunity to cross examine the absent declarant beforetrial.

K RE 803(1)

Thisexception requiresthat the statement be made contemporaneously with, or immediately after,
an event or condition. The declarant’s statement of pain upon being shot would be an obvious
use of this exception as would the declarant’s perception of the defendant as the shooter. A
person’sinquiry asto the source of blood, under the circumstances qualifies as an explanation of
acondition made while the witness was perceiving the incident. Caudill v. Commonwealth, Ky.,
120 S. W. 3d 635 (2004). The Commentary statesthat the underlying rationalefor thisexceptionis
the lack of opportunity to fabricate. (Commentary to 1989 Final Draft, Kentucky Rules of Evi-
dence, p. 83). If thisis so, the time requirement for thisexceptioniscritical. Only a“ slight lapse”
of timeis permitted. The proponent of the evidence must establish this by more than “ generally”
guestioning witnesses as to the circumstances: the testimony as to time and circumstances must
berather detailed. Jarvisv. Commonwealth, Ky., 960 S.W.2d 466, 469-470 (1998); Fieldsv. Com-
monwealth, Ky., 12 SW.3d 275, 279-280 (2000).

K RE 803(2)

Thisissimilar to the present sense exception, except that it does not have the strict timelimitation
that the other exception has. In this situation, the statement must relate to a“ startling” event or
condition and must be made whilethe declarant isstill “under the stress of excitement” caused by
that event or condition. The requirements are what the rule says. The event must be of astartling
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nature, there must be evidence that the declarant actually was placed under stress by the event,
and that the statement flowed from that. The key is the “duration of the state of excitement,”
although it isnot the only consideration. The Court in Jarvisv. Commonwealth, Ky., 960 S.W.2d
466, 470 (1998), set out eight (8) factorsthat are guidelinesfor determining admissibility. In Soto
v. Commonwealth, Ky., 139 S. W. 3d 827, 860 (2004), cautioned that Jarvis did not establish a
bright-linetest for admissibility.

K RE 803(3)

Thisallowsthe declarant’s statement of his*then existing state of mind,” his emotion, sensation
or physical condition, to be related. The rule gives examples of legitimate purposes of such
statements, to proveintent, plan, motive, design, mental feeling, pain or bodily health. DeGrella
v. Elsten, Ky., 858 S.W.2d 698, 708-709 (1993); The statement must relate to things being presently
observed or felt at the time the statement ismade, not merely relating to arecollection of the event.
Blair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004); Bratcher v. Commonwealth, Ky., 151 S. W.
3d 332, 348 (2004).

K RE 803(4)

(@ Thisruleis often misapplied in child sexual abuse cases where the prosecutor introduces
statements of the child madeto aphysician. Thefirst challengeto thispracticeisunder KRE
401-402. Unlessthe defense has claimed fabrication or delusion, the number of timesthe child
told a consistent story before the trial is irrelevant. Unless statements to the physician are
intended to rebut a charge of recent fabrication or improper motive to testify, they do not
qualify ashearsay exceptionseither. KRE 801A (a)(2).

(b) The statements made to a physician may properly be used to explain of the basis of the
doctor’s diagnosis or opinion regarding injury under KRE 703 (b). However, statements
admitted under this rule cannot be used as evidence of the truthfulness of the statements and
the judge must admonish the jury of this limitation upon request of the opponent.

(©) InFieldsv. Commonwealth, Ky.App., 905 S.W.2d 510 (1995) and Smith v. Commonwealth,
Ky., 920 SW.2d 514 (1995), Kentucky adopted the U. S. Supreme Court’sanalysis of the 801A
(8)(2) language and affirmed long-standing common law precedent that statements of the
child to the physician can be exempted from the hearsay exclusionary rule only to the extent
that a charge of fabrication or improper motive has been made. Put simply, the child’s (or
patient’s) statements are irrelevant bolstering until they address the issues listed in KRE
801A (a)(2).

(d) Itisnot difficult to use this rule properly. The statements must be made to a physician or
some medical worker for the purpose of assisting the physician to make an accurate diagno-
sisor to render appropriate treatment. The motive of the declarant is paramount because the
presumed desire to be treated effectively is the circumstantial guarantee of trustworthiness
for thisexemption. The motive or beliefs of the physician areirrelevant.

(&) Unless the declarant legitimately believes that a statement identifying the perpetrator will
assist the doctor to diagnose or treat the declarant, statements of identification cannot be
exempted by thissubsection. Inlight of KRS 216B.400, which requires a physician conduct-
ing a rape examination to obtain informed consent for the examination, (which includes
gathering of evidence for possible prosecution), statements of identification are more likely
to be motivated by a desire to make sure that the perpetrator is identified for purposes of
criminal prosecution rather than for purposes of medical treatment.

(f) Insome cases, prosecutors claim that statements of the declarant contained in medical records
can qualify for exemption because KRE 803 (4) and 803 (6) meet the independent admissibility
reguirement of KRE 805. Thisiswrong. The doctor hasalegal duty to note and report abuse
under KRS 620.030 (1) & (2). But the declarant has no business or legal duty to report the
abuse. Thus, the report of activity prong of the analysisfails.

(g) However, if the declarant appearsand testifies, if the KRE 613 foundationislaid, and if there
isalegitimate purpose for the introduction of additional evidence of identification, the prior
statement of identification is exempted by KRE 801A (a) (3).
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(h) Thisexception may beinvalid under Crawford v. Washington. KRS 216B.400(2) establishes
a state-wide plan for medical investigations to diagnose and treat victims of sexual assault
and, at the same time, to gather evidence for prosecution. If the patient isinformed that the
medical history is being taken for evidence gathering under the statutory protocol, state-
ments of the patient will be considered “testimonial” within the Crawford definition and
therefore subject toitsrule. Therewill have been no opportunity to cross examine the patient
at the hospital. Therefore, the government will not be able to meet the “ prior opportunity to
cross’ prong of Crawford and the exception will be unavailable.

K RE 803(5)

Thisisastandard hearsay exception which may be used once the proponent of the past recollec-
tion has shown that the witness has “insufficient recollection” to testify fully and accurately to
matters which the witness once knew. If the “memorandum or record” was made or adopted by the
witnesswhen the subject matter wasfresh inthewitness' memory and the memorandum or record
reflects that knowledge correctly, it may be used by the witness as a basis either for refreshment
or asthe testimony of the witness. Note that this exception only allows use of amemorandum or
record. These documents may be read into evidence, but only the adverse party may introduce
them asexhibits. See: Hall v. Transit Authority, Ky.App., 883 S.W.2d 884, 887 (1994).

K RE 803(6)

Thelast of themajor KRE 803 exceptionsisfor records of regularly conducted activity. Asthe text
of the rule shows, the type of business is not important. The proponent of the evidence must
show that the record was created as part of a“regularly conducted business activity” and that it
was the “regular practice” of that business entity to make records of its activities. These two
reguirements exist to keep out records created for the purpose of influencing later litigation. The
rule permitsrecordsin “any form” of acts, events, conditions, opinions or diagnoses made in the
course of the business activity “at or near thetime” of occurrence, or from information transmitted
by aperson with knowledge. The record maker need not have any personal knowledge about the
information. Welsh v. Galen of Virginia, Ky.App., 128 S. W. 3d 41 (2001). Almost any regular
activity can qualify as a business under the rule. For example, in Kirk v. Commonwealth, Ky., 6
S.W.3d 823, 828 (1999), adeceased medical examiner’sautopsy report, including hisopinions, was
admissible. However, opinions and findings contained in the records are not admissible if the
maker of the record would not be allowed to testify about the result if he/she were present to
testify. Inthe case of physical evidence where authentication evidenceislacking, thefact that the
results are stored in the business records does not make those results admissible. Rabovsky v.
Commonwealth, Ky., 973 S\W.2d 6, 9 (1998); Fieldsv. Commonweal th, Ky., 12 S\W.3d 275, 280, 284
(2000). Both the maker of the record and the person providing the information must have been
acting under a business duty for the observation/statement to be admissible. Thacker v. Com-
monwealth, Ky.App., 115 S. W. 3d 834 (2003). If either the maker or the recorder isnot under such
aduty, the businessrecord isnot admissible. Therule also requires, even if the recorder isunder
some duty to record the information, that it must be the organization’s normal business to do so
—it may not be someisolated decision to record that type of data. Brooksv. LFCUCG, Ky., 132 S.
W. 3d 790 (2004). The rule makes a provision for hospital records that will still be obtained and
presented to the court under KRS 422.300 et. seq.

K RE 803(7)

Thisrule deals with the absence of information that would usually be found in well-kept records
of the particular business or other operation. The inference isthat the absence of a specific entry
indicates that an act was not done. To introduce evidence under the rule, the party must satisfy
thefoundation requirement set out in KRE 803(6), and must authenti cate the records either through
the testimony of the keeper of the records, or under KRE 902.

NOTES

Rule 803(7)

86



THE ADVOCATE \olume 27, No. 4

Summer 2005

K RE 803(8), (9), & (10)

Public records are treated like business records, but they have their own rule numbers. This
record exception isimportant because it allows the introduction of public records without cum-
bersome foundation requirements. However, it isimportant to note that under KRE 803(8) no one
may introduce investigative reports by police or other law enforcement officers under this excep-
tion. They might be admissible under KRE 106 or KRE 612. But they may not beintroduced under
thisrule. The government is prohibited from introducing its own investigative reports and fact-
findings under this rule. These excluded matters may become relevant and therefore admissible
due to an action of the adverse party, but they may not be introduced as a matter of course as an
exception to the hearsay rule. Skeans v. Commonwealth, Ky., 915 S\W.2d 455 (1995); Prater v.
CHR, Ky., 954 SW.2d 954, 958 (1997); Skimmerhornv. Commonwealth, Ky.App., 998 SW.2d 771,
776(1998).

Recent opinionslike Commonwealth v. Roberts, Ky., 122 S. W. 3d 524 (2003), which hold that the
service technician for breathalyzer machines need not be present at DUI trials, may be invalid
under Crawford v. Washington. The only purpose for the technician’s certificateisto provide the
foundation for admissibility of the blood alcohol reading recorded by the machine. Thisis*testi-
monial” within the meaning of Crawford. It is intended for presentation at trial. Because the
defendant does not have an opportunity to cross examine the BA technician beforetrial, he must
be given an opportunity to do so at trial.

K RE 803(10)

This provision fills the same purpose as KRE 803(7) hasfor businessrecords. Where arecord is
expected to be found, but is not found, a party may introduce the statement of the keeper of the
record that a diligent search has failed to disclose the record, report or statement. If such a
statement isfiled in accordance with the authentication provisions of KRE 902, the statement is
substantive evidence of the non-existence of an item or the non-occurrence of an event.

K RE 803(18)

In Harman v. Commonwealth, Ky., 898 S.W.2d 486, 490 (1995), the court upheld introduction of
statementsfrom amedical treatise upon afoundation that established it as“areliable authority on
the subject.”

K RE 803 (22)

Thisruleisused to excuse calling the court clerk when evidence of afinal judgment is relevant.
The judgment must, of course, be authenticated under KRE 902 or some other rule or statute.
Pettiway v. Commonwealth, Ky., 860 S.W.2d 766 (1993); Skimmerhorn v. Commonwealth, Ky.App.,
998S.W.2d 771, 777 (1998).
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(@ Definition of unavailability. “ Unavailability asawitness’ includessituationsin which the

Rule804 Hear say exceptions. declarant unavailable.

declarant:

@
@

S
4

©)

I sexempted by ruling of thecourt on theground of privilegefrom testifying concerning
thesubject matter of thedeclarant’ sstatement;

Persistsin refusing totestify concerning the subject matter of thedeclarant’ sstate-
ment despitean order of thecourt todo so;

Testifiestoalack of memory of thesubject matter of thedeclarant’sstatement;
Isunableto bepresent or totestify at the hearing because of death or then existing
physical or mental illnessor infirmity; or

I sabsent from the hearing and the proponent of the statement has been unableto
procurethedeclarant’ sattendanceby processor other reasonable means.

Adeclarant isnot unavailableasawitnessif hisexemption, refusal, claim of lack of memory,
inability, or absenceisduetotheprocurement or wrongdoing of the proponent of astatement for
the purposeof preventingthewitnessfrom attending or testifying.

(b) Hear say exceptions. Thefollowing arenot excluded by thehear say ruleif thedeclarant is
unavailableasawitness:

@

@

3

4)

®)

Former testimony. Testimony given asawitnessat another hearing of thesameor a
different proceeding, or in adeposition taken in compliancewith law in the cour se of
thesameor ancther proceeding, if theparty against whom thetestimony isnow offered,
or,inacivil action or proceeding, a predecessor in interest, had an opportunity and
similar motiveto develop thetestimony by direct, cross, or redirect examination.
Satement under belief of impendingdeath. Inacriminal prosecution or inacivil action
or proceeding, a statement madeby a declarant whilebelieving that thedeclarant’s
death wasimminent, concer ning the cause or circumstances of what the declar ant
believed to behisimpending death.
Statement against interest. A statement which was at the time of its making so far
contrary tothedeclarant’specuniary or proprietary interest, or sofar tended to subject
thedeclarant tocivil or criminal liability, or torender invalid aclaim by thedeclarant
against another, that areasonable person in thedeclarant’sposition would not have
madethe statement unlessbelievingit to betrue. A statement tending to exposethe
declarant to criminal liability isnot admissible unlesscorrobor ating cir cumstances
clearly indicatethetrustworthinessof the statement.

Satementsof personal or family history.

(A) Astatement concer ning thedeclarant’sown birth, adoption, marriage, divorce,
legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar
fact of per sonal or family history, even though declarant had no meansof acquiring
per sonal knowledge of thematter stated; or

(B) A statement concer ningtheforegoing matters, and death also, of another per son, if
thedeclarant wasrelated tothe other by blood, adoption, or marriage or wasso
intimately associated with theother’ sfamily astobelikely to haveaccur ateinfor -
mation concer ningthematter declared.

Forfeitureby wrongdoing. A statement offered against a party that hasengaged or

acquiesced in wrongdoingthat wasintended to, and did, pr ocur etheunavailability of the

declarant asawitness.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 59; amended 1992 Ky. Actsch. 324, sec. 23; renumbered
(7/1/92) pursuant to 1992 Ky. Actsch. 324, sec. 34.; Amended by S. Ct. Order 2004-1, eff. 7-1-04.
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COMMENTARY

PURPOSE/PREMISE

These exceptionsto the hearsay exclusionary ruleare policy judgmentsthat recognize that sworn,

in-court testimony of awitnessis not always going to be available, regardless of the provisions

for production of evidence and compulsion of testimony in KRE 501, the Kentucky Constitution’s

Section 11 and the Sixth Amendment to the federal constitution. Therulerevealsapremisethat, in

some instances, it is more important to have evidence than to exclude hearsay.

(@ Thefinal paragraph of subsection (@) isan indication that the drafters of the rule were aware
that the rule could encourage “unavailability” of awitness brought about by the actions of
aparty rather than by the witness himself. All attorneys are bound by SCR 3.130(3.4)(a) and
(8.3)(e) torefrain from interfering with the appearance of awitness. Also, KRS524.050 (1) (a)
makesit acrimeto engageinimproper interference. KRE 803(b)(5) expressly permits hearsay
when it is shown that a party, or someone acting on behalf of a party, procures the absence
of awitness.

(b) But witnesses will refuse to testify whether they have alawful reason or not.

1. KRE804(a) (1) recognizeslawful privilegesasgroundsfor unavailability.

2. KRE 804 (@) (2) recognizes that some witnesses will, because of corrupt motives or
honest belief, refuse to testify. This subsection prevents an intransigent witness from
defeating the policy of requiring evidence from every person.

A) Thewitness cannot refusein advance. Therefusal must follow an explicit order to
testify.

3. If thewitnessappearshbut “testifies’ that she lacks“memory of the subject matter of the
declarant’s statement” the witnessis unavailable under KRE 804 (a)(3).

A) Thisdecisionisonefor thejudge under KRE 104(a.) Thejudge may disbelieveand
refuse to find the witness unavailable.

4. Thedeath of the declarant, or serious physical or mental illness at the time testimony is
desired, present obvious problems of unavailability. Thisis a preliminary question to
which the rules do not apply. KRE 1101 (d)(1). Although the judge may accept the
attorney’s representation as to death or illness, prudence dictates a more convincing
showing through a death certificate or aletter from a physician.

5. A party wishing to rely on Subsection (a)(5) should be able to show that asubpoenawas
timely issued and that good faith effortsto serveit failed. U.S. Supreme Court precedent
says that this much is necessary to protect the defendant’s right of confrontation. Ohio
V. Roberts, 448 U.S. 56 (1980). The fact that the Commonwealth has attempted to sub-
poenaawitness without successisinsufficient for the defendant’s attempt to show that
the withessis unavailable: the defendant must make his or her own independent efforts
to havethewitness served. Justice v. Commonwealth, Ky.,987 S.W.2d 306, 313 (1999).
A) RCr 7.02 requires personal service. A mailed subpoena, even if the witness agrees

toit, isinvalid. Thus, the witness cannot be considered properly summoned and
cannot be considered unavailable.

B) KRS421.230-270 and KRS 421.600, et. seg., provide means of summoning out of
state witnesses and prisoners. To summon afederal prisoner, the party should file
apetition for aWrit of Habeas Corpus ad Testificandum in the federal district court.
The existence of these remedies indicates that they are “reasonable” means to
secure the presence of witnesses and therefore a party must at |east attempt to use
them to secure the presence of awitness. If the court deniesrelief after application,
the party has done all she can to procure attendance.

(d) The language of the rule says that unavailability “includes’ the listed situations, which sug-
gests that other situations may justify afinding that a witness is unavailable.

(e) Former testimony: KRE 804 (b)(1)

1. Thisexemption from the hearsay exclusionary ruleinvolves, firgt, “testimony given asawit-

ness’ If the declarant was not under oath and testifying, the statements cannot be exempted.

2. The statement must have been made by the declarant in a hearing or deposition given in the

same or adifferent proceeding.
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3. If given in adeposition, the deposition must have been authorized under the grounds set
outinRCr7.10(2) or (2).

4. RCr 7.20 (1) lists the situations in which the deposition may be used, but because of its
explicit reference to use “so far as otherwise admissible under the rules of evidence,” it
appearsthat the criminal rule has been superseded by KRE 804.

5. The exemption is not available unless the opponent had “ opportunity and similar motive” to
“develop” thetestimony by direct, cross, or redirect examination. If the opportunity and motive
for devel oping existed at the time the statement was made, and the opponent declined to do so,
the statement qualifies for exemption. If the opponent had opportunity, but no reason, to
“develop” the testimony at the time it was given, (e.g., at a bond reduction hearing), the
statement does not qualify. The key is opportunity to question the declarant at the time of the
prior testimony asrigorously as she would be examined at the present hearing or trid. It does
not matter if it was actually done. The only question is whether the opponent had achanceto
do so.

6. Thereshould be no Crawford problemsunder thisexception becauseit explicitly requiresprior
crossexamination.

(f) Satement under belief of impending death: KRE 804 (b)(2). In Wellsv. Commonwealth,
Ky.,892 S\W.2d 299, 302 (1995), the court held that statements made by the deceased to a911
operator and to EM Tswithin minutes of the stabbing and | ater statementsto a detective after
being told hiscondition was critical and that he could die at any minute, qualified for exemp-
tion under this rule. The proponent must show that the declarant actually knew of the seri-
ousness of his condition and that he believed that he might die. The belief in impending
death isthe circumstantial guarantee of trustworthinessin thisinstance. However, there may
beaCrawford problem here because adying declaration identifying thekiller, madeto police
officers, a911 operator, or government emergency medical workers, is clearly made with the
expectation that it will be used to convict thekiller in alater court proceeding. It thereforeis
“testimonial” and subject to therule of unavailability plus prior opportunity to crossexamine
the declarant.

() Satement against interest: KRE 804 (b)(3). Thisisthe most problematic of the exemptions
because, in criminal cases, the use of such declarations often involves constitutional rights
of the defendant. The use of statementsto excul pate the defendant implicatesthe defendant’s
right to present exculpatory evidence. The use of such statementsto incul pate the defendant
can violate the constitutional right of confrontation. Because Kentucky adopted the lan-
guage of KRE 804 (b)(3) in 1978, Crawley v. Commonwealth, Ky.,568 S.W.2d 927 (1978), case
precedents antedating the adoption of thisrule may be used. However, KRE 804 (b)(3) differs
from the federal rule by explicitly requiring a high degree of trustworthiness for statements
used for both inculpatory and excul patory use.

(h) It appearsthat Crawford v. Washington will apply to exclude statements against penal inter-
est made to police officers. Crawford was an 804(b)(3) case. Statements made to other per-
sons may or may not be subject to Crawford, depending on the circumstances under which
they are given. “Testimonial” meansthe equivalent of ex partein-court testimony. Anything
said to the police is almost certain to be retold in court, particularly if made in response to
guestions. A remark made to afriend is not.

(i) InTerryv. Commonwealth, Ky.,153 S. W. 3d 794 (2005), the court noted that statementsthat
qualify under this rule cannot be used against codefendants.

() Personal or family history: KRE 804 (b)(4). These statements are exempted from the hearsay
exclusionary rule becausethey literally might bethe only source of information if the declarant
does not testify.

(k) Forfeitureby wrongdoing: KRE 804(b)(5): Thiswasrecently added to therules. Asnotedin
Crawford v. Washington, statements are admitted under this rule to penalize a party that
procured the absence of the witness by improper means. It isaforfeiturerule, not a hearsay
exception. The proponent of astatement under thisrule must show that the adverse party (1)
either engaged in, or acquiesced in someone else’s, wrongdoing, (2) that the wrongdoing
was intended to procure the witness's absence, and (3) that it actually was the cause of the
witness's absence. This seemingly rigorous set of requirementsis rendered less onerous by
thefact that that the decision isapreliminary one governed by KRE 104(a) to which therules
of evidence (save privileges) do not apply. KRE 1101(d)(1).
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Rule805 Hear say within hear say.

Hear say included within hear say is not excluded under the hearsay ruleif each part of the
combined statementsconformswith an exception tothehearsay ruleprovided in theserules.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 60; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMISE

Under the Rules, hearsay statements contained in other hearsay statements may be admitted.
This Rule continuesthe Common Law precedent that multiple hearsay statements may be admit-
ted if they individually qualify under an exception. Terry v. Commonwealth, Ky., 153 S. W. 3d 794,
798 (2005). Thisruleisanother indication that hearsay exceptions apply to a single remark and
that each remark must stand or fall onits own. Thurman v. Commonwealth, Ky., 975 S.W.2d 888,
893 (1998). An often used example for this Rule involves an excited utterance, KRE 803(2), or
statement for medical treatment, KRE 803(4), contained in amedical record. KRE 803(6). Asinall
hearsay cases, qualification for exemption from the Hearsay Exclusionary Rule does not guaran-
teeadmissibility. KRE 402; 403.

Rule806 Attackingand supporting credibility of declarant.

When ahear say statement hasbeen admitted in evidence, thecr edibility of thedeclarant may be
attacked, and if attacked may be supported, by any evidencewhich would beadmissiblefor those
pur posesif declarant had testified asawitness. Evidenceof astatement or conduct by thedeclar ant
at any time, inconsistent with the declar ant’ shear say statement, isnot subject toany require-
ment that thedeclar ant may have been affor ded an opportunity todeny or explain. If theparty
against whom a hear say statement hasbeen admitted callsthedeclarant asawitness, theparty is
entitled to examinethedeclarant on the statement asif under cross-examination.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 61; renumbered (7/1/92) pursuant to 1992 Ky. Acts ch.
324, sec. 34.

COMMENTARY

PURPOSE/PREMISE

When a hearsay statement has qualified under KRE 803 and 801A(b), the declarant often is not

present. Under KRE 804 the declarant is never present to testify and be cross-examined as to

credibility. Thisrule makesit clear that the adverse party may use the same methodsto attack the
credibility of the declarant asif he were present and avail able for cross examination.

(@ Thesecond sentence of the Rule excuses the adverse party from the duty of establishing the
KRE 613 foundation when the witnessis not present.

(b) Itisimportant to recall that KRE 801A(a) requires the witness to be present and questioned
pursuant to KRE 613 before prior inconsistent, consistent, or identification statements can
qualify. KRE 806 is unnecessary in these instances because the witness is available for
guestioning and for impeachment asto credibility.

(©) Theparty against whom ahearsay statement isadmitted may call the declarant as awitness.
KRE 806 allowsthat party to “examinethe declarant...asif under cross-examination” but only
asto the statement. Barring a showing of hostility, the party must avoid leading questionson
other subjects. KRE 611(c).

(d) There may be anotice problem in this Rule. The party against whom the statement isintro-
duced may not know that the declarant will not be called until trial is underway. A prudent
attorney will ask the prosecutor about hisintentions or will simply “stand by” subpoenathe
witness.

(e If aparty attacksthe credibility of adeclarant under thisrule, the adverse party may use the
same techniques of rehabilitation or support asif the declarant were present and testifying. |l
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ARTICLE | X.
AUTHENTICATION AND | DENTIFICATION

COMMENTARY

Article IX requires the proponent of tangible evidence to show that the object is what the
proponent claims it is. Questions of relevance must be determined under Article 1V, and if the
object is a writing containing statements, it must satisfy one of the hearsay exceptions under
Article VIII. ThisArticle provides meansto avoid calling unnecessary witnesses simply to iden-
tify objects about whose authenticity there islittle doubt.

Rule901 Requirement of authentication or identification.

(@) General provison. Therequirement of authentication or identification asa condition precedent
toadmissibility issatisfied by evidencesufficient tosupport afinding that thematter in question
iswhat itsproponent claims.

(b) Hlugtrations. By way of illustration only, and not by way of limitation, thefollowingareexamples
of authentication or identification confor mingwith therequirementsof thisrule:

@
@

©)
4
©)

©)

@)

®)

©)

Testimony of witnesswith knowledge. Testimony that amatter iswhat it isclaimed tobe.
Non-expert testimony on handwr iting. Non-expert opinion astothegenuinenessof hand-
writing, based upon familiarity not acquir ed for the pur posesof litigation

Comparison by trier or expert witness. Comparison by thetrier of fact or by expert wit-
nesseswith specimenswhich havebeen authenticated.

Digtinctivechar acterigticsand thelike. Appear ance, contents, substance, inter nal patterns,
or other digtinctivecharacteristics, taken in conjunction with circumstances.
Voiceidentification. | dentification of avoice, whether heard fir sthand or through mechani-
cal or eectronictransmisson or recor ding, by opinion based upon hearingthevoiceat any
timeunder circumstancesconnectingit with thealleged speaker.

Telephoneconver sations. Telephoneconver sations, by evidencethat acall wasmadetothe
number assgned at thetimeby thetelephonecompany toaparticular placeor businessif:
(A) Inthecaseof aperson, circumstances, including self-identification, show the

person answeringtobetheonecalled; or
(B) Inthecaseof abusiness, thecall wasmadetoaplaceof businessand theconver -
sation related to businessreasonably transacted over the phone.

Publicrecordsor reports. Evidencethat awritingauthorized by law toberecor ded or filed
andinfact recorded or filedinapublicoffice, or apurported publicrecord, report, satement,
or datacompilation, inany form, isfrom thepublicofficewher eitemsof thisnaturear ekept.
Ancient documentsor datacompilation. Evidencethat adocument or data compilation,
inany form:

(A) Isinsuch condition asto createno suspicion concer ningitsauthenticity;

(B) Wasinaplacewhereit, if authentic, would likely be; and

(C) Hasbeen in existencetwenty (20) yearsor moreat thetimeit isoffered.
Processor system. Evidencedescribingaprocessor system used toproducearesult and
showingthat theprocessor system producesan accur ater esult.

(10) Methodsprovided by statuteor rule. Any method of authentication or identification provided

by act of the Gener al Assembly or by ruleprescribed by the SupremeCourt of K entucky.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 62; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.
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COMMENTARY

The Commentary says that authentication and identification under thisrule is amatter of condi-

tional relevancy to be determined under KRE 104(b). Johnson v. Commonwealth, Ky., 134 S.W. 3d

563 (2004). In these circumstances, the judge makes a determination that the proponent of the

evidence has introduced enough evidence to allow areasonable jury to conclude that the object

iswhat it isclaimed to be.

(@ Subsection (@) of the rule states the basic principle of authentication. The proponent of the
evidence must make a prima facie showing that the object in question is what its proponent
claims. Johnson v. Commonwealth, Ky., 134 S. W. 3d 563 (2004). This rule applies to any
tangible objects that may be introduced, murder weapons, drugs, blood stained clothes and
any other objects. The only thing necessary to support admission into evidence is produc-
tion by the Commonwealth of evidencethat would allow thejury, if it wantsto, to decide that
the pistol introduced is the one that was taken from the scene or that the dope presented in
court is the dope that was taken from the defendant’s pocket. Rabovsky v. Commonwealth,
Ky., 973 S.W.2d 6, 8 (1998).

(b) Thereisnostrict chain of custody rule anymore, if there ever was one. |n Rabovsky, the court
noted that achain is not necessary to qualify guns or other easily identified items for admis-
sion. A chainisrequired for blood, human tissue samples, drugs or similar items, but it does
not have to be a“perfect” chain. Muncy v. Commonwealth, Ky., 132 S. W. 3d 845 (2004);
Parson v. Commonwealth, Ky., 144 S, W. 3d 775 (2004).

(1) The proponent must show that it is reasonably probable that the evidence has not been
altered and that the substance tested was the substance seized or taken.

(2) Chain of custody defects ordinarily affect the weight of the evidence, not its admissibil-
ity.

(c) To authenticate a photo, a party must introduce evidence, through testimony primarily, that
it accurately depictsthe subject of the photograph. Eldred v. Commonwealth, Ky., 906 S.W.2d
694, 704 (1994).

(d) A replicamay beintroduced upon a showing that it is similar to the original object. Allen v.
Commonwealth, Ky.App., 901 S.\W.2d 881, 884 (1995) contains a foundation colloquy for
replicas.

(e) Certainly ajudge should be careful when admitting fungible material about which thereis
some question. KRE 403 applies in this determination and the judge may exclude evidence
like cocaine or some other controlled substance if the probative value of the evidence is
substantially outweighed by the danger of unfair prejudice, confusion of the issues or mis-
leading of thejury. The Commentary notesthat the judge should take special carewhereitis
likely that the jury may not bewilling or ableto decidethe preliminary issue of identity before
assigning probative value to the evidence. [Commentary, p. 101].

(f) Subsection (b) provides a list of illustrations that are purposely called illustrations. The
methods listed here are not the only means by which items may be authenticated. Soto v.
Commonwealth, Ky., 139 S. W. 3d 827 (2004). Any witness with knowledge that the matter is
what it is claimed to be may testify and this may satisfy the foundation burden.

(9) Concerning handwriting, any person familiar with the handwriting of another, aslong asthat
person knew the handwriting before the litigation began, may testify concerning “the genu-
ineness’ of handwriting. An expert withess may also do so. Soto v. Commonwealth, Ky., 139
S. W. 3d 827 (2004). The contents of aletter may be proved by identification of informationin
theletter uniquely within the knowledge of thewriter. Johnson v. Commonwealth, Ky., 134 S.
W. 3d 563 (2004).

(h) Astovoiceidentification, any person who testifiesthat she knowsavoice may identify it. On
telephone conversations, a party may prove the identity of the person on the other end by
showing that the call was made to the assigned number and that the circumstances, which
may include the other person identifying himself, show that the person answering was the
onecalled. In case of abusiness, if the call was made to the correct number and the conver-
sation related to business usually conducted over the phone, the foundation burden is met.
Soto v. Commonwealth, Ky., 139 S. W. 3d 827 (2004).
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@)

0

(k)

(k)

Any public recordsthat are recorded or filed as allowed by law in apublic office or apublic
record of any sort kept in a public office may be identified simply from that fact. Ancient
documents, as long as there is no reason to suspect anything untoward, may be admitted if
they are 20 years or more old at the time offered.

The process illustration deals with situations like photographs taken by automatic cameras
in banks. The party must introduce sufficient evidence to show the design of the system, that
it wasworking, and that it is reasonable to expect that the photographs taken were the result
of this system working properly.

In DUI cases, the foundation for introduction of breathalyzer results can be established
solely by testimony as long as the service record of the machine and the test paper are also
admissible. The service technician need not appear. Commonwealth v. Roberts, Ky., 122 S.
W. 3d 524 (2003).

Finally, acatchall authorizes proof by any other method authorized by law. An exampleiskKRS
422.300 which isaprocedure for authenticating medical recordswithout calling the records
librarian. Bell v. Commonwealth, Ky., 875 S.W.2d 882, 887 (1994).

Rule902 Self-authentication.

Extrinsic evidenceof authenticity asa condition precedent toadmissibility isnot required with
respect tothefollowing:

@

2

©)

4)

Domestic publicdocumentsunder seal. A document bearingaseal pur portingtobethat of the
United Sates, or of any sate, district, Commonwealth, territory, or insular possession ther eof,
or thePanamaCanal Zone, or theTrug Territory of thePacificl dands, or of apalitical subdivi-
sion, department, officer, or agency thereof, and asignaturepur portingtobean attestation or
execution.
Domestic publicdocumentsnot under seal. A document pur portingtobear thesignatureinthe
official capacity of an officer or employeeof any entity included in paragraph (1) of thisrule,
havingnoseal, if apublicofficer havingaseal and having official dutiesin thedigtrict or political
subdivision of theofficer or employeecertifiesunder seal that thesigner hastheofficial capacity
and that thesignatur eisgenuine.
Foreign public documents. A document purporting to be executed, or attested in an official
capacity by a person authorized by thelaws of a foreign country to make the execution or
attestation, and accompanied by afinal certification astothegenuinenessof thesignatur e of
official pogdition:
(A) Of theexecutingor attesting person; or
(B) OFANY FOREIGN OFFICIAL WHOSE CERTIFICATE OF GENUINENESS OF
SIGNATURE AND OFFICIAL POSITION RELATESTO THE EXECUTION OR
ATTESTATION.AFINAL CERTIFICATION MAY BEMADE BY ASECRETARY OF
EMBASSY OR LEGATION, CONSUL GENERAL, CONSUL,VICE CONSUL,OR
CONSULARAGENT OFTHEUNITED STATES ORADIPLOMATICORCONSULAR
OFFICIAL OFTHE FOREIGN COUNTRY ASSIGNED ORACCREDITED TOTHE
UNITED STATES. IFREASONABLE OPPORTUNITY HASBEEN GIVENTOALL
PARTIESTOINVESTIGATETHEAUTHENTICITY ANDACCURACY OFOFFICIAL
DOCUMENTS THE COURT MAY,FOR GOOD CAUSE SHOWN,ORDERTHAT THEY
BETREATEDASPRESUMPTIVELYAUTHENTICWITHOUT FINAL CERTIFICATION
ORPERMITTHEM TOBE EVIDENCED BY ANATTESTED SUMMARY WITHOR
WITHOUT FINAL CERTIFICATION.
Official records. An official record or an entry therein, when admissiblefor any pur pose, may be
evidenced by an official publication ther eof or by acopy attested by an official havingthelegal
custody of therecord. If theofficein which therecord iskept isoutsdethe Commonwealth of
Kentucky, theattested copy shall beaccompanied by acertificatethat theofficial attestingtothe
accur acy of thecopy hastheauthority todo so. Thecertificateaccompanying domesticrecor ds
(thosefrom officeswithin theterritorial jurisdiction of theUnited Sates) may bemadeby ajudge
of acourt of record of thedistrict or palitical subdivisioninwhichtherecord iskept, authenti-
cated by theseal of thecourt, or may bemadeby any public officer havinga seal of officeand
having official dutiesin thedistrict or political subdivision in which therecordiskept, authen-
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ticated by theseal of office. Thecertificateaccompanyingforeign recor ds(thosefrom offices
outsidetheterritorial jurisdiction of theUnited States) may bemadeby a secretary of embassy
or legation, consul general, consul, vice consul, or consular agent or by any officer in the
foreign serviceof theUnited Satesstationed in theforeign stateor country in which therecord
iskept, and authenticated by theseal of office. Awritten Satement prepared by an official having
thecustody of arecord that after diligent sear ch norecord or entry of aspecified tenor isfound
toexig in therecor dsof theoffice, complyingwith ther equir ementsset out above, isadmissible
asevidencethat therecor dsof theofficecontain nosuch record of entry.

(5) Official publications. Books, pamphlets, or other publicationspurportingtobeissued by
publicauthority.

(6) Books, newspapers, and periodicals. Printed materialspur portingto bebooks, newspapers,
or periodicals.

(7) Tradeinscriptionsand thelike. Inscriptions, signs, tags, or labelspur portingto havebeen
affixed in the cour seof businessand indicating owner ship, control, or origin.

(8) Acknowledged documents. Documentsaccompanied by a certificate of acknowledgement
executed in themanner provided by law beforeanotary publicor other officer authorized by
law totakeacknowledgements.

(9) Commercial paper and related documents. Commer cial paper, sgnatur esthereon, and docu-
mentsrelatingtheretototheextent provided by thegeneral commercial law.

(10) Documentswhich self-authenticate by the provisionsof statutesor other rulesof evidence.
Any signatur e, document, or other matter which isdeclar ed tobepresumptively genuineby
Act of Congressor the General Assembly of Kentucky or by ruleof the Supreme Court of
Kentucky.

(11) Business records.

(A) Unlessthesourcesof information or other circumstancesindicatelack of trustworthi-
ness, theoriginal or aduplicateof arecord of regularly conducted activity within the
scope of KRE 803(6) or KRE 803(7), which thecustodian ther eof certifies:

(i) Wasmade, at or near thetime of the occurrence of themattersset forth, by (or
frominformation transmitted by) a per son with knowledge of those matters;

(il) Iskeptinthecourseof theregularly conducted activity; and

(iif) Wasmadeby theregularly conducted activity asaregular practice.

(B) Arecordsocertified isnot self-authenticating under thispar agraph unlessthepropo-
nent makesan intention to offer it known totheadver separty and makesit availablefor
inspection sufficiently in advance of itsoffer in evidenceto providetheadver separty
with afair opportunity tochallengeit.

(C) Asused inthisparagraph, “certifies’” means, with respect to a domestic record, a
written declaration under oath subject tothepenalty of perjury, and, with respect toa
foreignrecord, awritten declaration which, if falsely made, would subject themaker to
criminal penalty under thelawsof that country. Thecertificaterelatingtoaforeign
record must beaccompanied by afinal certification astothegenuinenessof thesigna-
tureand official position:

(i) Oftheindividual executingthecertificate; or

(i) Of any foreign official who certifies the genuineness of signature and official
position of the executing individual or isthelast in a chain of certificatesthat
collectively certify the genuineness of signatureand official position of the ex-
ecutingindividual.

A final certification must bemadeby a secr etary of embassy or legation, consul general, consul,
vice consul, or consular agent or by an officer in theforeign service of the United States sta-
tioned intheforeign stateor country in which therecord iskept, and authenticated by the seal
of office.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 63; amended 1992 Ky. Actsch. 324, sec. 24; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.
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COMMENTARY

Thisrulealowsaparty to introduce certain documents without bringing awitnessto the hearing
to identify them. This type of self-authentication is premised on a belief that there is no good
reason to require production of another witness where items have already been identified by
satisfactory means outside of court. The most important parts for purposes of criminal practice
deal with public documents which may be introduced under KRE 902(1) or (2) upon seal and
attestation of the keeper of the document. Young v. Commonwealth, Ky., 968 S.W.2d 670 (1998).
Subsection (4) of therule superseded CR 44 and RCr 9.44 which were abrogated effective January
1, 2005. Subsection (4) illustrates the means by which a party may introduce official records or
show that no such record is found. The keeper of the official records may issue a certificate
attesting to the accuracy of the copy of the record (which is allowed as a matter of course under
KRE 1005). Munnv. Commonwealth, Ky.App., 889 S.W.2d 49, 51 (1994); Davisv. Commonwealth,
Ky., 899 S.W.2d 487, 489 (1995). When thisis done, the record is deemed “ self-authenticating.”
Soto v. Commonwealth, Ky., 139 S. W. 3d 827 (2004).

Thelast important self-authentication provision isK RE 902(11) which isdesigned to facilitate the
production of businessrecords of the type admissible under KRE 803(6) or 803(7) upon certifica-
tion by the custodian that the record was made at or near the time of occurrence of the matters
involved, either by or from information transmitted by a person with knowledge of the event, isa
record kept in the course of aregularly conducted activity, and was made as a regular practice.
Commonwealth v. Roberts, Ky., 122 S. W. 3d 524 (2003); Rabovsky v. Commonwealth, Ky., 973
S.W.2d 6, 9 (1998); Dillinghamv. Commonwealth, Ky., 995 S.W.2d 377, 383 (1999). In short, the
custodian of businessrecords need not be produced at trial if therecord iscertified. Merriweather
v. Commonwealth, Ky., 99 S. W. 3d 448 (2003). However, there is a notice requirement which
reguires the proponent to let the adverse party know that the record is coming in and to produce
the record at such time before introduction that the adverse party has a “fair opportunity” to
challenge it. For straight business records, the certification must be a“written declaration under
oath subject to the penalty of perjury.”

Although KRE 902(11) can be used to admit hospital records, better practice might be to follow
the procedure under KRS 422.300 to 422.330 which will guarantee the subject of the medical
records at |east some measure of privacy beforetrial.

In Skeansv. Commonwealth, Ky.App., 912 S.W.2d 455, 456 (1995), the court held that certified
copies of adriver’s record could be used to prove the date of a prior offense in DUI cases.

Rule903 Subscribingwitness' testimony unnecessary.

Thetestimony of a subscribing witnessisnot necessary to authenticateawritingunlessre-
quired by thelawsof thejurisdiction whoselawsgover n thevalidity of thewriting.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 64; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY
Thisrule does away with the common law requirement that the subscribing witness must appear

and testify. The Commentary notes that in will cases, the witnesses to the will must appear and
testify unless the will is self-authenticating under Chapter 394 of the statutes. B
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ARTICLE X. CONTENTS OF WRITINGS,
RECORDINGS, AND PHOTOGRAPHS

Rule 1001 Definitions.

For purposesof thisarticlethefollowing definitionsareapplicable:

(1) Writingsand recordings.“Writings’ and “recordings’ consist of letters, words, or num-
bers, or their equivalent, set down by handwriting, typewriting, printing, Photostatting,
photogr aphing, magneticimpulse, mechanical or electronicrecording, or other form of
datacompilation.

(2) Photographs.“ Photographs’ includestill photographs, X-ray films, video tapes, and mo-
tion pictures.

(3) Original.An*“original” of awritingor recordingisthewriting or recordingitself or any
counter part intended to havethe sameeffect by a per son executing or issuingit. An “origi-
nal” of aphotograph includesthenegativeor any print therefrom. If dataarestored ina
computer or smilar device, any printout or other output readableby sight, shown toreflect
thedataaccurately,isan “original.”

(4) Duplicate.A“duplicate’ isacounter part produced by thesameimpression astheoriginal,
or fromthesamematrix, or by meansof photogr aphy, including enlargementsand minia-
tures, or by mechanical or electronicrerecording, or by chemical reproduction, or by other
equivalent techniquewhich accurately reproducestheoriginal.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 65; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

Professor Lawson has made the point anumber of timesthat the best evidence rule wasimportant
at atime when copies were made by hand or by other methodsthat could result in errors affecting
the intent and meaning of the written document. He says that now, where there are so many
different ways of producing accurate copies, the rule is one of “preference” rather than one of
necessity. [Commentary, p. 108-109]. KRE 1001 isthe definition section for Article X and it de-
scribes the types of objects to which the “best evidencerule” is applicable. First the rule applies
towritings or recordings which meansthat if it iswritten down on apaper, put on amagnetic tape,
put on a floppy disk, or is on atape recording or compact disc, it is awriting or recording for
purposes of the rule. Photographs, including normal photographs, x-rays, videotapes and motion
pictures, also areincluded. The definitions of theterms“original” and “duplicate” are important
because they describe what may be introduced as more or less the original without worrying
about the best evidencerule. The original of awriting or recording isthefirst writing or recording
itself, or any counterpart (i.e., carbon copy or any hard copy made from the contents of aword
processor system). An original of a photograph includesthe negative or any print made from that
negative. A duplicate is a “counterpart” produced by the same impression as the original or by
means of photography including enlargement or miniaturization, or by mechanical or electronic
re-recording or other equivalent technique. A duplicateis something that “ accurately reproduces
theoriginal.”

Rule1002 Requirement of original.

Toprovethecontent of awriting, recording, or photograph, theoriginal writing, recording, or
photograph isrequired, except asotherwiseprovided in theserules, in other rulesadopted by the
Kentucky SupremeCourt, or by statute.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 66; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.
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COMMENTARY

The best explanation of thisruleisfound inthe Commentary. “ The best evidenceruleisapplicable
only when the offering party is trying to prove the contents of a writing, recording, or photo-
graph. If such anitemisbeing used at trial for some other purpose, the provisions of thisArticle
have no application.” Commentary, p. 109. The Commentary also notesthat, where photographs
are simply used to illustrate a witness's testimony, they are not being used to prove their con-
tents, and therefore the best evidence rule does not apply. Commentary, p. 109-110. However,
where photographs are used to show, for example, the scene of an offense, or to show thelocation
of an object within a room, they are being used to show the truth of some proposition(s) and
therefore the rule must apply.

Rule 1003 Admissibility of duplicates.

A duplicateisadmissibleto the same extent asan original unless:
(1) A genuinequestionisraised astotheauthenticity of theoriginal; or
(2) Inthecircumstancesit would beunfair toadmit theduplicatein lieu of theoriginal.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 67; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

Becausethereislittle possibility of error where most duplicates are concerned, thereisreally not
much reason to keep them out except when there is a genuine question raised concerning the
authenticity of the original or when under the circumstances it would be unfair to admit the
duplicate. The reason for the first exception is obvious, but the text writers do not provide much
in the way of examples of any “unfairness.” Apparently the chief reason for this rule is that
sometimes the duplicate may not contain the entire writing and therefore under KRE 106 the
original containing all parts might be required.

Rule 1004 Admissibility of other evidence of contents.

Theoriginal isnot required, and other evidence of the contents of a writing, recording, or

photograph isadmissibleif:

(1) Originalslost or destroyed. All originalsarelost or have been destroyed, unlessthe propo-
nent lost or destroyed them in bad faith;

(2) Original not obtainable. No original can be obtained by any availablejudicial processor
procedur e; or

(3) Original in possession of opponent. At atimewhen an original wasunder the control of the
party against whom offer ed, that party wasput on notice, by thepleadingsor otherwise, that
the contentswould beasubject of proof at thehearing, and that party doesnot producethe
original at thehearing.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 68; amended 1992 Ky. Actsch. 324, sec. 25; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

This rule lists the instances in which the original is not required and in which other evidence
concerning the writing, recording or photograph may be presented. Obviously, if the origina is
lost or destroyed other evidence of the contents must be provided. However, the proponent
should be ready to show that they werelost or destroyed for reasons other than his own bad faith.
The subpoena power of Kentucky ends at its borders. RCr 5.06; RCr 7.02(5). Sometimes docu-
ments can be obtained under the Uniform Act to Secure the Attendance of Witnesses. KRS 421.230
-.270. Subsection (2) excuses the absence of the original only if the original cannot be obtained
by “any” procedure. It seems that a party would have to at least try the statutory procedure to
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meet this requirement. If thereis no way to obtain the original by judicial process then necessity
reguires introduction of other evidence. Finally, if the adverse party hasthe original and will not
giveit up, itisonly fair to allow the proponent to introduce other evidence about the contents of
thewriting, recording or photograph. If the writing, recording or photograph bears only on some
collateral issue, the judge should be given some latitude in deciding whether the original isreally
necessary to make this point.

Rule 1005 Publicrecords.

The contents of an official record, or of adocument authorized to berecorded or filed and
actually recor ded or filed with agover nmental agency, either federal, state, county, or municipal,
inaplacewhereofficial recordsor documentsareordinarily filed, including data compilations
inany form, if otherwiseadmissible, may be proved by copy, certified ascorrect in accor dance
with KRE 902 or testified to becorrect by awithesswho hascompared it with theoriginal. If a
copy which complieswith thefor egoing cannot be obtained by the exer cise of reasonabledili-
gence, then other evidence of the contentsmay begiven.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 69; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

Thisisapractical rulewhich recognizesthat official recordsand documents ordinarily will not be
available because they cannot be removed from their official depository. Thisrule doesaway with
therequirement of an original and authorizesthe use of copies certified under KRE 902 or copies
attested as correct by witnesses who have made comparison of the documents. Although the
Commentary says that there should be no preference of the aternatives, it seems obvious that
thereisagood deal less chancefor error in aphotocopy made under KRE 902 and this should be
normal practice for most attorneys. Skimmerhorn v. Commonwealth, Ky.App., 998 S.W.2d 771,
776 (1998). The comparison spoken of in thisrule must be made by and testified to by an “ appro-
priate” official of the agency possessing the records. Munn v. Commonwealth, Ky. App., 889 S.
W. 2d 49 (1994).

Rule1006 Summaries.

Thecontentsof voluminouswritings, recor dings, or photographswhich cannot conveniently be
examined in court may be presented in theform of achart, summary, or calculation. A party
intending to use such a summary must give timely written notice of hisintention to usethe
summary, proof of which shall befiled with thecourt. Theoriginals, or duplicates, shall bemade
availablefor examination or copying, or both, by other partiesat reasonabletimeand place. The
court may order that they beproduced in court.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 70; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

This rule exists to avoid burying the court and the jury with more information than either can
handle. Thisrule alows a party to present a chart, awritten summary, or a set of calculationsto
present the information to the jury in a comprehensible form. convenience, not necessity, is the
standard. Of course a proper foundation must be laid establishing the correctness of the exhibit
itself. The party intending to use a summary must give “timely” written notice to the opposing
party and shall file this notice with the court as proof of having done so. All information relied
upon must be made available for examination or copying or both by other parties. In certain
circumstances, the judge may order that the supporting information be produced in court so that
the basis of the summary can be verified. Thismeansthat the original s of the summarized material
must be made available to the adverse party. An exhibit prepared under this rule cannot be
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admitted if any of the originals on which it is based are inadmissible unless they are admissible
under KRE 703 as information used by experts. It is not necessary to produce everyone who
worked on the chart or summary, but someone with sufficient knowledge should be produced at
trial or hearing.

Rule 1007 Testimony or written admission of party.

Contentsof writings, recordings, or photographsmay be proved by thetestimony or deposition
of the party against whom offered or by that party’ swritten admission, without accounting for
thenon-production of theoriginal.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 71; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

Obviously, a party who admits the authenticity of the contents of awriting, recording or photo-
graph isnot in aposition to claim that there is a“genuine question” concerning the authenticity
of the original. KRE 1003. Therefore, KRE 1007 authorizes introduction of any evidence of the
contents of a writing, recording or photograph if the party against whom it is offered admits
genuineness.

Rule 1008 Functionsof court and jury.

When theadmissibility of other evidence of contentsof writings, recordings, or photographs

under theserulesdependsupon thefulfillment of a condition of fact, the question whether the

condition has been fulfilled isordinarily for the court to determine in accordance with the

provisionsof KRE 104. However, when an issueisraised:

(@ Whether theasserted writing ever existed,;

(b) Whether another writing, recording, or photograph produced at thetrial istheoriginal;

(©) Whether other evidence of contentscorrectly reflectsthe contents, theissueisfor thetrier
of fact to determineasin the case of other issuesof fact.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 72; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

This rule sets out a special description of duties for the judge and the jury. Ordinarily, the ques-
tion of admissibility isfor thejudge under KRE 104(a). Thisinvolves questionsarising under KRE
1004, 1001(4) and 1003. Ordinary questions of conditional relevancy must beleft to the jury under
KRE 104(b). The judge's duty is simply to make a determination that the proponent has intro-
duced enough evidence that the jury reasonably could conclude that one of the exception rules

NOTES
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ARTICLE XI|. MIscELLANEOUS RULES

Rule 1101 Applicability of rules.

(a) Courts. Theserulesapply toall the courtsof thisCommonwealth in theactions, cases, and
proceedingsand totheextent hereinafter set forth.

(b) Proceedingsgenerally. Theserulesapply generally tocivil actionsand proceedingsand to
criminal casesand proceedings, except asprovided in subdivision (d) of thisrule.

(¢) Ruleson privileges. Theruleswith respect to privilegesapply at all stagesof all actions,
cases, and proceedings.

(d) Rulesinapplicable. Therules(other than with respect to privileges) do not apply in the
following situations:

(1) Preliminary questionsof fact. Thedeter mination of questionsof fact preliminary to
admissibility of evidencewhen theissueistobedetermined by thecourt under KRE
104.

(2) Grandjury.Proceedingsbeforegrandjuries.

(3) Small claims. Proceedingsbeforethesmall claimsdivision of theDistrict Courts.

(4) Summary contempt proceedings. Contempt proceedingsin which thejudgeisautho-
rized toact summarily.

(5) Miscellaneousproceedings. Proceedingsfor extradition or rendition; preliminary hear-
ingsin criminal cases; sentencing by ajudge; granting or revoking probation; issu-
anceof warrantsfor arrest, criminal summonses, and sear ch warrants; and proceed-
ingswith respect toreleaseon bail or otherwise.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 73; renumbered (7/1/92) pursuant to 1992 Ky. Actsch.
324, sec. 34.

COMMENTARY

Thisrule must be read together with KRE 101. Thisrule emphasizesthat these rules apply to the
Court of Justice. They do not apply to parole revocation hearings, administrative hearings, or any
other type of executive branch proceeding unless those agencies enact regulations to adopt
them. KRE 1101(c) makes it clear that privileges apply at all stages of “all actions, cases and
proceedings’ conducted inthe Court of Justice. Theimportant part of therulefor criminal defense
lawyersis subsection (d) which lists the instances in which the rules do not apply.

(@ Under KRE 104, therules do not apply when the judgeis making apreliminary determination
of theadmissihility of evidence. Thisincludes suppression hearings under RCr 9.78. Kotila v.
Commonwealth, Ky., 114 S, W. 3d 226 (2003).

(b) Grand juriesare not bound by the rules because of the nature of the proceeding. Therequire-
ment that the grand jury consider only “lawful” evidence was done away with when the Rules
of Criminal Procedure were adopted in 1963. The grand jury may ask the judge or the prosecu-
tor for advice on evidence questions, RCr 9.58; RCr 5.14(1), but there is no requirement that
the grand jury follow the Rules of Evidence.

(©) In summary contempt proceedings, for acts or omissions in the presence of the judge, the
rulesdo not apply. Thejudgeis both witness and factfinder. Other criminal contempt proceed-
ings, for acts or omissions outside the presence of the judge, are not mentioned here, and
therefore are subject to the rules. Privileges apply in both kinds of contempt proceedings.

(d) Subsection (5) providesalist of the criminal proceedings at which the rules except for privi-
leges do not apply.

(1) Extradition or rendition on governor’swarrants are not covered,

(2) Theonly stated purpose of preliminary hearingsunder RCr 3.14(1) isto determine whether
thereis probable cause to bind a person over for further proceedings. The Criminal Rule has
long authorized use of hearsay testimony and the Evidence Rules make a provision for this.
Whitev. Commonwealth, Ky. App., 132 S. W. 3d 877 (2003). In Barth v. Commonweal th, Ky.,

80 S. W. 3d 390 (2001), the Court held that because KRS 640.010 mandates application of the
101
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Rules of Criminal Procedure to transfer hearings, otherwise inadmissible hearsay might be
used to support the decision to transfer. The alternate ground, that KRS 1101(d) exempts such NOTES
hearingsfrom the Rules, isplainly wrong. A transfer hearing under the Unified Juvenile Code
isnot a“criminal case.” It isaspecial statutory proceeding.

(3) While it is true that judge sentencing does not involve all due process requirements
guaranteed for trial, it isimportant to keep in mind that ajudge may not impose a sentence on
material misinformation. U.S. v. Tucker, 404 U.S. 443 (1972). Unreliable evidence must be
excluded regardless of the provisions of KRE 1101(d)(5). However, Douglas v. Common-
wealth, Ky., 83 S. W. 3d 462 (2002), holds that a judge need not conduct a Daubert hearing
before imposing a sex offender assessment rating.

(4) Although there are no cases specifically saying so, reliable evidence is required in pro-
ceedings to grant, deny or revoke probation because they are elements of judge sentencing.
(5) Carrier v. Commonwealth, Ky., 142 S. W. 3d 670 (2004), holdsthat the rules do not apply
in proceedings to obtain a search warrant.

(6) The liberty of an arrested person should not be taken away without application of all
safeguards necessary to an accurate determination of the facts. Astheruleiswritten now, bail
can be denied or revoked based solely on the statements of an officer reading from acasefile.
Section 1(1) of the Constitution proclaims individual liberty asthefirst (and therefore most
important) right. Section 16 creates a presumption in favor of release on bail in almost all
criminal cases. Theliberty interest of the defendant, who is clothed with the presumption of
innocence at this point, demands that the bail determination be made with a high degree of
reliability. Judges should require the presence of witnesses with personal knowledge subject
to cross-examination at all bail hearings. A bail ruling based on hearsay almost aways will
violate Sections 1(1) and 2 of the Constitution.

Rule1102 Amendments.

(@ SupremeCourt. The SupremeCourt of Kentucky shall havethe power to prescribeamend-
mentsor additionstotheKentucky Rulesof Evidence. Amendmentsor additionsshall not
takeeffect until they have been reported totheKentucky General Assembly by the Chief
Justiceof the Supreme Court at or after thebeginning of aregular session of the General
Assembly but not later than thefirst day of Mar ch, and until theadjour nment of that regular
session of the General Assembly; but if the General Assembly within that time shall by
resolution disapprove any amendment or addition soreported it shall not take effect. The
effective date of any amendment or addition soreported may bedeferred by the General
Assembly toalater dateor until approved by the General Assembly. However, the General
Assembly may not disapproveany amendment or addition or defer theeffectivedate of any
amendment or addition that constitutesrulesof practiceand procedureunder Section 116 of
theKentucky Constitution.

(b) General Assembly. TheGeneral Assembly may amend any proposal reported by the Supreme
Court pursuant to subdivision (a) of thisruleand may adopt amendmentsor additionstothe
Kentucky Rulesof Evidencenot reported to the General Assembly by the SupremeCourt.
However, the Gener al Assembly may not amend any proposalsreported by the SupremeCourt
and may not adopt amendmentsor additionstotheK entucky Rulesof Evidencethat congtitute
rulesof practiceand procedureunder Section 116 of the Constitution of Kentucky.

(c) Review of proposalsfor change. Neither the Supreme Court nor the General Assembly
should undertaketoamend or add totheK entucky Rulesof Evidencewithout fir st obtaining
areview of proposed amendmentsor additionsfrom the Evidence RulesReview Commission
described in KRE 1103.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 74; amended 1992 Ky. Actsch. 324, sec. 26; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

(@ This provides that both the Supreme Court and the General Assembly may propose rule
changes. It recognizes that rules of evidence, with the exception of privileges, are primarily
issues of practice and procedure and therefore are assigned to the Supreme Court of Kentucky
under Section 116 of the Constitution. Mannsv. Commonwealth, Ky., 80 S. W. 3d 439 (2002). Rule 1102
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However, in Weaver v. Commonwealth, Ky., 955 S. W. 2d 922 (1999), the court held that neither
the court nor the General Assembly has power to amend or create rulesunilaterally. Obviously,
inferior courts have no authority to amend or create rules. This rule points out that any
proposed changes should be presented to the Evidence Rules Commission authorized by
KRE1103.

(b) Not al changes in evidence law come about by rule modification. In Sringer v. Common-
wealth, Ky., 956 S.W.2d 883 (1997), the Supreme Court did away with the “ultimate issue’
prohibition in expert testimony cases, a principle which was not covered by any specific rule.
The court reasoned that evidence principles not preempted by enactment of rules remain
within the court’s authority to change by case precedent as long as the court does so with due
regard to rules of evidence in existence. The most recent controversy in this area deals with
“habit evidence.” Thomasv. Greenview Hospital, Inc., Ky. App., 127 S. W. 3d 663 (2004).

(©) In Sidhamv. Clark, Ky., 74 S. W. 3d 719 (2002), the Court observed that the sole means of
creating privilegesin Kentucky is by the rules amendment process.

Rule 1103 Evidence RulesReview Commission.

(a) TheChief Justiceof the SupremeCourt or adesignated justice shall serveaschairman of
aper manent Evidence RulesReview Commission which shall consist of the Chief Justiceor
adesignated justice, one (1) additional member of thejudiciary appointed by the Chief
Justice, thechairman of the Senate Judiciary Committee, the chair man of theHouse Judi-
ciary Committee, and five (5) member sof theK entucky bar appointed tofour (4) year terms
by the Chief Justice.

(b) The Evidence Rules Review Commission shall meet at the call of the Chief Justiceor a
designated justicefor the pur poseof reviewing proposalsfor amendment or addition tothe
Kentucky Rules of Evidence, asrequested by the Supreme Court or General Assembly
pursuant to KRE 1102. The Commission shall act promptly to assist the SupremeCourt or
General Assembly and shall perform itsreview function in furtherance of theidealsand
objectivesdescribed in KRE 102.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 75; amended 1992 Ky. Actsch. 324, sec. 27; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

The Evidence Rules Commission istheinitial screening body that will review any proposals to
change the Kentucky Rules of Evidence. It serves an important function and has brought about
worthwhilerevision to KRE 608 and KRE 804(b). Any attorney interested in maintaining fairness
of trial procedures should see about staffing this commission with respected and knowledgeable
attorneys. There are five slots for members of the Bar.

Rule1104 Useof official commentary.
Thecommentary accompanyingtheK entucky Rulesof Evidencemay beused asan aid in con-
struingthe provisionsof the Rules, but shall not be binding upon the Court of Justice.

HIST: Enacted 1990 Ky. Actsch. 88, sec. 76; amended 1992 Ky. Actsch. 324, sec. 28; renumbered
(7/1/92) pursuant to 1992 Ky. Acts ch. 324, sec. 34.

COMMENTARY

Thiswas added at theinsistence of the Supreme Court. The original Commentary accompanying
the final draft in 1989 of necessity has been superseded on many points. Professor Lawson has
written arevised Commentary which is available in the UK CLE publication Kentucky Rules of
Evidence, Second Edition (2002) and in Underwood’'s Kentucky Evidence Courtroom Manual.

The general rule in Kentucky is that a Commentary is not binding unless the adopting entity
expressly saysthat it is. Although it does not have the force of law, the Commentary is perhaps
the best evidence of what Lawson and the other drafters intended the rules to mean. Common-
wealth v. Maricle, Ky., 10 S. W. 3d 117 (1999). It is occasionally cited in opinions. . Clair v.
Commonwealth, Ky., 140 S. W. 3d 510 (2004). Where rules have been amended or added to, e.g.,
KRE 608, KRE 804(b)(5), any earlier Commentary must be disregarded. l

NOTES

Rule 1104
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SUBJECT RULE
Toprics/TRANSLATION T ABLE|f| Fingerprint Andlysis 702
Flight 402; 403

SUBJECT RULE Footprint analysis 702
Accident Reconstruction 702 Former Testimony 804(b)(1)
Admission of Evidence 104; 611 Guilty Pleas and Negotiations 410
Admissions 801A Habit Evidence 401; 402
Admonitions 105 Hair analysis 702
Argumentative Question 611 Handwriting 702; 901(b)(2); (3)
Asked and Answered 403/611 Hearsay Article 8
Attorney Client Privilege 503 Hearsay Definition 801
Assumption of Facts 611 Hearsay Exceptions Declarant Available 803
Authentication of Evidence 901: 902 Hearsay Exceptions Declarant Unavailable804
Avowal 103(a) Hearsay Exclusionary Rule 802
Bad Acts 404(b); 608 Hearsay Within Hearsay 805
Ballistics 702 HLA Blood typing 702
Best Evidence Rule 1001; 1002 Hypothetical Questions 705; 703(a)
Bias 607; CR 43.07 |dentification Hearsay 801A(3)(3)
Bite mark identification 702 Inaudible Sting Tapes 401
Bolstering 402; 608; 801A(a)(2) Insufficient Identification 901
Blood spatter 702 Impeachment — Strict 607; 611
Breath testing 702 Impeachment — Witness Lying 403
Business Records 803(6); 901; 902 Impeachment Bias 607
Chain of Custody 901 Impeachment — Extrinsic Evidence 608; CR 43.07
Character Evidence Inadmissible 404(a) Impeachment Own Witness 607
Character EvidenceAccused 404(3)(1) Impeachment Prior Statements 613; 801A(a); 804(b)
Character Evidence Witness 404(3)(2) Impeachment Methods CR 43.07
Character Evidence Opinion/Reputation 405 Impeachment Collateral Matter 403; 607
Character Evidence SpecificActs 608; 405(c) Impeachment Prior Convictions 609
Character Evidence Foundation 602; 608 Impeachment Specific Acts of Misconduct608; CR 43.07
Claimvaluation 702 Impeachment, Witness Lying 403
Clergy Privilege 505 Incompetent Witness 601; 403
Cocaine manufacture 702 Insurance 411
Collective Facts 701 Investigative Hearsay 801
Co-defendant Statement 804(b)(3) Irrelevant Evidence 401; 402
Comment on Privilege 511 Judge as Witness 605
Competence of Witness 601; 602 Judgment of Prior Conviction 803(22)
Compromise of Claim 408 Judicial Notice 201; 702
Conclusion of Law 701; 702 Juror as Witness 606
Conditional Admission 104(b) Lay Opinion 701
Confidential Informant Privilege 508 Lay technical opinion 701
Confidential Informant Testimony 403 L eading Questions 611
Confusion of Issues 403; 611 Learned Treatises 803(18)
Counselor Privilege 506 Limited Admissibility 105; 611(a)
Court Records 803(8): (9); (10); 902 | Marijuana, testing 702
Cross-examination 611(b) Marital Privilege 504
Cumulative Evidence 403 Medical Expenses 409
Daubert hearings 702 Medical Diagnosis or Treatment Statements803(4)
DNA 702 Medical Records 901; 803(6)
Duplicates 1003 Mental Condition of Accused 701; 702
Excited Utterance 803(2) Misleading Jury 403
Exclusion of Evidence 403 Motionin Limine 103(d)
Exclusion of Witness 615 Non-responsive Answer 611
Exhibits 901 Objections 103(a); RCr 9.22
Existing Physical/Emotional Condition  803(3) Opening the Door 106; 611
Experts 702, et seq. Opinion, Basis of 703
Experts, Court-appointed 706 Opinion, Disclosure of Basis 705
Expert Qualifications 702 Opinionre: Age 701
Expert/Hearsay 703 Opinion re: Cause of Accident 702
Expert Not Helpful 702 Opinionre: Crime Scene 701
Expert, Voir Dire of 705 Opinion re: Eyewitness Identification 702
Fibert Analysis 702 Opinion re: Guilt 704

107



i UNBRIDLED SPIRI Ty

THE ADVOCATE

PRESORTED STANDARD

U.S. POSTAGE PAID
LEXINGTON, KY

PERMIT # 1
Department of PublicAdvocacy
100 Fair OaksL ane, Suite 302
Frankfort, Kentucky 40601
Address Services Requested
SUBJECT RULE SUBJECT RULE
Opinionre: Intoxication 701 Privilege Only Rule or Statute 501
Opinion re: Mental , Emotional State 701 Privilege Right to All Evidence 501
Opinion re: Physical suffering 701 Privilege Restoration 510
Opinion re: Sanity 701 Privilege Waiver 509
Opinionre: Sexual Devices 701 Psychotherapist Privilege 507
Opinion re: Speed 701 Public Records 803(8);(9);
Opinionre: Smell 701 901; 902; (10)
Opinion Testimony — Lay 701 Rape Shield 412
Opinion Testimony — Expert 702 Redaction 804(b)(3)
Other Crimes/Acts 404(b); 608 Relevance 401; 402
Other Crimes — Notice 404(c) ReligiousBelief 610
Other Crimes Offered on Stipulated Point 403 Rule of Completeness 106; 611(a)
Past Recollection Recorded 803(5) Scientific Evidence 702
Pedophilia Indicators 702 Separation of Witnesses 615
Personal Knowledge 602 Sexual Conduct 412
Photographs 403; 901 Silencein face of accusation 801A(b)(2)
PleaBargains 410 Socia Science Syndromes 702
Prejudicial Effect OutweighsValue 403 Speculation Objection to 602; 701; 702
Preliminary Rulings on Admissibility 104 Statement Against Interest 804(b)(3)
Present Sense Impression 803(1) Summaries 1006
Presumptions 301 Suppression Hearing 103; 104; RCr 9.78
Prior Consistent Statement 801A(a)(2) Tape Recordings (see also Redaction) 401
Prior Inconsistent Statement 613; 801A(a)(1) Truthfulness of Other’s Testimony 701; 702; 402
Prior Inconsistent Statement Foundation 613 Ultimate Issue 704
Privilege Comment on 511 Unavailable Witness 804(a)




	Cover
	Table of Contents
	Intro to 5th Edition
	Judicial Notice
	Presumptions in Civil Actions and Proceedings
	Relevancy and Related Subjests
	Privileges
	Witnesses
	Opinion and Expert Testimony
	Hearsay
	Authentication and Identification
	Contents of Writings, Recordings, and Photographs
	Miscellaneous Rules
	Table of Cases
	Topics / Translation Table
	A
	Adkins v. Commonwealth, 
	Alford v. North Carolina, 394 U.S. 956 (1969) 31
	Allen v. Commonwealth, 
	Allgeier v. Commonwealth, Ky., 915 S.W.2d 745 (1996) 68
	Anderson v. Commonwealth, Ky., 63 S.W. 3d 135 (2001) 33
	Askew v. Commonwealth, Ky., 768 S.W.2d 51 (1989) 78

	B
	Barnett v. Commonwealth, Ky., 828 S.W.2d 361 (1992) 34
	Barroso v. Commonwealth, 
	Baze v. Commonwealth, Ky., 965 S.W.3d 817 (1997) 13
	Beaty v. Commonwealth, 
	Beech Aircraft Corp. v, Rainey, 488 U. S. 153 (1988) 
	Bell v. Commonwealth, 
	Berry v. Commonwealth, 
	Bishop v. Caudill, Ky., 118 S. W. 3d 159 (2003) 45
	Blair v. Commonwealth, 
	Blair v. Commonwealth, Ky., 144 S. W. 3d 801 (2004)
	Bowling v. Commonwealth, 
	Bratcher v. Commonwealth, 
	Brooks v. LFCUCG, Ky., 132 S. W. 3d 790 (2004) 29, 86
	Brown v. Commonwealth, 
	Brown v. Commonwealth, 
	Brown-Forman Corporation v. Upchurch, 
	Burchett v. Commonwealth, Ky., 98 S. W. 3d 492 (2003) 29
	Burton v. Foster Wheeler Corp., 
	Butcher v. Commonwealth, Ky., 96 S. W. 3d 3 (2002) 67
	Bye v. Mattingly, Ky. App., 975 S.W.2d 459 (1996) 52

	C
	Caldwell v. Commonwealth, 
	Canler v. Commonwealth, Ky., 870 S.W.2d 219 (1994) 
	Carrier v. Commonwealth, 
	Caudill v. Commonwealth, Ky., 120 S. W. 3d 635 (2004)
	Chambers v. Mississippi, 410 U.S. 284 (1973) 7
	Chumbler v. Commonwealth, 
	City of Owensboro v. Adams, 
	Clifford v. Commonwealth, Ky., 7 S. W. 3d 371 (1999) 
	Commonwealth v. Alexander, 
	Commonwealth v. Christie, Ky., 98 S.W.3d 485 (2002) 
	Commonwealth v. Davis, Ky., 25 S.W.3d 106 (2000) 69
	Commonwealth v. Duvall, Ky., 548 S.W.2d 832 (1977) 24
	Commonwealth v. English, 
	Commonwealth v. Gaines, 
	Commonwealth v. Hall, Ky.App., 4 S.W.3d 30 (1999) 13
	Commonwealth v. Howard, Ky., 969 S.W.2d 700 (1998) 17
	Commonwealth v. M. G., 
	Commonwealth v. Maddox, 
	Commonwealth v. Maricle, Ky., 10 S. W. 3d 117 (1999) 103
	Commonwealth v. Roberts, 
	Crawford v. Washington, 541 U. S. 36, 124 S. Ct. 1354, 
	Crawley v. Commonwealth, Ky.,568 S.W.2d 927 (1978) 90
	Crowe v. Commonwealth, Ky., 38 S. W. 3d 379 (2001) 66

	D
	Daniel v. Commonwealth, 
	DeGrella v. Elsten, Ky., 858 S.W.2d 698 (1993) 
	DeRossett v, Commonwealth, 
	Dillingham v. Commonwealth, 
	Dixon v. Commonwealth, 
	Dowling v. United States, 493 U.S. 342, (1990) 24

	E
	Eldred v. Commonwealth, 

	F
	F.B. Ins. Co. v. Jones, Ky. App., 864 S.W.2d 929 (1993) 20
	Fields v. Commonwealth, 
	Fields v. Commonwealth, 
	Florence v. Commonwealth, 
	Fulcher v. Commonwealth, 
	Funk v. Commonwealth, Ky., 842 S.W.2d 476 (1993) 25
	Furnish v. Commonwealth, Ky., 95 S. W. 3d 34 (2002) 25

	G
	Garland v. Commonwealth, 
	Garrett v. Commonwealth, Ky., 48 S. W. 3d 6 (2001) 34
	Gerlaugh v. Commonwealth, Ky., 156 S. W. 3d 747 (2005) 80
	Gibbs v. Commonwealth, 723 S.W.2d 871 (1986) 70
	God's Center Foundation v. LFUCG, 
	Gordon v. Commonwealth, 
	Gorman v. Hunt, Ky., 19 S.w.3d 662 (2000) 68
	Gray v. Commonwealth, Ky., 843 S.W.2d 895 (1992) 27
	Griffin Industries, Inc. v. Jones, 
	Grimes v. McAnulty, Ky., 957 S.W.2d 223 (1997) 18

	H
	Hall v. Commonwealth, Ky., 956 S.W.2d 224, 226 (1997) 35
	Hall v. Transit Authority, 
	Hampton v. Commonwealth, 
	Harman v. Commonwealth, 
	Harris v. Commonwealth, Ky. 134 S. W. 3d 603 (2004) 19
	Harris v. New York, 401 U.S. 222 (1971) 12
	Hart v. Commonwealth, Ky., 116 S. W. 3d 481 (2003) 8, 74
	Humphrey v. Commonwealth, Ky., 962 S.W.2d 870 (1998) 60

	I
	Idaho v. Wright, 497 U.S. 805 (1990) 80

	J
	Jackson v. Commonwealth, Ky., 3 S.W.3d 718 (1999) 17
	James v. Wilson, Ky., 95 S. W. 3d 875 (2002) 
	Jarvis v. Commonwealth, 
	Jett v. Commonwealth, Ky., 436 S.W.2d 788 (1969) 62
	Johnson v. Commonwealth, 
	Johnson v. Commonwealth, 
	Johnson v. Commonwealth, 
	Johnson v. Commonwealth, 
	Johnson v. Commonwealth, 
	Justice v. Commonwealth, 

	K
	Kirk v. Commonwealth, Ky., 6 S.W.3d 823, 828 (1999) 
	Kotila v. Commonwealth, 
	Kroger Company v. Kentucky Milk Marketing Comm., 

	L
	L & N R. Co. v. Mayes, Ky., 80 S.W. 1096 (1904) 57
	LaMastus v. Commonwealth, 
	Laughlin v. Lamkin, Ky.App., 979 S.W.2d 121 (1998) 17
	Lear v. Commonwealth, Ky., 884 S.W.2d 637 (1994) 27
	Lester v. Commonwealth, Ky., 132 S. W. 3d 857 (2004) 
	Lewis v. Commonwealth, Ky., 42 S.W.3d 605 (2001) 69
	Lexington Public Library v. Clark, 
	LFUCG v. Smolic, Ky., 142 S. W. 3d 128 (2004) 31
	Lickliter v. Commonwealth, 
	Lovell v. Winchester, Ky., 941 S. W. 2d 466 (1997) 39

	M
	M. J. v. Commonwealth, 
	Mack v. Commonwealth, Ky., 860 S.W.2d 275 (1993) 
	Manns v. Commonwealth, 
	Marrs v. Kelly, Ky., 95 S. W. 3d 856 (2003) 48, 51
	McGinnis v. Commonwealth, 
	McGuire v. Commonwealth, 
	McNeeley v. McNeeley, Ky. App., 45 S. W. 3d 876 (2001) 
	Meredith v. Commonwealth, 
	Merriweather v. Commonwealth, 
	Metropolitan Property and Casualty Insurance v. Overstreet, 
	Miller v. Commonwealth, Ky., 77 S.W.3d 566 (2002) 69
	Miller v. Marymount Medical Center, 
	Mills v. Commonwealth, Ky., 996 S.W.2d 473 (1999) 13, 21
	Mills v. Commonwealth, Ky., 95 S.W. 3d 838 (2003) 
	Mondie v. Commonwealth, Ky., ____S. W. 3d ____ (2005) 
	Morgan v. Foretich, 846 F.2d 941 (4th Cir. 1988) 49
	Morrow v. B, T, & H, Ky., 957 S.W.2d 722 (1997) 37, 40
	Moseley v. Commonwealth, Ky., 960 S.W. d 460 (1997) 58, 76
	Motorists Mutual Ins. Co. v. Glass, 
	Mullaney v. Wilbur, 421 U. S. 684 (1973) 18
	Mullins v. Commonwealth, Ky., 956 S. W. 2d 210 (1997) 41
	Muncy v. Commonwealth, 
	Munn v. Commonwealth, 
	Murphy v. Montgomery ElevatorCo., 
	Myers v. Commonwealth, Ky., 87 S. W. 3d 243 (2002) 45

	N
	Neal v. Commonwealth, Ky., 95 S. W. 3d 843 (2003) 53
	Newburg v. Jent, Ky.App., 867 S.W.2d 207 (1993) 16
	Niemeyer v. Commonwealth, 
	Norris v. Commonwealth, Ky., 89 S. W. 3d 411 (2002) 21, 24
	Norton v. Commonwealth, 

	O
	Ohio v. Roberts, 448 U. S. 56 (1980) 81, 89
	Old Chief v. United States, 519 U.S. 172 (1997) 22
	Olden v. Kentucky, 488 U.S. 227 (1988) 54
	Osborne v. Commonwealth, Ky., 43 S. W. 3d 234 (2001) 
	Overstreet v. Overstreet, 

	P
	Pankey v. Commonwealth, Ky., 485 S.W.2d 513 (1972) 70
	Parker v. Commonwealth, Ky., 952 S.W.2d 209 (1997) 24, 26
	Parrish v. Kentucky Board of Medical Licensure, 
	Parson v. Commonwealth, 
	Partin v. Commonwealth, 
	Pate v. Commonwealth, Ky., 134 S. W. 3d 593 (2004) 41
	Pendleton v. Commonwealth, Ky., 83 S. W. 3d 522 (2002) 
	Perdue v. Commonwealth, 
	Pettiway v. Commonwealth, 
	Porter v. Commonwealth, 
	Prater v. CHR, Ky., 954 S.W.2d 954, 958 (1997) 87
	Price v. Commonwealth, Ky., 31 S. W. 3d 885 (2000) 48, 49
	Price v. Commonwealth, Ky., 59 S.W.3d 878 (2001) 70
	Primm v. Isaac, Ky., 127 S. W. 3d 630 (2004) 13, 20
	Purcell v. Commonwealth, 
	Quarels v. Commonwealth, Ky., 142 S. W. 3d 73 (2004) 9

	R
	R.C. v. Commonwealth, Ky.App., 101 S.W.3d 897 (2002) 69
	Rabovsky v. Commonwealth, 
	Riley v. Commonwealth, Ky., 91 S. W. 3d 560 (2002) 48
	Roark v. Commonwealth, 
	Roberson vs. Commonwealth, Ky., 913 S.W.2d 310 (1994) 32
	Roberts v. Commonwealth, Ky., 896 S.W.2d 4 (1995) 7, 31
	Rockwell International Corp. v. Wilhite, 
	Rodriguez v. Commonwealth, 
	Rodriguez v. Commonwealth, Ky., 87 S. W. 3d 8 (2002) 
	Rogers v. Commonwealth, Ky., 86 S.W.3d 29 (2002) 70
	Rogers v. Commonwealth, Ky., 992 S.W.2d 183 (1999) 
	Roviaro v. United States, 353 U.S. 53 (1957) 46

	S
	Samples v. Commonwealth, Ky., 983 S.W.2d 151 (1998) 17, 54
	Saylor v. Commonwealth, 
	Sherroan v. Commonwealth, 
	Simmons v. Small, 
	Simmons v. U.S., 390 U.S. 377 (1968) 12
	Skeans v. Commonwealth, 
	Skimmerhorn v. Commonwealth, 
	Slaven v. Commonwealth, 
	Smith v. Commonwealth, Ky., 904 S.W.2d 220 (1995) 26
	Smith v. Commonwealth, Ky., 920 S.W.2d 514 (1995) 78, 85
	Soto v. Commonwealth, Ky., 139 S. W. 3d 827 (2004) 
	Spivey v. Zant, 683 F.2d 881 (5th Cir. 1982) 40
	St. Clair v. Commonwealth, Ky., 140 S. W. 3d 510 (2004) 
	State v. Budis, 593 A.2d 784 (N.J. 1991) 35
	Stidham v. Clark, Ky., 74 S. W. 3d 719 (2002) 36, 103
	T
	Talbott v. Commonwealth, Ky., 968 S.W.2d 76 (1998) 11
	Tamme v. Commonwealth, Ky., 973 S.W.2d 13 (1998) 13
	Taylor v. Commonwealth, Ky., 987 S.W.2d 302 (1998) 
	Terry v. Commonwealth, 
	Thacker v. Commonwealth, 
	Thompkins v. Commonwealth, 
	Thompson v. Commonwealth, 
	Thurman v. Commonwealth, 
	Toyota Motor Corporation v. Gregory, 
	Tucker v. Commonwealth, 
	Tungate v. Commonwealth, Ky., 901 S.W.2d 41 (1995) 
	Turner v. Commonwealth, Ky., 153 S.W. 3d 823 (2005) 

	U
	U. S. v. Sanchez-Birruetta, 2005 WL 662655 (9th Cir. 2005) 
	U.S. v. Merriweather, 78 F.3d 1070 (6th Cir. 1996) 20
	U.S. v. Scarborough, 43 F.3d 1021, 1024 (6th Cir. 1994) 
	U.S. v. Tucker, 404 U.S. 443 (1972) 102
	U.S. v. Velasquez, 64 F.3d 844 (3rd Cir. 1995) 73
	U.S. vs. Monteleone, 77 F.3d 1086 (8th Cir. 1996) 
	United States v. Bagley, 473 U.S. 667 (1985) 46
	United States v. Hill, 898 F.2d 72 (7th Cir. 1990) 27
	United States v. Nolan, 910 F.2d 1553 (7th Cir.1990) 27
	V
	Varble v. Commonwealth, Ky., 125 S. W. 3d 246 (2004) 
	Vires v. Commonwealth, Ky., 989 S.W.2d 946 (1999) 24

	W
	Wal-Mart Stores, Inc. v. Dickinson, 
	Weaver v. Alexander, Ky., 955 S. W. 2d 722 (1997) 7
	Weaver v. Commonwealth, 
	Welsh v. Galen of Virginia, 
	Whalen v. Commonwealth, 
	White v. Commonwealth, Ky., 5 S.W.3d 140 (1999) 76, 78
	Wilhite v. Rockwell Intern Corp., 
	Williamson v. U.S., 512 U. S. 594 (1994) 75
	Woodall v. Commonwealth, 

	Y
	Young v. Commonwealth, Ky., 968 S.W.2d 670 (1998) 96


